D. NICOL. 
HIERONYMI 
GUNDLINGII 
GRUNDLICHER 
DISCOURS... 

Nicolaus Hieronymus 

Gundlinq 



Digitized by Google 







V Tm^ ^SjJT TiHK 

{ EX MUNIFICENTIA J 
FERDINANDI III.M.E.D.5 

DIE 3. lUNII 17JI. 




1 




Digiiizeo by Google 



I 



I 



■ 



{ 



t 
I 



Digitjzed by Google 



1 



Digitized by Google 




D. NICOL. HIERONYMI 
GUNDLINGH 

DISCOURS 

' UtecWe 

INSTITUTIONES 
* D JUSTINIANL 

Slug teffen aRuntc . 

wort)en. . /^.'^ 

^ritte Wtnebtte unb t»er6efre)£te 

^tt^^ext itt Inflitutlonum 

ftfC^eit Privilegit. 





ttMiXti unD Mrregt^ 9tein^art> €u|lac&iu4 3?j4ll«c^ 

Aiwio M DCC XXXJX 



^^35©^^^^'" "^^" DISCOURS , 

)<e er <m Coiiegio ju^rtfl^iiijft auftnfrct* 

im 2)rud beforDert ; Jo f)at folctje^ ^ercC - 
n) t)ielen ^ele^rten ^ abron&erUct> aber 
n\ itiithf)abttn einer ternl^nlftigen unD 
Ibten erficn UrfpriinAen ()ergeleiteten 
UcOt^^/Qela^rt^ett/ fo Dicfen ^cpfaH ge* 
mbcn/ bag in einigen 3^bren nictt aQeUt 
e Mi^t %ifi%t Defjelbcn abgcAangen/ 
nbern auc^ na$ etner neum ^u^^abt 
eif(l(ttd t)er{anqet tvorben. 2)tefem all^ 
aneiuen ^ege^rcn ein geoiigen )u tbun^ 
U tuan (tc^ um fo me^r verbunben erac^'^ 
t, M gcfcfctcfte 9le(tt^'.95erfldnbi0e ges 
)tO r^crftc^ert / (afi tvegcn Oer in biejer ^b? 

)( X ^ano'/ 
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lic^en Philofophif(t)cn i^e()t«^rt/ dr6noU'A 

unD nu^ ocuStUcrt^dmcren^g^aoim r 
menen (iSrei^rund Der ®efeOe/ fo Dann ^ec 

JDeutltctifcIt be^ Den nngc^euDen 9ie(()t^« 
S5(ilifl'eneii etn m^tmm 9lu$en f6nnc 
ril)a(tfn toet^en. (Bleic^mie aber {n beit 
gcle()rten CS^iffenfc^afiten ein Xag Dcn an« 
t>etn lc^ret i un^ immeriitt neue (SntDe* 
c^audcn gemac()ct tDCrDcn alfo if) mati . 
iiuct) bct) ticfer brtCCctt 2lafl^0e De^ 
^MitblittflifcbcH Difc9mrft'^ Datouf bc» 
ba^t dett)cfen / Dcrfcll^cn Durc^ eUic aufebnf 
Itcbe <35ctmebr# unD «Scrbcffcrung cfhcil 
mcrceUcben 93oraud> m bci^Dcn erflen 
Slu^gabcn auircgc briuflen. ^tcrju ^at 
ftcb cinc crn>«iifcbtc<BeIedenbeitgeae4det/M 
nmn au^ Dcr Bibiiothec etfte^ grunDgele^rf en 
ntannc^/ bcr cbcmabl^ cincn ber flci^igf^n 
;u^5rer betf ^n. Gundungs in |)aUe abgcge» 
,en/ einfol^e^ Msccuni vt^it^ $ n)cl(bc4 
in ben le^ten Prxiedionen bc^ litcl. Autoris 
i^ber bte inftinitiones attfgefaffet worl^en^ 
2)a (tc^ non bc9 gcnauer Snfammenbal^ 
iung mit ben torigcn bcreit^ gebrucftcnv 
Editionen geaofTctt/ ba§ allbtcr bic 
fommcnbeSOUaterien tocit DoUfldnbigcr ab^ 
gcbaubelt/ Diele «orbin mit untcrgelaufe^ 
ne 5<t)ltr tocrbcflcrt / anerbanb smguiaria 
ton bcm Urfprung Dcr (Bcfc^ennD Dcn 

tnifc^cn $iitat6^|!;n bet^geMt / ^|tcr# 
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ac^f! (ittc^ mand^e )ttm n>eif erH 0la({i(efeii 
ienKc^e ^c^rifren angeft^^rer tootDen; 
) m^n (ttrd^ eUif in m\ @unNfngt'/ 
ten Principm erfa^rne J^n^ ^a^ ^erd! 
ott mam bm^^u, iwD mbii ^mU^ 
alttm^ Deffen/ tva^in Dorfqen Editionen 
uH$ wib btawtfimti oiMiitretfen geiDc^ 
n, tit neuen Bufai^e un&vDer()e(rerunc}ctt 
n gel)&rideo Otua cUife^ren / mtt^ 
^u(t) gleto^faut itt eine nettt S^o) 
rittgcn (affin. . 

SBSenn man' eine tton5t^f()e ^rbeit uber» 
tfmm wit%/ Hntt matt^t)im lctt mercfi 
(^en 1Dor}0.qen bieft( Wgabe |t^r Dielc 
Itttdntffe uno (Srenipel anf^rett* Sdlein 
er >Httgea(e^itt giebtt i)itr Dtn bt(ittt 
^ei^ ; unb tvenn man nur bie t^ermebrte 
(n|ab( ber ^ogen^ ^(e ®r5ffe be^ ^ortnattf 
nb bte gebrauc^re feine ^rtffr obcnbitt 
iiitebtt^ toixt utaofc^n t»onNc ^b^^it 
[tfe^ 9Boraebrn^ t^ber^euacr tDcrben. 

^Smm i&v fibtriia^td, ttU 9)tt$bac« 
ir biefe^ @unb((ngif(6en Difcourfe^ titit 
itittt 9ob«@pructKtt m trbtbtn. !2)er 
lubm be^ fee(. :i|perrn 0ebeimen iHatb^ ifi 
tttU^ bt9 aOttt ^itbbabtrtt grdnD(i(btt 
$t(tbi;fain?efr fo fe^ gefe^et/bag ntanbttt($ 
t befittt l*obe^'^(irbebungcn feinein eci 
ndttn 9la(b«iKHbm fo tDtttig em>a^ bt9« 
tgcnfatt/ al^ t>trgeb(icb bit ^tmiibnngen 
titnidttt fnib/ ttticbt ftiue QDtrbittt^e 
urt^ ntibifcbt X(tt>t(fu(^r Itt .Dtrouncf eln 

. )( 1 fttcbctt» 



fuct)cn. ©iejcaifje, tnelcte t>(n iperrn 
GuNDLiNG feibft (je^annt / m\t) relne\S mftnD^ 
ItcOcn Untcrr(ct)t^ in^^flUe gmoffcn/ befen* 
iien ctiiocllig, &vi6 bcn i^niHebfl etnem tre|f« 
Itc^^cn (B(M(S)tmiii ctne lebbntfte ^rftn* 
^unc}^4 unDiKfunDe ^Beurtbeilunf^^^^ratfr/ 
un<> jwar ;f&e^ tn ^aur bcbeni ©raD anju# ' 
trcf cn genjffen. S(n Deutiictem unD anae* 
ne()men Q^crtrag Ijat er itenige feine^ glei^ 
(t)cn c\ebabt / unD man ftnDet Dat>on in fei« 
ncn hacb()cfcbriebenen / unb nun drofien 
Xbeil^ Durc^ Den ^rucf nn^ (^icbt deftedten 
Difcouricn/ fobeltebte @puren,ba^Derfidu* 
biae ^efer folcbe mitn>obIgefaI^enen unD ge« 
ivitrl^ten ©peifen ju pergleicben pf^egen. 
©(ei^njie 4)err Gondung orDentlici unb 
cjrunDIict) ju Dencfen gen^obnet/ unD Dabe^ 
tm <5tanDe n>ar/ bet))eDer toorfommenDen 
SDlaterie au^ fetnem teicben Q3orratb Der 
QBifrenfcbafft Da^ n6tl^ide berpor ju langen : 
(ilfo ftel ed ibm mit Iei$tcr/ ftber eiiteaucff 
nocb fo gering fcbeinenDe ^acbe einige 
<5tunDen obne Sfnftog uuD tntt 9^u^en ju 
raifonniren / al($ mancOctti anDern aufge? 
blafetten @cbein'v0elebrten/ njelcber fein 
mit aufgetbi3rtntenS8&cberng(ci(t)fam ber^ 
paliifaDtrte^ unD \)on feinen (9ro§ f (^ltern 
per fideicoininifluBi ererbte^ ^(fft mtt fcbtee 
lenDen ^ugen ablUftt / unD n>enn cr Daffcl» 
be nnter toielem ^tammeln beruntcr ge^y 
Ici)ert / eben fo ftjeni^ xcdtn fcrtfabren fan/ 
nl^ fctne au^g^nuffene ^anDcUbr. 

2BoItc 
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« 

^oUe man iilHlaentf Den &mmff ma» 

^tUf quod Tiira vox docctt , ttnD Daf au^ 

iai^dei4H<^'^^"(n CoUegiis gele^reei: SSJtano 
m tomiQ 9lu^en jn Ijojfen fcp , fo lciDet 
^iefe^e^ iOren meccbtci^en ^i}r()Q/ n>enn 
luin toorau^ re$f t / Ixi^ tic Dlactifiirelbcc 
leb&tige» guig nn^ ,€>ordfaU atige»anDt 
(tben. UaO ta tiefcjJ Coilcgium ^eiienjc* 
ii^n}atni)ef)en geiefen tiNirMn^ ^Uetne» 
:(ttn ^runi> in &er jurispru<ien^ ju Ifgcn * 
efuctet/ um einen fc^tKttn flSa» 
arauf r<^$in }n l^ttnen ; fo pat man btt) 
rffcft ^rantfdabe anc^ ton Smfan^ tit 
ibftcbt dcfn^ret / Den aude^enoenStudiofis 
aiis datnlt an i^anDen }u gr^cn. CSBte 
tatt oenn ant^ )u bcqucmcmlBiebranct) und ^ 
ntnit gcDactte Studioii folc^en Difcours in 

te Acadeoulcbe Coikgia iibtt ^if Ijiftitutio- 

es juris mlt ficO uf ^meu f^nhen / ^iefcc - 
ftteen und verme^teti 9lu|iade ^n xe» 

im Inftitutionum ht1)Qtitatt , Utlt t>Ut(^ 

ablentine ricptfavflttt»eiMiQA jnmiUae^ 
fcn,qcaeben. J^^AUtiftttinSo^if^ 
i / taf aucb Mf lcntoe / tnelc^^e tbren Cur- 

m.Juris Utiiti auf Univerfit^ten Ju€nDC 

brac^t / ia fogot/Ule in ber 9l(ct)t^'/©^ 
0c£ibte ^inncn ^ben , in bitfem ^u^ 
bin unb n)icDer etn>a^ au lernen ftn^ 
n n>etbea. SSa^ ben geotemen «^ottf eti 

ricniivn anbetrifft / bie an f!att oer {au« 

:n Ouede be^ Aldati» Cujacii« Hoco« 
uudf Balduiai» .McrtUii &c« bie ttU* 



hm m a\tm ©lofle o^cr atmtt 

f^Iec&tin Comneiicatotuin (ttoe^n / fo tfi 

uwRtoon fcIMgen fc^on toecftc^rt, mut 
nn clntt mmmm* ««f i^rcnUc* 
^r^en ^rflc^olten Thcone eeljmi 0Cf 
f^mact ^ben / Dn^er ^cnn Ccto^SBunjer^ 
tocan lie aue^ We(ett ©unDanflifc^en Dis- 
crurs, Qletc^wie anocre grOnMic^ 
#r (Brtllencgingerei? ttttfcl)en, unO babor 
etnen ^cfel bejei^^en. @olc|Kn ectttco/ 
4ocl^c aleicl^ ^ FebricicaQcen ctnen t)er^ 
Derbten ©efcbmac! ^aben / ^at ^er fcclige 
SkrrGuMDi.iMG nicnta^^u gefauen be* 
aebret / unb Dcr QScrleger »ir^ ftcb a«9 
Sber i§reSaera(^un^iii(|t .»tt Xobc gr^i 
men / wenn nur bieieniaen / quibus de mt. 

]ibre luto finxic ptseordia Tican , Dicfc ttCUe 

Ku^e mit ftlei^cm ^et)fall / al^ Me 
t)oriaen / aufnebmcn , «nD.W|5f«»!a4«»?er» 
boift mit iwtergelauffene mni^t mit 
anen mcnfcWic*eii2)ingcn be^tpo^ 
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INSTITUTlONUiVI 

USTINIANI 

PROOEMIUM 

- • ■ DE ' • '•' 

ONFIRMATIONE 

INSTITUTIONUM» 

^ NOMlNfi OOMINI NOSTRI J£SU 
. • . CHRISTI. (i) . 

■vm^^ (5genwactif5 cExplication b<t Inftitutionutn 

^^^w ooB^i; jurifierep oieUiif^t «ttMitf^« 
^*^"^ <iu^ (ernen fan. fSjf werDcn obfer- 

tVt i\ Pfii^P^ Jurisprudefitix. Komaxis vera ^ 

ionesi Woriu t&te >&j|]oric unD Xritic erfoc&ert 

•J), ») Principia Ggroianica. 5 ) Quid Praxis fer- 
'Vii(Mii>^«Mnirar4rMrM '44 /nfikiiu inpritnis hic 

imcn do. ©enn ob er jnxjr f ethe pradica &arju 
l>att |)flt # »ie tioppxus, fo fan man Doc& praxiix 

tNii finD fcl)r Jtt recommendircn tn lamo. <^efj 

Bittui ttn& AoosrMjsiou ilni) im^aaa edirct»wj 

de '^J^^aaten Acosta ijl ein difcipimis CujAciu 
cdittt NotAi priores poflemres > Dje cinanbec 
ftxiren^ .XHfiOPHiLiau^p4r4jM^4^f adhibea^ur 
rtct. Hopnus ijl mei)r ryftetnatifcl) al^5 texmdL. 

SSon fticfcr Rubric mirl) dllputirct/ Ob jlC »on Juftinian« 
crfOltimc? Plurimi JCti humaniores, uti Hotowannus, 

Aii:uiNu.s , tixtn jencr u^rfprianglict) auS 6(t)Ufttn, Dtt» 

▲ JCwr' 



a ■ Prooemrtm V • 

/ -• i j -' ■ •. ' • . I ■ .fi 

JCtos religlofus t)tjl6ec OeftOcftlm f 8c deinde fh oiMiM 

^exetnplariaimpfiflb/ 06 ti nuii lu^ar itibatict) fcon tati^ 
fo ftnlKn ite jic5 bod) 0 nictt in aUcn MStis , i) ifl l)ui: 

biC 5l'^<?C <Ie probabiliute. SSJic mi|T<n, tCi^ JusTiNrANu» 
' fingularem religionem profitircC / UnD iil i. C de Pr<tf^ 
fra^9 Afrk^ fel^ecfagct/ h mnia facere tn ncmineDo'' 
hnm noflri ]Efi* Cbrj/li._ ®o fttjt ii) (llfO nid^f WXm 
biifd pro fpuriofuperftitioii cuju&daiii emblemateju^iflf/ 

un feo- HAioAfifDm iiift W^ttt in feimm Cnprg 

Ji&y meqgcloffen / unD gemcDiict / ba^ fo((t)en<t(0 bcn Sei^ 
^ len bti JuQiniani erll l)in3ug(f:(5et morDcn. SDiefcc Halo- 
/ANDERroar Don 3i«au biim , ein gele()rtec 33?ann / Dec 
'ii(t) julc^t in giurnbcrg aufbiclt/ unb oielc Meriten de Ju-^ 

; risprudentia Romana bcjliJCt. & t)ieg fOH|l Hoffmann/ 

MTiiniKrtc abcr nac() Dcc OKotK bamablidcc 3fi|m feimtt 
8taiRenitii®rie(0ii(b(i uxa> ncnnte jt(() Ualoammx ab 

dpxn, «nla, unb ▼»> 9lei(()ttrfcMiLANeHTH0Hfdhfl 

0c^\\>arp;er^e l)iep/ unb ft^ a ^/a*?, niger • & ^^S-a/^, 
terra, einu'ifficie(()ifiJ)cnD^imen qdb. 9lQcin HAloande» 
ftat njo^l unre^t/ uub ill biefe infcription fucdd^t ju l)aU. 
tcn , inbcm fo gac bic ^^epbcn / mcnn jte il)rc sBiuCcc pii^ 
biicicten/ folttcd fub invocaiione i^ccc ®6tter tiiam^ 

J&tec tai ift abfurd , t)a( man ba^C/ IDCil Juftinianus' 

totibt aBorte obrsefc^ct/ eini golge tns^n miO/ M ob 
"We SBeglajfung folet)CC itiVdc^ bfe Infttoieiiti viciirt 5 
S)cnn ^icr ift tcin wftAiriictotttln*, foitWrii cin Lex, mS^ 
abcr 6(1) ben inftrumentis ju beobac^tcn , lernet man ain„ 
ancrbejlcn axii maximiliani l. imp. Confttmfon oon No^ 
uriis. 5)0^ ift e^ beffcc / aQcn etccitigfcitcn »orjutom^ ^ 
s mxnitMnii l)injujutbun. U&rigcn5 l)at Gabrhl Trivo- " 
Aius , cin 3un|! in ^ramfccicb^ eit^e Slpotoate iir^eo 

' f(()Ciebert po^ Juffiniano contra BALnoiNUM St HcnroMAif-* ; 
mic ec benn<d6ec bat gan^Proasmiom commeiiti* ' 

rct l)at/ rocil fonDcclie^ JtwTiNiANus am meiflen AntagoBS* 

|lcn bCfommm. Noli mirari , Tribonianus ali Cill 

£)cobe/ fo l)0(t) noc() jmdffcll^attt i|l/ biefeeftrilllicfte^ffior^ 
tt t)in3cfc?ct I)a6e/l)cnn ec mar cin @(t)mcictUr. Nec Ju^ 

•Aioianus dyAX^oc^nlU fuit« fed dodior fuis AntecetTori-. 

bus. cc mor fiafl gdie^cc / a» cc fct)n foUei^ miD ifl eli 
l^m be9 naN gedan^cn / mit bem JC5nig Jac(>bo 1 tn Ciii 
'^lpOditt) / Der mac oud^ fomme doAos. mx^ ^ben Juh> 

^•YimANUM pro h*retico, pro autarcec^ (JCtjaltcn. GiORO. 
Calixtus in C9mpend. Tbei^logia Morah^ bat f(()On %tXO\t^ 




COKFIRMATIONB IttSTlTOTIOKUM. ■ | 

PERATOR (2) • • 

I r I I | l > c r r ' '- ** **• *" I ' r - \ 

uitiNCs , flbcr IDCU' ei!l Ignorant , pallor boum. Qam 

sgo apud SuiDAM (rDclitcn Kuster , tief in Paris gcfJor* 
»m, fonlt aber Bibiiotbecarius iu ^cclin qcmftn/ r>ou 
L'cfi(ict) Mucf en (affcn }u Cambndgc. Da <c j€i4tt#tMi^«a<. 

46u coUaM iffm JustikO legimtDr» deJosTiMAmc 
apiqwh » w <)octtit ScHuit^ruiscHf & Nicot. Alimak« 
'us PrHffu H^fior.Arun. Jafliaiaim» n>u(l( ltt(i}rf 

nD f(f)ricl) mc^Ci' aw dn Sauftr l)d«c miiTcn unD ^C^td* 
cn fbflcii. €r n»ar lcincc Dcc tumincilcn / obec aacti Uu 
cr bcr mcifeflcn 5Cai)fer ijl ab:r Dc^ !cin Kaofcr fo 
riglttctlii:^ ttewcfcn , Daf er fo Dicle Ccniuren mnf* 
Aaujflc^nr 9)2an mu^ au^ fcinenEemcn unO ibm ai4)t 
1 tntl unt) auc^ ni(tt ju nxntg mact)cn. Caipbrss ^jiii' 

asTiHiAM^ii » i9teb(r mtfgemttittt« VM. GoNotmaA'» 

A. (£in topcrans mup ein?i5 mi|Tcn/ abcr borf) auct) uus 
rfdjicDcn fci)n Don cinem @mDcnun dou Profeffion» Q^is: 

efcit, quod jquemadm^dum Gentiles nihil line NumU 
is in? ocaiione coeperint , nec Pocfae fine iMufarum fup- 
licacionibus i ita> k Chriilianl meliori quidem j^tt cas 

abinnrint invocationes. 2>ie^9l)euf4)riebcno&en:<df««{^ 

f^#iv fiselttiii JuCHi^fii -dcfepMiCft; ^nn JustmiAKai 

K nur. j[ar au oicl chcologifirt/ unD fo gar micDer bicite* 
:r flcicbntben. S>ap abcr idco > quod jubTiNiANus eam 

ivocationcm DEI flcbraucftct , fclbigc in Inftrumentis nb* 

)ig fet)/ i|l ein abfurdcj Aircrtum^ ©inn DiefcS {oi^mt 

>n MaximiiiaDa V. t)er* Dit DQ<^orei |^i6cp ti eK fcho« 
; Accurfianay 5ic aUii ad praxin .(rittQCn IDOfleh / idt* 
M OefcttlOffen / fed aiis inepte, Me.Inftfaiiiioiies 
lirt liiftriimnitiini» mi fte tPOdeil bs^ ab liiftitttiioiiibus 
i Inftrttmema fi^tef cn^ • « 

Paganinus Gaubentius, Profenbrju Pifa, de ^uftinianel 
culh moriyus, m\^ii ^icr in rarionbus libris t>ei) 3{en« 

irn mieDcr otDcucEet roocDen/ laDeU JusnNL^NUM m^tn 
tner t)ielen Ximln. f iS fiif^wlwM^auJ/ aNr ftie £> 
eticalifitm^ SBi^lcf cr mdqK»: nun fo. ^«e Do0 oet 
zaar f^ft a0i<>:eiititi;i»ui^t!ttctw^Si»d I ]|lUr Itfjfrert 

Mb|t«£rbalirer<r tituln f*<»w alfo JtfsnHiAHi» 

oar ein -^Jralcc gcrptfcn lu tci)n * ©crtn tempore Augusti 
: 1 iBSKii ftnDct nian fccylif!) berqlcict^en ampliffimos tl- 

ao&.fftCt)} i Oilfiu Ub^rm K ipubUc««^,(9MJ|ni^^ 



'4 ftlOOEMRTM - 'j-W 

~^ itt (iriiid^cm 9Inben(fe(i / hinc lUi cicidideibeMc» fwbem 

ff ( ncittlttll fl4) PrimhpBs AMttf , Qoii Rtgct f fi^iMMf 
^ C^finst Cd^fuUs^ PmiJttH leHrocibanC, aii'» 

^ 110« tributiitiae poteftatis nurherantesi ut nihil twvr affe- 
^tare viderencur. Imperatcrcf audiebant , n)t((ftcl SBOft 

ciqeiuli(() eincn ©cncral oDcr ricg^-O&crjlcn bcDcMtct. Do- 

mini m{m jte ni(f)t (jciftcn / ne populus crcderet fe fub' 
adum fub poteAare unius, nnc Dcrni C.<«$i(rk d)^fo(geC 

Aygvstvs tm Jiful Dsmmus au^scfcWagen / Dom- 
tii»n;s tnr cr|Ie qcn^cfeii , »ir fol(t)cn 6|ftnt(i(t) andetiomimii* 
Vid- NoRis smCemia^. pi/l @ic ()abcn |tfl) a(fo fpdtcc 
D^w<Tj gcncnnct/ Justinianus moliefo ()cilT<Jn/ unbfcine 

THiof)ORA Domina 3 nihil eitim jam amplius mecucn- 

dum erat. sjjjan au({) cinioc oon benalicn $;ita(n/ 
' v.g. cu/^r, teifx &c aD9em(jf)Iic6 (licqca bie Situloturcn/ 
itian xt\Hii t)cii((tci)er/ utii> Da man murcf (ieb mmMostm 
Hatus fa[)e / fo ficng man an tituln u fmim « ge^ti^ 
bQs tdeviAis » fon&crliit im bai By2anupif(^ Otckb ntt^ 
(ltint)c i bahn mt ®rie(l)cn nHiren faftaoTi , ut jnfUnianiis^ 

Itnperatof is nOmen ifl foDicI, clg Cin ^^CCrfut)rir. Def}lo- 
ticum Regis nomen recufabant Romani , Pompejus C.^sa» 
• lilnque Duces Imperaiores audiebant. Ezechiel Spaniie- 
Mivs de ufu & praftantia Numisfnatum Jsm IL f. 46 {• 
' '"cbfervat ex Paocopn Ane$dctk $ tiOp JvsmnANus ^yj^ ge^ 

• f(btici)cn lmfera$0rim Rsmamm (miet^imballeinc.<' 

f(^iebfi(t) alfow cr(l /M!^«»ieMfM> ir^^ 

• 5Son Rmmms ^icr m^t bab^t) jle^ct ^ l)cnn er ©ar 'ftn- 

' pefatof ByzantinuS) Byzancinum auteni Imperium Ro- 

• mano fucceiTit i Hi mciilc {)at cr Den ?5cinbui micDcr nb^ 

' genOtnmCil/ unb ad Imperium Romanum gc&ra(t)t/ utl 
' verbum Rcmanus §. i. innuit. JmpsraicT j^ic^ in lib^rai 
ii^ >Kepublica eitt Caflitaiii » EQgeiiliiiMOUrDe i(t) Olfo Ofles ' 
'^' mobl Itnp^raterem iicnHCtf*^ Dif litiilis fc' elogiis Ixnpe^ 

i Yatonim exceUeotiffime faipfic^AiwfeMtvs /#»/iJf; - ^ 

fnb leijo 2. f^listntcn, ct)cDcin nur Quirfamen. li>ti 

ifte nihil nifi folida & fiogularia eomprehendif e nummis 
^ Veterum eruta. Spanhemius vodt Cin re(t)tcr Antiquiriusj 

flBir ()a6cn Dcrglcieftcn ?futc tccntg / Dic Den gjamcn tJctOie^ 
mu' Die mciflcn/ fo ti(t) I^^fnr auSgcUn / finD Copifien^ 
un» etnbccfcn ni$t t)ic( neuc<< Bis&eik ()at jmar cine gnn;^ 

t^^e fmperatbmm titulds geiMiMl/ a()Cli 

^£imf^ vdlgiarfli. eic (le^ct in feiMlt Symaimsm 

mmhmim. ^r muile Die fontes nitDtJ cieacn S^Aiim4tv\g 
i\i Di( Diilertatio Bsr^iu^ mt ^prcu / Dic Dcr SSinD jcr^ 
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De CONFIRMATIONE InSTITUTIONUM, f 

ESAR. (}) FLAVIUS. (4; 

JUSTI- 



ri(b oOt imperatores gemntitt / O0t)ur(t) Dietein Seorr Die 
foiepQe ^^0Kiiii9 (^fleleflct QwDeit / Dii iuHt>(^itt jt^ 
t^tbat. j 

Diefer 5i(ul mar infonber[)ei( ber Fainiiia juIj* ju SRcm 
jemeitt a Caefareo partu , un& faqt umn ron Jcno 
^iE&ARE fe(b(l , iafi tt DenStaineu Da^ier ^nbc^ mii matt 
bn ouS 3Kutterleif)e fd)neiDcu Qiiifcn. 5H3cil nun Avgv- 
Tvs t&m tit Der 9Ionar(fne folgte , uttD ftibff jnr Juiifeticii 
^aMltc 9Cl)kicy To ifl ni(t)t Mlcinf cr/ fonbcrn «fle fcmt 
'oftcri Gaeftfti jincfmer iDorDen / ictort) uiu bcm llnier* 
'*etD / baf imperaur uicbr mar / unb o/^r^/ in fpecie 
)icjTen7 melcbe bic 5tanfer adoptirten , uiib t^oUcn / >of 
ie natl) ibucn rcgiercn folfeu. *X>or()cr nwnrcn bJC Prind- 

5CS ibl*e filio5<h«redcs Principcs juventutii, adoptivos a« 

^ Ckf^m f vst| {(^ fet6|l anfiengen toien Situl }u (ti^rctt/ 
9cil fk ooir (mtbcn Narionctt fo gencnnet n)tirbcn. 2)ic 
pcrfernciwtctr Ok Slbmtfeben imper«tc»res ntc^ onberO/ 

(Dte Pioco^ ^bferviret> vM. A^^. }o. ibi; Cirfaris to« 
tncn nomihatiffimihn cft. Seculo I. babcu fic jlCl) 

fefton fo nennen laiTcn , unb imar in honorem juui c^. ' 

5ARTS , qui honorem Reipublica* inte)c/ecir« auffcr ViTa. 

(juM , n)el4)cr feltcit fo gettennet. 

I Spittixitt t(l fcbr difpwirct toorbcn , wober ft* Junrou* • 

<us FtAviuki lunneu fonnen, ba cr bod) iK(t)iex Mavia fa* 

Tiilia Vefpafuni JjnifprolTcn mdrc? vid. Bekger ^i/I. Dif' 

ffft. ba er jlcb fel)r bemubet , iiftcr btcfc^ Sort cx Lam- 

JECU Cgmtnentano BiiflMec. Vind. h. rcelcb^r nKl)nCt / aflC ^ 

impcratores bdtfen f5<bbicfcsi titnU bcbicnct, etmaitet)iu^' 
kinaen^ afletn ntcmanb bat bie sa(t)c bcffer scfafTcr , att . 
Mr bctomtc ^an^ofifcbc 3cfmt/P HAftBom in fietner 
ftrmim 4e Vamy$d c§i^mttmh M. » mclcbc tinfcr bcnctt 
in ^>oDanb gebrucf ten operilms Hardumianis ju finbcn / ba 

ir m\\it, lOiC Constantinus M. mit bcr Familia Flaviatit 
conneairct b^bC. SaSclCbe nun eintqCConnexion nm CoN- 
5TANTINO M. jcigen feutcn vel falfo , vel vere , bic UCUU^ 
ten jiCb Flavios. 6ine Branche DOU Constantino M. ^at 
Familia Fkvia ^e^iffen/ unb mct OOn fole|)cr Braoche ob^ 

gc^iumiM , ben SRanicn Fiavivs sefiibrct. JumrnAm» 
fnt |cim.@cncaloflie opumo jttreMnCoirsTAiitiii^ Mk wk 
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JUSTINIANUS. (j) . , . ; . 

AI E- 

fccr t)CC dcrivircn, P.Gi^bfrt ^4Us U SaewMe 

Medailles ()at bic Dijfcrtawn >JUrduin excerpi|Xt* 

P. Harduin homo olieus Sc lerreus cft mc i|l (c|>On UftW 

so^^aoi; aU » tct) molu R»ttnf%cn # bap erji^lKiiiidtc/ 
Iwin ci: tbttt n|ir.@(I}ai)fn/ inlKor cr viomuM imcDte 

. c*rct/ «n& bicfc Edkion fo|]v1 i8. 3itWc- unD ii) babc 
Wccrilc/ bie lo. 3itt)lr. foiKt. (gc ift cin paradoxcc iOJaiuu . 

Ante editionem Antcdotorum f*rQccpi$ igiiorabacur pii^ec 
JusTiNiANi ; l)ie altcri JCti lUlD Gloilatores l)abCll DlcfC ^XKW^ 

l)C/ Dcn a3arer ii}ic^ il)cmcii Juftiniani fcmua iU; iwiciil 

tiid)t crlcbct. Pkocqfiv^ abcc ()at (cinc ^^atmlic ti9Uia. iqtff ^ 
Dccfct.. i)tefci' rKocpw^is 'm^ ama 901; loo 3a.)(ciim|^ 
gan^ un^ctannt / fcinc Biit»i » jUetdiiii \^\n%\Aio\»i^9i 

yaticana tKrbOVgf n / bi^ jlC Nicouus AiE^<iA)«Na Dacau$ 

cdirct t)at. ild) l)altc Procopium fuc citicntpobrcii Hiito. 

ricum, Utll) fcui IBUit) fUC Cin aUcrcf/ IKI^ aUC Sruaioli 

Juris lefcu foltcu/ mcuigllcug bic vatciiiif^c Vcnion, ^jblo- 

copius rt^ar Secretaire bci) Keusario, J^us-nipANi ©CllCCaU 
Cctn BtUum GQikkum & ; V0H4aiicnm m praAiM 

Mat grotto ^cranlgcgcDcn ..ttofr inl Ibtiimfcbc^^vtiiM^^ 
, Atf»«Rtvs QopAiiTO nno.iWra, cin3(alidmi7l}aDc« »• 
tm jujimani jcf(t)ricbcn/ ilc babcn abcr oic Aneedqta nii^)t 

fiCt^^^bt- Hiftoria Juftiniani inprimis eft necelfaria, Dal)CC • 

, l)at Brenneysek in ilurtct) Fii^m Jtt/7#«M«ina(0 Dcrjabr^a^l 
' flcf(f)nc&tii/unD Dat c« l)icl)cr i]cfct)icfct , utn c« orucf^n ju 
latTcni auf Dcm aBcgeabcr i\\ c0 Dcclo|r^iCflanacn , Oa* 
t)cro ift nunmc^ro untcrbU0cn. juiTiNaKus t»^lM^)»ii 
jusTiNo adopiirtt, «nD^mtrmicmimf^ 

mr ComiexiQn cum ftmilia C<M^0i«nniNr 

(5) Bicfcr SJame war fdion oorl)cr bcfannt Accursius ftot 
. gan^ aOcin 8cmci)nct, mcil fein pater adoptivus Itfsxn^a . 
, gct)ciffcn/ fo miitlc cc aucD fo l)citfcn/ nic^t Juot«iaw«/ 
©icfcs mar cui ScWcr, Jdvm m tx «w Staaictt t»ti 

.|t*^'t)altcn wahi, c^ btcjfc fo mcl, aU ^uji$ts.$ 

>. jm^' . ^rHeft»» Accurfius abcc Itar mifero fuo temporc 
';jjtin Igtiorant n Antiquitatibus. :5)ag Dic gaDcl, quod Ju^ 
^TiNUNus fuerit <**ir*A<P*/3u7c\, ex culpa librariorum, Dic itt 

DCm loCO SuiD.t fuc JUSTINUS JvSTlNIANUSgtfCfiCt/ ^iAf^i lil 

#(ti oniiCiciflci^tt^^ @^S.aM>i(jf!r^^ 
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Be CoNfTKMAHOME InSTITOTIOWM, ' f 

-EMANNUS (6) ^i£RMANlCU> (7) 

... ' , . . FRAN^ 

5icUS«Wec qebabt/ unb (i(l)Don Ht Twodora, tim qu 
cingm 3Bei5^*?l)erfon , bie er ^tlftmtb^t, eoflig gubcmi. 
rcn laifeHj babermon i^n nud) Jmperatorem uxi>num (^u 

lUnmt/ UnD Paganinus Gaudentius cine aaillJC Di^er^ 
m$m ^ Imperatcre uxcr'$» (lCj(t)rict'en. 95on bCl* Theo- 
lORA fel&jt ;yifi» GuNmmHl bifTert. in QHuviU. Ihlenf. 

Ihotionesieii faveor bCT aMftfC #tmdit)CH f^e i)a( mi^ 

iumtfle Qe6ra(t)t / ^a^ bie Senit«m oufer it)ren®mnt) beo^ 

Wj)en burlfcH. conf. Gundungiana. P. X. obf 1 § 10. 

€1 folflet luc^l/ baf Justinianus biefcn unb folgeut^e Xi^ 
u( beSttegm gefitl)ret / tt>ei( er oae biefc SBoIcf cr xmiKx^ 
ibcroitoi&cit/ f0iibcfit MeXoQlerfKittefftfii 9c6rauei>AMt 
ritdios 9frfai)ren bcDiubil^aUett/ SRun t)attcn tyte 

mperjitorcs Romani feRu Gfsect {)trxieviAamm gentiura 

lomina angenommcn/ unbANxoN.CARACAtLA ||(«tc ji(!)jii 
;r|l Alemannicum gef(t)ricbcrt- 5EBenn JusriNiANusDie Aioman- 

los ni(t)t Ubermunt)en ^it^e/ nommibxis tamcn Antecef- 
brum optimo jtirc uti potuiffct. Anto Jvstinl&num 

>CH iie fc^on fo flcmodbt. DoMtriANus ncnnte Jih 

iiicmm. Sp^ocMnJs ^«s 7r«tf. |Klt bte Obliervatioo ftotl 
Camcaxxa ex niiniifinatibus imoer(ilei^)Ii(f) au«9cffi{)ret. 

Saimasivs in Np$is ad V^pi/cum met)nct t fub AietnanntC9 
ntelligi Germamcum 5 aDcin man f)1t bfl j 5Bort Aftman* 

licui gar ni(t}t/ al^ erfl recentiori aeratc, uon aatil^ 
Deutfcftlanb 8cbrau(t)et €r mci)net , ^ermamcus , Fran- 

iCBs , AlemamAeus t^icct tempore Claudii cincrlCQ fletOC« 

en^ Sei £afo, benn e^ f6mmt ber Xitut Germmkms^ 
\wttwBi tMoe* S)te§rmu|ofett tiettmtihodie gan^ timSi:^ 
m\i ABemagm^ iitrt) txm mit 5lei|> frdm^i nennen fie 

nid)t / fonjl tnullcn ftc ocflebcn , bap fte bon un^ ()er« 

dmen* Alemannt erant pcculiaris populus Gcrmanidc» 
|ui poftea in Imperium Romanum irrupit , t)On bcnctt 

in gatt^er (^tivSi Un\>a alfo bcigeti unb tooi^6^i»ai 

Cum Gotbis tyeHum geffit JusTnoAMv^ 8c evpulit eos per 

kLisARiuM & Naksetem cx itaiia , uub l)at ficl) alfo gantj 

Jtalicn iUgeelflnet. vid. Rabutin Bussy Memcires Jom. 

'II p.ii^. ®ic bdtten eJ auct) bebalun, rocnn nict)t feiii 

mcccObr JusTiMus 11« {| »a:f^^ttj)4f(^^<^^ 



FRANaars (8) .• • , ' 

■ • . GER-. , 

fo gcfaiibcn, Claudius ii. murte m erden Gcvnneus oertcni^ ; 

X{i\, vid. SpANHEMius de u/u & praliantia NufniJmaHtm 

. ^ Wfffcum, S>ap (tbcr t>U (^iorben au^) jumetlen l)<n 
-^owern ed)ldge gcgebcn , ii^ f ei n 3n>eitfel , Denn lle babcit 

• il)nea Languedoc u&eclajfcn miiiTcn. £)te ^Dfbcn l)abctt 
{Romiertiorct/ unbcin Mn €^ ocMcnoiii^ 

tnctl. Qtif ChMOL iL m9 VBxm- Imp^aibnim msskido* 

fihus iji feci iM •cnbi^iltcn »ort)c«.- ^ m : i 
(s; ©ic Sibmcr l)abenjn)ar btc ."^tancfcn flbcr»unbcn / inb 
• waretv bie crficn grdncfifcbcn Soniqc. ntrbr glurflid) gnufl , 
fccn 3iottKrn iu micDcrfict^cn ^ fic ibne.i Kbon offr grof^ 
fcn ilbbrucl) rl)aicn / unb Ncfc fcinc ©cnbc DaDct) (ponncn- 
' JDal)cr oabcu i)if, zRbmifcb^n &ai>fcr / unb untcr iljucn Au- 
i ^9nmPimvi juiril u(|)FMNaqtt< gcmnnct/ unb t)ai e^:e- 

p Situl in fciticm «uc?) i^.67« ^ tfsfiai^$§,^ Humfmmm 

' 7^ 2 /"i/^ S^'^ fcDouc Reflexioner. Nam ex numirmtti* 

bus tituli optime declaraii poirunt. 2)icfol9Cnl)Cn 5t'aO# 

fcr t)iibcn bicfai Juul negUgiict^ Justinunus abcr t)at i^n 
V. iricDcr t)crDor flc|uct)ct. ^r befam aber mccjcn bicfof 5 itull 

• Slti^(^(uH0/ itiocm Dcr grdncti(iftc*;oiitii THE'"nKi?sR;T,Ci.o* 

poviEi M. nepQS» filius THF.oDORic^.^g^f Au^^fa6»i)|olt 

l()ci nicftt lu()cn woltc, ^r fd r eb cmciiaWtfanJvsTm-» 
\ KUMs mortn cr t&i» Mi St^iis^ttaDiiitc ; mennccDcnSli 

tul nict)i n?iaDc tabrcn (a([xn. Ben 35ricf \yx( Vokwk* 

V e^iret^ C5 t)abvn ailu) Aoathias %(hc>l,j(i$cus H$flon Uh, u 
UnD PROCOra'6- in Hiflcrht Anrcd:t.i ijCiil U/ D.l^ TiiEupBS 

• BERT ten t^'^oil)cn micDcr Justinunum iu^)uItTc iict^cn/unb 
turcb Sat) rn^ gcla»onicn' uii& ^rmm in ©ried^is 

, fc|c 3icict) cin^rcct)cn4D0Scn^, (£5 ivac cut i^iiicf fut7:j¥3Ti<' 

VIiAS^rM » i)a|.TMSUDEBl«T WSibil llaCb. vid. i^eATHIAS L c 

; tcGii0TnjsjZ0r.^«i/:i^«4. €riiHtrcinconrageurcc,^rr/ 
. iilTcn ©ilbnif P. cunw tn fcinem D'$fcupju i^ahmrim 

\ DOr feincr Htfioire Frjiicg cx antlquo nummo in Jtupj» | 

fci" (lcct)en lojfen. PRoconus lebte iu Justinuni 3citcn/ 
loai tii ®cnaalj Beusarh Secretaire, cin trcffIi(J)cr uttt) 

/' ^pragmaiiftcr ©Crtbcnt/ Dcr boS Bellum Perficum. Ga- 

^ 'thxctim imo vanda)icum tn 8.JI&&ct)crn W^ti li(fctrttbctt/ 

; lt>ODOn HuGo GKOTiycinc excellentj Vo^Son ^cmactl/ 

f^Hiiitfr^tcrrtte^ ^^^^^'^'''^^ius^^t)^^' dcnrtqen/bai 

^tcWndali DemfC&C i|Cl9Cfcn* PJLOCO^u H>fi99U 0».Uki 

' - -^- Tk 
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GERMANIGUS (9) ANTICUS (10) 

ALA^ . 



* ObtC i(l DOn bcm fltUbCUn Nicolao Alemanno, Bibliotbe- 
'^* cario m l)tC Vaticana jil :ltom l)€r»OreefllC()Ct^ UnD A. 1624; 

dmcrflcn pubiicim/ ouct^ fcine Reiationc^ mii^uitn aui 
(mtHm Autoribus corroboririi mttm- Utib ob fcton un* 
.* ttr anbcm wc Profcffw Eicw fn ^^m^ bm -Fitqfco. 
ritJM twbiic^itg m(i(t)cn moRcn ; fo ifatac timAM* , 
MANwo ju Dicl (itii)(i\\/ al6 ob cc fcl4)cn fingitetl)dbe/ ba 

CC ^OCt) I ipic g(faa(/ anOCCCi: Scrlptorum Maimonia at^c^ 

* fubrct. *• ' • 

(y)SAuiA3ins mcvmt/ bicfcc £ifii(mu(le eir|>ongir(t nMl»n/ 
: ibcU Akmmmckt tmb e^M^iMi^i^^ cnitttet) n)dc(n; olkin 

; cc iH iccig / utiD i|l f(l)on obcn gefagct o^orDca / t)«^ Dic 

jiiemanns m t)CfO«bCCe« 2)cuHC|)C^ SSoItf flCnJCfcn. Cyn 

* xnultis Germani* populis belligeravit Jvstinianus. Gi- 

^ ' tbi , vandaii (inD 2)cutfcl)e. ?)ic DcMtfcftcn marcn Ocr ajbs 
inec 9^a(Dbarcn , uno (ontcn alfo lcict)! mit i^nen jutociUil 
j.t in ciu JoanDgctncuflc {jDmtncn. 2M)i)altc tAiGirmmfSi^ 

. ; t)on ju() |i)ftiiiMhHS q^crii|i|e Impcratores ()efl)cle6en/Jur 
, Ct^uriiucer ;.OCtm GtrMdms tVUcOCfon^ •^r' f ^ 

^ rii«i*^ fo fi* fci)c »cit dtxxAdm I iencnntt^ ttlCDcr 

. Gtcgrafbus Haiv§nna%snfi$ IH. /^. (iecgritfb. J. z^'. mctbct» 

^an fttt)et abcr gar lctct)(, Oap J^^^iNUNy^ im @cH'aiu^ 
bicfcr twi flcpcalct t)a^. • 

f. f 44. 7m» a. meonct/aiatt wkl^^Amktm lUkcPm- 
. fff»/ lefcn/ unb «)iU cJ au$ Dcm Procopio bcmcifcn/allj^ 

1 ttJD |iCt)e ; GenUs Pontfcas devictjfe, Sed ego non crcuo. 
" Anti unD Venedi fiub ciucg/ Unb man l)dt biC Vencdos 
.^udb contrade Antos qcnannt/ vid. Leibnitz MifceH. Be- 
rotim, Tom.L Okf Da CC ex Jqrnanpe Scriptore Go- 

diico a4 ocplum sctDicfcn* ^ maccn «Ifo &ic ^«i^ 

. ^iil^ Ctnc SBcn^ifctC Natioo » OelctlC ()n iXII In^peri^ 

6raecam gcdnl^te/ btc ^^mmm% in t)ec Sucdt 9ei)a(ten# 

. Da^ Oc nicl)t in fvine iMnDec ijcfaacn. <£c bat ile auc6 
burcb feincn ffieneral voLusiNVMuberaunben/pofteaCon- 

^ fulem Conftantinopolitanum , Don bcm ftOtt) cinc STOUrta 
l|C OOCbanbCn. 2)icfC Slavicse obCC Vencdicx gcntes ubi*» 
: ^ vagat^ fuQt^ SQ^an (inbCt OUCt)/ ba$ JusTi^iiAMy^ ftl( 

limmkn vcqcdicim Ifnetiffitl/ ^mmm. ipfe 
. Af • (II) 
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>• Proozmium 



ALANICUS, VANDALigUS, Ai RICAIjlUS {ii) 

. FE- 
(i i) ^/4iii popult craot Gemuini^ pimbetl fi»II0 m 

unb rDei( ilc fict) mit btn vjwi-f/w conjunpnot , i>iQv^ 
5TJNUNUS auct) «bemunDm / fo neunte er fii<) gleicftrai^* 
\andaiicum. Sandafty Dic XPanbtlnbe T roarui o;)n# 
llreidg 2)eutf*e , baSen in 3i!eDcc^i)emf(t)lanD (ic.roi)ne(/ 

f Rhcnum traoMreffi in Galli^m, unO ba^^Ul Da^ >9lirflUll# 

.^jfcijc^e ateiife em^tct., S)enn Orosius, uijji iUa Cp^*. 

gm 6i}eug(t , Dap man |ie ^ turgU » fp jic aii^utt / 00 

; fic l)iugcfommen / Buriundiines , lUur^uig^^ons gcncntnt 
; babe. dug Srancfre * Drungcnfie bur* ©panicn/ m 
• fic in Andaiufien oDei Vandaiuficn noct) tl)rcg Oia ncn* 
<^purcn ftinierlaffcn / inSlfrica , & hinc in itaiiam an^ 

;ilbi,RoiKiam dcvaftarunt. vid. Orosius , qui vixit tem- 
^ «orc^AvGusTnii in Africa , cujus jctate Vandali in Afri^ 

tem vcffenim. ^ {ttftica ^abctt fte WnclMSi in bic u«» 
- ?|Q()c erljaltcn ^ 6i5 enWi^ jusmnAiros » Der tii((t dBeiii 

fcl6fl iH Slfrica flcmefen^ fonDcrn auct) f«nen ©encral B«. 
^: t\$mvH Dat)in «efcticfct / fol(t)e« jerfloret , unb fcabufcO 
^"fitil) nictf aaein bcn £iml vandaikus, fonDern autt) 4^r^. 
;"*^iw<rmor6en,micli)0&l cJ fafl fct)ciner, Daf ittrfct)envan. 

^^Wicus unb Africanus fcin comma flel)Cn fOltC vid. Pko- 
copn Libr. Singalar. de BelU Sandalict. Grotius |)at 

* ' mit (em Picoeom «iii Uxicon gcmact)t / unD getviefiHt^ 

ta^ fte eine ©eutfcbc 6pwc|)c muifcN $c()a5t ^)abeti» > : v 
ha) Diefer JituliH^on Antdnino ju crllgefnS^ret/ nnfrfeit 

tcc ^eit untcr Den imperatoHbus bclanntnjocDcn/»onn?cU 
'''»ein JCapfer iftn aucO Justinianus frfbH NffveU.n. l)erfu> 
bcl>eiiteta&ci:Pivs afll)iec eiscnauft Ieiiie.3rimimi0^ 

l^ttti/ fci dcmcntiam» 'fingulafem c«^yi?F , patemam afc 
;;^/ijflionem 5 hacc unxca & comnmnis cft fignificatio} , 
■"BcDcutet Pafrem Patria , ttJOOOn SvxiXKmx^ de mjk & 
^^^ahantia Numi/ntatum fd)0nc Obfervationes [)at. 
"'"l^ U SitUl Den Impcratoribus Grxcis fo WObl flCfaOen/ 

'fiiaf (ie aucft baS 8ateini«)e 3Bort im ®riect>ifct)en ^*^**? • 

*. f flebtdWCt- P. HARbuiM in fCinen Numifmatihus Imfp. 

(J^^^ PoMPEjus^M. fct)on affcaim/ Piw 

.^Wffeh/ Aotokiws abec twtte jwr PoMr^.imitireri 
/ tvcjl cr awl Poinpcjifc()cn ©<fci)Uct)t uewefenf 
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IX (I,') INCLYTUS VICTQR (i^) 

rRIUMPHAXOR (i6) 

, SEM- 

fe HAKi:)uiNus docct, quod cgo etiaitv credo. SEBtC 
LTM pro homine religiofo , fuperftitiofo i Clericis fa* 

nte t)dU/ t)cr|]et)ct {em (fauitt , unb coofundim ijgnifi* 

DQnm Pu «VI ;8oxiiani fc oKdii. £|a ftttD frisli^) t)i( 
iH){itf:JPujaM9llfNMriKII^ qui vel.fingularcm religio^j 
sm prpficebamiir ^ vel Qero fivebant. fiicr lidt M 
JOllPius gan^ anlcce raifon. 9lU(t) bit ntiperatricrfi 

iD Pi t gcncnnct njorbcn. SJtid^tfi bcfio tDcnigcr timll 
anfol* alDciaB^uq inDcn ncuci^cnNetis.ad hancvoccm 
)r fict) (](t^riicft (tencn fc^cn > t)Ctt(^ta tttoflccc Obfenra« 
pns* ©crDcii t40li4) ^iiiicOcL , ' . . ,* \ ' ' 

) &aMtf6l)rtc fcicfcu O^aiitcn lucrjl / iwil iim fcitie Af» 

ivcn \W %ii4lid) Uiifett; 5?onil)m ifl folAcr nocpacbcnM 
uf Dic Jf aoftv (icfcniiiiai / uiitcr ml^tn Commodus dn! 

1lcii DcjlfClCcn oebcaUC{)Ct. Hunc imitati funt caetcri Inv 
eracores 3 videme§ » boc nomen magnam fibi apud po- 
ulum conci!iarc.,acitoritatem. 0)7C)n gci)Or(t)Cl gctn \HM 
(>Cl<bCr 9lU(Jli4;^f Impcratorenri CoMMODUM ^at OHin 

bctOdlicUc^ty Dof cr tittfci gct()an/ (vid«|cii:« CArrro* 
iws,) m\\ cr cin 66fcr ^ai)fcr wat, m bcr SmA fob 
ibertate Reipublica?. ©ic 3la](iircn macf)cn fi(t) gcrn qrof / 

nagnam in populi animis dc fc cxcitare id^m ^bo- 

anc, inprimis Juftinianus. ** 

)I>tcf<*2BorticDcufctfo Dicl^ alg «^««^. ce/etrif^ii^^ 
M/itf» mohiiifjimus ^ ()0(t)9cact)tct/l)oct)bcrut)mt. Rex ti&m 
ft fom Qobiiitati^ ®o (jia^cn ft4) Dtc 5Cai)fcr tM:t «tc 
empora jvrrmiAia (r|llic() gcncttlKtV ot)npcfcbr nsmifM 
^oNis » fdft aac ia aucl) Dic Dcutfc^ttt jC^iiigc/ Tkeom* 

icus Oftro-Gothorum Rex, u.f^W* 

) ©icfcn unt) Dic folgcnDcXituI bat JusTmTAuus ongcnom» 
ien tDcgcn fcincr DurcD fctnc ^cneral^ i^icOcr Dic S^inbc 

:ftaltfncn @icgc. 9tX^W prxtcr meritum fclix & vi- 

lor > Da< tnui; PRocornjs fcl^ft fl^fli^ / 10 cr fagct t^pti. 

)mi dmnomam habuiffclMiHAan^ aac<# »Mtr Mw^ 
^m/ tt)or'gIiicfljW!k/ ,afm* fen(tP<^ tertdmft. 

e partem orbj Romario adjecit) utipfecBctt» Do^Cr fptta 

5 cr ftct) frcDlidj ouc() feHcem lucijf^um mm* ; 

} Tkiumpiiatoh t(} ittKir fcinc Vox initea! Latifutadii 

Ml (tnM fPlc!)C «Mr IMt iR liifciiemiubiv 6(9tlt 



.» 



«tMPBR AUGUSTUS (ly; Cujad^ Legum Ji^ 

vencuti S. . ' ^ . . . . « : 

« « 

gimiaun , rfed etkm Legibiis * oportec elle ^um^ 

tnni : uc utrumque tempus , & Dellorum & pacis, 
rcite.poffit gubernari : &:Priuceps Romanus ncW Co-* 

liun hoftiiibus pr^tlii^ vic^f esdftac» ie4 etiaoi pbr 

• * • lCffl-* 

.-♦»... o 

. ■^- ■ ■ ■ • — — — — — — ' — — 

XERO > ilcm bci) bCin Apulejo. vid. Cellarius in ^rji* 
lfarhar$. Impcrator Pkobus Triumphatorcm fe appeU 
. Jari juflit primus, Cellarius hc. cit J^jyct 3)i« 
. (jtt; |icaa(t)teit frft^t anct Cdnftantinum Oicfm ' 

(a?) 2){C Xiiul Aur.usTus Fommt DOlfOrrAvio Augusto ftcr/ 
aquo Imperium propagacum eft: Solcf n?fll'n)pi)( 

rmirit)in imiiUw rDcgcn feincr Jtdigbcit «n:) ciemencc. 
S)ie folgctir^cn JCopfa l)a5cn nun gcfct)cn,memoriam hu- 

jus Impcratoris populo admodum eife sratam, ^a^Ct ft( 

tem^ 

, pore boMiTuitii wUblt flcO ^ imibitiooemAuGvsTiUf 

^ gchautct/ iit^ T(incQenAl)lm Augnftm IdciiFcn (aff^. 
Augurtiflimum: 60 licj ft(I) domitianus ncnncii. ^it 

. fgriC^cn maCttcn cx ftUu connato ben fuperlativum bac^ 

.oul/ bcn fprmirtcn ftcmit ^^«i. ia$ itbcrfcefcn oictaicincr* 

. Ulit ^^Mper, bipc titulus Simfer Auiufius @a!Ctr. 

iSd!) : UhubertrihMict^fitrXayfer. Picrumaue a tem^ 
poreCooftantini . iSdM/cr appelhti font >£ciiti 
cttani VQcAamtst mei^m. yasyvsttmvs ift alfO Ottct) 11 ((()( 

. icr crllc aciijcfcn/ bcr fo gcmnnct. in Ms* tituiis ge- 

nio & moribus populi aliquid tribuendum. ^on^ ijl 
ilOCj) }U mcrcfcn/ bay.usTrmANus fj(() jUcr|! Imperamem 

j, jimanum gcncmict; Daljingcgm fciRc 3Borfal)rcn fict) fcOlct^ 
^ (frDinjl impcraiores flcfttriebcn. 9lict)t tpcniqcr t)otec 
^4tiut)i o^cbratbti ^a| tnan oic ^af)(c na(<) bcn ConfuUbua 

, fjcriqlttft; nitb DflCOr^nCt/ fOlCp ttOt^ OCtl Anuis It^ptr 

f^wnimjtttte ' : • . " • 

mconcn tjiclc Slnbctcr bc< Juftiniani, jn DcjfcninBi* 
. .ntfifinibH» , jiw JottOdiA in iHficti % ^ tccflKt) gatcttt 
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•Pfi CqNFIR;4ATIONE h^ITU TIOKUM. 1 $ 

Lcimos tramites calumniantium itricfnicates expel- 
, & iiac cam juris religioiiilimus , quam yfhSkk 
us triumphator (magmficUs}. (15?) 

pe he&is ^ legihus ^ujiiniani. ' 
I . Quorum ucramque viam cum fummis vigi^ 

ffttnMti jtt ^bcn es^n ti ifi 4MM)f w n^tfRti / lol 
« inircf)qct)mM iit)im tmm Hl /ivemi tif fMtM tifa|t mtl 
Km Cajo , bev ju itirowM gatm l(5(c , uiA bcttf Ma»- 

:iLto qenommcn: WiMjtS Unn (tmt) WinlCunber iH,m\l 

iU felDig^r 3eit bie barbarles in litera ({((100 gAC fj^C Ciu^ 

jccijfcn flcn)?(<n ' ' * > 

)) @o'6«i8i»k5it5titercuiuviixrtiM>M 0it) jAjc? 

£)tngc i)mi)?tfdcf)lict) anijefcflcn feon laffen/ nemlict)/ 
mt nid)t cebrect)li(ft gcnjcfcn; poft pubertatem p^rf<;<aam 
nic^taflein in ben JCneq fleqanqcn/ fonDcrn nuft) Mbcnin^ 
jonl)erl)cit trctjerU:) , bagjus. bie Eioquenfj un6 &ie(Srie^ 
(^ifcl)c ^practe flubiret. 5Wan fagetoon 6cm C^sare felftH/ 
iKtf cc ftd) / ba er f^on bcQ fsa^ccn mar / Don bem An. 
TONio rhodio tn Der EioqueoQ iinin:ri(t)tcn faijfcft* ''XMi 
^er jvsTiKiANvs m0Ht ntu^ mtibtaii^t, mmn cr atii» 

cum fttidiis c^njungittt. CiciRO I9ar felb|l Ctn 95olHt , 
vW. PoiY^mrs. MoRAtius , Ovftntrrf, PuNtPs ttMtren dU 
lC^OltafCn/ vid. FrontinuvS de Strata^em. Netnini ad 
Reipublic« rtiunera cum honore conjun<f\a adiius pa- 
tcbat , nifi ex bello virtutis pr^emia reportaffet. ^r^ 
lUnmufie ^rs & Mars, Beton» &Miiicrva/t)iCMufen 

ttttD aof jTdcfii^SitFtcn ittfanitttcn CoinniM/ .«QCi^ 

(hnft nd(()Sfcl)ctlbf pecolittih <xilbreftre« > BssitiHa^i^Bs* 

iiittBits |)at fticrtjon cinc befonbcrc l»ffertatiini*^ma(fter. 
ermar ein ?5ran^ofc unb DorrretTlic!)cr ^uritl ^ unl) mie^f 
fcerfecte ficl) Salmasio. @eine /inimadverfi^nes , bic rtiaii 

in fol. f)flr/ ftnt) incomparable. gr Crfiarer biefk thdini 
Jufliniani fc[}r ffftOH ex ftatu Reipublicac RoriianJB, Ki> 
l4m>ocMElaaioft%Pn>f. jii Rourges^ ^dl Hot^s 441^$^ 

Mwnf Mint ^ .kii «cn hicOt fd|tbMi(tl' feinc x)i$ifeH»4^ 
a»cr tmb gut ; i>d(0 rai^tttiOloR<n>ctR^ 

jAtio ac^uipanmdu*. • I)art»i)af et WrW'ftf)6rjc Ohftj^a- 
ticii t)on bcr :Tibmcr eftiln geqen t^ie arma & literai, unD 

%4 jte cr|l xo« 2aoi m ^wn^ bicoin miiffch # c^ ft^ ad 

tiuinuf 



If PROOE MirM - 

liis (20) fiimfnaqiie provklcntiaj anmicnte Deo > per^ 
fecimus* £c bellicos c][uidem fudore^ noilro^ barbairicq? 

tnuoos ReipDbiie^ stlanQca tiwm I tom 17« 

3aftt mt / nel(t)e^ pubmas perfeii^a mar. AhiNi fempcr 
. togx praelata funt vid. Polybius Uh. inir. alllt)0 lliarl 
lefen fatt ^ n)ie bic Respublica Romana f*cn tempore 

Scipionis Africadi tcfcf^rtffcn qe^cfcn > biefc5 9e|ct)n[)e um 
;l)efto met)r^ tDeil &ie diepublici)iu:(()C^AREMn)actc]n)iirT# 

. /fiCri tPOCben. .^oftea vero Imperatores eandem modulati 
fijtit camUcnaaf» VxMUvs 6ef(()Cet6et bcn AufivsTUMjNtt 

' titi|)t im&tti* JusmnANvs ||l f ttbte Suf llapfen frtner - mit^ 
.;. Ya|)ren getreten , unb belmegen barf ttian tf)n ni(t)t r ^tt 
cinen^ebanten/ an jmacten. SBcr a6er baraiis fct)lic|Tcu Q)iU/ 

an militesi andocfti praecederc debeantj deripii* 

(1,0) Dicii \ f(()t<fct ftc^ bo(t) ni(()( / JtfSTimAKUj 'tit 

S* I. fi» «ttogct t^on ft(t) [elbH ju rcbcn? ReTp» ufter srof^ 
c ; fc i>cttcn-ntttf m<in ni(t)t raifonniren. €c war vigiiamlf- 

iimus Princeps , infomnis, tf)te<^?}7tf$, ut ipfe pROcopiufi 

ftit. 2llfo ^at ecgefagcr, gcfcf)el)en. (Procopius t)at 
(eine ^^illorie nic^t 3u gnbc gchrac^t cc murbe §>uajf^r, 

j.e. Manre Jcs Kequetes bct) Jostiniaso , uul) DlC^ \)CX 

< tbn t»i(aet(t)t baran ccrbin^crr. SGBic i^aben uutcrfcMcDcnc 
^ lEditiones Dat)on> Otc 9iotitif4)C i^bic ^fic mtb fet)r rnr / 

fte |1ct)(t au((> MT CVr/^^r^ JSt^tan$m0 Parifiis' edito» P^)f» 

f EtcHit m ^clmflaDt (iep tt)n aucl) tDieber brticFett ctim 

tisNicoL. AuMANKi & fuis , bariu eC Alemannum refuti» 

renmoOen; al« tj)el(&ec gcfuttet, nae^/ma^ PKorormst^on 
jusTiNiANo gefcl)rieben , ju cec^rfcrtiqen unb aiiis teiiimo. 
.oiiis ju conhrmircn. 06 nuii inmrEicHtL einecfeec bejlen . 

JCtorum Hdmi^ad* ^cn^Cfen / attamen cum Alsmakno i 
. fitUiothccae Vaticsanac olim PraefeAo liQftiffimo * paffii 

pari yix amboiabit.) (ScoiTc i^erccn tati m^t tKUO 

t^m Catechifme charaAcrificen. ^CC molte bicc niera* 

. lifiren ? 6c ^ar mot)l viaiiM fe^en fbiincn ; bcS ^eaclM* l)at 
^ cr (lubicet/ M XaqcS Siubien^ m^tti, unb @raat5 6af 
i i^en tradicef. ^roiTe ^crrcn moQcn , Dap Die SBclt m 
' . llinen cebc. . €c j)ar Dicle viaoricn cr|)alrenf ob ec flkut) 
* itict)t aaema{)l tn ']krCon botco flcmcfcn , ejus ramen au- 

fum omota^ . & gicbl Oo4> aOen Do^Branle 

•> BcrlMcpiNic^ cr -coginttnoirct M im eabmct. vid 

SMCiiiRi J)ifl; Wi^i/Mir A#ja0^^ ^OC Fai^ MiniAro.; 

luiH 

I ' 
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De COKPIKMATIOKE InSTITUTIONUM. ' if 

:es (x I ) iiib jiiga iioftra redadar cogno&iint i 

11 Africa, qiiam alicC inniimenr pfovinciae , poft 
a temporum ipati^^ noftris vi^horii&acoBlcAinu- * 
2 prsefticis^icertun dictoni Romanae noftroque ad^ 
Imperioi proteftantur. (22) ^Omncs vcro po- 

■ m^Tf ■ - I ■ . ■ . .Mi — r-— • 

ronnen Dem PHndpi 3uqefc|MNi5(ti tottitn^ S)a^ec 
»er afFcAfret tnit^e/ neucieges jn g^n/ iHii»i(IHe90(lt 
m i6M*reDeti mbge / ijl gemi^ ffeettt (Me amiihiefife 

:ceU in it)m. ©ag er Dorgc&afit , \)it jurispmdcntz jn 

formireil , i|! auc^ geiDif . Alia vero quasftio eft : Quo- 
lodo ea reformario fucrit fada ? 2)a mu^ matt frei)* 
5) Diele n«vos , hiatus , errores in Inftitucionibus, t)U 

M$, Codice & Novciiis erfcnnen/ abir Mmeqen JuftU 

tanum tlU^t cdlumniiitn^ Unb fctne S)tl^ttt^^tl^jt f$ 
uvoGT in ^mttl ^roifdmm^ uMb MARAim de f tiftkiU 

:io & Tribooiaho gefaget ; Imperfe^im quidem ejje ]uf 
l0m4num navh^ue futs lahetare > /eJ nthil i4men ia 

\und0 dari a^foiututn. 5Bic mo(f)jen immer jufriebcn feon 
litbem Sicnft/ bcn unS Justinianl^s burd) fcine ConcAioa 
((ei'let , fon|l mm ;a afli Smj^ retcmm jCconim 

erloftren a^wiflcn* 

)Perf« ffil. in A(ia, Vandali m Africaj Gothiinlta* 

a , Deneii t)cit er c&ii t^ie&ec abaenommen. 6ie ftieffeft 

arbarirx, mcil|le fO tt)ilb ani\(i\)i\\ '> flC [)ar(enRege$ pel- 
Cos 9 male olentes , vld. Cassiodorus de Odoacro. 2)iC 

}tte(t)en uno didiner nemuen aucj) aOe aniwe ^olcf er ^^^^ 

ukOfre AnhU r^fM& plara apud Festom &f^irroM 
I ^^ff* item UkaLCdiiii & Acosta «i/ h. c. Vos« 

!L$ k.tymoL voce ; Hiirharus. De Vandalis vid, Hud- 
Scrtpur, Geigraph. min. Oxon. 1708. iUS* alS IDCU 

)ct)ie^uffe t)on Africa befiiTcn. @ie.n)aren SlrriaiKi:* 

■ ' 

) ^me^amr jft fein gut f atcin , fonbem man fajjet . 

flaniur obtr tefta^tur* 33<r Prof. KircmmaYer in SSJit^ 

nbeig t)a( ctne arti(je DiiT, de Styi^ ]ctcrum veurum^ 
i/}fiuttmhs & Dtf^efiis gehaltcu / unb ber gc!e( ^ 
Ei i)at in feinen Uionatlicben Untrrrc^unrren cineu 
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l6 PROOBMIUM . 

puli legibus tam t nobis promulgatis quaiu coaipoiU 
(is rjeguncur. . • 

i [ De CampoJithHe Odtcis PandcBarum. 

^ . £x cum ii^dilums confUmpoties (z i) , 

' , • tcai 

* ■« • 

m ■ I ... - ■ . ■ ^ ^ -« 

/ i(l Don bcr @ct)m6.'3Irt Dci altert judilcn fc6r moW ju le# 

icn/ njflfi Car. Andr. Duckbrus tn Ofujc, Je Lmtinn^tf. 

Veu. ]Ctorum %i\mwXii J5iefcr iil ein Difdpui mn 
Bynk&kshoek, unt) neuiicl) an Bukmanni SuQc nadl>Uircd)t 
flefommen , cin flelebrur fSRmtn. i>ie jCti aurcac acui» 
, fct)ciibm fr(oli(t) beiTer bie tolgeoben 3 t)oc() mti| niatt 

IMI Satem in Qieiftisit^^^^ioBibust Cpdice & NoTetiis 

untecfcfteiDen. ' ! 

(13) JusTiNiANUs intcndirte er(l(ilt) bic Conftituilones Prln- 

clpum iu OrDnuna 3U briiigcn. €iii Princeps l)at mqlid) 

: ©elegeut^eit JU ncuen Edidis, Rcfcnptis. Oecretis. Im- 
. peratorcspotcfbtemliabe^antvaide iaxami Dabcr (OUimt 
, tHl Da(i; Da Die Jurisprudentia anciqua liberae jKeipvbli- 

' c^e fo rre(fli(() conneait:te / ^uiiD eme< au< bem anDern |o 
: ticl)tt9 flop, Da^ reitt 6eometra cl ()d(re accarater autmef^ 
.Vfcn fonnen unD abjircfcln / nacf)(ie()euDg Dic f unsprudemz 
fctmartj uuD mei^ ausficbet. S)cnu Dic impcr.itores fai)eii 

auf femc Connexion Sic volo, fic jubeo, cBbci). 

•'il)nen / ftat pro ratione voiunras. 3ie \>3(iuijtcr liegen'^ 
' tbnen bcRdnDia inDcn Ot)ren, unb belffen biejurispru^ 

dentz Durc()l0^enu Sic v; g.. adoptio fcemmaft feciib* 
' 'dum jus aniiquiim per rermn natiiram non prb^^de» 

bat » jYire Impd^ittorio valebat. 9ParUm ? in folaritrin 
" tmiflorum liberonitn. Sie ?ICcibcr bculclcu , Dic ^Jiitti^ 
' |ler intercediricn / Princeps annuebat. ^cmi Dic Prin- 
' cipes mdrcn reveri qcblieben^ fO mdre Dic Jurisprudcnria 

aucDin Connexion flcblicbeni aHetn Durc!) il)rc induigentz 
- • wrdnDerten fie mi. imperator Datis fatie NfortDe* 
' teSlbficbtcn/ Darau« ifl Dte mifcra cbntufio eniftjHuBfti. 
S>enn oOe Con(Ututiones murben aufbcl)altcu/ r^te ei rtO(& 

- ^cttttsc; Xmi gefcfticber. Tueowosiws jumor l^itte jmacj 
. fcfton DcrqlcicDcn Co*retii ConiHtutionum , uuD noi1) Dor* 

*: ()tr HERMOGENfc.s uiiD Grfgorius cerfcrttget / e8 fcDicfic tlrt) 

- aber nicDttcctt j Daruin roar Justiniani crfle ^ibucbt / ^ic 
: Conftitutionci tu OrDnuug ju bcin<;en, Darauf folie e« au 

* Coipuf JiisialUin(Mii^|)et|e^^ 4El^t Ji^ GoraoFiiSDUs 
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De CqNF1RMATIQK£ IW ITUTIQNUM. ly 

confufas, iii luculentam erexiinuif confonandam^ 

' ^ tunc 

ti fctiicm Gmmmtm 4d odkem Iki^ggmm oit^emer^ 

fct/ ba^ JiisniiMwr* fchwn Codkem pHorem m Un 
>rC9 CodkUms» Gregoriano^ Hcrmogeniino unD Tiieo- 

]ofiano>iKrfcni9(r (^abc. mm abn gkegokivs «nft 
HwMOGENEs ^maumtt/ bcrm Dicfcc m Un 3mn Cox* 
iTANTiNi M. unD fcincr ©6^)nc , unD jcikc f ur? mhvc ge» 

Cbct/ vid. i^lGiD. Menagius M .<4nuBJiii4l. >r. Civ, 

( I Oc Ntcu abcr Dic Doit iLitiauKo imp t^aJm flca 

iOttf^C Con/Hnifiones Imperatwnnn coUjgircT/ (rtDem itt 
i^lfMtfi/ iN^bielmpcratoresilttfmigd dgcntli^ fcinc Lc^' 

jes gcQcbcn f (onbcri! nnr Dic @a*cn Dcm Senatui jur Oe* 
ibcratum uftcrlaffcn/ DaDcr tlc auc() scra f)ic(fcn. mim 
)cc 5iai)fcr Hadrianus fjcufl am crficn an / fur ftcf) , oi)nc 
)cn 9iati) 311 fragcn, Lcges ju qcbcn , mclcftc Conftimumei 

frtncipum biciTcn. SBon Dcn SCcis |)at Ant. AwgtotWs» 

:m(|runDgclcl)rtcr@pam|cDcr «if(l)ojt ju Twagona , 

)UCti9 DOn Saragolfa , gcf(t)riebcn. Hadkianos iBOltf tM» 

icn. Dapct:iabcr^ii Rcxfc». SOtott^citKt^retnSci 
DciicmgcKaicii/ McPaaamgcn Ubcrtragung Dcr Souve* 

t^iix^jAfits Etgios iVi ncnncii. Cbnf. Simon Don Sche€* 
deliftReghs^ it. Gerh. Noodt Difr. ^ie Le,ge Re^ia , tt)cU 

ctcbipDcMonCBARBEYRAc ing Jmnffofif^c u5crf?$ct/^uit6 
conjundim cdirci Dat. OD Hun t»ot)i cmiac &cnu(^prut!fl . 
Dc j Lcgjs Rcgijfc untcr 6cm AirrosTo * dnMrc umcr Vbsi»^* 
wANo, micDcc mm wm Tbierio fn<|)ehi fo iH DocO jit 
tmfctt / Dafi maii miMr oacn imperamriteis cincs Legifi rc« 
P WNiitotocn flcbabt. Sinfdnali* , m ti namriict) i|l/ 

inD DIC CofiMtimonCs ImpcratorisB feorfim unD nacD uritt 

la* l)crau<gcfommcn , big folcbc Don Dcm Gkegowo untt 

Hermogenb ( mclCbeg Der Hermogenes iji / tcr in Dcn Pan^ 

deden offt Dorfommt) al6 privatis coiiigirei tmtrDcti» €irt)* 

ICD fam / tOte gcDaa)l / TaEobosius IL bct ImpclnMk JSL 
iia auAoricatc Dcn Odicem neodtfimmm Mtfcrttt^ S)fC#^ 
CC.Godex l^ttc i|tOfic Aacc»rifib/ Ua ut ft inQUlUi BtD^< 
>i9iidSa« }lifpafiia & Gemiania Os^Rhctiatla ih aliqUi^ 
sretiocdcc» tonCHaRM. Conringtus de Orig, Ta^ (^eri^» 

20* it; JAC. SlRMQNDUS & JaCj GoTkOFRfeDUS 

h codif, SiDONius Apollinaris i qui eo tempore vixifc itt 
3allia, iuga , iDic CT in ufuni fommett. 'mi^tt Iji Dcr^ 

^ \^K4 m ttMtgctt cadlcefti m telfidfii iur^. 

; . . ditl 
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l^c iioAram excendimus curaiii ad iimiienfa veteri^ . 
\ pru^ 

dici vetcrcs «DtrlO^Cn flCtanoen. JoM. SiCHAKDus l^M jtt)ac 
iMl Codicem Gr^rianum ItnD Bermogeniaaum gcfun* 
> jbai/tf ftnO dbcr mir Fragmema «il M AuiAm ^ctonnttfl 
/trevisrh • «MH Amton. ScwyiHMeti» ttt ^OfliUlb/ Cin fc^H! 

jclcbrtcc ?D?ann / in feincr jmrispfwkmria AMu-]ufiimmiMs 
«itNotcn Drutfcn laffcn/ttomit cc bcn ©ckbKcn cincn bc« 
Oo (jroffcrn ©icnfl cr»icfin 9 m[ fcinc No^cn m^i aacin 
fc^rflclcbct/ fon&ccn auc() noc^ anocrc i*>^c»»«*^'* Vefrum 

JCitfnn» ^lflCfuqCt finb ^ c.g. Pauu» Caji, Ulpiani Infti^ 
micnu &c ba j C< alfO Cin liber egregius i(J ; fo A. 1 71 j. , 
V |ttSC0t)Cnm4.edicctlMfMn. 2)CC Codos ThcodQfianiis. 

dbcc ifl initsiftdcn am Mflffafnbigflcn btrout , imwti Um v 

CuTAcio nUI Fragmenta Mlomt Waccn- DiowrsnGoiiio- 
iREDi , DOn bcm miC biC Noten u6<r unfCC Corpus Juris ^iU 

Uti, fcin QJcubcc Jacobus Gothofredus, ciu flcunbgclcbr^ 
lcc 3ucifl unb Senator ju Genev€,bcr icn(n an fflclc^rfanu 
, fcit ttcit ubcrttoffcn / bat cincn nni^crgUicblictXM Cmmen^ 

tsrium bcfagtcn C^diceai Theodofianum gcftbricbcn / 
m)) DtC Cannimticmes Impcratomm DOCntffliCt) ccnocct/ 

. M nittn iu muiifttKii (Htt/ ^ bcrsleict)cti 91itcit Mcr Mw 

Cddicem Jufliniani repetitJe prjeleAiotiis DOC^anbcn Xoi^ 

rc. ifl ot)nIdngfl in bcn ^daifctcn Bcitungen gemclbcf 
i»ocbcn/ baf man tn SBur^burg cin MSCtum uon bicfcnt 
Codlce flcfunbcn/ ba c« bcnn flut wdrc/, ba^ folcbe^ mii: 

bCC Edition bCi GoTiiOFREDi conferirct n^lirbC- bat 

fccc bcc codcz Tbeodofianus fctttcfi flcmtffcn dlu|cn , mH 
^ jvstiNiANvs fancti Codiccm ocrfiNtvcn unb ex« 
\. ttdUfciilaffen ; mtf }u fcincc B.dt iwt) flcgolMt/ ba bcnit 
TioBomAfivs Dicld n)C(igcri)an/ Diclc j gccinbcrt nnb mclci (}in^ >* - 

jUflCfc^t/ njCl^Cj man iLmi/emMta 7rihniani (aGr^eo 

fV^i*«i#^«i, injicioi) ncnnct/ n)oDon Wissenback cin 
Sractdtlcin gcfcbrieben ; babec c^ aticroinfl^ nu^Iic^ unb 
. ii5tl)ig i(l / bic Fomes in gcfldning unfcr^ corporis juris 
|tt 9iatbc jttiic^n/ moroiil ^MkI flcnciiiincn* ^i fyit 
/ jvsTimAnvs JI0C9 codices gcmat()ct7 bcTcrtlcift occIo()ccn^ ^ 
jooRm JusttmAifftrs fcibf} ecbulb ift/ ba cr in Dcm codiw 
^ffvpctitse praeicAionis ocrbotcn / lencn irflcnbmo obcc 
fero }n aiiegircn. ^^iccburd) ift c< bann flcf(t)e(Kn , ba0 
ioUbtu niemanb mcbc auf^cben ni6scn; ol^ etnc ^a^t, bic 
o()nc S^uftcn aar j Unb ocrrcrttgtc Jt;s™uKus um Dcimc^ 
icn cincn aobc(tti locit ft^ fo mlH oicicl flciin^a tifim / 
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idtntix volumina (z^)^ & opii^ de^«racuixb quaii 

per 

' -M ■ 11 -/ - . • t . i T , , „ > , t ii iT, ^ j 

iM duc0 oM( CoftAitutidiiei n(^d) emat^im mdrctt / fo ii| 
rtm cr|tenni*t fiunbcn, lM:lnjeflatnrtfliuc«:6«fcn anoci:it 

Zddicettt repetHa prakaiohis. 

0 Sla^Min nunJusTiNiAki^s mit fdrtem <r(!ett cocjieci a(l 
)ott toclc&cm itt Ditfem §. aacin t)(C gutH ifl/fcnig iMci 
^ lici er bU ®(t)riffteR ber oltcn 3tidffett exberpiito/t0^ 

Xj^i t)ie immcDf;! vetetfk ^nideiitiw ▼Mumbia ftnb » 
ft fpl(tK< Hi(t)t DM iMlMt gftr Attnt/ fonbern m\ DtHcnf 
b fcU bc« BcitenHAiteUNi gcU{>ct/ ju t)cr|!el)cn, mie foU 

l)e8 PkRizoNix^s iti Diff. de tige Vocmia jcigcti Dairt Dit 

}nuqu'fijimd ]urisf>ritdeMia ^el)ct t)on bcnBeiJtn berLegurti 

ill. Tabb. 6ip auf CiCEROSEM 5 t)On Cicerone oDcr JuLi(> 
C^ARE OUf HAdrianuni ()eiffCtejJ«r^«i/^iiiM^| 

)on hadriano m auf ccf^sTANtiMvM i(i I ItfK 

inbiict) Mn coNSTAMf iNd M. bi^ auf joiTfiruiitni* tft mt^ 

)CC Fa$dtl M Jt»iiiHAln fcl6fi ilt (!cbeil , mt^m^.^ J^m 

m^jMd fdnb alfo Diclc looo. ?furi(lifc()c 95uc{>cr. aSBee 

[IttbirtC/ ber ftubtriC JUra i Medicinam fervi traeiabanti 

Dic Phiiofophie tDar imt ^ part4 bocf) mifcbtcu ficft au(0 

biC :1Uti(lCrt bttrein / m conftat Phildfophia Stoica* 

Sie Sacra ijciUit btc jcti traAirri/ bie botfrte()titflctt ^ct** 
un murben Pontifices ^ {(^^ gant^ @tubircn Mt i^im 

Rtidium ) hiDc: illd isMttlfa VDlumitia i ^ £kti^ 

ttitfie MMii< aeitta(()et«MrMt «iei! Mc wor a) 

iii afolititm liltfdfaiii Vetl^iiifi JCtohifti j bcStDegcrt bii 

f cti aBe f (aijen. gott jlnb flc / LEiwct^Avi v^j brtl niS)t$ m 
m m DtHnt ^nm tonnim b) dn bcn £^cerptcn/ bii 
ii(t)t aoju flef(()i(f t mm c) art ber furftcn 3eit. 3)?art 
ntnm dflema^l fccbt ^xcefpiret/ W^tt)cilcn falftft aclcfcrt/ 
tuirett gclaffen / tcine Coiitiexioti getttacbet / ramos /im 

kfutlcd S£BeC fKtf tiUn tHtt bte Hittotiaiii jutijr£tfiliaili 

tc Paiid«£bjiim jfipntfit^i leftttttttcrn/ bte luswto qad« 
daffitiitidd tcrafdrot nnb bic Cdttddudti t^eijlcOeii tDta / 
)tt ituip bie retefe^ ictos unb ifere 95n^cr/ blc |t< gei 
i^riebcn / fennert Icrnert / unb fub quo imp^ratore fu 

jclcbet ba&Ctt. Faute dc la cotiiioiffatice d^s lctes litfi 

ilc[)crt bic ^^Oftiacnbafften <£rf( ^t^nficn iit unfetler tufi^ 

prudetift. Pduei fciutiC i quis pAt;tt75 1 

KtiWv^ fiiefat. ^tim priitcl^ Utlt Git(STij« &yutVUil 

Miimtta tbit uni/ Aigi» ttet&nk nt^i^mM, 
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perrtMdium profuti^iun (25 ) eontes coel^iU 

^ vor€i 

. / fccn Scutcti cinm GoCit au macDcn o^fuctxr. SBBcil nua itt 
. t)en Pandeden metier t)on Tripatio Cassio, noct) aiibccii 

Jurisprudenciae mcdiac jCtis immecliate fijag |U finDen/fO 

ifl t£ 9cfc))et)f n , Dap i^iuDon biefcn i^uciilen ni4)t^ me^ 
liabiii, oii^ fd^fi t^uicnige , auil t9cUt)cn TRinoNu- . 
yiTs , tmn tem Onmjnritjs melbcr / baf cr btc be(le iSiUfiM 
ll^c ju fctner 3ett ge^bt/ bic PaodcAen fl^ntco / ex« 

cq>tis fragmcntis Pacli , , UiPiAwr, Caji 8cc. 35Bera6ee 

t)on bcn alten ^uritlcn ctmaS nac()]u(cf^u 6cgcbret , bcni 

f 6nncn Joh. Bertxandi , Praflldis ju Thouloufe . Bernh. 
RuTiLii unb GuiL. Grotii Viia iLtmim veurum Qntt 

JDienpe tf)un / n)clc!)e Orei) D. Fkancke w ^attc conjunaim 
V cdifet S^rncr ftnb CHRisropHORt Adami Rupirti oIh^ . 

irefflicl). €r imtf aui StMff Nirttfl mt^Pro£ Hiftor. & 

Anciquitatum Dafclbfl , Der abcr bnlt) jlarb/ etn >D7a)itt 
Don ungcmcincr5a5i|Tcnf(t)afft, bcn au^) fo m bic 6ei'ul)m;= 
lcflcn 3talidner«ftimirtcn. 3nglcicl)cn Cieokg. Schubart, 

Prof. Jen. de }atis Jurispr. Rom. ^UCt) t)ic toenij;: 

flcti ju (ct)decn n)iffcn. Ebbrlinus i)at auct) ^^-ft nnD 

^ fim4m }ims ge^iebcn > fed multa hfibet inepta. Foiu ' 

mmjs tmc tai aBiacn gebafit y .iMn abcr baj ascrmi^ 
gen gcfc^tf. ByMmoioiK i^iinf^ 

r^eiffc J«w ()at fc()6ne ObfervationcttSriiacas. 3n t)Cn 50. 
Deciliomhus compofuic diffenfiones vctcrum JCtorum 
Merillius & magnus Strauchius , Schilteri & Hwltii 
praeceptor ^dolendum^ quod non abfolvcrit opus/ ^ 
(if) 3Dic S^lagC Uber WC confafionem Jurispmdcntiae tfltli^t 

iicoi Cicgito lametitirtc fc()on/ nmifi4)tt cin rcc^t SyAema 
Jfurit» t)crfprac() aii0 fcU)0 timl }u 0ia4)en/ unb mcomc/ 
mdrc (cicbt^ aOeiii oOei au conneaiitn t(i einc 5eim(t 

Qu-3SJar Gcbro moW capaWe barjU? Rcfp.ANT.ScHwL* 
TiNG l)at CtnC eiflCnC Differtation Qefd}ric6en Jurisfm^ ^ ^ 
, deniia Ciceronis , feic mah bci) fcinCU Diflertationibus fin^ 

1M , t)annnen er Ciceronem al^ ^cn foHdeflen unb jcfc()idEs 

leflcn^urillcu auffui)rct^ cui tamen Bykkershoek m fitl^ , 
<gatatil)#^ri. qu2 extatafmd 7r«/7. JeOr^^imeJmisi con^ 
tndixit. !DiC Cottfiifiofl cntfiunb ex iiiimriifis nilutninL* 

ttut j fie foOcn ^Moooo/ V»rfot INfiriffen ^aben , iHiiiaiil , ^ 

|)at (usTmtAJH^ I soodO. Verfus* (|cmflC()Cf* Quid verfut 
^ fignificet, vid. Om^end. Pendc^i.^ Verfut jjj eiu Slfrfa^» 
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De Confirmation e Imstitutiomual zi 
jam adiinplevimus. 

^ONTius , JCtus Gallus , Prof. {U Orlcans , l)tvm(t) 3U 

^ourges , oatDo itUmt Die groden JCti qcmefeii , #« 
i^iouibus Succtfivis ^ etOMtf bnDon , aber nicti Dcutlut)/ 

l^ie t(() gemtefen. Conf. inca DifTert» im Gumfijmiimus OOn 

)cn Pb-itiKf i^smJeagmm. (£r tHU L c. gcjeigct/ oie btc 
^igefta per vcffus gctntdt ttntcn muflen, nnb miciKCl 
^erfos anf jci)e Columne ju bringen. 3lu« Diefen immen- 

i$ ▼oluminibus Hiujlc ciu Nucleus, ein thefaurus juris- 
prudenti^ veteris ab Hadriano & Antonino Pio ( Denrt 
»0n ben dUern JCtis baben njir rola nomina) enabrc^e flC^ 

na(S)tt mtbtn. £)a[}er famen t)ie infticutiones unb Pan* 

ieaeo. In Codice QKiren ebCHfOlU ftll innumerae Prin- 

ripum ConftittttioQet, btitoMc mannidj^t aOctoattct)cn> 

iciuhx kk defiietadinem ▼enerant » udlia vcro ioitim a 
sjpida legum juventuce a^difcenda erant. (5)?an mup 

i1) ofter md) m 2Bort l/^n^a ni^t t)erfu{)rcn laffen. 

Vlulta addifcimus, qu^ non perfe reahm utilitatem o- 
liendunt, fcd tamen auxilianter, i. e. tOCgcn anbcrcr Di^ 
rciplinen / ut eo melius progrediamur » tDCnn mt Die 
99ri>bt ^ JCunflc (emen. ) Hinc Justiniaiivs Codicem fieri 
curavit / unb JtDac Itej Cl* ij»CCn mattmt / pnore fttbLuo ' 
pofteriorem ftabilivit » repecitae prxleAioius appellatura. 
rwBONiAWs ^t in Codice oiele Conftijutiones nicf)( gan^ 
inferiret, finDDielC Fragmenta barinncn / quae fine Co^ 
^jce Theodofiano intelligi ncqueunt , ba^cr ttian bicfcn 
)0(S)\l nOft)ig ^ai cum Commcntario immortali Jacu^i 
jOTHofREDi. &t^tif[ttrepett^4prai€3ifJihyhtnn]vSTi}nA* 

<us bat ibn flclcftn. €c bciicbet dia ix. Si^cm / bic cc^ 
\tn 7-1an nnm trau4)cn/ bicanbccn s finb jufisPuUid. 
Nissajmm aucD nuc ad 7. priores gefd)rie6en. / unb 
jnn cmmemsrms iji fe[)r gut/ miirbe abec beffei feDn/menn * 
joTHOFREDi Cedex Uegdejisnus bccau^ flemefcn i^drc. 
Ot^efia unD Pande^a jtnb cinerlei). t>it Ada murben oi- 
:efta generiner ^ fo ()ie^ man bie Ada Apoftoiica ^^^f, 
id. Fr Bkoius ein granij^)ftf(Oer tccfflitbcc Httmani^/ 

'rof. |u Bourges. (^t (^OI eincnfj^bncn Cmmmk»mm «I 
'i^imrimu 9<f(tKtC(m. 9ttW ^ btt Acostam Men 
afeni Baonjs meridcctcl cftcic. €?c (>at in feinem Com- 

Dentario adh. 1 gett)jefen cx variis locis, ba^ varia mc- 
noratu digna |lnb Digefta gcncnnet tDOCbcn PaHde3£ 
i probabiiias genere mafculino t)OI| bcn 3iltCn 0CteaU(t)Cl 

? 1 ' WCr, 
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(!)OlD<n- vid. Menagius $n AmmnHaiilms jurts Gvi/iS' 
mt m %IU\] UllD gUtCU Gr^cus, verfatus in Hiftori^ 

PhiiGiophica. <gci» Sqct) i|l iii ^^ran(frci(() / ^)i)aana 
unb 35cutf(!)lanD 9(Drucf{t. 2lu« P&igcnt aOcn ci't)€a<f niiii/ 
ta^ baS Jus RomanuiT) fcl)c conftjs flcmcfcn, unD bcilauDcii 

€% r^liquiis LL. Regiarumi l) ex l-egibus ex Grargia, 
^thenis, CQrinrhq &c. peiitis, vixGrqtivs $n F/ir* Spar/^ 
ilocuit. O oriebnntur pifputationes fqri, Refpon- . 

Prudentum, expUcationcs , extenflones, rcftriftione^ 
^iverf^ diverforqm- 4) Praccor^^ ex «quit^te jus etian^ 
immutarunt. Hinc ob varietafem juris Haprianu^ 
per Salvium Juhanum jperpetuurn cdiftup:^ fieri jufli?, 
In hoc cqmment^ti lunt JQti, quorum h?<5^^nus fra^ 
gment^ in PaudeAis , & quorum Vjtas Rutilius , Bkr-* 
YRAKpVSj ^ypERTus, Pancirqllus, Hknelius fpripfefunr, 
7) Tandem Imperator^s ConlVitutiones fuas publicirunt, 

gSoii Hadri^no au Hbtn Hc ftc!) ni(t)t fo fcl)f Dcrbp:i;cnr 
fpiiDcrn offcntlict) fchcn laiTcn / Da^ cinc 3)?onarc()ic Da (ci) ? 
pal>cr bapcn fic Di^ L?ges CQnftitupones qcncnnct/ uiiD D(| 

fiuD ConAitmiones contra Conftitutiones (lUtlauDcn. 8) 
5)arum |)at Itian f({)On t^mpore filiorum CoNSTANTiNi M, 

0n(icfangcn , cpdjccs ju macDcn/ Da^fiuD Dcr Codcx Her- 

^T^Qgeniaqu^ quD Gregorinnus. (Bqu jcucm ifl Hermoge, 

KEs Autor, Don Dicfcin mei^ nmn ni(f)t/ n)cf Autor fcij. 
9) Theodpsivs H.bat Daran gcoacftt/ Dic bc|lcn Conftir 

lutiones fUi temporis, DiC np^ galtCU / JU CQlligirCU/ Da| 
()at man 6Vi#^e;vi Ibeodofianum gcUCUnCt/ Dcr per iQtuni 
Imperiui^ Qrieiitale ^ Qccidciftale ctiam i(jt 9Cbr(llI(t)lid) 

fi<i))cfc ri. \ o) JijsTiNiANQ (luuD Dicfcr Codex n\i){ mct)r an i 
^inn Dic 3citcn iiurcn anDcrs, Diclc ConfUtufiones roarcu 

inc6t nWbri?^ ^f^- ETg<> Justinjai^us Codices novQs duos 
feci^. * ©cr Cr((i taugfC nWil feftinanscanisccecQs parit 

^atuiQs^^arum \yxi man ii):i revidirct/ imD ifJ Dabcr cnt^ 

PanDctl Cqdcj^ repetitx praeledionis. 5Bcil abcr DOC() 
ili(t)( aflC Cor^ftituiioncs ir^ Codice Juftinianeo (lcfjCU / 

«uD bi^mcilcn fol(t)c fc()r DcrflummcU linD I fp tbnncn m 

tfauCt)Cn Jac. Gqti^pfrei)! CoJicem lltidofi^num^ VO%\^it 

^ye Contlitutiones bi^ auf Theodo^ivm m. b^grcijfct- M) 

Scrncr f)at Just^nianus A^^t<r/^^ cdirct/ h. e. CQnllitutio- 

^iea^qv^, tjic mau in 9- FafcicMios qetbcHct/ pDcr coiiii^ 

liones , l^je Dje GlQflfetorcs rcDCU* De NqvcUis nihil ii^ 
Infti^utionihm^ dicit , quia demun^ pQftea illx con^parq-i 
tjrwf- I i) Tanden^ P^nikclas colligi juflit cx immet^- 

JU. Tj^iiQi^iAiiys |)(( (c^pnf^^ '^iWpt()c? gcljabt 5 

I 

V i 
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t€fnfw€% mtSmbus t fine tailitate co9»p0* 

^fittmis Inftitutionum. (%^J 

. 3. Cumcjue hoc, Dco propitio , pcraduni . 

eft ^ 



xt tiat aud) Sciiuia-uiG in feinen f^rviif flejeigcf « Da^ matt 

nre(bti))ucr nmnmaii mif jvsTiNii^fdftinab/ oaMc 
KooHiAifftfM iNirju t^raiK^tt^: jumnust bertem-^ 

ore HADmAKi atfcM / iH txr dltcfU JCtiis in Corpore 
uris. Lji99b> Gpratius» Mutiu^ Sc^otA» TRBiATiuSf • ^ 

•roculus tDaren imac 6raDe geute , man fontc abcr fftoti ' 
amal)l5 ifere ©pracftc ni(t)t mebc tjcr^c^en. Hermogfnes 
\ Dec jungde 3uri|l in DigcRis , Der feat gclcbei tempore 
:oNSTAHTiNi M. t)OH Dcn altcn 3iiri|ieti nod) tDaS 
ibrv fqm foUe / fo mufle e j tn ^anto (icgcti / »0 hcc 
iRisTows outt) ift gcftmbcn 9ort)cn# intmi bieeara^ 
enett man(t)tl tHiQtn qcftlitcppet i)a6cn. i )) Poftremo Ar. 

^hu$fpf$is fieri juffic 9 Caji potiiEmum Jnfnutiomtw 
ifus* ' ** 

) gia(() bCn P^ndcften WOlte Justinianus autt) Infihuth" 

tes f(t)rcil«n laffen. ^ier iH lu wiffen / l)oJ f(I)on Pom- 
>Ejus M. gemcQnet , bap t)as Jus ju nHitl4ufftta nnt) cinct 
::cimpofidii bcni^t^igct .ndrc/ ipic isioom £fi. (^r^. . ^ 
Mi^ I. metiw. CicsRo iiat nnct) berglcklint Slrbcttitt 
i6cmc6men bcn WBm gcbabt / c^ i|l aber unteeMteftcn/ 
J11I.IUS ff»8A$$k. lUA.Cap.22, d}ci(t) l)cr3citl)abcnMAR- ' 

'lANUs, Celsus, Catus Inftnutiffnas geft^riebcn* Cajus 
ebte temporc Hadriani & Marci Antonini , tok Me- 
lAGius iu fetncn Am<tnttaubus [uris Qv, Caf.^-^. QCiCiflCt 

mb gefaflct / mt ec gciucfen , bamit ec tmS^ mit JCtis, Dic * 
: Aji 9)amcn «c^t # confondirct mcr&e> tmD i^dcen DiCr 
iMk()c mevnen 0 flNil Jqstiiiiakiis if^n cajom mfimm nm 
ic , baf cr mut) lu JusTnaANi ^citen sdebct t)abe , gan^ ir^ 
:e ; benn ec l)at it)n be^en fium gcnannt/ quia cx Caji 

nflitutionibus fuas maximc dcpromfit. SJicfcr Cajus 

)at fttibn ?atcin flcf(()ricben / l)af)cr it)ii Ciuarius noct) ad 
lurcam setarcm referirct. SBcun auct) gut fatcin iu bcn - ' 
inftitutionibus Dorfommt, fo i(t fol(t)ci au« DcmMARTiANo 
inD c^Ajo gcnommen' caji inftitutioiies iMrcn bet) t)cit 
ScfbmitC^fSM^ Mantt ^ t)a()cr no<) 93mt)erlKU 
)on 9tfat(bm mocben , bo(() aber # mie cj f$ctnct, ab 

I^HiANO interprcte Gotbico intcrpoUrct* Amtc|ii» Scrol* 

* . . ' B 4 TIN- ' - 
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eft, (27) Triboniano Viro magnitico, Magiftro (:^8i 
^ £rXcjua.4lore lacri paiatii nuitri (z^) 

tWGWs ^al folC()e 2. ^ni)(V cum fuis , Hieronymi A&o^ 

& Jacobi Oisiui Nom in fetnct «bMol^icn . 

(>ru4en09a Anu-vufiM^n^ btttcfen la|T<n / inftcM fon^r^ 
ict) AioANbw Nwen fel)r rac waccn. iBcil nun catus 
MARTI.WJS unDCEuus inftimiiones allc in 4 'Bntt^ec 
8ctl)dlet 5 fo i)] fcin 355nnbcr , Da^ Justinianus folrtjc imi- 
firet/ imD micb cljtn bic Raifon ^on 4 glementcn , au$ 

l)Cncn SiOprtcn in \. 4. ut fiat totlus legitim^ fcici>4^ 
prima ei^eac4 , m<|l(l(Ot ilU; Ull9ei)U()C anwDWtltet* 

(a?) Stn l)cn Digeftis arbcitcten nocti oicl mebr 5 after ^xtt 
()icr bcnanntc 3)J(Jnncr Im man ex tu. de vetcri ju- 

re enucleando fcnncn lccnen. Homine^ ram pauci non • 
fufficiebant voluminibus in:iinenli6 , ]u ioliiUuUoni-. » 

bus a&cr miicDcu^niif Dicfe bre» «ebraudMt. 

^tla^^tr '{A ^ t)i(|, a($ nvigifter (wiioUcom publica- 
som « (vkL Ammiahus Marcblunus tempore Juliani vi-t 
ir^ns ,. vaz^ l^^c^te ici^fK hiftoriam,, oft er jtoae 
|cin diOincC bar ) Cv^rator fcholarum » Academiarum , 

, Oie cs noit) hodie ju 9cft|)el)cn pilcgct bci; aDen Nationen. 

• ©0 \y>^t RrcHELiEu Curatdr omnium Academiarum Gal- 

lia;: , IVteaor , Patroiuis. %\ ©cutft/lanD l)at mart faft 

|eo oSm, ^caDcnucui)erflici(|)ea (£in |0l(t)cc Curator trium 

in Imperio RomaDip Aca4«Kxm4ftim. QMU; Tmomm^ i 

^t)er liunl^en bie i.mlMKitimtt Tia^v 

rfioLdjirWar PKofcffor Jam ju 6on(l<lirljttopd, DoaoTirask 

in Berytuis. / gorijlaniinopcl unb Berytus mm. 

)ie {. UniverfitdtCrt, Temporc Ciceronisi mi^C mau DOrt, 

>erglcict)en Univerritdten nofb nicDt^i mer mi Urncn moU 

te/ bCgdb t^Cb in difciplinam magni ciyusdani JCti , iit 
bodleque interdom iit« vid*. QQV^m&ii Diff. 4r.fikts 
^beral. OnJ^^smmfff. Rom. it> Straucw Diff; 

cui.tic^ Asryftc^ SlOc iuttetc dNc^^tettiit Jacok. Hm 
, «4^f QH.lWtsec flRenfct) m ^atRluc4/ m (ec CMyrv 
f^mm rmtmum in einec eiflcnen D^JJermim JU fiMik 

guiaria aufammcrt gctcaflcn* 

(2^9). Tribonianus mx iipmo Grsecus ^ ^tcUe ftC^ aU Justi- 
NiAsi ipoft auf / Un& mor Kxqua/kr, i. c. qui fueiac QjpH 
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tr / ^innf^nier / Receveut ^ oci quidem In libefi 
^publtca > fon&eAlv ut dociii ad Leg. M^ifidiif^ mt 
iV t^iHtiQti ZdQti ttm Mai§re Aet Re^i$es, libeUo-- 
im fupplicuni Magiftrum, Cancellsriam » ncntun 3 tVCit 

cict)m Chargc fajl bic Dornc^milc bci) l)(n@ricd)if(feen 5Efli)5 
rn nxic. vid. Ammianxjs M.ixcELLiNus. 2BpranS nian fic<» 
t/ baf unfit Trironianus fcin flcringcr SJJann / fonDcrn 
mt !)on ccii oornc^iriiten 0taa(ji^35cl)!cmen genufdi. Q: 

»ar 6C0 JusTiNiANo tn grpjicm Slnfebcn Laudatur tamen 
bhis»' culpator ab illis. Pkocopius tcfctKdNl It^n/ tU 
Itcn hozmtiein a^anffimttm» qtit leges pro peconia ftixit ^ 
sfinnit »• JofHnlano adfdafos immonalitatem promitcenst 

>icfe Legende ifl t)0m Hesychio unb a Viris illu(tribus, 

- g. SuiDA in L(x$co , foHflcpjlanftet »or&cn. ^?ine Le- 

endc l)c.|fc i({) 3)enn Justinianus unD Tribonianus 

niitlcn auc tcpDc fcl)r cinfdliig gciDcfcn fci)n. jcncr/ Dafi 
r fict) aU cin mcDc ais lu Dicl aclcbricc .^crT/ unD no0 

HiriU all (in t)al!)cr Theologus » qui fingularem pietacem 
profiiebatur, Biblia legebac » controverms etiam Theo^ 

iQgtcts ftre-immifrebat , fol(^ albcrnc 3)?d[)rlcen ^drcc fol^ 
ien 6mften lajfcn. 2)ic 35ibc( crinncri ixni m\)[ unfcrcc 

S(Cljbiiit)fei( , quod vcro Tribonianus Justintano talia 
Dggarrire aufus flierit , uub qcglaubcf / ^af cr 'x\)m bc^ 
rCDcn Q)0flC, vix credo. Origo fabulac hcec crit. Tw- 

^oNiANus , al« M ^a\)iiti Mignon, ftae iftm tmmcc ocgctt 
cincc ^biOjK / Viaoricn / 9)c9tcnirto / ®cfc^ it. oicl noit 

immortaliiate aominis MrgffdOma^^i INII ^n bcim 

iinigc llbclgcff qntc crfcftnappct / unt) Dcm TRjpoNfANo Dcr* 
tei)rt aujgelcger. ©q^ er abcr av^rus qewcfcn / mag wof)! 
ici)n ; n)ien)ot)l man raifonnirct »on 3Riniftern an ^ofc ge- 
iKcintglicl) ibeL 9Kan ncnnct au^ gar Tribonianum ho- 

minem gentilem , atheum , m\\ ti Hesychius unl) Suidas 
fagen 5 OfiCtn g^mUk bcDeUtCt homiaem Graecum , \^i ^ 
f RANciscus Broevs od JfifiHinm^s gClfillCt^ 9Mb in ^ 

3rictt)if(t)c @pnit(» 1)01 nian Meftt 

m mif^l mt ti fafll mit allcn ©pracfjen mif bcr 3ei( 
8c^t/ fonbcrli* beo un8 2)cu(fif)cn, Da m ni(t)t rcDcn 
(onncn p{)ne gatctn unD grdnft6rtf*. @o ma(t)tcn c« cben 
au(() Die 6riect)cn , baber fiuD wclc »dbw gatcimft^e SBor^ 
tc bc9 i^ncn , Dtc jic gebraucbcn / aW mcnn ftc ffiricc5if{() 

||tm A(hieo4»iU;t)C^ (HMadKt 9u4«voU«, ^ui4i 
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erathomo traftc Sc tsmtn MiiiiftrifBtntts. Franoscv^ 

' HoTUMANNus ijl 1^«! (onDcriid) frinb; feirt An$'$*Tr$ifmiem 
ift gcan^ofifct) gcfcDruben/ tnb tateinifcfte vcrtice^ 
Thomasius |)at iljn n)ie6er 6riicfert laffen. @onll i|l ec 
«u(b iu ^atiiburg a part gebrucft , unD beo fcinen Operi^ 
bu$mebCiufint)en/ l)ai)cc w(e no(t) imetffeln / obHoro* 

wvxm miCt) Autor bODOQ f(9. Bnm ()dt i()ii oiM^ ati^c^ 
0en lafieit. Hotomanhvs i|l JU vehemem, mOlliilllp IM| 

Urtt)eii moderiren. maraws in feinen Proiegmmfnif. 
iino GuiKETus lu hfliniano Magno ()aben atti beffen Dort 
it)ni 8^urtt)ttlet , U)el())cr le^tere in Dt^ Hubsrti Gipuanh 
)uft$nian0 ju finbcn, Diefcr Giphanius tm cin 9clel)rtcc 
3urift unt) HumaniH , anfdnglict) Profeflbr iu Qlltorjfr 
ivu(&caber ^ernact) €at[)o(if(()/ unbiu 2|naol(laDt Profef. 

ibr tiuD 5Cai)ferli(i|C( SRait). HoTOMAMMvi excuOrcl i{M 

ciuf Die le((te fclbcc , DaP cl tn bcr tor^cn Bctt ni(t)t beffce 
iperDen tbnnen. Slflcin i(t) bcncfe ooti Thibonianq Diefel : 
£)af man oon fcinen 5Bcrcfcn/ Dic unter fcinet i>irc<ftion 
DerfeitiaetioorDeni faacnfoiinc/ jtc fcon oonfommcn / i(l 
tii^i ma^r. SBir miijfen feinen ^nqel anS ibm ma^txn # 
ober tt)n auc() tiicDt gar ju fet)r ^crunter morDcn/ fon^cm 

e' icDcn fcQn mit Dcm , mo^ m ^bcti- Ct mm; to^ m 
i^ec 3l)atmiCtll habilc homme. oir iDOtll IMl- 
tt gcm^t ? S)al tKH nugc }uac»iim GuQjsi^ 

Miwuw iu mncn P^s$hlh. Tjubohiaw? , oDer Triwv 
^ianus, ut Teceres fcripfcre, baitC Cinc f(t)biU 95ibliotbeC/ 

uttD toor ju fcincr ^eit ge(ct)rt ficnug / m befastcr Mai^- 

•lus , Prof. Jtt Thouloufe , in fcincn Pr$iexifmen$s ad jf, 

(thgemcrcf et. P^ocQptys i« 14, .ils Belh Perf. fagct " 

/ ulmm lutUrm hm kmM hpenmm. Dott) ^ltcn fte jt(() 
ibtOig bclferc ^cit Darju nct)men foSen. £)ie sriflc Faute . 
ifi , Da^ fie Dic a(ten Hbros jCtorum aboiirct / unD cl mdi. 
rc gut/ n)enn mir Die a(ten 2(uriflen no(t bdtten, mi^ Dc$ 
nen Die Pandedcn cxccrpiret morDen- 61 ift abcr Dot) 
rim(t) Dcm Trironiano nict)t cbcu <S(t)u(D }u gebcni a(S oi 
r ir fotdbc init 3(ci(^ loic Georg Kuj^ mtt.lKn ouMtCur^ 

;f «il^JBii^ SttoaHf iupprimieH^I^^ StrvVb ^ 
imfcifm^Um^ 49* inDcm jvs^mmis fe(bft 6(t)un) 

. toa» Jm^ mi\ ^ f9^>( ^nm vwNtu* ei tfi 
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:u(() nicbt ju jmtiffeln / bai; Dit Saraeenm unb Vxt^vx 
>a< mcifle 190^1 t^erberba baben/Donbenen /e^ ni())ii 
icrau< ju^riiigen t(i, mnn tle gleict) noct) etma^ ()duen» 
02ait fntet Don Cosxo, i>«(08 in StorenB , Ooi <r fjq; 
»t(( 1000, Ditcaten , fp er gitotdi # m MSCtttm non Li« 
rio « fo man te^ i^nen ju feyn Dorgcgftoii tricbt teloiniiicti 
bntient 61 n)<ir au*/ mie Wannt i(l / fe&r foftbar, 9}u* 
ber ju t)aben/ unb folttK auf ^ersamtn (mel^ej feineit 
RamtU wn Oer ©taDi Pergamo , njo e* crfunDen morben/ 
^efommen) abfcftreiften ju (affen. Sed Qq, cur ^ Caji^ 

Vl^RTiANi InflitutioiiiiHii recefriim fic ? Novum jua 
^pficcM xam» InftituticMiCi ^ 190 (iiigitcit t)a$ Jus Junu 
ailUMuiil lti((K recipictt flKW/ l»«W ttU( Caji 
wfMli^ in nA. JvsTDriAHV^ «f^lC/ Mt WC IIW(len fO 

)iele 3<ii anfmenDen / bip lle bie itnmenfot vcicnm} JCto^ 
rum libros i)ur0ldfen / bal)ernjoUe er it)neneine c^ieche- 
fm jurts.a.bcrgUicbca ^^vi^^v^ beo unj iiefcbritfim/ 

Theophhus bat iu (EonHantinopel bie jura tlociref. 
hm 9b tnan {i^n e^bem feinc t^roleaimi fld)abt , foii^ 

Nm biC Jora in d«mihii& jCionim unD uiu gelemct l 

fo iwnw Docb tuubb^rp witcr tei Con^mtttioMf iimiitbeti 

K!a9fern DccQleicben ®ct)alen ju eonflantinopei unD lu 

rytus ia @9rien / nbi docehantur jura. ggon Oie^; 

lemTHEOPHiLp nun meonen (inige/ baf erc^n DemTHEo- 
>HHo p^raphrafta. t)er oitfen giamcu befommen / meil ec 
{tne ®riec()ifct)e i^ataphr^fin ober Sriauteruno oon t)em tex^ 
ru inftitadopum gema4)t # l)eraleicben mir m% tton bcm 
[uvo Pacio unD b(m ^ecmFucHs ^ben/ gani^ umcrf^ 
Den fe9 / itnb twcfec crftim 9(cn Secnlo gclcbet ()abe , 
ntctt aaein Cujaovs, fonDctti ^Hmfm^ t)afuc ge^aU 
len , ba lie bocf) t)iefeJ juaeben unb obfcnriret ^ bap bec 
rHALLEi^us in feincn ©cbrifften oiele Paff^en aui befagta 
p^4^i&r^THiopHiLi aenommen Mnb aiiegiret j)a5e. SHJenn 
tbcr nun t)icfej wa^r i(1 / fo f an ber Theophilus Parafhr^^. 
U tMlt fp^lcc 9 TiaixBLiEuji, ae(<bet ^bcn. Tvm^^ 
im». oicc ()at }tt JqsTq^Sfiten gelcixti uno (tc Pan4cdcf| 

pompoiilCCIl Mmn/ 9ic «Ul hffi^imk» JN^iNzaifit 
Qmnm JfeiftuHica ftc. m ecfe^n* E<rgQ ^ot Tmtppifii.^ 
pm^fhri^ii tbmfaU um feiefelbe 3tt( 0elel)<t/ unb noct) opp 
KlllTi^<,yi^.|lit9];(^^ 9(1» tV^^t^lt^^ 



/ . . • ■ . '- 
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& Dorocheo (ji), viris illuftribus &: anteceiioribus 
(52), (quorum omnium folertiam & legum iaen- 
dam & circa aoikras juffioncs hdcm , jam ex multis 
rerum^argumentis accepimas) convocatis > mandavi- 
mus fpecialiLCi, iit; ipfi noftra autoritate , noftriscjue 
&aiu)mbus Iiiftitutiones(5 5) componerent; ut Uceac 
vobis prima lcgum cunabuU .non ab ahtiquis fabu^ 
Us (j+j difccre, fcd ab Imperiali fplendore appetere : 

Sc 



' IttiCt» / Daf feiefec Theophhos Parapbrafij Uttl) DtC THEOPm- 

'itis.bejfcn in ftiefcni §. gcbact)! wicb, cim Wori fm^ 
SBon femer i*^aphnt6 14 cine cwene oiffertaum m 

GunMsngtami P. % Oi/. 2. %maiHf ibiqoe dooiti» euQ;. 
' dcm hunc eflc Theophtlum i^ars^aftem , cnjus hic' m 
menno, quia Thallilaus, tcmpore JwsTWMHi vhrens » ad 
' Theophili Paraphafin provocat. THEOPHai Parafhrafis 

Ifi f(t)l<:4)r (SCiCc^ifd)/ wmn man cine Verfion l)ot , tfl cf 

Cbcn fO gUt ^ & quia muka in hac Paraphrafi exphcantar, 

f0 1« ftc ilxrcn aSttitcn. SSir (yabcn oceo F^>»t?^ oon bci: 

Paraphrafe ZmaiiMi , bCT ^ CAROto V. in (iroifeot aitt^ 

(el)cii ©ac/ CvRTn,cim«gfanWf(t)tnjCti,nii&FABj«>Tt^ 

• qui optimc rem tetigit. • , V, • 
(3 1 ) DoROTHEus xm Anteccffor JU Berytus in @t)mn / 

afln)o bie becut)mce l)ot)e 0*ule oon 3uriften mti pie 
inan in Kbaeren (Sacften iu confuhrcn pfl^gte. Siefctt 
DoROTHEUM beruffie Justinianus na^) gonftantmopel / baf 
«: milfr tocn onocm ftic inftitutioncs ciaboricen mufte. 

MARTiAFin ,Cn30s« JutuH09»TiTnis, Gajvs. t^elCQCCttllt 
Cajo CAssio Lowmo ni(|( JU «Cimnjcri/ vid. MmiflTO 

ylfnctnn. ]ur Ov. Cap. mh.^XtiO |)aj?OlOWljC»effn.-COltf. 

• Edm. Meriliuis de manualibusjuris. 

(jZ) 3)ie Profeffores JuHs nenuie man fty^© atiiiquo Ante-^ 
4ajfcres ab aatcccjcndo, prsKCUudo ; Pr«it Uo<aor, difci* 
pulus fequitur. " w- m • 



„ , Wc 

Darfiber 0l)ue ?feor{) / Srrci hanc wscm ka flaxe» ^ 
(14) JusTiNiANus fagtt/ l)ieil«*i?»^ yiW^r, i.e. res, qu« ah 

ufu rccefferunt , mm Bi(()rS nu^e. ©a^ jie^t man font 

«U$ ^Cm SitUl * ^Ji^ l^fMdMum inCo^cc 
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ani aiires, quam dnimi veftri, niliil inutile, ni- 
i^ue perperam poiicum , ied quod iii ipiis reruin 
net aLrgumentis > accipiant. £t qtiod priore tem- 
vix poft quadriennium prioribus contingebac , 
tunc confticuciones Imperacorias kgerenc v. hoc 
a primordio ingrediammi > dignt xmxto hoQore> 
:aque reperci felicicace, uc & inicium vobis.&: finis 
mi eniditioni» a voc!^ principali fxfjcxdat^ 

'heodoiiano, btn Jacobus GotHomDi» cum Comiiieft*** 
iuoi|itHis dimis edirct Tjibodosius fOflCt/ Ct 
ie QVX altCtl jCtos in vetofti r^Ui^a rlvtiitei tli^t ^0« 
Tempore CiGiKomt H^accn DU(C ceremonise foren. 

ritus lcgales, formulae fol^nes &C. licjfC ft(() 

m4)( nie()c appiicivcn ; ^aa foae ntemant) a( j bie 

'ommentatores ad Edidum Perpetuum» tanquam jus 

?ceiuim« (i)nt)etll4> t)en Cajum unD Marc^llum allegitett» 
>a Htm JvsTunANus awi bitfeCilCQDen InHitudombus ^tc 

simflcti Derfcrtioct/ fo ftebct tnan lettbt, Daf cc ctcti iNe 

Qtention ^i^m Utlb auf t^icfc Difpofitiofiem Hieo* 

lofii ^flefel)en t)abe. ?D?an fan biefeS ni(t)i eeffcr m^ii)in, 

Ab au5 Dem citato rextu in Codice Theodofiano. Theo- 
lORU^ Marciuus , JCtus Parilienfi.s , Dr|fcn Nota ad In-» 
'smhnes ftcpm Acosta ftflDcn imD/ ^at pro antsquis 

'iiatiiis gelefcn : 4»#i?«>j tahuiss , ](nb &ei;(lcl$et tMruntet: 

V^L^esXlL Tabb. mci^jfC au({) jutf vetuftom » obfok* 
iun., tabulis Qbumbjratom ^refetiren- $UfO HCIintC aiKt) 

ec 9(pojld Pmjlus Tit j. baidte3uDif(te !Sefen/^i(»/tf/ 

hjoidas. irici. Grotii;^ 6lwfMi^«#. 44f £/»i/?. ad Tuum, 

)iefec J7ei)nu«9 ifl auc() Cokn. van Bwkershoek pm- 

jrw//7?f a./; d€ Ong, ]ur, $. 38 iuflerj^ott. atl^ 
in Die Dorige Expiicacion iji tDeit probabier, unb Der 

aiogise juris magis conformis ; t$ fan a(fO DiC ledio Vul<* « 

ata jle^en b(ei6etti SDenn toit EnM. MERiLtius ad lufii§. 
b&rvicet , fp actMHcn (Ktr //i»/^ Die aUcn SeittitMicii 
i^tKele SoriRuin f mv&t Dai 9l6mif(()c 9tc$t ongefjtnei 
emefen/ unD merben ^ier opponirt juri noviori,a raiibus 

icis maxime repurgato. JvmNiANus fav]e( : Sejus ve- 
jm genuinum tr^didilTe , quod in praxi obtmeret $ ne* 
lcAis fubtiUtatibus.inutilibus veteribusi an 'vcfo ita fe- "* 
ttii^auaBftio eft» ^uae fifcjpe oe^aeuri tvitn^Obi wan Daf^ 



Divifio lnJlitutiMum% 

$«4« Igitut poft UbrOs quin(|uaginta Digef^orum 
leu Paiideaarumj in quibns omrie )us atitiquum go1-« 
iedum eftt quod per eundem vU um exccifuril Tii- 
iMmiaiitimf npi Aonca^teros viroi» illuitees & facun^ 
diflimos coftfecimus : in quatUoi^ libiros easdem In» 
ftitutiones partiri juiliaius , Ut fmc totius l^itima* 
iaeprimacfementa. (j/) • 

Qma 



fcl5i jus vctuftum , obfoletuitt ctiam Jn lAftitutis com» * 
t>rehenrumi 011(6 0)4)^ ad intelligendas leges f^tbtCM^ * 

(if) JMJ"^« P^^"'* ^ f^^*^ P4fapSir4fi Injtmiionum / 
MticiQCt / uti quatuoc eflenc elementa naturae » ilc 8£ 
IStoor joiris de^tts fed abfufde. fenit IMr (t fli^ 
ic()icEw3uri(l. Elctiietita ftcifTHt ftndartctita , frimii fta* 
tnina. Ad Jurispradenriam entm diikeodam priodjiii 
prinda percipere debemus , fon(l t»irb nX^M fofldeg \)(XV 

^ on«; ta^er f)(» jttl) Bobckfxmann iiJcc bic ^oBdnbifct)crt 

JCtos moquim / COp fiC «bcr bcn Text btr DigeUorum 
lcfett/ barin fcinc Connexion Ob JuAmianus torlui 

J^um fdctiti* deitienta actroffcni i|l (inc dnbcrc ^ragCi 
AMtoKtvs MUtTHiil » i;ro£ am Gymnalio ju etcinfurt/ ()at 

tmfcfiltcbcQuereien M( siMi.€ind(0tun9A9ittMa|fung 
Dcc nwbiacn ?D?atccicn in Dtn InftltutddboibiM i mm xam 
tnan bocb artem juris Romani icmcrt mill , ti)ut nian bef^ 
|cc/ mcnn man ubcc bcn Text bcc tnftitutidnum borer» 

«Bon Wc< nur (i5er cin Syftema inftitutionum v. g. ubcc 
EYERtAi, fo wirD man iroar im 6tanbe fton, iti foro iicb 
&amitbimtMttfct)(adcn/ adec iiic()(£ foiidci ^ SRan i|t 
ioi etttiiM/ ceOregutiftei! iu lcfcni j^.g. CujAeiuM, do* 

imim» DiTAidOfuM » HdTOMAiftnjMi < aSoiUommttl ftnD 

t)u it^i^ittttiooesnicbti aflicin man ^tstt olcl MMn« "SM 

SHtcn ^tcn biC Subfidia niCbt. «Jevot loftitudotiotfl 

gnofcb, fed ^tem JurisRomafti itide addifci fdo* 5SJiC 

^obcn bacinncn Drele Atitiquifaien / bic fon(l rt^Cjjenb^ fiU 

• bcii^ ^bec 'mxi a auct) ftii^^ peffidia, iDcrt i qicict) Jt/* 

* itnOAiw fcine Par^ie tii^t Qcbauth I unb fcin mcl altSeu^ 
lnU einflCttiidMt fiiitte. tXbtm hscc obfcrvatio FABkottd 

ftttautn2iuctjicn ((au:t)tn« . 

'* ■ 
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De CoWlltMATIOKR iNSTITUTIOKaM. ? I 

Quid in InfiitutiwilfUs c$Htineatur. 

$. In quibus brevitet eitpoiitum efk » & quod 

a obtinebat > & quod poftea deluetudine inum-» 
UQi 9 Lnpenali; remedio illuminatum elU 

quiAus USris comf^ta funt lnjtituti$nts at^ 

que eArtim recegnitio ^ confirmatiom 

» ^« Quas t% omntbus fuitiquotum InfijittttionU 

, & praccipue ex Coninientariis Caji (36) noftri, 
Inftitutionum,quam rerum quocidianarum(37)4 
que multis (I^ommentariis compofitas , cum tres 
prudente^ prxdidi nobis obtulerunc, & legimus^ 
ecognovimu^, & pteniflimum noilrarum conftitu« 
lum robur cis acconimodavimus* * 

■ I II I I II H I I H 1 1 I "1 _ , 

) livuamt MAKcmus, Cajvs tifi& PAtrtv^ Iftlllll ((lipii' 
tivata amoritatctnftkiitiofiet gefdbcMens 'i^tfTc aOC filU 

i man bet; fcimn inftitutkmibu* |ci^9 conferircn/ foits 

CClicI) l)at CC peS Caji Inflhuiknes Mx%lil iDiefeC Titu« 
^Ajusiji ytbaoren rcmporeTRAjANi, vixitpuer fubHADRi* 
No, vir fub Antomno Imperatorc, Unb fDUC CinCC bCC>C(lCII 
]|UCt(lcn. vid. MENA6IU6 i;^ ^mctniU Jnr. civ. .CeLla* 
lus ^at ibn t)a(KI^ 19 biC Latinitatem argetitcam gcfcQCt* 

iflc fciiic Paflagen iciscn cinc bcficcc Latiniiot/au aokcce 
|[uci|i(iitMitcr&cntmcr- CAiu>tvsANniAAsDiickERi^t»Pfo* 
eflbr in Utrcdt)t I t)at ton iljm unb feincc LaciDitdt in bent 

Tradt. LaMhau vtictum JQorum feinc §5(Utcn (lUfflC^ 

ei({)net. 

) SBiC tj^Scn t)on i|)m hjlituiiimes , refum quoii- 

^Mdrum itbros, 35ie!c ^UCi(ICn fct)rci6cn w qwtidianai 

wus, CD?an nenntc ftc t^cln^egen aurea , n)cit ftc Dic ^ 
)w in fiA ^icltcn / t»ic moo oac ^osc ticaiK^ct; moi tnati 

IWt t49li(t) broOfbCt , auro eedroqne digmitn eft. vi(t« 
IttOR A jCunm veiiHm & tAmtvu in Indki 

\egum. MfcKAGiu* I. c. fan ad hurtc f*6* mtdligelicium 
nilar Commentarii fci)n / DeC JfigCt / \>4 dUCft MejcnigCII 

ct)C abfurd t)ant)cin/ m\^i mcDtien/ vixifreTiTwM hunc 

^AJUk tethpore JustiNiANi , H?cil CC '\\)\\ npflrum {jeiffCt» 

tjttofiostv^ Ddintc i|n|i))OH I iMfl 11; »icl auf fi^ 



^ » Pr OO&MIUM flc CoyFIRMAT. IN$TITIJT> 

Adhortaiw^ ad fiudAum, jurU. 
4. 7. Siunma^iuque ope & alacri ftudio has lfeg< 
jioftras accipite': & vosmetipios iic eruditos ofteii- 
$iitc , ut foes vos pulccrrima «foveat , toto legidaia 
opcre perkcto , poile ctiaiii noftram Rcmpublicani 
ih paltibus ejus vobis credendis gubernari. (38) 
CP. XL Kalend. Decemb. D. JUSTTNIANO PP. 

^"^•"^^^ ' INSTI- 

nt 3)uct)(t dielte / l^«m libromm ; 2>(tm Cajus qhii; 

Jnejtir in gutem «nfcben; bal^ec bcau^ten 6fti<iipcraiorcs 
aS5ffiert f*cfirum. SBir t^abcn nuc noct? cin Fragmentafrt* 

DOnfcincn Inftitutionibus, allcin interpolatum. i)ai 4- 

SBuct)ct gef(t)cicbcn / Dabec unfcrc inftitutiones cben fo dicI 

habCn. ©U ©OtftCn tiabcn DiC Injlftuhones Caji epuomi. ^ 

tft imb interpoUrct/ mfatti)ci:l)cit Aniakits • iHioon l)attnaii 
s. $Bu(t)cc idMt ^ wtetf&UMnihus Aniahi. 2>icfi ^5etl 
el)c Dcm Nieot. AtB9CAi«Dtt[i unD Jac. OiskLins t ctn gutcr 

grcimb Dom SAiMAsid , cum Motis » itnD itiftar «iRmitim 

AnT. ScHuLTiNG #« («rw/r»^^. /^;rt^*J«/m>/i'i^<*, mitALi* 
XAKDRi unD fcincn Noten edifct. ALEXANnKi unb OisBLii 

Notcii ftnt) mcilienS vuigair, fie t)a6cn au6i3cfd)iic&cn, Schul* 
TM© obcc bat lautcc finguiaria bacju 9ctt)an. £)a« mciUc 
' in nnteii inaimciooibus t|t alfo Cajo juiufcbcciDen / boct> 
bat mm bcccuibcm inftimtionificfi 93uct)cr m4)t gan^ bc^^ 
feite flcfe^. vid' Fwd. BiUOTimjs m Vrirf. 4d C^^fejui 

]uris% ubi de uftt Inftifutionom a^n 
()8) 580CDcm l)at man bicicnigcn ad fummos honores eve* 
hirCt/6teD0CbCC cinSpccimcnin loro abgclcgct/ Hnt) advo- 
circt bOtlCn* SmoNivs Ap6lumaris > Da fUCi^ DOC JusTi- * 
mAKo gClCbt, \m^^ '^^- ^ ^**» sBionesi 
iucfpiun$ digmM$es. vid. Jac. GtmWtws de Ojgk$is dmMi 
jiu^ufla. 5tcinCC i|l Cin Magiftratus inajor & nobilis XMit ' 

ben/ bec nic^t mW Advocatus gemcfen. Advocati wacctt , 

t)iC ge(c{)CIC|lC l^eutc J theoriam cnirh cum praxi conjun- 
gebanu Hodie prius negligiiur , i^iinc Omnium defpi- 
canii exponulltur, accedcnte infuper voluntatis depra^ 
Vatlbne,tt«e Injuftitik; ©Ujittt) a veten ftudendi via^ 
t«m fafiat oUm habiiat <|t)(tC»i4«ll/ 
Untttfii ^ V " 
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]us ^ Juflhia ieCqmdit, non grammaticc quiclem, (cd 
iridice. Jus enim fignificat jurlfiprudehciam, at* 
'ibutum perfonx, i» e,,facultatem aliquid iaciendi> jftdf' 
iH tDiCb auct) definicio JurijprudentU ^le((t) jtt i. 
Cfit^Ct* Quidam ihepte ihirati funti JvsTildJ^S/ 

ivsm Ptekimenis fagct : Pojti4 hmim, fofius ahts h^t-^^ 
mitusi pohhur lus ; pxjho mc,poni(ur ju/tuta. SBettfl 

t) mit dn&crii 3J?eiifd)cii lcbcu foR , fo mup boct) et^urd 
II fic I)d5<:iii 6lailc foimcn tDit nidjt lcbcti , iDir fc^»:? 
cn U{i# a[lcma!)l nac^ 53I(iifcl)Cn , uiiD mcnn tDic aucb c^^ 
jcit fojmi inii ®d|tern bcDicnct tDcrbcn, fo miir&e iin«'ct)cii 
kmi ^tmn I al< b.(tn ^m- SBir iic(»eti ttw foi|» 

5in 3urili alfo mu^ j^ftus feon 3 Da i)cittff nun, quid 

l jutlum effe , quid di juftitia ? |)al)CrO ttiacbct l)Ct! 
nperator jUiit) bctl eiliCU iilUl pyhiia & fufe. Un/ 

:9mDi)atftt ^uciflcn ri4$)f(titi ^uriileu/ Ou tdne hotin^- 
ti,M^ip^ |HiD^)|«Mct)(r i liud tD^U moit bkfcl M9 



2A, iNSTITUTlOi^UM JUSTINIANI LlB.1. TlT.I. 

" ^ » ■ -i > > 

— ■ 

eft conftans & perpetua voluiitas .( j> * " 

« iuuin 

KnmtiflwAayocaten finbct / t)4U mnn fic fuc floiilo^ 
ftiK iJemc ©ie «Iten 3uri|lcn ttonrcn rtejHcnttxW stoicu 

ita diAi a r*^^ portiCU .iA qua phlloToiihilMUitU»» quto^ - 

admoduiTi Epiciir«i irt Wtis. @ie marcn homih^gril- 
ves , hohcftati ftudentes. ©at)CC CCforDcnen jtC tit AM 

' ©inacrt han^ virtutcm. 2)ie Stoif(t)c fUtji(ofo|)D!C mt 

tilsircula accotiunodata artibus regnandi * ftaftingCacH 
Epicww^ fdjU i moit terere magifirdium \ hind 

«lifkui ipti erat adt M|iiandoiil * nec JCttf utilisi Stoici 
ttffti nhbibaat gerirbaiit magtftraM i uttt) gefeN^ 
fCit Oen Bcil^rt tc« Scmoms AtocAwj bcffcrt ^^^^c**^^ 
pAN.cTius iucrd in 9lom bic etoifc{)C W)ila(opt)U odcDrct/ 
balSflc Dicfc i)l)tlofot)t)ic am fricificn W ircibcn anticnflen.- 

J)ufc defihitio jurtiti* i(l ex Philofophia SioxU fiCnom*^ 
QlCn/ Unft JlDar ex Ulpiano /. i o. i<? l ^ t. Ulpia- 

Nvs mar 0i5cr fiii ^toicus, m ftel)cr auan aui( aQcn fctneri 

Dectfionibui. viA OttcI Or^i ''^^ laorum 
PhsU/ophiM. (^t iMt lllttn Additor i unD Ba tct) SBidctii 
m*, oon Diefer •Wateric jU ^''(Ottttiti/ pej fiognio« t»^»^* 

|U 9el)cn/ unD Die veftigia Philo< et>lii * Stoicg ju jiigen/- 
eUCb aacrt)OttD Colleaanei finetilaria DOT jU flemact)ct / 6al . 

ct micl)/ it)m foUDc lu ubeddffcrti er mltt Daoon fct^rei^ 
.bcM , & ftci. ei! t)at aifo einc (^r^^w» Dat^dn gcbaltcn / 
' Barin mdn aDcr^tib curieufe 6acl)cn antrerfcrt mirb* 
^ le^fftig n^ia er cirt orbcmlic() SBcttf Darau< ma4^^^^ Si. , 
mcA ni» t»^mct)mftcit Sciiti «aeM^c^ * Mii t^ic^ 
fseit roarcn Dic jurillctt fcilll»» ' ; * 

* (j) Stoici hothincs crant gravcs , conftantes , aDC virtutes 
defitiirtcn fiC pcr confiani^m & perottuam vo/untatemi 
Mmiivs in Noiis aJ In/itt- taxirct DlC definitionem jultN 
Oae» fcd t^nc jodiriuitt|>rodit5 ignbfav t fhim^ omheni 
tirtCitem StfiitiC <ui<fe coiiiWiitiahA; ©ic MuRfeTi 

finD in^oiIaD^micDcr acM'ncf f n)6rl)cH <Mn .y<r<#c 

i caii unD A( osr t. i^ie Stoici exprinitrttrt JfWCllCrt It» 

ncrlet) gac^? auf ^cocriei) ?irt / lu marcn l^tfV>^y^u 
•Geraind. JoH. Vossius i]ciine(ba{)ef DenSENECAM iccvlcxo^^ou 
Gbrh NdoDT oat ui fcnien froJjaMh fur. vv, u C i ; 

CinC CiacnC Obfervafion Ul'(t dehnitiohcni juftitiapge* 

taatliu iic aufm arter« ^rcti..tHH)cr fattcrt aucGioi^ 

fcnOvrDoaofumi«er»icfeSft(M;iti^ ^^1^^^ 
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in cttique cribaendi» (4^ 



A^autt (>i«r bet) bec Juibtia oa^ genm f(Dii mfiifin. 

3>itfcl ift bie difterenha fpecifica. Siiam cui^e jjtjjftf 
tt flau?t Jorispruden^ ; tM» 5Borl J«if/» l)ai latilfininrt' 

mbitum unD jteben lianitner allt Jura. vid iWtbou» 

' {*^- ^'^^i *^ ^*- jtlwaSttlffl) bdt jnil colM» 

» jst acM^. 3ottJim8tt cin itMr >mf(t) mit iid)/ 

a Wli*«t jttt pafto & ptoWica lege. e; t;. bag futtedi» 

tttf61I.' Et jura quaciiu nemo adimere potefl itihi^ 
ngelus , nee intiliigentia , fed folus Deus hec « ntiU 
letii fitte rationc k cft ehim fapietts. 2lllt< thmm ilt M 
ajtlt fltif taicuth8etuUm dn, Mrail* jlfl» 0» tee^s ent* 

tontfeit / (in fiMcfsxnin Utmi Sanm ^ jutelii rei 

at tkmiiitet « fdrvitiii^ } tiMA tit Jiife tem eit 
x>is^»taii6M{ Ibaitt Mt <felia» Vit jufths »ao Tuuni 
MijlW trtbtJtt ih judieib & eJttra judicium. tpit Cicero 
;tbet , h. e. ifl iis tebus k ad qoas pteftandas dui, 
udiciuni eogi ncquit , ut bonunl etiarti faCiat & 
tnoveat. vid* Jc>h. MEKCisRros» Prflf. B<)tit*e»j Mru 
ire OfiiAinum Multi Vt&cA Uxiaa\ ab ItbmiMe tatM 
iudidui» prxlbUitU fuW. Jufle a|;ei« bttifel tjo* bttl 

iniiAiiw Mrndt^ lu Itben i)tttttt i Bdbfr l)abfn bit qiiria 
Itn bitftn habitum erforbert. ^it n>aren tarju stoldT ' 
itnb roeltftt immcr fitr honnite feute angejtbtn ffnn. vi<l, 

^oator in PnMit fur. PuFkKftoRFF ftAt Ddfltt oititifid 

:enfirft/ wfitn fC mct)nft , inan bmtf irtflnitbt aSu 
uft^ defintrttt foutrt, bo inan botft Maig tm fontn ttiufi/ 

foftiti» adhbtiW& Joftitul ift viftOsj IbOj tttnrrttwrvin. 

Mi btt) btn Swicii? fccfp. virtus m bfH jht,,|v ebti^ 

rtantia» coflftans» iihftiobiiijj perdurahs Voluhtai SlIfA 

i|l t« eStn fo Dttl , 011 it«nn |7< flcfaget bdften : jiiftitU 

:ft virtus. SENtCA bOt fitt j)dn^ CBUct) ^tCtHkMU^' 

[(briebert. 3iat virtus i|! tm in b<tX^(itfcu2 m& 

tia l>ttfniipfft i virtiiS ihcbhftahi ttoft l^ vihHt i 1,6»* 
iitc6bftihsetiMlifi>»ttilteti6a «ft £itel M rtiii>n uw« 

dtiMii» ((«KbtitY Ml W,l«i; vJS. 

• ^ * • . tliuei 



36; Institutionum JrsnxiAMi I tb.I. Trr.t. 

Defmitio ^urijpradenihv ' ^ ' ' 

$. i • Jurispradcnci^ eft divixiariim wj^q hmnaiia^ 
ruai rcrum nodtia , julti'«tqu€ injufti^8l^c^;'f5) ^ 

dtom HiftoriaB Pbildfephiac fe0. Hodbe, Ulpif neg1igi«i< 

*turf benn Die SdlU moll^n niiyti (crnen r a(t ^ld)e^^^ 
llicn^ bainif jic ilMnftam q^roN D«r&tciku IbnnciV 
h c. bcn Scblcntriail . i)ie diiTercntia i|l aifo biiiig: 

' ' jus Juum cuique iri^uere ; allCd iu t)cr 2iBclt refolviret 
fj4) in jura , aHC jura a&CC refolvircn llcfe in .me^m ^ 
tuum. i^ivfe JuAitia begrci|fl fp obligattoncnvper* 
'fcAam,al5 impcrfeaanii/.3)fi|tt. cj ifi bjei; Die dilDd 4^^ 
virtuofe homine Grotivs ttCItntt t^oer juAiriian^' ex* 
^ ' pktricem obligatione*m ' berfedam f ubi cft 

nccefrario explcndum eft , tPic ii Pui-ENDORFF (e()r n>Ol)l 
erHvirct > Attributriccm i]M^ ctiam ultra hoc vacuum 
. aliquid attribuif. \m fini> DICIcS fiftulDia/ aiW& 

tiad) t cr AToral , morin DiC liumanitdt^ tOUDCi itft) l^fiMllH^ 
tKnn UMl* tlnO fciac Wuta. 2)it divilw juttitnB m^ uni« 
verfaTem \& panieolarem , commiirativai|p & diflribu* 

tivam , bic vm nol) n)o()l ecfldcm r<in/i|Ii^<cut^*I^U' 
loTophii Ariftoteli*» un^ acbbrct nitfct bicbcr* ^lBcnii 

OlfO DlC Interpretcs obfcrvirct |)ditcn / bap bicH dcfim- 
tio cStoica fci) / fo milC&Cn |1C fOl(^( diviaouef ||;i|)| ei«^ 

gcmi:(l)a t)abcrt. ' ' ' . - . 

OXSDCC Cia Jurisprudetls fci)n mill / tnil^ jurtus fei;il, ec 
fUU^ animum ^cbcn ju^ fuum cuique tribtiendi. 
ifl abeC nicW flmug / tf imif fcientiam & prudcptiaip 
fiotctl' Q^ide Btcoma /. divmafum & i(uiiianawm re«^ 
fum notitia, jufti & iujufti ftientia tvdre .iu.I^i>efi« 
nition cincrlci). Sed ftlf6. 3^ l^cr RcpuWica Roman* 

U>accn i. Scctcn, Dic Stoica,Da'cn piacka Dic ailcntjci' 

flcn ^5liri|]cn Unb homines cminentiorcs ^(() flcfai(cn li^fs 

• fiti/ njcil feicfc ;)5()ilofopljic niiji ad otium f<?d aJ ip* 

Tum & adminiftrationem Reipublicac jj^.ad ea|A tege^"^ - 
dainj ^ pragmaticant co|nitionem » ad tes .gE^rendat 
mnparau ftdr/ & ^d obtmetida Reipubi. matoerai 

\j\x[ flicnq aflcf Stcrtcomtti unb otter ^^unficn 3l&fi(t;l. 3Stt 

CnI)(Te 'SCCtC n>af fipleuraea , Stoicac e diamctro oppofi- 
ta. Epicurus enim in hortis fpeculabatur res divinaa 
li.e« haturalcs, Spcculabaacuc, E^icur<iu fuieci; nempe 

mone* 

• » 
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» . ; .1 iDE Juimm ET JuM. ' ''^ ' j7 

. « * ' . .* v • J . . • • tibus 
facioiim ab omnii^i»il>fficti$-f ra.fammo bofu» habeiiaitt s 

Dcneu mareu Dic Stoici eohtrw. ©ic m<t|]eii itmt iit 

SRom IDareu Epicurxi , res Phyficas contempldntes. 
Hinc Ulpianus : Habemus rerum divinarum & hiima- 
narum notitiam } & jufti cnam 8c injufti fcientiam, 
9SiC fia&v4ti4>t 'intr/10iC &tC &f icmxi • fpeculacores ih^ 
uie$., nqn;,(^t^ulat^qi» aftqmm. & votupcuariain pro& 
temdr Phiiolophiam « fed veram & pragmacicam . ap'- 
plicances oirinfa ad )ufium & injuftam , ad Rempubli* 
cam & bonu n publicum. P. Faber, ^^aik rie Ui^*:liatft 
511 Thouloufe, ^at einc e!g<ncDii^ertacion g inv.1}r Ja- 
iinta & ]urei uriD gemeOflft , ^icver;' nec fimu^araPhi- 
lofophia mVCti opponirct Dcl* @Opi)itlerci) lir.D Oraroric. 

atjteirt unfttc 3)Jci)wu»8 ifUmeit jf^robabUc ^r. Pekron, 

Cin 5nnlr m Oricam , ^al '^nfm.i iver/!,nrs juris 

scjit^fcbctt/^ jWe io^ltt.na^gcDiriit^ ftnt>/ tiipritt cr Dte 

fldrct/ baf divinum fo oiel ali naturaie antteure- Quod 

enim naturale eft & naturae infixum , illud eft divi- 
num Hinc Thomasius fuam 'Jiirisprudcntiam natura- 
lcm Mvinam vocavit. Mox etiaoi fcq iitur definitio Ju- 
ris Naturar . Deus.enim & Narura n)arcn DCn ^toicis tu 

ntOtS). M ctnr dscfte Pinertation ^maikt iil^et; bU 

^Of^t: Niii fimulsMm ^ jtlt^im pr^l^emwt fihtkfi- 
Mam , #«' <hmU'mi}Mki$* 'miS @pi|tc( Cicbrqnis , DCf 

Oic Philofophiam Epicursea^ aftutam & voluptuariam ncn^ 

tict. €in jurijle/ fagt ittan bitrbeo/ mu^| ant Dis jus 
facrum miffen. 6S i|l auct) m])t 1 Dic rlU>mcr biclten c< 
■*im fo. Die 3«riflc« miitlcn Da* Jus civiie ^ Pon* 

rificium UrncnJ aflcitt 6ic "v^ifa mtecprecacio mup ex hi- 

RoriA Pfaiiofopkica gcnbiitmctr oerbcn / cin 3uri|1 mi4 
Dttfdt» tiiie(> t0a« fiir cfnet Wiirtfa: inju- 
laxiim aAiofiQm bcurtbeilcn foll. Nbtina i(i i\mi qcrtn? 

ICj, Srienria C(n)aS me()rerS- Notitia ergo non luilicic, 
*ed fcientia requiritur, quare hoc fic fadium ab homi* 
libm vel a Dcfo , & ut fa Aum dppltcari poffic* Sitrt 

Jtirii(viidtiicia tkinP 



^bus nqbis expoiiere jura populi Romam> ic^ yiaenrt 
tur polle tradi commodilEnie , li prinio l^yi ac rim- 

. plic) via> poft deinde diHgeqpfliina a^que exadillim^ 
interpretatione llngula trajantur (j) : alioqui,li fta-r 
tim ab initio ru^CQ^ ^uc ^ iu|inimn WMHum ftu-^ 

, 4ipA inultiatdine «trtV^ta^q twm oneravifiiiis : 
Juorum alt^mni , aut de^crtorem ftudiorum effiqie- 

^ aut cum inagiip labpije ^ .fep^ ^ciam cum difti-. 
dtn^^ (qpa? pl^rumque juvencs aYcrtit} ieriud-^acl id 
perducemus, ad quod, lcviore via dudlus, finema- 

^o labo^re <^ iine uH#<ii4i4f ntia ^ mati]|iu§ {^4uc( 
|)OCiiiiIet, ^ 

f*3t Mi^ pra?cepta 

||)lq!lMltt CvjAciw fagrf: Qmnis crqditio QT«a Ra- 
non fuflScit ad Inicrprccandum Jus civile noftrma 

RoiitJ^nupa , ^ijc? um. 5iii»ct)f «c<K(i((i(| al^Doni 

(7) JDaS maii in ftudiq Juris t)on unup anfanflt/ gic6t btc 

(t<b()KtuBtetiHiim/ manf«(i(mi^l%^ \ 

VMlC|)( a((r VWCV^ HWW^ iH Oi4t 4ejmit Smdipi, flCf ^ 

AUC^tigCt ^at* BQECKEUf^kNN fff Pr<^/. 4^ Jnjfhmi^ 

fonnifct fan Don bfj aRc(()ol)e Da^ Jus ju Hubiren/ font 
teilich perftringicct cf Deu Nqodt nnD Cpntium , Die ul>cc 
beii Text fp meitjduffiig (efcn. ?D?an mu| fi(t) juerfl Dic 

Pripcipia, Terminosun6QfdjncmJ)ycc|> einCompcndiuni 
lN(annt Wi^l fO i^ erj^ in profundos P^dc^^uni 

ib^aprQj fcnecriven/ lin(i4)a(a«f }tiUW ^ tt^tt ^us 

tur^ fdldit iXefei ra((;< i(( ^it(c4t i m mt> er m 

jure Natursip focitpHuiten, n)|e wir& cr 6cn Untecf(t)ciD in-. 

t^r jus neccfTarium ^ poiijpivutp arbitr^rium fafeil/ IDentl 
(t Die Terminos unD Prihcipia np^ niCftt l^eif | Y. g. de 
tcf^-^mentis , ufucapionibus S^c ^(ft rCD<| io(i Ctneip tecO^ 

len Jure Naturyei bemi einc Paraphrafin mager ^orcn^woi 

C?) iDi^f? Pf35ccptt J\iris flieffcn e^oifaljJ « pharfopi^i^ 
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t hxc : liohefte vivere (9), ajccrum iioa Ixderc ( i o), 
,m cuii^ue tribu^e. (11) 

De 

!toica , fcM)i ^at CiCERO £tf . i. <k finU^. ecFIdrci. ii5til 

bcr CigeiUlidl) Pracccpta t)Ci|Tctl / Unb Da^ jtt a jnris decrc- 

is feu reguii* fei)c cutfrfc()icDi*n/ jciget Noodt #» Pjji- 

a Cf^. 10. Seneca faget fCt)On /i^* a. ira Caf, 17. 

fagin t SieciiAdiifi^ qMWi vivercttoofeiicire tiaiiinet 
laturatp fcqui , convcnicnter fiatunr Tivere Qut ergo 

ilatn r^rionein fevjuitqr, honefte vivie. Honeitas btC^ 
)Cl) bCtl Sfoicis vimis & honor, quia omnis virrus in ho- 

lorc cQniiait. Natura & Deus mai:*!! ii)ncn cilic5, \U ©O^ 

;tfX >Jil^i|lcU/ fte IDarcn Spinozifletl. vid. ByNKSKSHOEK» 

)cr ^xcmpi^ wm^^{ f barauS man fte()et / 'nattiram pi» . 

Peoiiicorp^ jlHri^ fiBpUQme itforpm. J4c..Tk0ma» 
"vs ^eiget fot(^ fl((ic()fal( m TM. Jk esfu^wm mmM 

Stms, iiit orofle h<i^n^!Aas • mbximAlius , maximT?s ho- 
poriH^viv^re fecundun^ naturam , i,e. cthice. vid. iL^- 
Biones nfftr^s m^ralef. ©ftrUlll frtQCt Ciceko Lii. i. 
Ftn. Cinvet^ienter n^tura v» ''^f^ ^fi honefte vivere, 5HJiC 

muffett noiO unjerer 9^atur leben/ nt(()l m ote brura 

ROti^ Unf^Cni inuiaAifc Si faanc naturam notliam defe- 
riimitt hflQ^m aofeom deferimus t a natcim fi de*< 
HeAknuS| ex hopiiQum cl^d*^ iq Imtiiiim cbflbn fe» 

lcgamur. ^ . 

d) Quia finc ^Uorum lioii>inum auxilio vivcre non pof- 

fumus, fo mfirlc biefe^ contra naturam lauffcn, cinenani 

UXXh DCC mi( flUit^ ift 9 iU beletDtQin* E^rgo luturaB fuae 
cottveqiemer I^imI vivi(« M bm4 mft^r » qm dtemm 

unl) bclKUtCt ;nemiiii 'demere i quod rel Jiire connato» 

vel acqjuintOf per paAa 6c contradus habet, niin 

f(()on bicfe i. Pratcepta f<(^ meiter cxt^ndircn ^ aW Juris- 

prudcntia ftrifte lic dida, imb l)a8 CrjlC honerte vivero 
mcl)r ad moralem doftrinam gcftorctj fo ift boct) jU Wtff 

fcnr' bic ^urtiicn fo raifoonira : SBcr honefie (ebet, 

i.e. MT ftNlcr illJCVIC8'3^4 

ptn&vm^i unt) Mo gefct^tm» wiflig, nittimb 

c 4 , . , tn 
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iNsmuTf cmuH Justiniani Ljf. I, Tit, 



De jure fubUco ^ privato^ 

' 4^ Hujusi ftudii du« fiirit |>6iitibnes f 1 2)^ Jus pu-a 

blicum & ^rivatum. (15) Puolicum Jus cil 5 qux)d 

au bcUiDigen ^ uul). t>ielim^)c il>m fein 5)ie(t)t I^tffcn. Mert. 
§. oonrctTlid) expiicircf. T^d) ^abe nncl) im p^fam,^ 

. aU 5in Oodor prWatus , un Collegiuin Morale ilbiV Dici5 

^it^yej: , fonoern fo oid , f^ar^^ t, (Hvifionc», ^unl)- t)at 

Menagivs in fuucil yimmtmm. >r. Ci». foli1)C^ |Ct}OU CCt 

Hdret , niiD .iciciQct / Dan bic vStoici fo gcreDet l)al>cii. ^ 

(lO BCI^ Jus iVirD €ingeif)eilet in publlcum ^ privatuiTu ^ 
Jw^.Publicunn, percinet a4 iiMttmRcipttbl. Romanae, qui. 
congttic iu Mj)gi^acibu$ variiW (StT} jclDC( Magiliratus^ 
\jm «iblifl4tio|ie« gtlft Jura, &«fKS9rt(iqi MCM 0«! )tt ^t' 
.bCtlletl.; bcD/ilMXC: aiMl}! / )>i( IHUfk «c morc.oi^ 
Him gefcl)ebctt JurispnKkiitiar Public* «rgo verfiiw <iN 
ca jura 5c olHcia i mpcrantium 6i pareticiam. Sctl}Cr ^nDCCt 

fict) fi)!il)e , miiui Dec ^^atus Kcipubiic^ DerdnDeri n)icD% 

3. (J. in Republ. Roma»orum liber a l^atieU Dte Magiftrats- 
.l^^ttWejl / Cftj^^Hl^f . .iEdues Cu^ 

. '^ies , miDcrc juffa» ^obii^ationes , al^ untcr Deti jia9l$i^tt 

ju^T^ a^r&ii^iaRmiftr^vc mtii);i0«flcw^^ 

lcn t)ieber offlci^ domtt AogoifU con£t >Jac^Qvt.hejmq$;<^ 
ii^^mKi: AugHfia, e« iMrctt Dafici) <ben 6> »ieU*ef 

^gcs Ullb mores jii, in^crpreciren , ali ia jure privato. DtC; 

* • Juriiicn habcu aaejeit concurrirct bei) Den ^x(XQjtn Rcipu- 

Wicas Romanjc. Res Roma^a, Respublica Romana, ^t^-» 
' |gp,,Jg.op3iig^ ,ijl (itUt^klV . Ju* ^mm^: o^noibus citvi- 
Vbll^ eft CQjx^trm^ > cdciQCirrit eniifi jBQtxfl^t, & 114111^.0^ 

'.«i^uiiv ci^iiivifr ^\mh (A^!^¥Simmo%9 ^^ilmp^v^^^ 
.JU5, flcmacl)et Vt^A^uw^ 9 ?«wp#**?wv SUkift 

t)ie SKomec rcferirtcn Jus Sacrum ad Jus PoblicuipEi. 

* Noypi . ©ic Dorne&mflcn illoiiur mareii Fiamiacs, Saqerir. 

^ iletes , Pontifices. In Legibus XIL Tabb. tfiplex propo- 



Digitized by Qo. 



ulorum t^iicatem peraneC| J^cendm^i eft igicu^ 

ure privaco , qiiod triparcitum eft i colkifhim eft 



3USi»' 



tiyiltt tS fcl)on fo ein. ^ 5)ie Pontifices ()a6cn bic XIL 

abulas interpretiret. Sui ^Unt^ Wl^l^^ '^l'"^"- vid. 
iEixnjs Ni£K jiH. X« i. (?. 12. Uiodie mu^enioic (}t|9 
icen Legcs naturaks » civiles» Roaiasas> Geimanicas» 
ubltcas V feudales « ecdefiafticas Canenicas. fim« 

ERSHOEK ()a( mut((() cine admiraiiic Difer94»im gemo^i 

£ ]ure Sacro J^omaua,» OSCC de Reffgione Rman^ Unb ge^ 

:iget ^ bnp fic bicfcg aQcjeit mit in Den ^mi gcflotfttcn- 

3icfe bcDDe j^^r*^ fnii) colliglret ex Jure Naturae & Gen- 

um» mic aflt Jura in bec saJclt. 3d) ftabe micO aaescil 
ftoquiret iibci: GftAyiNAM, mm er gefaqet : Jtf^ i^omamm 

(Hif^ partkolaria placita ex indoie pepuli Romani bitic» 

nmtt^ 3) Dat txil 9t&mif(|)ei)ie(6t imriii w^ii 6cf(»bfr<i 

11 aflcn Juribws i(l Diel unb Da5 llKille ex ipfa ratit>nc. 
)^0(ft abfurdcr mt , Dap er Dem Czaar ex hac caufa gc^ 

ati)cn , ba^ Jus Romanum «niufu()ren. ©a^ meiiie as 

>cr in Jure Civiii ru()ltt f)Cr ex ratione fpeciali Reiptibl» 
lomanx & ex poHtids rationiiNis. Jus Pttbliciin)^ 
|l ebcnfallj colHgiret ex iiatandibas"& dvilibus prasce* 
)tis.' Qfiot fum Reipublicff» tee-fintt Jitra peeoliiriil 
^uUica^ mutita RepiiWoa*m«itatiir JasPiiblkMl. 30iC 
)a6en ein Ju^ PubHcmn Germanicom commune jn ^n^ 

el)unq De5 gan^en ©eutfcftlanDed ^ unD fpedaie i» Jinfc^ 
)uufljcDer ^rooin^ in^ bcfonDere. QuacHbct vero Respu* 

jlica habet pecuHare jus pubHcum & civilp f. privatum. 
Scr a(fO Die Jurisprudentiani piiyatam Hcrftcl^v iflJU4ft 
)lct(() cin PubHci(l. Leges cnim & Jura funt cCvttlGi»- 
gl lKlttli^f^Bcvirams BicSabfidiaf Mi<ad Jurispru- 
lendam potrfi^Mn^get^Orcn- - ieges praefeoterpnduppo^ 
iKNit plrdeteritum & fadum . fadhim cft Hiftowa. Juris- 
prudemia Privata abcr mit bCU Juribus & Ob- 

ligationibus hominum privarorum fioguloynm UHIi fO 
C< i4)( i^tereffe io fpede Mrt^ 



\ 
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InSTITUTIOKUM JlTSTINIANI LlB. 1, TlT. II. 

• — ^ 1 • ■ ■ 

TITULUSII, 

DE JURE NATURALI, 

, Jus Nacurale ^ft > quo^ mtura piri^ia animaiia 
fuic. (z) iNl^n ju^ ifta4 non h\u\iani ^eneris prp^ 

- _ — • — ' ■ ■ ^ ,1. ' ■ . K nx . 

(1) 3tt &ttfctti Skui tKiffet Jiis fe oU Lex, Ek ju- 

^tia orimr Jurisprudentia feu Jus n realicer fci!. no<^ 
Ctyni<^l0gice. Jurispriidcfitia ^ i(|[Fe PrincipUf 

n)el(t)es Die ^ Praecept^ : Honefte vivere ^\pemi||eafi Ixt 

• ' dere » fuum cuiquc tribuere , finD. I)a| fundiunentq|i| 

«Dcr aflvt Jurisprqdepft ijl Lex. tfl miipif(t)cn ein groff 

fer dilicrt*(J)Cib inter Junsprudentiam UgislatQ"W ^ 

judiciaiem. ?Kit icncc t)a()m mic ni(l)ts n\ (^un ^ ina 
.tem (le cincm mtt , mi fiu: (fege& unb mantt 

tt foiibe iecundomReipuU. fu^e iUoim flcNn foat ^iC 
Jttrispr^^fiil Ju^ciiMl (|bec ((1 IIK( iiic^r^«|f« («t 
gum ^atiruni. * ' 

(2) 5>iele wunbern jl* # tap Uipianus /. i . § / #. 
DiCK Detiniiion flcqeben. SBBorouf abcf jq animorten; ba| 

. ob qlci^ Jtt^ i)iet pro lei^t qenoinmen mirD / bcnnocf) bie 

0iUU Philofophi unD 3uri(icn alfO raifonniret Omnis 
« fes fusm ba^ec proporiionem detcrn^il^acumfue |iame» 
. mm > Unc anim^ia h^bent jnflinAam naturalem Zc 
1 inclinadon&n i^ neccOariam. . UnD Dtefel nenmen fi( 

' ^gem 4Mnum m De9 frQfefim% m(()t aljoetin bie t!m 

re eiue Sernnnfft l)dtten , biefcn Lcgcm ju ecfenncn / fon^ 
tcm njcil ©Ott nicbtg umfonfi an oflen ?;()iecen flef(()afs 
fcn, unb jei?e« ju feincm enbjmecE, na(ft feinec 2trt unD 
8taiui-i x»6i»t Mi £I)ier ni(t)r^ iumicbec i^un fan. Bie 
. prima pamr^ia ^ iiMii|an aOen Dl^iean/ e.g. ut fe 

defemlant» nt procrcent fbpolem &o ratione biefel In- 

ftiafti» n^niraiii Mpmen bie .QRciift^ Mtt iKn 

(cu^ ubereiu. i)ie Smwi^ t)iiilen l^em «jMrai; Jut. nmi» 

• fienennet ^ inftmdus naturales > appetitus > avcriiones» 
I^CO i|l |)teC ius natune ni(()l| atlDCCli OlS |ex illa ae- 
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. . De Jure NATORALr, Gent. et Civ. 4J 

'iuQi e£^ie4 oixmium aiumaUuaib^ qux in ccelo, qux 
lerra > quae »in mari nalcuntiir. Hinc defcenclic 
aris atque foeminx conjundio , quani nos matri- 
^nivun appeUamus; hui^ liberorum procreatio^ 
jic WucapKK yidemus etenim|Caeter^ cjupc^ue «4« 
lalia iAius jujris peritia cenieri, 

Vi^li^ ^urii genthm ^ VwUis ^ 4efnHhne 

$• ?f Ju§ ^utgn^ glYil§ a jurc; gentium (.jj.diftin-. 
uitpf ; quo4 omnes popuU ^ qui legibus & mori- 

■ * ■' ■ — — — ■ — • ■ — ~ ■ * * I. .^-^^i^iii^ 

terna,fecundum quam homines& brHtavivunt & agunr. 

^ic fagttp; Ber mx\\^ tnu^ (cbcn na^ ^miwc , mibt 

|)10p 11(U$ Dcn ififti{i44bltt 4 natura infitis. Nain briiu 
ibluiii loi^io^m nnmalem habept , & principiil ^uae- 

^ P^tur^ iii6u,tt||D t|a(b ifint 9U:t cin Jus^iatunei 
^ nMftmiim ni(JK- 2)cf a^cnfct) bingcgcn t)a( auf* 

fcr inft inAu ptfit inclinaitope naturali no^ (Uicn ?8er^ 

llanD/ cinc >Bcrnunfft^ WpDurd) cr ixn enbwccf fcincr A- 
<iion unb bie Medi^ bariu bcgrcitfet. -^it cx cogtiitionc 

^ volumate, unb Dicfei ncnn{l Ulpianu^ in i. ta$}uf 

UWa i)fecundai|i ji|ft Hatuti9e» euod cqp pmnilm 

in^litihiit fa^ cocny^ 2} fomidi^^ Juf QeQci^m, 
3)regiiidmii Jus Qfilc 

0 3li(t)t aW aenn bi< Qcntes-cxpreffc coiifencircl ^dfun/ 
ut hoc yel illud juftum vel injuAum iic« fonbcrn t^CijuQ^ 

tcr aacn 9}pUfcrn i»crmmfftts< 8cmc ftnb/ Dic c6cn tai cpi 
rennen, ms i* Jftajft Mt m m (SOtt dtgtbmm Scr^ 
mm^i0tnmk V^.nmo. iiaturaiis im/in omnib^ tiQiii;. 

nibos , ita qvnHfm Ul gcmbm cnMit, Giccaq fagct : 
41 »< W I> »i M l P M if Ihsr 94Uimm mfeffdm, fio; 

bir^6emet , tDOI bic Lcg^ «atur^cs angc^ , mit cin^ 
anbcr ubcrtinfiimmen/ ob ftc fct^on in conciuiionibus di^ 

▼crs fint)/ rocil biefC mt)t ex principiis ne^cffariis, fed 
arbitrariis & cifilibus (>ertlic(Ten- Ex. gr. ainfangj mt 
feinc ^crvitus , alfO ifl occeirariq Uim ^rvitqs 5 Da dtfCt * 

bic ^RcnMxn cinanbci: attaqoirten ^ fo mutbc bcr jtttcg^llOf 
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44 iHSTITUTIONjLfM JUST,INLANI LlB, L TlT. IL 



reguntur »^atdm Cuo pvopnO) parcim 'cominUiii 
ortinmm homSnnm jurc utimtttr. mni qiiod^^uii^ 
<^ue populus iple Ubi juscQniUcuic,iU ipliuix[^ropna n 
'ovioitis «ft j vortturque jtis GvU^ > -qudi ju$ pro- 
jjfiunn ipluis' civicatis.' ' Quod vcro nauiralis rddo iii-' 

> . ^ ter 



. , gcfaat : 2)le Cll'0|]cn^emH Ubmi in aatu^acurali. XlirQ/ 
bella func juru Geotium » U(U) Hi Scrvn ms ftuD inero- 
ducictt IIN>llKn ex -utilltare. Btm OCt0t^ Jji ^Cltct / Daf 

; ik ubtjmmtm^ }u SCticctiKn gcttia^./ ujit) aifa <;ci)i}i ^c« 
\ t(n ccvakcn / oDcr tobt gcid^i^sen^meroen^ f^tn Mc Vi- 
'«0« ^raiictcn ju mciiicc Comm*<liid. - jyaS ijt nutt un* 
Dcrnuntftig/ tap mau Scrvjtutc.ii i)at ciiuufui)ar i mait* 

fan Ci at)Cr ni\Ot ^iedudreH cx principiis nwCeirat iis » fcd 
titilibus. 9llf0 fin^ t)iC Concraaus fur \lA) U it)r m>l{)i;J 5 

' Um mnn ctncriufrictxn i|V/ fo t)atcr nirot nbu)i^, ^yaco^/ 
^ jtraut/ $icif(tiiu fatitfm> crfanlODicl/ al$ ct DrouK^ct/ 
«^'' nitfiintrSamiltofcilHliKuicn. ®o*«hi tlciD, mtc^aco^ 
tnfb «fftu on^n-/ ba fteju it)rcnr SSoftr ^tnctngcrut^ctt 

• n)ur6cn, fan man fcl&it nmiOca. vidf-.BRAcwu«rfd'r#^//iii 
Mraorum. 3Ran l)ai Hi(t)t no(t)ia/ mit anocrn l^uucn jit 

V contr-ihircu / ju fauitcu :c. iUm ^b*|icu morc cin XanftO 
tii)tt)i(i gcnjcfcn , m Commoaitc at)cr i|i6 Dcffcr/ do|; mati 

Cin pretium eminens 0ta((K* 3^1) bat>C tn iiunditngMttis 

• /^. ji.cinc Dife9$4i^n gcmac!)t •omra c©s, n>clc^ c^fur 
litt ttngliicf ^icii I »ai bo^ eiltKr in Jbcr Sc(i |ii^ / att 

liil p«tuadi:i enmte.' Muruum t^ ts peinuu 'ft^ ticiU- 
' ure. 9inc ContraAasflnD ex pfindpits utilibus crfUUDcn, 

bas f)abcn Dic Momcr ociicnnct cin )us Gemium 5 Dcun roic 

• finDcn Dcr()lcict)cu t>t\) oflcn Solcfcrn. Campanblla t)at am 
icficu bcqriffcn / n>a4 btc 9ioiiwr mit i^cm Jure Natur» 

fieotium ^OteU n^OHcn / Ul fctUCr PoHtka » UKlCbC Grop 

Tiu^ in MSCca gc^i^ty niit) Dic man nac^ bcffcn £i)Dc m 
qf9ifmMs JSjkorw^ m it. ftructin lajFen €^ bat c^ liQgc» 

bat)On h^fFk0i Sparf. fonjl Itnb bic CommcMatoces loutcr 

8ct)crmdnncr. 9JicmanD W bcffcr / al5 Cicero iu fcincu , 
bcrlol)rncn ^iicbcru de R.P. Diijci jus Gentium cridutcrt/ 

»Oraui Lactantius Inft$t. Ub. 4. 8. bicfc Paliage allc- 
girct ; ci»Uewk virM Jex r€3a t^am matma CQmgruenit dtf^ 
fufa $4 mmu^ttlfauff iemf i^eruMt ^ vepe* adefiimm 



Digitized by Gopgle 



iSTHites hombies "TOnftituit , id-apodtimncs popu- 
peraecjuc cuftbdicar ^ vocaturquc. Jus Gcntium , 
lii quo jm-e X)mnes "(ientesr Htaiitur. Etpopulus 
.jue Ronianus pariini fuo proprio i partim commu- 



rchffs fruflra julff t i aut vetat ^ ntc tmffrohs ]ul>eniio au$ 
ctandi/ ftijyi^ J utc tfgi neo ahr^gart neiiuc de* 

'{er0 'tfjftt fit ^e^fM^nmi m$ fftr fffu(um /^lvi bafi l^e f^J^ 
'^i^y ^*N^fte,t^^r0wti^^e^ldi(S$cr am interfres c\ui 

tii4 f^cfi -ac 9 /eJ & pnpfs gen$ei S mf^^ iemppre una les^ 
fst J.^mpnema ^ immuietiJis c§niiMetk$i^ umsqussque eri% 
vmrnunis quaji Ma^^fltr & Imperatir omntum Dtus , <//t* 
l^fs hu;us tnzjentir i Jtjceptatjr ^ iai^r, cui qui mn parc- 

f^^^^H^ce^^ S pif^^fi caiere Jupp/ida ^ qiue pu-* 

iWAj^pi^t tXian Uam i (^tao^o oogDofijitor ifta lex ! 

fuii aa / inact)e 6(t)aiffc. SBSir muiTcn auct) Dic definitio*- 

nem Ulpiani , bi« CC de Jure Naturac gcgcbcn/ nicl)t nrtcb 

Utticnjd viiiUgen Concept , Dcn mit uni mn Jure Natur^b 
forojMtcc/ berrad)ii:n/ foopcrn nacl) Jjc;ii. Conf ^pr, bca Ui* 

gct)aM; mcICOCC t^aojpAce Sfip.TiMiilS&vERi imt) Ca^ 

tgic^ii^ (MM>ct. . I3ciip'md<bcri "Stbimn )ui GemiiuA 
^ci/baj,Knnncri vii^ Naturar» unD fd)Iicifcn t>cn ipftinftimi 

aajtv-rai oi^t OUfv (|mi9C.t)abcn Doflir/ bie brura 

\tn tllC croniiioiffince Uun bufcm inftindu naturali. 3)^art 

aiKv i. <?. btt S)nn\) bcndct / man moac ibn fd^lagcn bic^ 
*cc ii liindus iji \\)tt cinJfigc Norm , n)ornac() fie agircrt. 

£)ag Jns Naturjc , micmt ti hodie nct)mcn , diftinguirif 

ctt Nc ;Tu)UWc a iHre tiebtiuni ganft anbcr^ / aUiMt/ unD 

}icfcn ieacl infitiones. natnti^es ^ initinAns itaturaleb* 
litif! mnim., Us^, ^iernai». ; atlttl ' 0riccNtt 

i)ait)a^^« f(l)oti lucfcn ipgem jnci»am im ?>);unbc ecfut)* 

:Ct , .Vid. Gkotivs in fhr. Sparf. ta it WM / ba^ \\i \>l\U 
U^Ul (;;)r roailaiHTliil gcuOinmcn. Bruta folum infiin- 
hum na:urdlem fcquuntur i fic fiic naturjfc convenieniet 
.'ivutit* Homo etiam yi>'ere debe; feci|ndam ioitit>(^|i^ 
jatMralem, fcd mod^rante meiite s «^onfillo, iure in ra^ 
rlbn^ confe6o , iege ratioiiededuAa» tDt€ Ciceko de Of' 
fens^^ae MiMUi . BtttnlL Qitn9«m lulbtm# ictfun* 

'dum 



4^ iMSTITOTIONUMjUSTlKIAMlLlB.LTmll. 

ni ojtnhiiiin hominum jute ntkat^ Quae iinguU qUa-" 
Ua iintj fuis locis proponemus. 

' z« Sed jus quidem civile ex unaquaque ci-* 
.dum quani feliciter vivutic , fed (ine mentet fine c6h(i^ 

lio» S)ie St6ici ()abcn ntemaOK ben X\Mm mi Serfiunffit 

/eri. iioftra t e Mi Qfcrc it eittr !)#Miimffr 

gnffceignct ? I* GHnMn^MHiK einige ^abeti ft(0 t)ifd 
ni^r anber* ju Wff^rt cimnH, alt wenn iie gefafjt / btutd 

ictiam a Stdlcis pro tationis capacibus fuiife habita^ (tU 

ieirt Daf l)em nid)t fo fei)/ i- c. ex profeffo probavimus.' 

Sie bruta habent inilin^us fe propagandi , Dte ^?enf(t^l 

ttx^ii dber ttit i-aifonniren Mrubef/ beiffen ti tnatrihfb- 
iKiiim I i)aUn tefiMIMt JHt Getttfaim^ 

<Ntl Diefef jui itt nitiotie tMftAmn. Qii^ aBMiMt (jeiifctt 

(te ei Jms GemHm f Refp. Sicut tiaturalis Hti6 Aj»Ucl 
ttincs gcntes cohfpicitur, ita hoc jui in ratione cotifeduiti 
ilpud omnes gentcs videtur , gentcs tameti intelligaS » 

quae naturaii lumitie gaudenti Die mie 9)?enfc()en lebeft* 

. €8 fteiffet dlfO ni(t)t DOf Ju$ Getitiutii t)ier eo fenfu i qud 

hodie iUud appeUaniili ^ »tt mfiffen IM|) beth ^inu Det; 
Silten MMi/^ bcn» ®i)m «Mt Bias : S5ipt»tU 

Itn flebet la ^ 6ebtitili^ ^ cMHatiqih juri iii- 

ttirali , Q)ie fan biefei fegn ? R^fp^ Multi faid ffamos vett* , 

duht. Jus Gentium frei)licl|) jui iil ratiohe cohfeduni % 
'tinb biproeilen Dem ihftihAui naturali contrairi ©dCftW.ji* 
, jushaturale nennen. It^i e. g. bellum efl rontira inftiii- 

aos toaiuraiesi nicmanD Idffet^ gerrt toDlf(fiia|tn,qui«« 

Jtti9 jj^aeate^ fioep^riculo vivere qutlibet exoptat. ndli, 
%Mm Mn ruiit cimti^^jiin liator^u ^ifijli ift mt(|( ' 
tem iMtitlftui jUt9ieler/ (Ai CaptiTfatfs, }ibectatil't>ri¥it- 
' tio. Keceffitate ingruent^ bella exorta funt , & fic ex 
/iijrpothefi maxime congruae funt defehiiones & maxime 
.,?itiftihdui haturali cohvenicbtesl Jus hOc bclli ipfUmquc 
. bellum utuc ihdihdui cootrarium , ipli tationis juti» 
f^ri in ratioAe confeAd cohvcnicHs eft. SOBarnin ? Eic 
finb beUa flttt) de&tiiioties n^tNlt* W 

ifime^ Jos Nitii^ & Geotidm mnneit/ idiui lod & 

ffcipl&sceft. V ' :^ 

(4> £)ft tleict) (itt 3u(iil Mikmtion jus Naturje jittbirci 

' • * Digitized by Google 



De Jum Naturali , Gent* et C!i v. 47 , 

ite ia}>pelkcur i veluti > Athemeniiimii Nflm ii 

s vclic Solonis vel Draconis leges appellare jiis cl- -. 
t.Aihenieniiuiii» non erravena Skenun i&jus^ - 

qao 

iuf / uc ▼ideat» <l°id ih limpltcitdr' neceflariimi i & 

uid arbitrarium; Wfoitren I)inge^m bie/cmgiei!, qui pti* 

aht, jnscivile nort feflc neccfrarinhi , inari XhXiWi tomni 

us tjviie ftnb^n / unD mit bcm Jurc Namrse afleitt jurttftt 
D!i mm. . 5^enn itit oBcSapientes nxSren/ btaiit^tctt «iC 

iin jus civile, tsk WjhxiXi aae5 MdH praflucente ration^; 

itbcr ittti) l)cri)lct(t)en Sapietites i uiA ttcr fftn oU 

^ohtlUieM^bes ideveiopicctl? Ex tmd prbpofitioMi &MrJr^' 
flicfcn imiuiheirdb' dot^ m fvte fijitarftt 

nc gdn^ Morai.' ®ct niribt (lii&iret > ilt barju ca* 

)able. SQJirt fflget v. g. Mutuiim eft reddehdum i lid 
)C;tKt e5: Quid efl mutuurh/' Muiier non confcniit fine 
.liiratoxe , quid eft confentire ? Furtum violeritum gra* 
^ius cftlion vio!chro,<{uid cftftirtiim? ijttld violetitum ^ 

Dt« ftat ?cr icges livite Ddraclc^ «tt^cii mi^ 

ratiottcm fQlahi erlCltitttt Mt ft(^U|y/ «thhia £lia¥ld& 
^uhibilta) fcd pdehai^m ^Mdwihario fpedat ad jus d- 
vile. llbefbCdl nuiffen ia bie negoiia & convemiones hU- 

manac ertldreJ tpftbert / jlc tabch btforrDcre nomiua, ct 
ifl t)Dn bem Prindpc tiel ju Dcrcn giatut fttitjugclt^an. 

Principi^ univetfalia funt ^ qubrum inhumcfae conclu- 
Boiles ex Juire Natltnb pat^fcunh ' l)lilc6ehrie$^alKntfi(|^ 
}cfc()en^ eciahci cohtfi inftthAhs i^^es ihiitcii^ r^bttl 
U» eBe » ^ttdd quideht dptithd djnvcnit cum irati6il^4 
©iC l)abtn bidCg cJc hfec(^(iirare & pr^luceilte ratione cill* 

fiefiibtci/ bcnrt fie l)aPcn ja olle rationem ratiocinantem* 

SBtclcJ tl^irb pro arbltrario jgel^alteh / Unb i|l necefTarlum* 

fe vice verfa. SBentt nuh flcfajct tojrb ^ ba^ 1x18 ]usCir 

irile arbitrariuih f^h / fo pratfupbbhircl man ftictbCI) ratib* 
nfem prdef^ntcin Stktui hhjui vel illitii Kci^ubli & GiSiW 

tii PofitinitfiHiitb ii gcncmidf ijuti niivi SviixxA ^ 

xCtt prscc^ir illod Jus Nanirate & Gentiutn; jtbcr mrt§ beift 
lei ba^ t prartei^ Jus Nitur^ & Gentiuiti? Refp 9iae?C&U 

cFci Oiben dUf ilcft liz fet)en> unb duf il)re Ihclittiiionkis ^ 
Deri!] jvbcs ajblrf ftdt qeibilfc inrlirtaridn^s * W< ctu anbcrj 
uiil): haf / rodcbc diverfiras tjph bct 3?cr(lnWruh9 bcS Cii* 
tnatis (Mrru^ret. 3cix< fdoi^ ^atl&^e^ahteii cincn oDtt 
»if i(« In^enuii £c ^ t^|isUiir* McfK Rillf fecutidtim 
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(juo Ronianus popuUi^ uticur, j^s. civilc Roaiauoruuu 
appellannis 1 v^I jus Quiritum, qiio. jQuinces utuii-^ 
tur; Roa>ai)i cniin a Roaiulo , Quiritcs a Quirino 
. ' appd- 

* • — - — — n 

iticiinationem Popuii fui ©cfcije 0m I unb l)asjenigc# 

' Itordrt m ineiliett pecciccr, jU reftriiigifCtt furl)ffl. ©flj 

nii^ig/ Da^ cc c^ nic&t \m ^ geaeraUbiis juai 

i timt^ t^raeceptis ien^ben la0€| fon&Ctn ad fpedalia ^ 

urtD De3rt)eaen fficic$e ma(6i/ mel(f)cs ©Ou felbrt 5c9 * 
"fenuenfanf o^ciii luipcrans fiug ifc. u^ciDem 5raud)m 

. iDir C^^^ J»^5 Civiie fraudes pra?cavcndas . ad techn|is 
pr^eXcji/idendas aliorum > g. iiiiusiamilias in .niutuo 

;«xcep'tU5i 0b f(f)on fon|l mutuum bciot^lci mccDcn mj^«^ 

WXA S^au/ ttn Mincir» Cin Pupill \m nut)( contrahici^ll/ 
tlid)t plene cohf^irtn^macuni? perfQtiae \aiL imiltts te- 
ditiis cxpo(icge funt^ Ergo Prii]cc|» vigilah Itivi^a le- 

ge invenitur fraus legis , inventa frauJe inveniuntur ra- 
biilac. Ergo femper & quotidie le^es civiles necelfariat 
funt. ill aU(t/ fein ?8o[(f Oljnc Jure arbitrariof. civilii 
bamit btn pravis cupiditaubus unt), incIinatioQibus cirt^i 

i(i>cu ^BolcE^gcilcucct/ unt) i^ttcn. t^ ^etc(|crt()ett / fol4c 
jiuin ^ftjtt trciugcu, ^^oinmitt . c^m^ jBiVfei% f 

tion aiiiQC ®a(!)en uno qriiii^licl^ K«i(ifi^nehs ju pnbcn 
fino. Siefer Bakhf.uac ifr ju iScclin 'ffrtDbrcn , unt) am 
Daiivicn Gymnafio anfaiialift) ProfeiTor ociDcfcn/ nacbgcf 
|)cuw fam er nacl) Laufannc, uiio ciio^iff) miff) ©ronms 

gcn ^ n)0 er nOCt) ill. J^s Arbitrarium vtro Ik rationa- 
biic 5 Da{)ec <!U1((> MC .Laced^emonier ®efc(} de fimp 1 . 

btcfcl ni^t pro funo gea(()tct mecDen foiie ^ mcnu (tnci^ . 
bcm anbcW mit ®cf(^rt)inDiofcit etmflu^ri)Cfl()caftictcite/ ut|d 
baS SBoriibolmcCvStcanDifatect)!^ ftci) ri!(I)t m\)\ defcndi* 
ten latfen. UitD tt)enn an(() qlei(f) einc JlicpuMic nocft fo 
n)imDci'li* jufaiHincii 9ctommen,fuc()ie iuu i Do(t) Die geu^ . 
tc ju civilifiren- E- g 3iom tpar eiijc Loiiuvies t)on aU 
^ Jcri)un:> (SefiuDel nnD aii^ ailerDviuD Nationcn/ iDieDctvi 

''^ll(j).PLAus BoRRicintii in feiucm lra3. de OrtginsljHs Hm* , 

SuaXn^na ^cniefen # D(tp fo gar :Demi0e uuD (^alliei: 
larmucc flcmcfcn. unfcte 2)cutt*( 6tae» ffl^^^ Wb« 

cincit folc^en vlnfmi(ji Cdif. X^hmaniIs 0|).everifd>(( 

ar#«i^j, Ju5 Civiie jft alfo/. »a« . in Ainem, cmat gilt* 
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ellamur* Sed quo^es lum addunus nomon cu* 
itcivitatis, «oftrum ju&lignificacnas; ficnticum 
:am diciinus.» nec addimus nomen > lubauditur 
1 'Grxcos ^regius Homerus, apud nos VirgUius* 
autem Gentium omni humano generi conimunc 
Nam ufl* ^e^gentCj^ &c humanis necellitatibus»' 
:es hunMurut |ura qusedam iibi conAimeriint. Be)- 
Lenii)! orta funt & captiviiates leqautx, &lervi- 
s, qux £ant nacurali )ari contrarix. Jure ehim 
iralv omnes homihes aS initio liberi riajciebaritur. 
X hoc jure Gcntium (5) oinnes .jg>y;ie.contra»2:us 
3du^.iiuit> ut emtio & vendiciOf locatio & co^-* 
:io, focietas, depoiitum, mutuum,KStaIiiinnur^ 
abiles." ' ' ■ i - - " . 

'ijs^ juris in fcriptum non fcripum, ^ fii^ 
t divifiQ juris /cnpti, 

f . Cotiftat autom jus nofttum , quo utiiuur , 



s Civile Grsecdrtim erac Solomis, E)eaconis. Soloh * 

ic ctti meiftc aRann / uii6 feim leges ht^m m linn^ 
n, D^coms ©fffije aUt txuitrtui mi)t im^- 
mtt >s Civne- rowttt mn auHti Da* Jus i^utrhum 

lannr. abCC DlC 8iOmCC a Quirino, Romujli fratrc, 

CC a Curibus ,^«#r/^^j gcncnilCt HJ^rDcn^ huc nonper- 
et. Conf. tamea Peri^onius ftrimh La^$ Oiomis 
Livius I . C I £)tC 9iamcc IVOUetl i^C jus eivxl^ 
mt^^Ux^t eilliiM)(Ctl. Gamunis qQomp^ld <|ge* 

t S Vid StRABO ; VsltBjOS PmRCaLUS f DlO ' CASSItfS^ 

cm» , ba revohicten Dic©cutfct)cn micOcr Varum. 
li ^aitw f(()on anDccc obfervicct^ Da^ man eju JusGcn- 

m primsevum^ & fecundariom (^tic. Primacvum fc^ 
tl iKll Jvs mturale in mente con&Aum» M| feccm* 
ium abec CtltfiDCtttoe uftt exigeme & homams necefiw 
bu$. 2)al)CC CntflCftet ein Jvs Gentium fpecialc, c! g. 
[licum, Romanum, Germanicum. ^jcC tjl fcit 3vJ^e 

inDOBDcm Jurei^mano» m!^%i ^^''^* A^M^ jus 

-<)wffet 
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auc icripcoj auc fioa. ^npco (4): uc aptid Gr^cos^ 

♦«Ti' fiptmp ii pdf iyyqsiCpoiy ii J% ay^oi^pGt (7). ScripCUiti 
auicm Jus eft (g) Lex> PlebUcicunia Senacusconrul- 

CUItl» 

■ I ' ■ ; ' "■ ' ' — — — 

(6) icrip^um ()ClffCt prifno intuicu^ qucNj eft literij'COii&- 
gnatam : NonJcripHmt quod non iiceris proditutn. Scri* 

ptum jus bcitfcr, ba man t)cn Legisittorcni Hwwti/ unb 
n)irbalfo gcttannt/ m\{ i$ gemetmolict) gef(t)rie(>crt mirb, 
ii gleict) auc() yoce fan promufgirei roerDen. Verba ra- , 

lent (icut nummi , tDie n)ir pecuiiiam UCnnen a pccore, 
Utib mt i)abcn bO0 hodie aurum & argenrum. Mulci 
. * icriptntn & non fcriptum jus> iicut jam diAum eft, ex- 
plicant $ alTCttl Mc9t5imr fi^gttn: Jvs fcrpcum idem e& 
. (e , qubd pi^omulgatnm flvc .per (cripcuram t iive per 
pra-conem. Jus uon promulgatum hoc modo f(]) non 
fcriprum • beiin promulgatio CCforbert folennitatem. 

SEBa^ in (Sccid)(cn deccmirct «jirb , n^icb jroac pubiic, 

Cbit tiiS)i fi<^^^^g^tU. E>x hifce fadis interim coUi- 
gimr tacita voluntas Principisj SioOf fiicfcm ri(t)ICt ttiait 
tildb* EA ei|p jus noi| fcriptum non promulgatum 
tamen publicumt tamcn vaKdum^ Ex iado fempcc 

vo-untas Principis in futurum capitur. 

(7) 9?0n ber Sim^Ctliing beS Juris Civilis in fcriptum Sc 

non fcriprum iji mcrcfcn, bofj, mcil fol(|)e oon bcu 
iSriCitca, mc aui bicfem §. erbciicf, cnrUl)nct u^orben/ 

• JoltfcC aucl) fecundum fen^ Graecorum crfldrCi HHCtMII 

mf[t !Diee}cic4)cn'a6cr nennteti nicbt aflein ba^ cincn 

legum fcrip^afo , bCT tl)iirc(licb aufM^^^ricbcll tmb literia 
eonfignata rta^i fonbern au(() eam, qu« per vocem prse- 

conis pubiicata erat , inbcm c^ aud) iii bcr Sbat eincr^ 

lei) jfl/ OB id) voluntatem legislarons exprelTam feorc 

obcr lcfe. Unb in biefcm 5[5fr!tanbc nabmcn t6 auA) bie 
SJiomer. SBcil aber bo(t) flleiibtoobl mcifleni^cild bic ®e* 
^ fcy , um foI(t)e btjjcr m confcrvircn / unb bcn Subditi* 
. ini (Bcbdtlitni^ su btix^f aiifiicf(()ric&cnf unb per fcri- 
pturam puUicircf «orbcn 3 fo ncnnti fliati folct)cl ctn Jva 

fcriptum, a pofiori fiebat dchoininatio, ' 

(J) jui^e non irripto infra $.11. de fcripto jam di- 
eemus. Snl Dcr Status Rcip. Romanae UJar UiCbt einCC^ 

lei> 9infmuiS l)amn fic Regcs DonRoMuio bi^ aufTAK- 
qvi^iuM, ba l^ortc man ni()}i if|l de Legibus fcriptis, fotu 

tttU M meifiC dependtr^ « Rcfium nuiu fic arbitrio. 



DEj[(JRBNAtiJRAl.l,GENT.ETClV. . ' f l 

: . ^ , ■ „ . ^ 

11, Pnncipum plaLica , Magiftratuum edida, rc- 
inia Prudentui». ^ ^ 

. lege ^ fkiifiito. 

JLexeft,.(j?) qil^m populus Romanus fena- * 

tsoriO 

4r^fu ttegum fn /^iiks ^m ^ fogcrt FiORvs «nb Li- 

€0 DicU «au« Rcgam gef(t)al)en^ fo !>iek Leg«$ • 

Drrvii fo ju faqen i boct) promulgimu fic «iiC() einiqc ,]e> 
a)ricbcne®cft5e/ n?ii' witTcn aber Dat>on nifi^f^/ fli]fa\^cjit 

/eliigio i» /. a. mQtiud iytferendo : UHb autf) DCcfe^ ^fl 

jrtgercip. ^ier fe^-^n R3ii' t)auptfdcf)licf)aufDenftatum /ibef» 
ileipubi. Romanx , cc DalD ba^ Slnfel^en eiuer Arifto*'^ 

:ratie t telD eittcr D^mocrade ge[)a6t. S>iefer itatus fla- ^ 
ihra»^ tNII feicle HCUC Leges t»aiirfa(t)Ct/ Utti) Dfe vmas de- 

lominatiattes juris fcripti bei) tKfl $R6lliem* 

£)ieerllC Species juris fcripti l^eiifcr Lexy Declmperator 

it){t reDet t)icr yar nict)t de Lf ge in genere , 6a er eiitert 

uiTum Imperantis aaiCiflet. !Da3 mtrb fupponircf^ Da^ 

;ttijet)ir, ^i To %v^iiy\r\ civiuce gerit , fan t)encn Lc- 

Mlfi^etben/ DU Subditt ^etdpeil. £^0« didtur a y^rj^». 
/^, nam ad legendum propaitebatur pib toliris. 
K fa()reil el philofophiee (^er a /iQftfvi^ $ dl^er hiftoricer 

mb it>enn man 3t6mif(|) rebcn H)tfl, i(l ei probabier/ bag 
f^*x a gcncnnet merDcn > raan bat i7c ante roga- ■ 

ioncm folennem bcm populo ad legendum bargelicUCt. 
Dtcfc Lege* u5crl)aupt t^abcn- fandionem poenalem bCB 
1(0 / vel ei^preflam , vcl ucitam* glge lcgcs ge^n - 
utvrum^ tewe in pr^tcrKum , nifi fit expreffe conftitu^ . 

um . T. g. itt iittfiR^m SQe4)<el!^dM)K- oSe ttcfc ge- 

lerkfia Legis gd^bretl )U pcn Mliooihu< Jvris Natute % ' 
ientium, unly adTatideftas/ ^ier rcbcn mir de Lege 
pecialiter fic dida , oppofita Piehifcitis, SCtis,* t)araui 

1 aiicf) Dic Definition ju erflorcn* mu^ fiit nict)t 

inWlOeit/ candem fempcr fuilfe formam & fi^uramRcipj. 
liDmanar. <Denn C^ t)i McmU JRomam habuiOe primo ' 
.eges, ho» dcinde fuiife expulifos. £>(| ent(Illtl)> ettie iim 
erc fpecies 8c fictc^ Reipuhiicar. ®fe HWttm Confules 
abcn/ qui comWerentf nonrqut prapcrpercnrj* Lfber-» * 
is harc femper manfu , ot^nQcatt Ut Tarqvinii SvpERBr. 

oftcrltdt n)icbcr in Dic ^6t)c m imwmx gctra(t)tef. iinD 

b otdc^^ub Regibus (a|l Oaii a^ngc Ju€ ^^y^^e 10 Di fc i 



c a iNstmmowJM JusTMiAKi LiB. I. TitHU, 
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torio maeiftratu iiueirogante (vduti Confule) confti- 

tucbac 



m QtetA tege» Regi* ftltt) pwmolffW WWDW / t)lt aU£<> 
in btt Leges XII. 'fabulanim mitgtrOBUMt!. SlafObtm 0» 

Dtr t)o« JEonialiiDt jReaimtnt abijtWojfft tm/ 

tfii cit 33orntDm|!cn im SuW/ Dif m«n Confiil« iwnnK/ 

. ti wtxi nm nbtDifl/ ®efrt5< W •P"L?'^ " u""*^ 
'. «fcfiilittn/ unb fNb iW) ii>n<n 9totW crDoUn bncttte- Hmc 

nova euftenie forma nor* leges rcquirebantur. ©tC 

hattm titit «itt 3fit Jus inccrtum . t« roarcn floc fetne 
RgS ©oSc bS ioW Mibifl tocauf htm, «e* 
fc(5c ju (leben , fo foDen Ite m naH> «np«MUh"" aSS 

tCII bic Leges XIL Tabularum au« e)Cie*ente«to. WMI 

iflbclt itilgemctn bie Confuies poit Regifiigmm . tof fif rtcp 

" On frcrat!e«t»flrt»Ct, & certe n«vus eft, Leges aliusgcn- 
tit adlcilcene. 9iaeinf«gef(Dohe per compromiffum , unO 

qux fimdi». fi;b RoMvio Ijaii» fiorcme» , l^tsaaa^ iMm 
^ Diclebarju, viA Difm. med'. ^A» ttMUM vvmltfU 

2)icf( Nobiies iiunDcn mit bcm Piebe in tti«««*n.w» 
BtQnie / fou&crn bit ttoUcn etnt »?'♦•«:* »f ••"•"S! 
tcn. ©ie Patricii woKn felbil mit einanbec unttntg , 0« 
iwirtx etnc iMy^fxl» brtroul ©i( foUtn nun Legcs acbcn/ 

W^aUtI»f£t)i*tBfl*ni*tmti)C >firgo adperegnnos ibant, 
nepatridi & plebs aliqaid oppon^. ne putarent. 
eo» in condcndU legibo»iii»iaptiii»is~«tn™«^^^'^^^^ 

SoLGN uiibLvcvRGvs wowii btn <rt»B®ol(Rr« ittSttnfeD 
lioDcr «jicnqcn fie nact) ®rte£l)enlanl). Sed iw»n a^foti? a« 

ihenienfibus vel Lacedaemoniis pctierunt jus faum. 

ab aUis. rebwspublicis : Grjccia enim ex rcbuspubhae 

variis confiftebat. vid- Grotivs im F/m: Sparf. ad /i». <U 

(Mi./m SlnfrB8«.bco«tfrtfif lo. Tabuias lufommett / 

dcinde adbnc d^ai addebant Exinde folenne jus Xll. 
tabularum cxortum : ailfo »ttCttt tM 3U. Tabote «11 

SKi((l)iHfl|(t) oon ^tfcljtn, jo Grotivs mfonet, «J!^ 

Hebraico aliqvid influxifle. «g roOC OUtft « «wnhu* 
- Romanis . h. e. ex jure per morem Sc confuetodiBen» ll>. 

tndvfto, »itl borttintn , ingltitDttittmog tJon|fiiLc6tw» 

llegMm. mmnfi Dot ilbfi: Die Leges XII. Tabb. btffet, 
.«ommentint bft Senator ju Geneve .Jacqbvs Oo- 
■inftcniiuvs . qui eat e« iiaufirafiomtimt difpol^t, kit^, 
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bac PleUiciciim eft , qiiod plebs plebejo ttia^i'. 

ftratu 

vRSHvsivs sAtmTcvs GENTiLisunbMARaLrvs t)abcnau(]) 

arubec commentircr. SJBcil biefC Ceges ex Ji;r8 Grseco- 

um meiilcng gefloiTen/ fo ifi gut/ roenn man au(t)Oott 
m Jurc Gracco ciiK Notift ()ai / unb fol(t)e« mtt bcn Le- 

;ibo» itonanoriJin cotnpanm/ bcrqict^cn liictctt Samvh; 
?ETiTvs tO fcincitt Cmmmstk Md Ai^.prxfiimf 

wUW »«^n»er9lei(Wi<t) ifl/alKc fel)c car ju finbfn. 
OH Legci XIL Tabuiarum marcn fur^ , n)a« fur^ ifl/ 

'flcga gemeini8li(t) obfcur ju feon, per confc<juens inter. 
)retationem efflagic^bant. Hinc intcrpretatio pruden- 

um, bcrflfeictHn 3itm htif ben aiomern bie MagUVirats-^er;* 
oncn / btc Con<u!es aiifdnglittJtHttwn. Oftmannmi jitfor 

tliea fiittdum jwris civilis fyMt , ^tC Ciciro bie Lcges XJL 

rabb. ncnnct; fo mufti iwm boib aufbtcfe^rtciu jusnoa 

criptum befommCU exdccifione prudentumunb ex tritura 
rori. ©aS meijle Jus Civilc i|l non fcriptum , fo |)srna((> 

criptum mocbcn- gWan (an amft nitbt immer einccleo Le- 

^cs l)a&en/ crefcit aliquid aut deficit, inventa iegc in* 
irema eft fraus , & haC; inrenta nova lcjt. Princcps 
non jurare poteft y fe nuaquam ab hac lege reecdore ' 

reUc, bccglci(()cn lex feripca i»(fre mill nnb ni(()aa. vid. 
Jitt.Nshtr^, S)er9l5mif(()efp56el mac alfo argmoi)mfct) ^ 
unb tcaucte mi)i, bal)cc m\it cc ncuciSefcfjcbaDcn. unb 
ojeil becftacus Regius a{H)cf(()affc^ unD i^neu (o oicl »0« 
it)rcc cclaiiglen greo^cit oocgefaqei roucbe, fo fagfcn fte : 
ffioblan / ibc miiffet m neue©efcijc macftcn. ©ic gorm ^ 
^cc ^epublic iDac Ajnftocrati^ s umcr bi^en 
m\ bie Confuies bic oomclmilcni Dicfi f^aticn bctf Djra- 

ftocivm » 4M t)at bOiKO <»oncanricet. 
)Crful)C alfO : i) f)at man in^fehatu ddibericet dc utilitate 
hujus legis : i) l)at man populum pr<«paricct publicis o- 
rationibus pro hac vel illalege fuadcnda. 3) O^xSPra- 
ed DOm Lege mucbc b|fcntli(b au^qc^nOCn / ut a quoli- ' 
libet poffet legi. ^t^ii gefcba^ per >frinttndinum, 

vttm^\ bon 9.£a0cn in f. Soflcn/ ^icitgiiactft 

INr« 4i) Si popiiliis erat praepafanif » ilte* convenicbac 
tn ftro » in Cemictis nnb accrcfcedte multmidine in 

Campo Martio. ©a muftc nun baJ SSolcE ^cfcagct mt^ 

DCn: Velttis juhesfis ^imes , Ullb bicfe* flCf(babC a Sena- 
;ouo Magiftracuj a Goa(ulCf Praetore » £li<!Utore , baS 
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ftratu iuccrrogai>ce (velud tribuno) confticuebat ( i o). 

Pleb» 

SBa;(f abcc mat m Ciirrai tiiib Ceorarias aOgetbeiitt. ^ 
ber bom fdne tcftam , man nennre ile aui) libciloi , tabu- 
las &c. oDec 2. Signa, cnif Detn eiiien ilunb V R. auf ^ein 
' cnbern bec iS»ic|)|]a&e A. 55Jol(e cincc n\m ben legem ap- 
probircn/ fo marff cr in ba5 i^m angeeoicfcne (Sefdp fur- 

nam, fitellam, ciftulam, qiias fid. apud SrANHiMivM . 

' l^umismstihus,) m Vu R^gay, bejeitftftctc ^ 
felqcn 3 n?o nic^t , Doj anbere ^ nwaitf A« v An%$^u9 

filint^e. £)at IDap rogacio in Comitiis eeottiriatis f IfO^ 

Jep Die ?)teic()en bag meiile w fprec()en batten. ©ie maTora 
fuffragia/ ronrrjen gcjebicr, uno nacft biefem vaiebat lex, 

scneis tabulis incldcbatur, in xrario publico fcrvaba-ur 
• cura Cenforum, nc corn mpcretur. J)iefCSt)ic^ nUH in 

fpecie Ux , iin& i%tm fletiieiniglitt) f^uen Diameu Don Dett . 
Confuiibus , qui rogabant. S)iefe Slrt ©efefte iu getot 

baiierte bi^ auf Tibkri vm. ConC Pavw Mbrvla & Pav« 
i»vs Manvtivs ^ legihs J^mmm. it. Nicofc.,GRVCCKiv^ 
Tr. 0h OmitHs Rpm. 

(10) 511« ^er rltomifctK »1)5bel imrd?u / bal fein Uatus ejcais 

Kegjbus niCtftlf ^ebeffert / UnD nur Die perfon» imperantis^ 

•eranbert maitni tnfeem Die Patres nbccoo tn Curiis uuo 
Centuriis Dfc grofte ^art^ep anlmailiMt/ un» olfo bie Cp«. ' 
xAitia unb Leges mei|]en$ in ftvorem dlvitviiii ablieffen/ • 
wofcek) c$ benno4) fteiffen folte : Popuium fcrre legcs s fo 
ibolten tle fol£()eg nit^t Idnger IciDcn / unD »eil jicl) einec 
imD ^er anoere binter ba« eBolcf flccf te ^ fam e« lu einem 
. Jumult / Xsit ^JjoSel marb cxcitiret, ma(l)te cineiiatuf|lant> 

^ comra Patricios & Confules, & fcceckbat in montem 

^Aventinom.' !Dte ®roffen (^raui^en imoc aSert^anD fitiet: 
/en» bcn V6M itt befiinfftiqciiralMn &kfcc Drang DcmiK^ 
burct)i unD fagte : Si3ir muiTcn aud[) Legcs gebcn fonnen- 
' ©atHt cntilunDcn Com%UM iributa , babet) mar Dtr ^>obe( 

flarcf rr- vid. Grvcchivs dt Omitus^ ©ei^cr |let)et in be8 

BtvFKiNi Traft. de fsnderihus , menjurls. In his Comi- 
tiis non Conliil rogarc , fed Tribunus Plebis rclfcere 
iicbebac. 2>araU< macbien ftC PUbircHa, qiiae obli^e 
; popjuhim Rommimidebdbaiie* S)tcPatricti inrmilliglCd 
fimCU Dtefcl jn^ar itDCDmo^I ^ L^em Iknsikm 

iikhm , bie fie burtt) il)re jroeoiual^lige Seceffion erftalten 
^ttcn i Da 0 ofi^c iuoi Iti^m tmi chicanirteo fie ubcc 
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t):)S aatem a popub eo ditferc, quo ipectes a gene^ 

• * • * . rej 



^ai ®Drt Popuiusi fn(t(!)((U ratione obligarinnis exiflius- 

nodi piebifcito neue ^iiDd , unDfa^uii: Picbs fan moI)t 
^eges9e6en; btei^ttftinDcn/ abernic^cuttf/ bemi mic g^f 

^rCH ni(t)t adPkbem. Hiocfecedebar populus in moii* 
em Jamculuili » imb lOoUe gdt lOeQBe^m. DeMoncibus 
loxnanis' vid. Olat BoRRiciin Trad. #4«««/ mrUsJtmaws 

mufia. in r^yJwrtf Gitfivii , mib^auct) a part. C^nDlict) 
^f^lnfftigte man jte, unb ^orunfia murbs bcu Piebi- 
citis vis & vigor legum bei)aefcget , baf 0« ciud) ben 

»enat obli^iren foUen/ vid. Avl.Gellivs blcd.Ait. L*i%* 
7 %7» DiefeLeges, toMjH fcifceme (i e. rogance) tri*' 
mno plebis & fciente poj^alo gcmo^et xmtt^ta, tKlUeil 
il|'0 eandem .tim om legtbas a Senatorio Maginrani 

ogatis, ^ Tribuni plebis dfter tDaien nic!)ts anbers , a(3 
Votcdorcs popu'i, fteren DcrfitieDcnc n?ariU/ fccundum 

'ivrerfas re^iones urbis Romande. ^Siefe fOUtCU inrercc- 

liren/ mm il)ncnein Lex ni(t)t miflimD / Diitfffe fic() 
mct) niemanb an i^ncn Derdrcttten. ;£)aS hatce nmi^ 

nct)r Comitia tributa, Da C^ in tribus CinqcC^rieO lin^ 

00 Dc< «cmciiim aBoUE > tncbi;/ alS bir Patriciorum» xm 

'Cll> Oa Mnqegcn in Comirii& Curiatis fo lOOW/OU Cencii- 

Jatis , Da Die «urger in 3liifd)laq genommcn rourDcn/ uub 
:enfus 6cjal)(en mujlen/ ubcrall nur bic rei<t)flcu uuD Dor^ 
ct)mllcn roacen , Dicieniqcn abcr / fo ni(ftts Ijatieu , unb 
siric Ccnfus gabcn / auc^ uicj)t uiit mm tmm aeBec 
ieroon ctma^ reeiic^ \xtib yoliiifcbc^ lefrn mid , nc^mc tni 

»a&Vto « Ctnct Mobile di Vonetia > D^cur/us ppliticcs. 

3ic PieMcica loorcn jiiKir flrofc imguiariuifcii ) aocis 
tiim foiHi c( mSii dnfe^n / bcnn c< lonrbc W Siipublir 

ia(t) cine Ariftoccatie , ^olb einc Democratic. 2)ic(c 
f'x/3«rK unD revoiutio Reipubi. Rom, mac a(fo Dou grof? 
im eiuflup. Qu' ^aben biefe Lcges unb Piebifcita no4) 

)rcn SftUften ? Rcfp. Mutata licet Republica omney t^- 
len leges toili nequibanc. tm Uum gcmol^nct:^ 

IfO blictal-l^iclC/ UHD JUltt fldtcn ftC e^C # quarcun^Im- 
eratpr (u^ fecick lo eSeaa |)ei(fctt^lillb fuit fiCOflcL^- 
es« Sll(o n)ar Leae Aquitia* Falcidia ctn Pl^bifcirum» 

50 tommt inan l)tnttc bie caufas legum, mcnn man Dercn 
)riginem berftel)et. ?8on bcm Confuic rogame ncnntc 

m {iC htff\ c* g. |.aL.t: abia. > Corncli<( ficc. IQon 

D 4 fcn 
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TC : Nflm appellauone popuU umverli cives iigpifi-,. 
cantur , connumeratis etiam Patriciis & Scnatoribus. 
^ Piebis autcm appellatione, line Patriciis & Senatori- 
|>us,cxtcri civcs fignificantur. Scd & Plebifcitn»- 

lcge Horccniia laca , non min\is valere> quain leges, 
cG^perunc. , ' 

De SenatMebn/uliOm 

J; 5- Scnatusconfultum(i i)cft, quod Senatus ju- 
bctatque conftituit. Nam cipi m&xis eflct populus . 

* f ' ' ' Roma- 

(eti Lcgibus unfe aHcn fclgcnbcn Spccicbus Juris & Legum 

'lan POMPONIVS /. 2.^. deOr '$g. Jur. BYNRtRSHOEK i« 

Umtffii d.ieam Ugtm, abfonlXrlMbabtC Georo.Schvbajl- 
irvs de FsHi jHrispnukmtia Km. tUMt^elCfm mSm^ 

<l l) Qu«r- 5Ba§ l)at iCtum geI)ci|Ten ftantc Rcpublica ? 

Refp. 3n iRom roar fcit bcm Regiiugio aQcieit ein Sena- 
' tus cx Patriciis , Dicfcr l)a«e cin grojfe^ Slnfebcn / bertimD 
f atrt ben Docmljmllcn aRdfli(lrat« *^crfoncn / Vrxtonbus, 

Confutibus , DiAatoribtts &c. UM) bllicf ftCt^ OUf ClliClK 

looo. ^erfoneti. S>tc «omc^cn iMccit Mc Con^ 

.fuics y ancinwcil bie 9l6mif(t)e SicpuMte Wiic mcrm Ari* 
' ftocratia mt , fo fontcn jrDac Dec 3iath unb OleMagiftra-. 

tus Senatorii leges rogircn unb projedircn/ abcr biffc bdts 

tcn nict)t vim obligandi , cbc UnD bCOOC DCC populus roga-^ 
. tos foUOe per majpra approbifCt ()atte. ®ie deliberirtcn , 
nrcipooictca Den Lcgcm Dcm 9Bol(f / fuadebaac uuUutem, 
nrgebanc nccdflicaiem , fed ut obligarenc popiilaiii» nimr 
^uam effecenmc. ^n i^CCIH Ordinc ItiaQtCII ftt 9CI0t|rc 

. SBcrorbnungcn / abcc feine eigentli(t)e Lcgcs , Mtm filc gicii* 
- gcn niemanD an / aU ftc fclbjl untec einanbcc. 2llfo i|l Da« 

HOeS nicOtJ/ 0)a5TRiBONiANVs faqct verbis : Nam cum su- 
flus SCt^ vim Legis habencia nunquam fuerc in 
lUtu . Aciftocraiico > »01^011 Trikomanvs c^t; @ic ^Ottcn 
p^t magoam amj6ricatcm 9 Mt Fmogativ^ » lontCB 
Dietcj attCill WCrtt|>tCll , g. cnumphos dccem^cc» de re- 
. Imjs ad p^tiam ^cAautibos ftatiiM^ dflfil)Cf«fc de fii* 

turis legibus , fed aon ftm legem 5 Da< ge[)ortcdOctn Dcni 

.Populo in CoiTiitiis coUedo. 2)ie SRcpubliC »aC JlDaC 
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lanu^ in eum Ufiodiim, ac difl^cile ellec in unum 

convocari lcgis rancienda^ caufa : ^cjuum vilum' 
lenacumvice populiconfuli. (ix) 



bractt 9 fte (iefen (Att bem 9?d(^ nod) dntjicn®e()ctn bcl 
nfe^cnS/ unb bem ®9l(E Dcn iS^cin l)<r altcn SrcD&cit^ 
:ffm ft(t) t)al)cro ni(t)t Keges oficr DtmtHos , fonDcrn im^^ 

rincfpes Senatu^ mhncn* vid. Diifert. hn GumdUngimut 

m CenjorUui. ^ ®ie autorifictcn atfo 9(ctc()fam NnSiaci^/ ut 

Cta haberent vim legum , uttb bcaucbtcn Seiiatum HUt 

\i fimuiadinim, iDoburct) iwn 9Bol<( mctp iiiac()tcn , 

urare adhuc fiberratem. Conf. Noodt jmmJia. 

5i< licjTcii c« alfo nodb tmmer bct) ber altcn 2lrt , «cfcftc ju • ' 

Cbcn/ ben)Cnl)Cn. 2)CK "^^'enatorius Magiftratusfomof)!/ 
U 6cr Plebejus , regicrtC no^) / abcr bic Imperatores , 

Dcnn fic etHcn l^egem geben mlun i flienflca m ben 3iat6/ 

Itelten Cinc Oratlon, propomrtcnbCnLegem, recom^cn* 

tirtcrt felcoeti I uitb ^cgaben iftn bec Odibdnuion bcf 
iia(l)i / iKt Dcntt tottmanb tmt ^cr^ , tm Legem ju 
Rtfbtatacn ' SBenn tmn btcfc DelibentioaficfilNNtt mt, 

0 ibat ber Omfnl relationem ad Senatum , unb nacft bcr 
?anb bic Imperatores, aWConfules , felftjl/ hincoratio-; 
lum Principum & relationum ad Senatum faepc fit - * 

nentio. jRacb bicfcn Orationibus mufie man fic^ in beu ^ 

iCtisrict)tcn/ nemo reiiftere audebat. vicL SoPio GeM- 
iLis 4^ Ora$imfius & geb^onHui Prim$imm. S>te{plC 

icipionNtf^tn :Mi&w nnb Rflofisflbr juris aiUorff. 
Bein •riibcr voat Aibemcvs GENmrs ; bepbe mctrcn gc# 
cl)rtc 3fiiri|len. fficfaqtc Difputation ifl fcinen Parergis 

)Cl)§CfU9et. Conf Christ. Ottonis a Boeckelen. Lubec. 
Dilf. de Graticnihus Prin^ipum. SBcnn UUn / orationiet ' 
deliberatione & relatione fa^» bcr Lex appi^obictt Wsc, 

'o bic^ man fei4)en etn SenatwMfmkmmt »cil bie 
Coa&idtin Senani btc iiontcbmflcn nmren/ <Htt ntan bte 

SCta wn tbncn bcncnnct. Sbb Imperatoribus ^t man 
!10C() Lcges (jegebcn / popula convocato , rogante Confule j 
a)iC ^Obcn n04) Diclc Plebilcita -fcb Imperatoribus. 2)(nu 
liC mnmen |l'Ct) Tribunos Plebis, Pomifices, Cenfor^, . 
Confuies, ne populus refcifcettc, liberiatem cfle «ifi^ 

9 CiOfidatui &n|ieratonrte (brtl «(f nuf fub JusTr* 

Nm>^ taOMt fut)r4c « bcn tM»\ nifi^i^ M mag . 
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' . De CMfiUuUMe. , - 

6. Sc<t&: cjuod PriiKipi placuit, lcgis habet vi- ^ 
eorem : ciuii lege regia (i 5J, ciiiac dc cjus^inipcria ' 

nwn tN»MM< bitj* cau&nj ongtgtDm ftabtn ""<i"»"V|"- 

Rificam ,tnaiDl)cai>«awr«asPnncip«m mttjr unt) «KJ)C 
fl(rD(i(nttn< vera 

lUU' baraiiJ (Ct)tn : Tempore CicnoMis •fWIC iROBI Ofll 

»Ol(fttld)rttll, iDltPHLEGOK ScriptorGraeeus it ee tempore ' 

iKKUfltt. foa<n iibtc 9- ^DJiaioneti in 3iom atrocnnfton, 
luafi bomabtt roartn 60* Di« Comitia en vogue. a-ac;itn 
bat uian OomaljU m convocirtn foimtii , imb )cr^ 
mii mu Ott Wcnot obmmmi vid. i«jc. Vos- 

■ swi UmH^^lmJimt wrHi Jima.-^ e(Ut(>(lttn tt4> 

nicbt oQt tn Dtu 3iinq»3)iaiirtn auf / fonDtcri iw wiiwai* 
fltn roartn oiif i()cen «on& ©iiKni. Amtowvs Avemmw, 

■ (in ©ponifcbtC »ifcf)i)tf JU Saragofla . 1)01 -fe lei*iuf * • 
,iOW.flCfCl)rifl)fn. Gellivs N.-a. Htt>c. Ub. 11. Cap- 7- 

au(|» / nM b(9 tKn ^Cus mfl^oaiiatn/ ft^ octid . 
fititifltt. . . . , V 
(i 0 Sit9l»mifcft(n 5tooftcmo(t)ttnni<6t9((t(t>C«mft|rotioB^ 

fit btbifUfH imaginem priftinac Reipublic*, Itfftn C«ini< 
" tia balttn rogante Confule , unD mO(()ttn Plebifcita , fci- 
fcente Tibuno Plebis. Plebs concurrirtf / bod) dirigifj 

ttn (t( bi( MatWne. @i( ma*tfn SCta, «nl) fogttn/ U( 
■warm Prjw^ iMttiiv, tMf ^(TQ a6(c i)atttn fit nicOt/ 
fcap fif flct) t)(kt(n Reges stittnmt/ fonfi(cn nuc^/^ri»^!»^» 

«urte tr DorWfC (nnrujW. ©i( SRomtc loniai MSEjrt 
ni*t l(it)«n i Dtnu jtDfcman »oc fitc bit 5ceo&f «t ott m* ^ 
vMiblic pottir(t. ©er oltt 3uri|l Labeo . auS) Cicero 

Ibtt m Oro^ ®ffct)ttl) OOn it)rec fuppreira hbertate. So(5 

SoimIMu^ otrga^ man Dit gcen^t, man »iicd( Dec X<^> 
atnwijnt , tM J(nfl(» M auMniuiafP mtiit an / Jm • 

' ImperiWiOrt» Jtt (((irdkn . :. tMtm^ «m 

6i(ffmtitut ouc^ btc Lm Hni^MmatwvS»: J»^; . 

ANvs IfOtt DOi fimulacruia nKfl , «'«1«« mpiwb« ^«f 

& fi<nriXt'»>< nomen. iH ti« gcoiTtc ©tctit/ n>o« £«» 

ffi) , ol» w^"" ^'''^f^l^* oufgtfommtn? ®o« tc 

6, hot Imperator Justinunvs in Ditftm §• fltfagtt: 9Jttn* 
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• De Juhe NAaroKAti» Geht» et Civ. ' SY/ 

.dt. pop.ta,ci&inta.n. ,L;in;p«to.fJ ^ • 

DOteltatem concedat. Quodcunque £rga luipera- 
per epiftolam coufticaic, vel cognofcens decrevi^ 
edifto praecepit, legem efle conftat. Harc funt, 
t ConftituLiones appellaiitur. Plane ex his quqe- 
n ( 1 4) func per^imales ^ quae. nec ad ^exemplum 

tra- 

, • _^ \ 

atoribus omnem fuprcmam potcftatem ubcrtragtlt j ttfcCC 

»oa Der 3<it UrfpriingB tl^ utucr ben ©cui)ricn oict 
Strcucfui flciDcfcn/ Da it)n ciiuflc Don Avgvsto, anbcrc 
m V£SPAsiANo » anDttc 0ot> Hadkiano j)(rfut)rcR' Ko- 

nanx oonicn Regium abhorrucram» tDtC foltcn fu tout 
larim- omi Priodpaias originei& nauvitaicI^emRe» 

ftam gcfc^et baNn? Refp. vti ifl aueii va^r / imij mait 

ie Lege Regia faflft/ fo oicl t\i eact)e aji6eirifit / ni0t 
iDcr quoad nomen. j>cm ^obcl Durtftc inau lll(t)t njif^ 
en laffcn , baj fic Regcs marcn , Dic wcifcn tcutcabec mu > 

leu i& mool. *^tlfO »ac OCC Lcx Regia in etiedu f(()otl 
leo Avgvsto 9 fcd non liomine i tempore Vs^PAsuNia^ 

)cc fint)it tnoa DUftnLeff^arcxpreircAiifM/ifgenenttctunO 
n er6(tnocara&<n/ loit <r njo« ju 9Iom tfl i lo^tc i()it 

lU(t) Grvtbrvs in^fuo immortali opcre Jnfcr'$f$i$mm 9 

0 oicl noc() u^riq 9c6lie5cn / mitgct^cilet. SBcp Den 
nern mar quodammodo cine Wdaijl, M im\ aacjcitDic 

)oteftatem Imperatorum me|)r laxirct UUt) dilatirct/ a j 

itt0c|(Or^HC^ei. 3RaH l)at eS Ddt)cr Cakpzovio n^^enom^ 
ncn I Daf er in fcinem Tfiua, ^ie L^e dUf^ mim 
Ztofit in S)ctitfiWant^ nttt Dct» gttotiilim «^omparlrct/ 

ttlb iHe CapitoJathmLegemRegiam gcntntttf* Noieoim 
>er Cap^itulacionem potcftatcm Imperatoris arAius fcm- 
)er rcftringimus & coardamus. vid. Joh. Frid. Grono- 
nvs (pater Jacobi , dodioris filii) de Ltgt Regia, 

/espasiaki ^citm fam alfo Da^ SBort-^^^»^ /^egia auf r 
inD Haorianvs qiac Der v^&i^mii^ivOitjim^ioma m(ifbfi 
t, ttftD Dut Masque afejoft. Sort)tr mor mt^ m 

ncn lU>cnat|s veteris «90 &6rig / fonDcm Ot^lt trtel mU 

a 5 aaetn jn Dicfcg 5laofcrl B^itcn t)orte man ii\(btS mel)r 

On Le^thtii , SLth' &c. fOUDcrtl DOn Conjtimtonfbw Phn^ 

ipum. 2)cr ^enatus 6lieb jitjar bip auf 6ie Btitcn JusTi- 

[lANi ; aHein e^ n)ac cine ujmbra Senatus iihe aucoritatc. 

) ^iife CoQftmidoiM^ Brm^ipum mHtii m gett)dto : 

j)6ttiD 
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trahuntur : quonikm non hoc Princeps vulc. Nam 
(juod dlicui ob nierkum kiduliic > vel Ix quam pceiimn 

' qutales, aDie Generale$ ftabcn OClfC^icfccne 3iamcn. ^iiXir 
Untcr ijl EdiHum , mcnrt Der Princcps propno motu , o\)0 

. r .. ne Da^ er Nrum ioiiicitirct n^orDcu, etn^as iefi<i)kt. 3« 
toen 6MguUr'$hu4 gc^oren Mcrtpta , bjftjhu, njclite ftt^^*, 
= toe cini fmb SGBcnn man an ben Pinicipcm re&hne/ fup- 

plicirte^ tunc Princeps fttbfcripfic % rdfcripfic » « darfo 
. " ' fcripiit. ftefcrtpcum cr9C()et RHr Epiftolam oliedjiK» 
^ OUf ei ne Supplic , Memoriale iingularis alicOjils l;plninis» 

'"Cinc^ Privat-?0{anng. Conf. Noodt in Diuksimm * 
(' Maximiano^ Dcr folCjjCj fct)6n ClfldrcC. .y^»^*^ i ragma^ 

• tica iji/ n)cnn cin Prxfcdus ober einc flmusc Oemcinc fee© 
Dem Principc cine ainfrage tf)at , unD mm toiefer refcri- 

birte- Decft$a ftnD decifa» ba t>cr Princeps concrover*^ 

^ fia^ , lites Hbitilfan l)M/ bic ncmuc mm tm St^feMOf^ 

Bic qtfaeritur r An Refcripta & Decreu j^s univerliie 

produccrc poflint & eff dum in omnibus cau& fintrfli* 
bus habeant ? Siuu ^at fclbfl Dcr Imperator Macrinvs foU 
' Cjcfl! negirC( / UnD aQc Refcripta fingularia atfrtjatfCU ©OU 
^ len* Conf. Ant. Schvlting Difll f r§ Htf^rifi. frtnc. §, ' 

. !{• feqq. ^ Diclc Tribonianvm ^CtaDcU/ unD CM 
' ^ HljC eiUC^ JvsiiNUWVwfy DOi flf iHe Dccreta UUl) Refcripta 
^ Prindpom f0 avtorifiM Non facte.' 

' ' bant jus , niff inratuiiTent , |le t)aben alfo Wn fcri- 
ptum , fed non fcriptum SUmcgC ge&ract)t / ut vim ha- 
^ bcrent confuctudinis. ©aflt X^ii ©a^ Noodt in Commen$. 
i'' ad l*and. n)Ol)l obfcrvirct. Gvndling. ad Oigefia p. fZ. . ' 

. 2>iefW ps nbn.faiptum i(i ftcrnact) ein jw fcriptum pro- 
inuigSim.m moctai. /(Bkt^^mtc btc Aurea BvUa aufanot ^ 

^ jus non fcript^nMUr/unl^pttpromQigfttiofiemfcrip^ 

iDurbe j alfo ijl e< au4) l)ier gegangen. , CtoRitttcionca 

^ectales f. lcgcs (ingularcs fiuD Privife^ia. Privilcgiunn ' 

3uafi juf privum , . /ex frtva , i, e. lex peculiaris , XwX^ 
lei nicl)t aflebiuDet / a(g fo fcrn man ben priviiegiatuna 
pro priviiegiato t)aUm \m% v unb iu fo roeit tlnb lle^^g^s. 
' tDCtlman eincn folcbcn priviicgiamm mup ungefrdncti laf« 

?<te I bcnn tS* privilegiatus f)at Cttl jws prohibcndi omni. 
/ibns. Ih libel^a RcpubliCa fmDCt ttmn IHntfl fol^ Privin 
i i^ia. /PrivUf^ia M.sn/gan$gr ^ lex erat XU^ Tabula±. :^ 

^•ji..'— . / r * , • " rumi ' 

• ' . s » 

* * 
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g^vic > vei ii cui iine ex^mplo vi^bvenic , perfb^ 

i non cransgredicim Ali:i^ aucedi cam generalts 

» omnes procul dubio tenent. 

• * ♦ • .... 

• ' De 

m i tMn cl mKiaibtt m itnglcicbf^cit nmtt Oi^ 
©a (i6ec Die Prindpes famen / tjerdnDcrte tl^ 

t\ti/ bk\t matbUn aUi ftbpant^ IDClp/ ob poteftatem ab- 
lutam legislatoriam. Priyilegium eft jus «on omnibus 
irens j uni prodeft , alteri nocet,i mcil 011(1) etlict)e Pri*- 

icgia nact^t^eilig fiiiii Priviiegia lifiHa m &if^ ni^t 

if / fanlXCn eximircn mir iem(mD parclculier a lege. 

ite jinD vcl PnviUgia fav^sMfa. wcittt Dcrfemgc , 6er 
Motiuiu r t>mn tinm ^u^en ot)er 33ori()c(l ()ai/ liber* 

tcm fingularem concedunt j vcl Privilegta oJicp^ , i . e. 
OT« fingulares , J)a Dcr Princeps bic ©rrafTc Crl)Oi):t. 

g lauici injac njun&crlicft / burct) Priviiegia gcraDcbrcDf/ 

bcncfct JU n)CrDcn / fingularem fubire poenam j aUan 

an mu^ ^ier nictt na(t) unfcrcr langajge urtbetlen i tNc 

xnas fiiigiilares ^citTct Cicero fclb|l Privilegia » paenat 
iviUgianafc J>te favbrabilia ater ^ilDen Oflejeit grariofi 

iqi4d * loenn fic atid) onerofa flnb , unb fonnen ba^ei; 
lejeit micDcr aufflc^ohcti nKrocn. vid. Beyeri obferv.iita 
5 obferv. Hafenf. ^clci]ni^cit barju ttjar Dicfe : F . . 
me bem 6l)urnK (icn oon 2ad))cn Dasealcnber^^Befcnunt) 

fonopo!ium fur 8ooo. 5}it|)lr abacpac()tCt. Videbat E- 
ftor, fecflclxrum, Qleid^tOOi)! O^ar bag Privilegium 
tulo oneroro er^aUctl- Qu. quid jiiris ? |m f(|)neb BsYtR 
ibdcfcndiirlC/ Eledorem pofl*e rdcindcre privilcgtum 
onerofum. Eft enim privilegium , ineft fcmper a- 
juid gratiofi. Ergo habet gratiam X Principe acceptam, 
atia auCem ob faluris publica? rationem omnino rcvo- 
ri poteft. Si nihil habec gratiofi , cur privilegium vo-L 
s ? Die Edcntia privilegii ^cflcbCt in graciofo > talii 
niraaus non cft /implex, e^ iTccfct cinC gratia Oartnncrt. 

mg(nl|tni)/ »tc ^etxaijt, m ctnaifrc9cn SlcyoMic bic 
ivi^egla fo gar frcquent iud)t / weM wan auba/ fo Diet 

Oglict) , bic a^qualitatam inter cives JU erl)alten UliD dU 

\ DMb ju bcrftiitcn fiit^ct , ti fei) bcnn , baji einer gac 

ecllcntc Mcrita bcfd^e foUe a&Cr aucf) Cin Princeps 
l()t fO liberal battWI fei)n / roeil aurt) in Monarchico Ibru 
anes cives fuos sequales ftabcn foflcn. Cicero bat^ 
\: fro SexKHorci9 DiC ®^40(k||mt tm Ptivflcgiorum in 

pubtica Mncriea. , , Qs) 
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De fure Jhonorario. 

7. Praeconim ^uocpc Edida (ly) non modi- 
cam obtinent juris dutoritatem. lioc ecuOn jus ho- 

N - nora- 

- / • • _ 

AcdaitNn s jnaximv$ konor jerat Pntcorius : ^iinfangt tMCx 

tec Conrui aDem^bl <tti(( Pr«cor, ndi^Dcm ato Con« 

, fuiesweflen fccc^iiricqc abmefenl) |ci)n miilien/ tin\)l)tcTH* 
. bunalia nicl)! Uec tonu» / lu m\xU\\ befonDcrePrar- 
! torcs gcma(t)et. SlnfanciS marenDcren nur injccn/ nact)ac^ 

^nb^ mUliWnmebC OCrorDnct. Jus dicebatur nomioe po- 
puli , hinc publicc diccbatur pro tribunali. Practor ie* 
debaj: in foroin fella curuli , ()mtcr ibm fafCII ^ic Aife>i:o- 
rei, quoromomfiliis interdum utebatnr, hemicydam 
vel femicirculum Ibrmantes. SDk Liftore^ fecMcnrcit Cftn 
cum fafcibui» & fecuribus. ?r j)aaet)ic t)ot)C Jurisrfidlioa 

m^if cc fontc auct) Jeine leges gcften, ec feane fein impe- 

. rium merum , fonDcrn nUC mixtum, i.e. tempcrarum. 
Jus dicebai Praetor , Diefcg a&cr bcijTcf nicftt Jegem fcrrc . 
ied mtetpietarlt dicere.quid iit juris > qux adio, quae 
fensnttl^ conSpeut. lA jus vocare ()Ctffef DallCC ^ Praetd^ 
. rem vocare. S>tC Praetores matcn fiion di((6;9mcgcn Rltr 
Mininri legum, ftC foItCII fcinC Magiftri legum fei)n ; Olf 

lein DaJ Jus xii.TabuJarum flab iljnai @clci]mbeit DarjU/ 
. loeil eg bipweilen l)art 4niD un;uldn(ilic^ mar. Erat Praetor 
, Magiiiraius togatus , uuD iDcil cr euicr Doii bcii oornei)^^ 
ijcn SRajitlratS^^crfoncn irar/ fo t)ieiTe cc Maj^iftratu^ 

Untrsrmf Itnb fCtnC Hdida fu$ bonordrntnu Slufciftglict) 

rturbe cci jmac nitr ex Patriciis jcnommen / nacftlicco abcc 

Ixm D^t« plche m()« 

incn mujle. 3Bictool)l Die Pnetores nun fcih jus novom 

intrGduciren fontcn^ fO l)icf CS DOCt) J^s fummum ftri- 
Aum interpretamur , mutamus , emollimus , in micio- \ 
' ^ rem pariem fledimus & ad fada in juie iftofummo non_ 

' contenta applicamus.. Unicr Dicfcm Prictext mact)ten jic 
tfftreniet) itcuc Leges, bcDtcnicn tli) abcr DccFiaionum^ 

HnD tbatcn aflCl Mib fpecie a^quiiatis ae^itas vero cft 
prseter jus ordinarium ibridum & fummunu ' ®f)n fDl* 

(t>cii Fiaiombus i|l Das flan^c Jus Romanum anacfiifl^t • 
©lci(f)n)ic abec anfdjislict) nuc ein Priecor , fcil. Urbantr*. 

HOC/ mtt) ftafetWOUU^ crefcente numcro percgrlnoruiY. ' 
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rarium iolemus appelkre r quod qui hotiores ge^ 

it, idcjQii ^iagiftratus autoritat^ein liuic juridedc- 

npiu 

i. — I.— i » « - ■■ " ■ " — ■ ■■■ 

m eistjKC ^r^ot peregrint7r|;u)ti nrafle^ alf0»iiri)ciiaH(& 

n h\t Praviocias Pnetoces <icf(l)i<f(t/ &te Oiicr alltKllltt|r/ 

\li biePracfores jii jRom , jii ia^m l)amn. J)ie Liaores 

)Ci)iUUCn \it ClUCt) cum fafcibus & fecuri. Conf. Spanhe- 
VII V5 4e ufu 6ir frafijnifa J^umirmatum. 2)a^Cr tO\m\t 

ba^ imn m\ mUn Praeioribus licfct, oUt in tcrSiabt 
jtm mnn mlbi mcbr ai^ mttn / moDon ^ Urifsmis 
\w« £did|l.ptoponiru/ bcr f^eNgrinw (Uia: feim Edi<A». 
inact)en fontt/ i* Ww)tt RsiNoibvs . Prof. m grancffurt 

mbcrpbcr/ iii fcinen y-^^Wii^ folt^eJ bcbaupmi n^oRen/fon^^ 

Wrn er judicirlC blO^ fecundum jus naturce & genrium. 

HJeil nun bic Pratura cin munus annuumroar/ unb iaiir* 
lict) ttn aubcrcr Prator auffam ; fo pjleflie berfclDc fcinc 

[nterpretationes obcr EdiAa m aibo f >Avxeift$ki$^ i,t. ta- 
bula dealbaui Qlit fct)nHUtCtt 9&UC0(l<^Cn |U proponiren* 
iridl. $tfM&siv$ de.M90h ulMr^fnm » t!cr iHtfC^ ^ccarat fHEs 
[(l^rcibct; In >ac tabu^a fcribebat Edida • waj fl Mcftf 
[^a^r llbcr fprccten n)OQc i ^inJemva Edifti aequitatis 

dabat , babcr m\it Sylla babcn / fic foltcn n\^\ fo offt 
changiicn. 3a l?i^n?cilcn cinberun fic ibrc Ed>da fcl5|l ia 
il)rcm ^cAjXi^ mc^acgen i()nen aufgclcqei marb/ fecun- 
dum fua annua Edida ju fpicct)en. S6cil abcr Dcrai enbtf 
[t4)t<^r ju .t)ie( n^urben / fo bcmoa folc^ci ocn lEasAr Ha- 
oRUNVM^ Daf cc fo((t)c in^gcfamt tar4> SMviyM jvuuNviii 
RfcAWM coiiigiren / un6 ant Dcn Dornebmflen lcA tt.^ 
iitium perpetuum Dcrferttgcw licg. Sr ocrorbnete juglcicft/ 
Da^ bic Praetorcs imcl) beii]fclt)cn judicircn / unt) t)ie SCti 
^arubcr commemircn foltcu. 33ic Praerores hattcn nun 
ii4)taaeiH i()rc Ajfejjores, (oubcrn aud) tl)rc ju.Hces 
ianeni Dcnn mctl t)cr f roccffe fo bicl n^urDen ^tx^f 
Praetor n\^t aM {iM utuerfueOcn fontc/ fo mu|1( cr Scu^ 
e ^abcn , Dtc Dal f adium^ ttntcrfu<)ten , moruM cr iict) 

liC^C befummtrtC Vvxm dabat folam sM3:ionein» 3.€. 

Dcnn eincr mcqcn eine^ ©arlc^u^ cincn txrflagcn woltc/ fa 

lab er il)m Condidionem certi cx mutuo , biC @ad)C as 

>cr murDc flleiil) ciucm Judici pedaneo Don il)m aufgeira* 

|<n/ biefca inrtruiclC CL' fcl5(l : Si fnm , condemm au% 
ilQhft. ©crfelbC UlUClfucbtC t aa re vera mutuum ^d- 

itf unD Dtticl ipar Dai laauiii . moriitw Dcr Jvdex in 
■ Dcfon^ 
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runt. Proponebant & ^iles Curuies ( 1 6) cdidum ; 

, de quibiisdain caulis,, cjuod <k ipfum jm^is iionorarii 
pordo «4^ ^ ' 

De 

5efont)ern Hcinen ^dufern / bafiitcis 1,^ c«gnofi:irte* judex 

' pcdaneus Wurbe ttCitlUmt/ quia non in tribunali fede- 
liat'» fcd in fubfelliis , & quod pedibus terram contin^ 
^ gebat. Cognofcebat dc pfano in piano > non in tribu% 
nali, non in fella cumli » notionem taotutti habebat. 
€r ^tte Qbtt (benfOU jeitie AffeObres , qQdnim confiiii« 
nitbatiir. VhL Geixivs M^. li^- C air CfC 

oiirbe aurt) burtft baJ Soo« eraeWef. Con£ Gtwt. Moomr, 

de ]urfsd$3. & Imferh U^, l. C ih 3EBenn Ocr Judex 
pedaneus gefprOCtieit i)(itti f ad Prartorcm ibatur , D(c inu» 
Jle bie Execution beforqen. Crcfcente urbe cr^efcebant Ji. 
tcs & controveriiae dvium > tXlJnt ma(f)te man t)erndct) (Ut^ 

' nier imJtt Praetores , unb itWt beren bip jc^en. ^ati 

mf^t fCbCtl Praecorem m foro fu^ 1 Dcitn ttl 9tom tomit 
»ie(e ^SPiti I iie(e regiones • t>iCk Qiiarticrs. Poft EcH. 
Aum Perpetuum burfften bK Rraetorcs fetne EdtAa me|)C 
tnacben/ fcdaliis artlbus jus lua ex autoritate Aabilie- j 

bant- 3ji|j ficbet man, Da^ bcr ()cuuge ftatus ju- 
diciorum t)on beiii 9t6mif(^cn qants untcrf^^icben fci)/ an^ 
' gefe()cn unfcre Judices jugleicb SRaaiRratd ^ ^erfonen finb / 
ifl[/ fte tonnen m(i)t aOein de faao , fonDcm au4> de 
jore cognofdrcn/ imb it^rc Urtl^iU ezequircn. \ 
• (i^J 06 jn)ar ber Practor bie mei|!en caufas civiies ()at(e/de 

quibbs jus dixit & cognovit de jurei fo proponirten bO(t) 

toic jEdths Curuies , bcrcu gUid)faas in bicfem §. gebafl)t 
tDirb/ aucf) il)re befoiiberc Edida/jeboct; mit bem umcr^ 
fcbeib , ba^ bie.Prietores meit mebr eacben i^mvx , a(| 
Bic iEdiies , itttrem biefc luic bic^IarePt ^ 'l^oliceQ « ttitb^iri» 

rcrt«®a(l)en 00rna[)men , qttse ad «difitium lediAum f CN . 
tinchanc. @ie murbeu Cufules geneunct ad' diiferentiam , 

ab Adilibus minoribus iu bCU Municipiis UUD StdDtClt 

aufTcr 3Jom; rDclcbe aaba it)r 2tmt fut)ncn. S)cr ^^di is • 

Curuiis fap auf Dem Tribunal , Dacauf llUtlb b(e Sclla 
curutis. !fr n)UrDe cum majoribtis aufpiciis gen>e|let/ 
Hnt) tDOC major Magilinitus > i e qui habebat po€eiita«* « 
mm I. qui poterat terrere. iEdiles Mutiicipales nec tri- 
« buna poc feUam habe|l>ani:. y}£XiTtQ^piS»d$^4^Mnts 
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De Rejponfis Prudentum% 

,8* Rclponfa Prudentum (it) {imc fentendcr & 
liones eorum» quil^us peniiiirum era( de jurc tt-- 

I ■ 

I " * — \ t • - • - ^ ■ M . - 

imktfalthus. 3>ur(& biefcil Tradat J)in Otto \m ®{u(f 

iinacl)! / n)url)c bcfannt / \m iiaft Duisburg unir 
0 gac Uicc(l)t. ^Dolim)*gad)cn ficbocren Dorbic ^f. 
iles, matt tMUfie ^ ^oliccQ^^Cifter ueiuKu* Sj&^ 

!armmAbiantur » fua condebdnrEdida» Jic^ rrdetorei» 
abebaht Aflellores de £1^0 cdgnofcences. ${flcs ^ 1901 

4m3KarcfMtautTciel)5cte/ owt) bie ^uren (lunDcn uiuec 
)nen / muflen nomcn ruum profiteri , fon|l nnitbcn \\i 
ic&t flebulbet. 9Benn meinSEIiter ^^dihs curuiis ^cmc en/ 

) nWC 10 Nobilis. Sellam curulem vide ap. ^rANHtxM L^i 

ON'. 

) Re(jponra Pradetituin ftnt) tefpotila JCtorum » JCtl 
prudemes dtcebantur. 6ie aObett flci) auim0( 
ftt Philofophos , Sapteiites , fonberu Prudentes , 
t^iffen# q^^^ juftumvel injuftum. @^bcm '^erpondiruil 
lUC Die Pontifices & Sacerdoies de jure , n)ie ap. LivtuM 

\ih. 9. Cap. 4. augDrucElicti Heftet. ©et) ften Bcuifct)en fpra* 
Den e&enfalll iwe Sjcerdom, unD bie ^auier l)aacn ii)ce 

DrmJ0n$ qni jus dicebant. vid. Tacitu^. 5)a abcr Dit 
furi^deiicia bamM mitt t iKI&en 04 ^^^^ fuxntni, No> 

nies, Patridi ber Jurispruden^ ait(iemafret> 6ie fc.^iett , 
iff) fo 1)0(1) , Dap man ilc fcagen niuilc : Ljcane quatreiie ? 
&ie l)atten adefcit groffe Autoritdt / nennten il)re 8eute / 

juibus refpondebant , Clientes 5 Lal)eC fprCCftcnDiC VlDDO* 

*aten nod) hodie, ittejn ai^;;* -> t^iemobl ein unausipicd)^ 
icftcc UntecfdjeiD 3njifct)en eincm 3iomifcl)cn unD DeuilcDcrt : 
aimocaten anjutreffen. > 8^ wac eiiic Fincfle dcc Patricio* 
uflii « Die iki oatf fo ejiijucicDieit nniilen / ba^ Dai semctnt * 
Boi^ ^ imperira piebr» tf^nett oute SBortc «eben tnufle» 
Diefe Refponfi Prudentum tiekn oerucfacoet / Dap iSM 
(us non (criptum aufgcfomnicn ^ Dcnn fcine leges toiuea 
)crglcict)cn JCii 9e6en , aDcc ibre interprjtarioncs > Defcrt ■ 
)ic Legcs XII. Tabb. njcgcn il)rer SurBc imiM i)^t»^ii' 
^rten allflem4l)ii9 per imitationem eiii jus cin- ioic* 
)cn j<t>ac nld^t pubUcicei per pnconem > Dcrarticn aDitt 
icr Mlum vki^ jiirif foij^tU S)al lam ato( fkt4 iDftitO' 
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ftondcrc. Nam antiquicus confticutum crdc,^ ut ci- 
kn(> qui jura pub^ce (i S) xuierprecaiencui , quibus ; 



(CC lempore Ciceronis. Jurisprudentia conicmncbatur , 
quod imperiti cam profiterentur. Quicunque itudiorum 
fubrum habebat fiduciam , refpondebat de jure. 
IDUCDC itmm / flCrinflC , quotidianum i |)at)CC i)at AuGc^ 
sTus , qui totum orbm componere» novanqueReipubli^ 
cx formatft inducere volebac» gcfOgitt # tl follc (cjner rd* 
, fponJircrt / Ut n\i)i tHtbe autoritatem Praetoriam. (St re- - 
ilringiriC bic Refponfa Prudenmm, l)a^ fcirur de jure re- 

fpondircn biirffu, al^ bcroon il)m ^rlau^nip l)aac. iKi 
bcfam tic nltc facuiras rcfpondendi Dic Obcrt)nnD , ba cnr^ 

- (lun^ IDiCLUr cmc foIdjC autoricas Prudentum, ba^ CinR.C- 
fponfum JCti aucb galt line ratione adjeda > mA CC au- 
toi^tatem publicam & facultatem refpondendl tj^attt. IDtC 

3utificn (K^tett cliDcic bcffcr , aUbtcPhiiofophi i bicfc mtis 

|}cn aOcl cum ratione probirctl , JCtorum Refppnfa eriam 
line ratione adje^a valebant. (gjn Prudens batfC JIDaC 
lcinC legislatoriam potcftatem , cr tOClt U\\\ magifter le- 
gum, fed minifter. J)oc|) cntjlunl) cx imitatione, ex 
fa(fiis. ex deciiione Prudentuiia citt jus non Iciipcuin^ 
ijttod Princeps approbavit , dum non contradixit » bac^ 

<nrt ttidtt acfi^licti/ cr noOc c< ott^ in< {unffttflc fo bnlt 

len in calibus fimtlibus. ®( crou(()< ObeC OCC numerus 

Refponforum fo (larcf ^ baf Dcm THtoTOSto II. fcf)oa Die 

tams flictT^nbc incommoditdt eorgcilcflcf muri^c/ bcr abcc 
i)ic (gcftnjicrigfcit burcb cin ungcrcimtcs ?3iiucl t)cdcn tDo^te^ 
tinl) bc^at)! / t)ag man baiiicnigc qelfcn laiTcn foUc , tcm bie 
ine6i:cilcn 3uri|Icn bct)9cptlitt)tct/ Da cc bcnn tm Papixia* 
Mp bcn SBprittg gab ; Dap fcine SRctjnutiQ fo Dicl , aii bte 
SKcnmtnt ioe^ecanberer/ setten f^lte* vid. v. c9d, jiM»d. 

d€ R€^onf. PwnAf Con£ OrroNisTr. dePspmla»9. $nb< 
. licf) fiilD bieRefpbnfa jPrudcntnm uuD Decrfiones |)on bcm 
Jtapfcr JusTiNiANO , qui omnia fua fecit , cbcn IDtC Dic 
Decreta Principum iu anil)rcn legibus qcmaci)a rDorDcn. 
Cie finb alfO mmmcbr in corpore Juris cin lus fcnprain , ! 

quoc Aefponfa « tot leges , Dal)er in Dco Pandet^Un (a uicU 

Fiagmenta JCtorum anjutrcffcn. 
(iS) 9llan et;temtt.flMtil Da^ Ju« in domibus JCtomm, bei) 

t Dencn ficl) Dic tnngc ^entc auf bieften / tinD mttit)nen mmnt 
seni bil cnDli* Dic Drco Uniyerfiiattn/ 3iein/ eon itinti* 
^ ' . . iiopet/ 
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!)^iare jus reipondeiidi idacuni efl , qui Juriscon- 
i\ appellabancur : quorum omniiun fencencije' & 
niones eam autoritaccm tenebant , ut judici rece- 
-e a reiponiis eorum non licerec \ uc eft confticu- 
n. . ' . 

D€ ^ure non fi^ipto fiu confiietudine. 

\. 9 • Sine icripco jus venic ( i > quod uius appro^ 

. ' * ,bavic* 

- I - ' - ; I I ' m 

lopel mt> Bcrjtiit inCQricii em^nben^ t^fx)totV9m ^to^ 

m erflen C&mne de Rhml. snkm ihd* /tm. & Con*. 

}antsnop, nact)jufe{)en. ' . / . 

^ Jus fcriptum toittnU a voluntate^ Principis expreffa.; 
^xprimitur verbis vel fcriptis vel ore. prolatii» 
eri^iM LQm/muih Hlm tpinmt cx faao tlRl) ex. tacica 
roluntate Priodpis. Confuetudo tolHt legem » & lex 
ronfuetudinem. In omtii confuetudine duo funt atten- 
Jenda: O imHaUomi bcc eine» geUe/ a) apprdath 

Principh aiif ber anfeern ©eite. Jus non fcriptum bt^ 

tonimt nlfO autoricatem per imitationem. ^ n^eilU <0t 
JCtus oOinf Judexcin tefiamentum cgram f.TeAibus con*- 

dimtn f^r gudig fiebaiicn / unM)a nact^getjenMfimiiis ca- 

fus esdftim/ m «nNltr Judex ft(l) na^ o6jgciti Prsiu- 

licio rie^tct; Dem t)ann micber dnOere folgen/ ba cs banrt 
jermutWid) iil / ba^ ber Princeps folct)cj tacite , fafto . 

.e. non contradicendo in futurum approbifen 0)erbc > 

Denn bic 3uc|len dnbern ibre Leges nic^f glcicb of^fntlid)- 
58 giebt au(t) ader^anl) car»? proanaico, oicgioiTenMi-y 
niftri ^bcn jumciUn laxam, poteftatem , Ourel) Ocren Au- 
toritdt oteU fecnogen n^erbcn , naAiut^un ^ loo^ jtc ftie 
rc4)t act^altcm s:^ ecic4)cn biefcn iHil jus , fo mi ^te^ 
ris puhlicirct mtbtw I iy^^(p^f^ baS anbrrc a6cr, quod 

literis expreifum erat , iyy^oL^cf, Conf, Gundlinq 

>. 44. & Hbktii Ptf/#/. Part, I, 7. ». 9. Dicis: 

Confuetudo eft tantum permiffiva 5 no» difpolitiva, fcU 

icr {an gein)ungcn n^erOcn , ut eandem obfcryet? Refp» 

£i fa» aUlO coofuetudo difpoiitiva f^^n ^ e. S!>Or Dic^ 

cm^^ttc inan ciric s&ranf Orbnnng/ barm cntN(cti/tKi0 
ir(I(ic;) 6iC nbcn Surocc l^ancn / t^Anaef^ ftic nuigercit* 

Per coQfuetudfnem fcmiut t$ ciuf / t»a(i fic altepoatitri^ 

mml .^ccna^) foMt c$ cinmt (i:i/.i^^ jt)e&cff<n t)ic 



INSTITUTIONUM JUSTINIANI L».L TlT. IL 

•bavic ^ Nain diutumi mores conieniu uficntium (zo)* 

con -probati, lcgem imitamur. 

Rath fuperUrif divi/soni/. 

. $.10. Et non ineleganter (zi) in dua$ ipecies 

jus civilc diftribiTtum elle videtur : Nam origo cjus 
. ah iixilitutis duaium civitatum > Atixenarun^ icilic. &: 

Lace- 



Cfmmfl # \)(tmiS) mi^ MeiUllgCrtt/ htCbUlternatim • 

fed fQoceflive %ibtmu Qu. Mtam Nc oUen Inc iiingcit 

taviXl JtDtnqcn / ut ab hac alternatidlne per confueiiidi- 
nem introduAa defiftant/ Kefp. Non, adcft xnim ta- 
cira apprtbaiio civitatis , t)Cl^ Ittfln t6 <i\l(S) tnJfUHttligC 
' fO n)Oll< gci)aU(n ^abm / in futurum fempcr ex hifce 
• faAis imerpretitio ^apitur. Dtcfe^ ttijiM ex fadis, 
faAa ex imicatione* || ijatdNr DCn£ffcA, a\S Itx fcrh- 
pta. Volantas efficiem» five ex verbis» five ex fk^ 
Ais oriatur; fiAa fim fimHiaf diutuma, uniformia. 

(aoj Parentium fcil. &L imperantium. vid. omnino Differ- " 
tatio noOra tmil (BeiVO^n(|IClt0^Kc4^ m ikmd/uigfa^ 

(2 1) Bachovius unb ViNNius fc^en hier f)iniu : iVi« 4^. 

woJum eleganter, g5 i|l faft fcin Commentator ad Iti- 

ftitutiones , bcr f)ier nicbt Justinianum cafiigirtc i aHein 
n)<l(tc Divfen §. fo erfldren / oW aenn Justinlinus gefagct 
Hiiil cd (HiftenDte 3iofltcr fl)r jus fcriptum Don ben si^ 
i^niciiferni nnDi Jus non fcripmm ron bcn toctdmo^ 
niem Mo«wcn / tt)iin tf^ Utrtet()t. ^ tfl DiclQicOc M<» - 
fc* ou^ Marceu! ot)cr eincj anbcin oltcn Autoris Ibfti* 
- tutionibus pcnoitimcn. Unl) itl fujlid) n^obr, bec 

Compilator Inftitutionum Dcrtail^Ct l)icr fcilicn fctroactcn 

SBerflanD / e« n?dre bcnn / ^c^fi cr ni(t)t tncbr fagen moOc a 
olii Dapbie 9{6ntcr imx^ttXm >><ira bdttcn / nctnlict) cin Joa 
fcriptHm, <)(ettt)»ie bic 3itl)cnicnfcc / uflb ein Jus non 
fcriptuRi i 9icict)iotc Mc £accr(iaionicr / m\^% fetiic jura' 

literis puUicaca baitcn/ fonbcm fl(b Dic Lcges Lnnxaoi 

ittlf5cU*:^tm^ prdc.ten, unb folcf)c fme fcriptura ad po- 

l^etitaiem propagirtcn. Bw 9?om I^nr cin jus fcriptum 

i^c non fcripcum ; atcr aUcin iu 3?om ? S5 iil ;a tcnallen 
3icpi}|^ii(fea40 / miO ab trbe condxco/o ttcmclcti» £6 tfl 
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idcemoniorum , fluxille vidctiir. In Iiis emm ci- 
ibus ica agi iblitpm erat , uc l^acecUcnionii qui- 

^ dcm 

:ct>t' (ttllNrt m5(ili(6 / c$ muffen Cotifoecudines cinretiTett. 

W Legislafor mullC omnipotens fet)rt ; linD Docfc iu4)tdn- 
01)1. ^tnDetman bOCb in Judaica Republica jus non lcri- . 

'atn. @a9etmd)tCHRiSTUSfcl5|T: Vot bttfem voai 
& mc^t alfo. ITIofca ^at ea eu4^ erlaubet vre^cfi 
urcd i(:)er9en.6 ^Jrtt0f€ii. SUfo muf aiNb eOi;^* 

^nfuetadines. codtra legem fuam fcripcam coIerinrL 
Mfan%t ju» 4rr<>rciorum ftCl)6im3ubCtl iflcifl jus coii^ 

jcKidinarium. gEBarumbag? .Refp, Die 3Kcnfcl)en!m& 

) 9CaClCt, ut femper contra leges nitantur, ut fempcr 
liquid de liio juxta Icges ponere allaborent, ut fem- 
er ad priftinam & naturalcm libertatem refilire cupi- 

nt. aBieeinfiogeu/ Decgcfpanncnjl/ Donlla^e ju W 

emiffior mtt> : Ba8 i|l OiC corruptio naturx humanae^ btC 

>ci'8^ nhS^miiUit , oicfc mu^ bec Legisiator OulDcn , &Oit 
Mtt fic fclbd gcoulOct » Unn Oic 9lepublic foa au« 3Kenfc|)en dc. 
icftm. SWcnfc^en bleiben aKen|ct)en / toiie eorum natu* 

•am & cradicabis Rempublicam. ©erPrinceps nui^ fl.t) 

m(t)i[)cem Derberbteii ^utlanbe accommodiun- ith mu\]m 

llfO nOfl)n)enbig confuetudines contralegescinreitfeiJ. uoci; 
)em fo )tnb ia nicDt m Cafus in lege determioiret 5 raro con- 
ingentes vel /ingulare^* non atcendonmr. WtA^nW* ' 
m DtCfc cnrfiOictWt? R^.Ex dedfione & imerprecarione fori 
k prudtnnmit.u^Cb^tf Oeciiiones fingulares fmb/ fed 
-epecita? in hac, Ula, Ifta caufa. ajJa^ murtfcn Diefe? 
[raicationem^ maSbiefC? Confuetudinem ; mi biefc? ta- 
:itum confenfum & approbationem Principisj loalOiC^ 
e? Jus contra jus, jus non fcripturh contra fcriptum, 
BrgQ neceOavio in omniR^ubiica in mco orbe ^ft jui 
rcripcQm & non fcriptimi,4i e. Ugss Cbnfuetudi- 

a^- & mbm au(( tride @eioot)n^eitcn per legem fcrf* 
xamiwcberaufgcI)o6en, flleicfttotcbiefeJoon/encmaufael^o^ . 

)ennnrb iDagfanberPrincepsn)Oi)lli)Urt. ^emperergo 
ideft viciffitudo acflionum humanarum & legum. JBO^ 

.)er (g bcnii biefer 3m|)um beS Compiiatoris grfommen ? Dic 
Komec bafien jmarbie Leges xii.Tabb. oon bicfen be^Dcn^ 
3b(ra^(bmanbern®rtc4)if(|)tnS86iii(ci:a/ Corinchiia» £. 

phefiiis, itno ab ipfis Jodaeis crtKl(fW 9 Wt Gftorivs $ n 

F/ir. ffiri. itiget. pic(er >5<{)ler fommt cijentli* bal)er 
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dem magis ca, quae pro lcgibu5.obkrvabant,iT:icmo- 
riae mandarent Athenienles vero ca,qux ki legibus 
icripta cpaaprehcndilicnt , cuilodirent. ' ' 

Divifto juris in immuUtiile mut^il€* . 
§. j I. Sed naturalia quidem jum (zx), quae apud 



omnes 



iU(KnknferI)abcnibrc®cfe5<gcf*m5m 

Hicr m(t)t / fcd mcmoriae mandabant , (tC fungcn jtC DCn 
^nbCtil DOr/ propagirtCU ftC pcr traditionem non Icri- 

ptam. Sic8(w6dmotite ttnb 2lt()eniciif«; roarcn.cinan&cc 

ttOfCSCitilltDtCber ex perpetua cmulatione» SBBadtn^P^rta 

fiati/ga(inut)(in9ltbcn, &viccverfai SBic I[C0 ftcngran* 
gOiCii unD SPouiani cinc bclldnt)igc Antipathie ijla (Ein w 
ccDd.uontcr n>or ciii uinoefcl^rtcr 31il)CBicnfcr / unD cm SHDc* 
iiicr,!crciniiniij(fcI)ncrgacct)dinomcr. Plutarchus $n 4fo^ 

fhtfgmaithus fvl(jct fcl)On: Laccd.Tmonii fcripta lcge non 
ucuntur, (Ic luni gcfc()Cn unD gclcfcn : Laccdxmonios 
leges fuas non fcribere , Achenieofcs fcribere , t)abcn fte 
, flcmcDnCt / Wcfc definitionf omme Wn Den Civitaiibus 

tinb Rebuspubiicis t)cr/l)a DocD t)ic eaccttdmMiicir efeen fo moQl 

teges qe:)aM, nur oa^ (tcbicfclbcn nifttgcfcbricbcn ; toieWc 
Sliocnicnfcr , n^cil cinc beildnbiac 9lnti?atl)ie jmiftftcn Dicfcn 

bCDDcni^tCpilbiiif^niDar. UbboEmmius, Carolus Stgonius 

imDTHOMAsCRAGius ^abcu in it)rcn ^ucl)ern de Repubiks 
w^*i^«»>fl<fj*?incComparaifonjmifcI)eint)ncnan9cllcnct/ unb 
Wcfc« »citl4uitti9 bciwcfcn. eic ftct)cn wfammcn jn Gr^vii 
n%ef4Kr0 AniifMi$'a$im. SBic {ic Dcnn e. emonDcr m Dcit 

JCriegJ^Exercitiis , moribm» cohjugiis &c. c diameoo 
cnfgcgcn iDarcn. * ' ' v 

(2Z) DaS JusNatur^ijl immutabile, eft enim neceirarium# 
per demondrationes ncccflTarias ex ipfo rationis fonte 
profluens, C$ i|l ipfa ratio, ratio non potcrt mutari, 

trgo nec Lcx rationis. SBaS ®Ott flcmacOa baimitt)j 

tMM eri^bJSftat ernmal)! hunc pr«fentem ncKW 

* rerum fur flut bcfunDcni ec l4frctil)naa(t)fo (lcften- ^ 

, mS et SCmacftet / ftc!lct)Ct in numera, m pnnftOf 

xiihil potcft addi , nihil demi. Si addcrct , noii eflet 
, fapiens , quia aliquid defuiiTet ; fi demeret , aliquid ad- 
fuiflet fuperfluum. SlDe veritates bUibCn «ternx. ©a 

^ Cartesivs cinen S^tiittt fltwa(t)t/ tnip ei* flOfiepcr, 



DfgitizeKj by Google 



De Jure Natoraij, Gent. et Civ. 71 

— — — ^ — — • -1 , _ 11 

ines gentes perjeque obfervantur , diviiia qiiadam 
)viclcntia coiiftituta, feinper lirma atque immuta- 
ia permanent, Ea vero,qnx ipfe fibi qujcque ci^ 
as coilftituit, (25) flrpc mutari lolcnt vcl tacito 
ifeniu populi, vel alia poitea Jegc lata. 

icn $ t& mit bei; ®D« gcdanDcn. Da ^at il>n BAYtt tccff^ 
i(l)H)Ol>lr«futiiet/ baftci: Leibnitz geincDrtet ^ Dag u^drc bie 
)c(tc Paifage imganfjenBAYLE. otaitDcm orc iiimcranDcrlitftc 
lCciJf)cir(SOiteg Diefcn ?nfammcn[)ang'ern?eblct / foitl n\i)i 
uQlaiibcn/ Da^ercinanbir^l^abcnmotte/ Dal)er (SOttiii4)t 
r.rxjjcnfan , Dap id) mi? cine @onnc o^nc concipircn 

OU. vid. GuuMngiana P. 14. 'OiJ> 2. DiCgcmiinCHOtK 
eAioncs l)icra)ic6cr (jciffcn niCt)rg/ v.g. poflumtis pro re , 
lata Juri NaturaB aliquid addcre, dctrahcrc j bcan e^i|l 

iii(l>t maijr , menigncn^ i(l ni1)t fteutlicf) mi bea ooAo- 
rjbus cxprimiret unD crfldrct njorDcn. Hoebkmus j^oi d 
ml bclTer bcgriffcn. 5)?aHfprid)t v. g. paaa fuut ervanda» 

hxc ventas dt immutabilis, jererna. Scd interdum pa- 
fta non fervamus v.g, dnc gcau, cin filiusfamilias. 3)a 
\\^ DicDodoresdndCMOct/ aliquiddctrahiJuriNa« 
rwro. Vcrum tiihJl additrar. nihil deminir, ©ic fc()on 

Grotids jn cincr iitmcr Epiltei» zi trmtm fuum ii)nen 
m duWum benommen itcin ein?iaer jnrifi faqet : Pada 

non func fervanda j abcr flc fraqcn : "Ouid eU pacifci ? 
juid eft mutuum? Muruum eft rcddendum, etiam a 

liiiofamiiias , abcr mcnn OetSSatcr confwirct. ©ie§r(ip 
noacontrahircn/ nnD mup ex (idejuffione &eia(Hin, dbcr 
cumCuratore. SBcnn Oicfe IJccfonen paeifcirtn , mw^ \u 

manb DobCO fCQn , 0<r OCri)UtCt, oe dcfiaudcmur/ 9I(R> 

^dt fflon mtr crfldrei / n^as Pagum fe^. unfer ^awv^i 

fusCivilc i|i nureine grfldrung Der 3B6rter Conveniio t coh" 

^enfus , mutuum . emtio - vMndnto , fidfjulfio &c. S)tcfe (?C^ 

Idrimg flc{)etad utiiitacempubiicam , njcnn Diefec^ ccfor^^ 
)crt/ mirODiciSrfldcunggcdntKrt. 2>aj Q>ctfa H6bbesiu$ 

)OC(reffli(()/in gcneralibus conceptibus nemo eom vin* 
:it ^er Lexfpritttmd^t : FoBmina noa cbhl^afaat^noti 
paAa fcnrct , fonbcrri : Noa fola contrahnt , non fola 
padfcamr , aUas^ non erit pa^auuv Ergo nec exindp 
dbligabitur. - • 

0 UnUC DCI) juribus humanls uq]) civiiibus , faiptis & 

B 4 . * noB 



i 



' $.2^* Omftc awtem jus, quo udmur (z^jjyclai 
P^ribnas perdne(, vei' dd res, vel ad ajftione^A Ec 

prius de peiibiiis videamus. Nfim parum eft jus noC^ 

* ^ TITU^ 

non fcriptis jjl cillt Ml<ill6i9< vkiOituda j ^etUI Unft» 

Mores dbiKrii fiAi genicttiiolKt) # OHt&eti r^ttnimfr/ ftten 

tcffeiv Inyenca lege kwenitur fraiis»mveotft'fhKideM-«- 
* va lex ) hinc Piinceps qootidie loquafur necefle eft » 

vox populi & commuais quafi confpiratia ClfOCbtrt t>iea 
fi|« Jnra Civilia iraque funt mucabilia » haec mutaa- 
tujr cum civitatibus 8c fecundum Tarias populorum in^ 
dkiationes & ftatus* ^lQt Lcges ctvtle» f^nnen mi^a^ 
tet tVer&ett # juri tame» rationabiiU contratiari 

kent, fk ttiftfin Ht(|>tiitiiKm»nfftig., <t6er nicDt fo bca 

Ji)atteu[ci)U, u* aliter effe oe<|neant, 9la<t> titn Umjidn^ 
bciuincL' ^:il<puWic ift bicfcS oftec jcneS ingcmiiTcc 3l5jtc()t mHi^ 

U(t)» SfilCl) paradojca jura ^iabCU it^CC raifon , urU) ftnD nic&t 
CUcniAt)! iniqna., e. g. lex Laced.^moniorum de furto.. 

^f^flttcaucmiC/ Don aDcn Legibus civiiibus cinc ^I)^Dfi5^ie: 
«u^ fd^rei6eni. @ic fmt) fenfu negaate mt^unjfttg / . Da< 
comr^inm tm aQcb nttfM itwirttnn^^ fen» ConC 

^i*) Methodus Inftitutionum eft arbitraria. Wesenbeciu* 
ertfcirct OiclC divifionem juris gac aCtig : ]us^ reddhur ftf 

' jmH tk rehus fer aBtonts. (£c ft^i oifo ncbft anbcm ge^ 
imDnct/ »tefi3Ret^befei>0(M|gut3 aaeinDtc mei|Un4^«. 
feenfoM)e gei«Mt. Ofttmntn^ moU na^/ bafi cm tiiib 
auDcr jimran att#wfc^cn /, fo(5nnctimtrbo4)t)amit)ufrirDett 

- .fn)H , mcil roir Dag jus DaraaS fc rncn.. 3Ran ^)at fclbifli beni 
Trjbonjano m{l)( anfiubiirbcn / fonberutc l)aiDic3Di;et|)Qt)e 
hcl)altcn / Ocrcn fHt) tie aKcn jurifien bcDicnct. Phiiofophi- 

ce n>(ke CS bciTer / roenu man de perfonis julefit/^^e rebusiuj 

cr|>()(iul>eto<. asai tnan de perfonisf;agct«fini) fdil biutet: 

jl^ceptiones^ Iltl& peculiaria jura : Quis pritna cnftabit^ 
«(ceptioae« ? Oic <|(IC kms»sim% Matthai eUl 9rof> 

fer tcvWer Juris Jufljnianvi 5 abcr Thomash» iiot tw^ 
.liiiieigiiaiiaiimtb; 38ec(agcttKna^cj:0; Mafcuia iym 



* 

D« JURE PeRSONAHITM. 7J 

TITULUS IH, 

DE ' . ^0 

UHE PERSONARUxM. 

Ptima dhjijto perfo.^tarum* 

Umma itaque dlvii^o de jure perfonarum (i) hxc 

eft,cjLiod oiixnes honiine^ auc libcrifunt, auc fcrvl. 



>anb^ poiU &c. tmbbOtHtCfl ceguiam: In 15 faenunlna 
lint tam Grxca quani Latina. Slflcin Ittaii tuci)ci)ia UU 
%l mn^ifiUM philofophicam. @g ()a( O. Kress in fetncill 
Specimsne ]urispru.Untix forenfis bicfC 3)i:t[)0t)C 6eota£t)(ei. 

I Ferfcna cigefitlicf) cine Masque , i^trva j benii alle 
J)irfoncnin cmcr gomobieobecSrago&ieftaacneiiieMasque^ - 
iDOcan man )]c erfanntc/ ob ftc DcnOavum»Chrcmetcni &c. 
agicten; DerglcictHti Die Mad, Daciek in i()tm Tmm:^ in Jtn» ^ 
pftv fled^en laffcn/ con£J3BiuiBR d€ Larvh. fHia^mxtm^ 
m otfen / ail bcr QJ^unb / ut perronare poffint i ba^cr t)at 
man ein gan^ ©ctlcbte nnb bcn gan^cn iOtcnfcf)cn Perfsna ge^ 
nennct. 5Bcil nnn ein icber 3Rcnf(() ebcnfaa^ in cinem gemiji ^ 
fcn ftatu imb llmiTdnDcn bcgritfcn iil / an Dcncn man erfenncn . 
\(xn,mi cin jchcr fitr Jura & Obhjauones jffiiUi (o iftenb/ ' 

lict) ba^ 250tt Perlsna per metaphoram in foro & curiis 

appUcii:etn)otDeti. S^te^urtflenfag/en: S)teaBebiniDCi* 
vitasjjieinThcatnim» barouf ftii& etnije SRenfcten/ qui . 

habcitt petfonam 9 Ipqiiuniur » cin -r^irviff^ tHttanf ftc^ 
bctman/ bic fonncn ftarc in foro, in judicio, in tora lU 
l4 fcena humana. ©niflCfint) fctncperfonae, urD mt^ti 
iuridice niiftt regardirct. S)ie itnCC^Ce flnD m^io<r^ct sc ' 
foli liberi habent perfonas. Servi in hoc fbro» in ha<| " 
fccna juridica non .habcnt eaput, pcrfiH^un joridicam* 
Don ^habcnt matriimoDiuni t noo Ubcroi. JDcr Jtnctttt 
SCtttber tieonle mmtttQrnatoi* non babcbant taput I ba:» 

bec iKit mait ibncn , mcnn (te manumittirer roorben / ba# 
^aar abgefct^nincn , (ic mnilen quafi cinen neucn ^opf J&e* 

tommcn. Servi funt nihil , bruiis fimilcs , emuntur» 
venduntur, rebus aequiBarantur. Rcs, brutum, beftia, 
jumentum non «appcllatur pertbna. Dicis : @o tOdt id 

ttniawRommii{i»ttM $<)i^7 RoTp. ||Dfen Man« 
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Definitio lil?ertatij. 

§. I . Et libertas quidem (ex qua ctiam Ubtri vo- 
cantiir) eil naturalis facukas (z) ejus, cpod cuicjae 
facerelibcc> niri/iquidvi autjurc(jj proliibcmr» 



cipia iinl) homines proprii (tnl) Dicl ii5cUr UxciW I Dic 2B0C-' 
tcc^u^ nut l)artc. 3ct) n)olu licbcc cin Plautus. EncTETus 
gcmfm feou , al^ ein homo proprius i xsm^ JKiic(X)U/ 

' qcn cotam famUiam ducebant. 

(a) ©ic £a«tt *c« JcsTiNiANr fnt» wicbcc tnit bcr ^«^"15/''" 
nict)t jnfricbcn / unD Accrosintf ; tincc Dwi 6cn alujicnGiou 

* fatoribus ju FRiDtRu i II. ^ciien irt! 13 Scculo, cm 3X000/ 

DemjmarDiefubridia erudinonis fct)l(en, bcrab^ceinen na* 

nirlicb-pencrranrm 3Bcr|lanb batte/ vid. Bavlf. DStonnatra 

' fub voc. AccurftHs , ^at^enTK!BONiANLM iDcoai D.ctcc oe. 
' fiiiition gcraDelt / wclcDem bann anDcrc (jcfoloet / n?cil jicO 

• folAc auf t»ic Sctvos svpHcircii laffc aiUem man t^ui Oertt 
TioBOHiANo »lcbcrunrc(l)t/ cc ^ot (te iii*t ()croa«t/c« tjl ^ 
cinedefinitiaStoica. ficllctjef f*on bctjm Pbrsio. ftc ^ 
•s^i^r^gebrauft^ct/ Oa cr aeigcn n^olte / MMtn JCtlcftt Jfri 

' fllucfU*cE aU f/in ^err fe;). €r attribuiret tte MasorioSa- 

BiNo JCto ant]C]uo, primo feculo viventi fub Augusto & 

- TiBFRio. ?8on biefem Sabino tommen Die Sabmianibet:. 
fRanlattau* DcmPERsio, Dcrcin Stoicua toar i weic ®a* 

et)en in JurcCCflAtn tinfiid bCi Casaotoni awmf«#4r#«, 

in PerftufH unDerglci(t)lict)/ ttn^nuc niKft e*abe , pop cc 
f ein 3ari|l acn>efen. ® on cinem $tnecl)t fan itD 'ni*t fogctt^ 

quod habeat facultatcm faciendi , quodcunqttC llbct, mU 
jure prohibeatur 5 Ocnn cr }lcl)Ct fub dominica potcftate. 
Libcri non funt fub domlnio, fonbcrn untcr Ocm jureci-, 

; viii, rHcfc«Wttmiiicctrt*ttml)ic«nc*icflact^^ 

ordin^iti. ^ 

(j) lus teteuW m JwCivae.. M; Sxm «wS.f * 1«»™- 

modiren ad- volnnntein domioi. fAlt gac ni(t)t< fW 99 
' Auil fine confenfu domini , tl' t|l wanu domim compre* 

henfiis. eln liber homo haif<incn^ecrii / fonbcrnDen/ 
■ bec CaS in ^'^" '""^ phiiofophiKti, • 

- «bec nid)! ndriifd)/ (onbem nad) Dem SuftanDe l>ec3iomec, 
^ • iwt ftt «irefier ^aben- ©enn ttniBt ftofieH baS sajort /«i* 

faptirtf A « beiffft «J«t J«'« n»»^ "» oppofitione ad 

von. 'Uben bMiinerpotenlDt fcokiberi jwe avili» Nl 

• • • - . 



^Digitlzed by Qpi^l^ 

^^^^^^^ 



Definitio /ervitidis^ ' 

\. X. Servitus autcm <^ft' conftitutio juris Gentium 
, qua c[\m domimo alieno confta nacuraiii (^) fub^ 

. ^ Servi 



et JoHANNJK Mbrcerius iff Ofmi^iiui ]nrhs lit. 2. conf. 
3UNOLIN0 A coi^bemh Jtrvorum, Servus gcnuit fer- 

Hjm, andlia ancillam . ti |7nl) meiUE nicWs, al^ «^^i^ 
3ttepammnmneritiat>bie 5f onigl. Itinbec infanm^ aiio 

DiirDen auc() nur Dcc iiigeauoruai liberi Romaoe /i^«rf , 

• c frep flcttennct. , 

Jt» Gemiom f)cj|fet (>tcr ju$ naturale j ergo fcrvitus non 
:ff Gootra jus naturae aut rationem, fcd <rontra naturam, 
..e. contra iniiindiim natura'em j Denn alle^/ 0)06 ratio* 
lalc i|i , mi morale l)etjfa/ijl IDiC&Cr linfcm iaftinftomi 
ita t®ia civitas m0ralis. y ^ / , 

) fin jclw SBcnfct) n)trt) fcet) «rtobcen/ omhcs scquales 

fumus 9 oemini fobjefti , niii parentibus , babfC i|i citt 
fa(aum n6tl)i5,ut quis alicnse potellati fubjiciatur, unb 
)iefe5 fadum i|} bem juri naturah gac \\VSi){ JUmicDcri fed 
sft practer naturam. Unb fo ftnb btC SBOCIC con%r4 ms* 

luram jut)erfle{)en i benn mm\ ti bcm ^SMit bcr 8ta^ , 

tUC JUtDUbec Xoki , homhies degnerem efie homines. 
Jus Naturale non impedit , fed tolerat. Qu. agBacuni 
t)at Wc namralis ratio j|en>Ol( , ut fervitus eSet ? Refp. 

pec Ucfprung btt Stnect)tf(t)afft l)at oicleclep caufis. Offt 
ill e« ein beneficium , nemUc() menn ein viaor citicm 
rnaoDag geben Idjfet, unb i()n-bafiic jum Sitcet)te ma/ 

:bef. Sicfec-Modus t|| m(|)t abfurd, £Bd naftoradi i«. 
(ioni admodum eonveniens» quaodo is,^ Aui jure po- 
terat occidi , fen^r a viftore , & vita ^ relinqui- ' 
tur » durii&mis licet fnb condtffonibus. JJenn tebem 

:f! .baS ?e6en lieb , cc gel^et licftcc aneJ ein / ali bag cc 
etn mn Dccliece. ©o(t> ift Servitus aocjeit comra in- 
ftmaum naturaiem , ein icbtc fucbet iti bcc natucliActi 
m^W lu (cben. diacm bicfi Servitus tfi amt) tmm^ 

pcn ex aUis caufii. <J^d cil»i.fi faao coaftos 
ipfom rei^dam; 



7$ iMsrnwoktp^ JasTrirwANiLiB.t TitJII. 

Servi mandpii Etymoiogia. 

5. Servi(6| auccm ex eo appeilaci iiinta €[uo4 
Jmperacores.capcivos vehdere, ac per hoc lervare»^ 

nec Qccidere IblcnCjCjui eiiiim mancipia dicU finic CQ» 

l|Uo4 tb iiQiUbus manu capiuncuu 

- t - - T 

' Qui^uj modi/ fervi confiituuntur^ (7^ 

$. 4. Servi autem auc naicuntur > aut fiunc : na^ 
fcumur euidlii^ Jixoil;!-];» ; tiuaic auc jure genciuin » 

id 

(fi) ierw non dicuntur a fervando } dantur cnim fervi, 
' qui non funt fervati in bcllo & appellantur tamen fer- 

; vi. ©it gatci!tifd)c unD (8ric4)ifit)« ^pmctfc babcn cine 

Connexi#n. CiJkuo» Salmasius» heliuo «intiquicacis > 
HelUnffiU,$ lagMa » leigct #. Latinam lingCMm SicuU 
lingu^ efle orcami«e. Graeca ; t^iettCmtQlfervam n<«)r«V» 
ftamtf OliUtCCtt Dic Eatcimc comrafte j^mriif» quod ik^ 
dle fieri potuir. Con£ Mbnaoo jimmnit, ]ur. Civ. Cap. 
• 39. Vossiu^ <ir#« GrammAt. Ejusd. Fjjmoioiicum^ 

Msnctpium a6cr tjotfciiK 9viittigf cit / l)ci||c( pocc- 
llas. Etymoiogicn iiiutTca (lubim merDen / cg iil ciii pars . 

jurisprudenciae» nofle eiymQlogias , noile etymologizare. 
^ vid. &iHoGENTiLii ik UMKi^ntoiigU in fCincn /^Jr«)neir» ' 

. Um ftatai m cmn gan^m tM JejMorum fy^^^ . 
ti^Ac* S>al tticif}cbcflct)ctin®ortcrn. alteii ^urifim 
fabcn Dor oflcn ©ingcn aaf Dic Mmt , unD deducirfcn Dicle 

Joo. Deciliones ex verbis^v«g. ia tit. de ufuiruAu» ufa 
& habuacioQe. 

(7) otitin 6Roec(i9 Stteti semelM # iMt»irt|) eimc 
Oie itbertiidn DerUent. S>ie ifie ifl Caf4iv$m. VR¥m 

tk !02cnfct)cn aac rubig gcMic5cn mdrcii / tx^drc ii m^t 
9dtt)tg gc»efcn/ Dap \\i 04) feparirct ^atten. 9}a(t)Dcm 
oDcr cintgc unrubiqc jCopfc ftc^ lufammcn xmmxi unD 

' t)cn anDcin ubcrldittg marcn / fo fanDen ouA Dicfe 
lenotiy^ct / fttt) iu D^rMnDcn unD ju jdefendiren. S)te 
Samrlien ocrmctMten ft<|^ loieDer, uftO M^en etnanDec^ 

. Sm 5Eriefle, Aeittiiimt Hian 3efanscne / iinb mit x^-^ 
mtttrmU bal dtet^t l^bc , memen Seit0 w t&Dten / ergo 

hi eaptivi ^uoque occidi poteraat. SS^nn i(b Cbit cit 

* * ^.>v ' mm 

« _ 
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, cx cflptivitate : aut jurc civiliy cum libcf: ho- 

inajor viginci annis, ad pretiuai participaiidiun 
venundari paiius eft. / 

Dc 



i4) meinem «cfolliit ekfe^ t>orfc()tti6ftt. Dic i(c t|t 
7^iv$$ai. Qu. SBcnn iift einen atne(t)t l)a6e , unb TOerjfc 

n mitberWa^bjufammen/ obbieDarauiaeieuflUSinftec 
jcf) nreuie S^nectte jtnb ? Rcfp. auenn irt) ben 3)?enf(t)eti 
Diirade confiderirey fo fint) DergleicCen JtinDer leine ^necft^ 
./ a()ec Da5 faAum iljperSllcrnfiftaDetauct) ihnen rationc 
benatis; Denn cm fo(cI)er jrnect)rtidtt(|ttc()tf cigeneii / unD 
^acmOHtm etonDc, (iwi. iffiflb itt (rttdf^rm / biifcj •niu 

limetitandi & educandi ' ftNmiHimt MT^im* 3Ran 

onlld^rim bie Scrvosal^ rcs. ut pecora^ unD flCbortenaU 

) t)ie Sin^ec jure acceffionis Dcm ^iKtn I cujus cnim rca 

ft . ejus & acceirio. S)at)cr tt)ar fein Conjugiumoort^an* 

en , fonDern ein Contubemium, quia fcrvi in tabemis 
labitabant, hinc inccr fervdsnec nvauimoniqm, ncc in« 
efttts iiebat# Conf. Gundlmgtttn^ P> io« de C<mmhefm9 
irv^m. $m>m]^d§UmreMrM€4. S)ie SiniW^cr* 
m mxS) m^t libcri , fonbem VtMU \ Capud Graecot «W 

'f»ii?> quafi vere nati , Da mau I)iii9cgcn tjon Dcn nnDcrn 
tmc{)KH ni(t>r mei^ , mof^efterfommen. eineriileinTir^^tr, 
er auDere ein PAr^^p u.f.ro. ©ie }it Vtndnto proprta /i- 
etmts. ^nWicb aurDe ex jure civiii Derifnifleein ^necftt/ 
eral^ einfreoer^enfcD mii eincm aoDcrn 'coUudiri^/ nnD 

icD tm:taUti«n (ict/> D^C^ a{»er# quia llbcr homo nojtl 

►otcrat t^endi net emi • aw fmic^ret)tKttl^ricf. S>at»ai!ft 

CrLexgtinad!)!/ DaS eilt Major viginti anab' ingenimif 9L 

□i juris, Der Diefcn doium t»eiiicni)/iur gfraffe nuumebrd 
in ^'ne(^r Weibcn unD feine grei)f)eit t)erl(?t)ren l)aDen foUe. 
?in Mmorviginti annis a&cr Del)itU fciue t5rei)t)cii / , wil 
;mnfolct)cn SerriKj tiie^c ciner petuiantiae , aUeineiu rccl)^ 
en QJocfa^/ tefriefllict) m OanDcin/ lufcDricb/ cr murDc 

6cr DOC^ caftigirc(« ' Leq Jnriperator Conftancinop. i)^ c( 

MfDatfr ^ Da^ 0(t) Mc £tmc nt(&t mci)r in^ervitateai 

<i^^a!i|feu I fonDcrn Mm^t ad libcrraccm proTocircA 
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. De Uherarum prv^rum dhvifyne^. 

5 . In fervorum conditioae nulla ^ diHetenda (§ 

\\\ 



(8) S>ie Servi (jcbbctcii bcD &cii atomen] iinrci* Me res. unb 
fol^lift) mtr 3um 9vei(t)tl}nm i mt bicl Xiied)te l}a(te ; mac 

. rci^3 Dai)ei: t^SMXCA de ,traHquiUA* m^m. Cap. g. fagct: 
SfC bdtUtt excrciciis » 1. e.*^ infignem «ultitudinem fer^ 

vonmi ijc^abh tcrm mi( fte groiTe BitnD^Aitct* (Kiitcn/ fo 

6efc^tcn jic iolibt mit ii)m 5tned)ten/ Die fic 5auen muilen. 
& roar abcc ratione fervitutis (cincc bcffcr; al^beranber*^^ 

fervorum una conditio erat, vid. Vinnius in No%^ ad Irfl. 
iive fint nacif livefadi. Non habebant caput i non pcr- 
fonam* fion tcftari » non concrabere. nen matrimoniam 
inire potertfit» (ed contubernittm habebam^ vile voca* 
bulo^» ferpenmm etiam expreffit conjanAionem 
CoNSTANTiMfrs M. «0 nepdo/. 9111$ f ontC W domii^us 

ten Contubernaiem aic&cr ttjeflnebmcn / n)ic man e5 niit 

ten Jaubcn mac!)e(. Joh. Seldenus de difapjlina ]ud. 

^atgemicfcn / ba§ ti bie ^uben cDca fo gemact)!. ®te 
ccti ctncrlcD j^raebt # tmii^ tunicasi bi^^tuf Der Kaufec 
i^/ ivci^ iutDciUit anberl gefMM/ #Mr im^W floc urie 
fteoe Scnte angefet^en tttirbcn» Mbriixiiis £^.4. oif.Cap. 

34- 3lber in i^ren Minifteriis, in operii affedlione 

domini mar cin groiTer Unterfd^eib- ©ie batten fervos co. 
. quos, piAores &c. mclDet Seneca, ba^ Oc flanfjc 
BiWiothecas (crvorum gel)abt , Da cincr Homerus , Derati^ 
tceeHefiodus u.f.m. gemefen, unb fol4)e'])octen aultoenDts 
(eRMi mufftn* Sa^ imi SibliotliecE bcfhinb aul Servis. vid.- 
MoRHor m Po/jhi/hra^^^^MO^ i)omet)me 9iotncr ^attc 
' of 1 1 ^ooo. ferros in pfaDcBis , i^r san^eS Scrmogcn hts 
OunD offt in fervis 5 ba[)cro ^eijfen Dic Servi famiUa , unD 
famiiia i)eiffet haereditas. (5iner Daruntcr mar duaor,f:i- 

miliatn ducebat, h. e. fervos omnes antecedebat. (Jiu 

f^t^er i^tie e< fd^cgut/ botKC tft Die phrafis entllantcri , 

famindm iume. Justus FoNXAimn» Ctn 9C(e()rtCr 310« 
mcr / ber noA lelKt / Bibtioihecariiis ju 3ioin ltnt> Arcfai- 
varius 5n^'G amlfb S. Angfcli , tn fcinemfeudj) Ma Manada 

& ahri /ervi bat bicfc 9{omifct)c ?Berfa|Tunq moblcinflefeftcn. 
$\cvncr battcH Die Sibmcr untcr tbren Servis tibicines, mu- 

licos» medicos • traAores , dulciarios* vid. Laurentius 

Fx6M0aw«» Fj[o£|HPadiia» Ja/arvia^ tOCi(berTra(^ mb\l 

' . Dtm 
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iberis auiem mulc^se. Auc eniiB func ingeniu> auc 
xcini* . . " ' ' 

. ^ TITU- 

^ * 
. 1 1 ' i . I ■ .1 — ■ I ■ I I imm 

em VovMA ik operts fcrvorum jti ?iin}]crDafn I 4. iri 1 

eDrUCfeC tDOtiH nion per indicem DU Opcrai fervorum 

nlHt* Der ^?crc tradtiric Dfft/ uno diiiinguim cinm SLm^t • * 
Dc t)cm aniiHm mir bcffmbcrcr Aifedtion , ibn mii ftit) 

!T«n/ fprac!) mit il)in i ftmtu$ ipfa auccBft ndn diffcrcbali 

ian mu^ nic!)t mcomn , afs ob bic dodrina de fcrvis fei# / ' 
icn Dhi^cn b^bc , d1)ci al^ ub CDir qaut ju Xacie Ecinc Ser- 
os l)dtreit. ©cnn maS Das crjle aniangct / fo i}i /a fa|l . 
cin iitul in fecn Pandcdcn / ba ntiti cta^ai Don ^tiw\s> 
inbcn / f9 mon <&it unmogiict» oci |lct)cn nno intcrprciircn ; 

ml mm mn ntCttf Djn ftatum fcrvoruni Riftnanorum 

inqueben Ratione Dei an^m alcr i|l ju me^c^ / lm|/ 
>i) n)tr imar fctnc ^iicct)tc t)a5vn ^ n)ie Dic 3iojgp nic^t m 
ft^ficiTcn (ci) / Er^o t)abcn mir fcinc ilDir yPr 5l'ncc<)te/ 
it nicrDcn abcr nirl)i fo traairct , xoxt Dic 3iomfi^cn. Un^ • 
cic KnccOic bat)en e« in flcmiiTcti etiicfcn bciTcr , in flcn)iftf 
enabcc au(t)fc|)limmcr/ unDwci mirD Qlaui)cn # Dap cttt 
)eutiflcr ifcibetflcncr in fo flutcm eftime iie^e r oil c^bcn 
Plaotits^» TsitBifnus nnt) Ewctotus? Unfcrc jtrtccftte fhfli 

ictcrioris conditionis in SBe|lpl)alcn ^ in ^^mUni vx 
^rancfen / fic ftnD g^ebae adfcripti , h. e. fic f onticn nict)t 
"ort/ Der^crc fan ftc Dcrfautfcii i c^; gci^orct Dcm^crrn Dec 
foDc^.-gafl/ «jctm Dcr 5Enc*t l^irbt/ nimimcr e$mcq/^C ^ 
r sor xittiti, fo. nimmt er Dod) ctma^ in fignum fui juris ' 
'«8« ftti^ ^<Mtb / tvic DiC:i^cr^oflc t)on @d^n)aben c()cDcf» 
cn flCttHNt. «uf unfcrelSaurcn fc()t((cn ftc^) Dtc Pnndpia 
lc fert^s Romanis nic^t. Unfcrc 5Sauicn fmD nic()t gan^ 
nanumifTi , fie miitT^^n ja froftncn. ^volyn |)eiffct ^crr^ • 
5rol)n^Dicn|l Jperrcn^Dicntt. UtiD ob Die Sauren 
iid)t adfciipti ftnD/ fo rcgardirct maii fic rccf) nictjt fon^ 
)ctiict), fouDern nimtnt ilc v. g. tnit (Bemalt ti^c^ jii 6oU , ' 

^Otcn. Conf. Thomasivs & HtRTius in Diirerc hom* * 
tihus fr^prih Gerinsnmm. 2>abcr titJBSftPS fli fcincm 
8u4) -'«^»'^ cktiMh }U rcprchcndiren ijl / D«p er (]Cmci)* ' 

let, n?(nn nlcict) cin jt^^^i^iJi^r :c. gcfanQcn murDe, fo miir^ 
?c cr Dort) frci) , ttcnn cr na* Enropa fdmc. (g^ murDen " 
)ci) Dcn ©cutfcOcn uocC ju Den 3eiicn Dcc OTTONUMunOftcrtf 
lact) Die Jfnccbtc auct) Dcrfaufiet. Joach. i^oxGiKssEK , eiti - 

Capitiia« 'j)at ^ QmiiikBp & fsiu /wpcrjj^^u^ G&^ 
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TITULUS IV. 

DE JNGENUIS. 

1 

INgcnUUs ( I ) cft is, qni ftatim, ut Mtu$ eft, libcr cft : 
jlive ex duobus ingcnuis macrinionio edicus eft , 
£yt ex libcrtitiis duobus» five e]( altero libertinQ 8c 
elccro ingcnuo. Sed & fiquis ex macre nafcitur ii- 
ber^ pacre vero lervo^ ingenuus niiiilo niinus nalci-^ 
tur, quemadmodum qui ex matre libera 8c incerto 
patre nacus eft , quoniain vulgo conccpcus eft; ' Suf- 
ncic autem » liberam ^iiie matrem eo tempore > quo 
nafiicur^ licec ancilia conceperit. Et e concrario, 
ii liber^llfjceperiCj deinde ancilla faida pariac, pla-- 



cuit. 



fl(f(t)rieb(n , mWt m tntfcrii S>ftit^tt 5Cttfi|^tcn tiH 

' fcf)5HC giac6ri(t)t(ia fliebcf. 

(0 faget Der Imperator» balllJUfe^ aM a jure naturali, 
mi a nativitate Eommc , Uflb Di(fe5 ex jure Gencium ftl>, 
fO ex ancecedente fst^o hominum CHtfpriingen SliDclC^C 
atCt iU rcDcn M Jvstmm mtii JU obferviccn t|l. 2)0» 
(Kt9^ifl|(Et(l; im Iftmms a nativiute liber jurd na« 
loraU 9 <}iua imtliiin faftttm acceffit , ut fit Ul>er* In». 
geiiuii^ eft , qui cuin libertate foleiti afjiexit T WXt ti 
JusTiNiANvs exprimiret 14. tit fidticommijf, iihertm 
t)ingcqcn nenmt cr tit manumillionem , cjuod fic juris 
gentium , quia hoc acccdente fado aliquis fit liber. 5)ie 
. Ottcn AoCorcs CUffici nmmn f(t)On in^enuum id , quod^ 
^ erat i^tiiiWQ» LnC^lfniis nmnct ingenuum fbnteinif flu* . 
viuni , fons flnfdngt- 2)tCfcr tll alfo liber i ijui cx 

Ifbera matre natus partus enim fequitur conditioncm 

* macris , pater Jure Rom. non attendebatur. tOntCtt 

• ftcf) aNc folgmDcSaDe jmraacn,n)icfic l)i(r in t)ief(m Prin* 
cipio crieDlet: 0 Sap ber ?Patcr ein 5tnect)t, Oie ?0?uiicr 

Obcr UberatDar. z) 2)a$ OtC SfiUUcr tempore conceptio- 

. nis ein anqU^^gen^cn, aber ante tempus partus^c greo* 
1)01 crtdnstt. 0 S)df Dtc SRnttCC tempore oooceptionis 

tia())sc|)(nt)^ abcr nott m t)cr (Sttitri ctne 
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> eiiiii , qiii iialcitur, Jibenim iiijlci, quia uoa 
ct calai-nicai matris ei noceire , qul. in ventre cft» 
tts illud ^fitmn eft, fi ancilla pnegnans mrinu^ 
ei iit^ deinde ancilla polka facka peperit i iibe* 
1 an lervum pariata Et Marcianus probat , libc» 
1 iia(cii Sufticic emili ei, qui in utero eft, iiDe- 
i matrem vel medio teiiipore habuiiie, ut libet 
:aair» Qgod & yemm «fti - / 

Servhute ^ manumi^one putatiljd^ » 

. I . Cum autem iugehuus aliquis hatus fit , hort 
cic ei in lervitute tiiUie &L pqftea nianumifliim ef^ 
x) X &piinii^e enim coaftttutum nataiibus non 
cere manumiilionem» 



tltU^ 



Kagb getDOr&Cn Qu. An taiis inlans lit ihgettuus? Refp. 

trsriwANi/s ^dt ndct) Wc3)?ci)nu!ig DcS^unilcniMARd/i^i 

•UW Cntf(t)teDen > DaJ f0lC()C infantes pro ingcnuis tVUCrt 

ict)al(en mcrDen , mm fie auct) in uterb adciu* fleimfcr!> 

)oithac Jjber^ iii&x & in libertiitd parittitis. SKfw 
|C!Ct)a^e infavdr;empMu& UlDtt^ fivorem lib^rram. H 

ittt MEiiittnte oi/»ft. LU.^t.a^. ti. f(f)rn obrervirer # 

fOdDtfljib t>it JCti StoJd 6fr libcrrari fci)r favorilirct; 

^enh Dfefe faqrcn , man niiiilc fundum (inUl)in, Ht^hm 

cr fCl) tbit ber flindus , ^cr Pater iDic D:r vomer , u»iD iIUl* 
U l)aup;fdd)licl) conlidcrircr Itcrben , in quo ftemiftaretuf 
iuid. MAKaAKus ()at fO decidirct/ btt kblt tcm^ore A^. 
-EXAKDRl Sevew. Antc illud tcmpus muhi alitcr de^idd^ 
unt, Pa^ikianus» tempbre SKptiMii Sevf.ri GARAbAt» 

ubVWcw* iinD aitDerc m(t) ii)3i ma.t»ren cine gvtn? artDai 
Oeafion, iinDfacircn, bas KiaD ^cijcrc iMc dracni .^aiib* 
Bfnn Dcr?8afcr cin ifncf!)r r;)ar ^ unD Die Wnm iib^ra , fo 
DnrDe Da5 JCrnD e li fpurins qcncnncr , quia vuigd conce* 

)rus videbatur > Ser/Us enim noii habebat caput * ile^ 
)erfonam , & pro abfcnte pUtabatiiir: 3fl bttl Dig^liU 

tuDcr iiiau m sdtt^ anDe» dedlidu h ife 

- €J tttfi (liuli tteftf Gaftis ^xiftfrcn : Allquis fuit iiber & 
uigediiiis natus, fed per aliquod tcmfus bjro icrvo ha- 

F * • - bituii 
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TITULUS V. 

DE LIBERTINIS. 

\ 

( 

^ \ 

Definitio origo JJbertinarum. 

Llbertini (i) fiint,qiii cx juib iervitutt mdntuiiiifi 
kiut. , Manumiflio autem cft de manu dacio* 
Nam quamdiu aliquis in iervicute eft » manui & po- 

teftati 

— — ■ - ■ ■ ■ . ' _ ^ ^ 
birus, deitide apparet>«.non fuifTe fervum fcd ingenue 
nsitum, originarram liberiatcm .habcntcm , cr ItirD 011(1) 
manumittim DOH tcincm ^>;Trn. Qli. Cd ec cm Libertus 
ObCC Ingcnuus fci) ? Kefp. ||t ingenuus, aliud enim 
CilVCervire» aliud fervum effe, (^uintilunus L$h.%* Inft. 

€ap. ro. f4)aD(t il^m bk fervljtus putattva ntd^t. 
Qui eft manumiflus ex vera fcrvxtute > ille non eft in* 
'genuus , at non manUmiflus exerrore, quia habitus pro 
iervo» nec tamen erat. SDinU difputinf a5cc tCilDCgen 
IjOCUbCl'/ quia jura libertorum & ingenuoruin func diver- 

fa. 2Beiin cin libertus fcincn Pa ronum aiifict)tia tDurbC/ 
. njufle €1* hvBiS)\\i abtiet>mca/ it^n bcglciicii/ og^ tiocboperaj 

«rtiiicialfs praefitt(R. Propter ingratkudioem foiltt H!. 
^tt^ in fervitiitem re<kidm IDetDett* Patronus unD Li« 

berrus , Dominus uilt) Servus IDaCitt corrclata 5 Ingenuus 

ficl)cr in feiiicc Correiation, cr jicl)cj miMiicmanD , alb auf 

ba^ Jus Civile , fonf] ifi iX in fcillCl' Dependcnce. SBcUU 
C()Cl)Cni ^ilKr a tempore fcientia', fe eli'e ingenuum, Sv^^OC- 

inDer £ncct}ii(t)atTt()ebl(e6enn)ar/ fon^ai fciue libertas pras-* 

icribirct- X)tefc Pr «fcription d^Cl^ \fiX JusTiNUMt» l)et!ita(||# 

liiA(f(ri»td)er aufgc[;o6cn. • 

(i^ Jure Naturali iiberi & ingenui nafrimur, fed^.fieri 

pote/l« ut quis fervus natus lit , 4^ favfio parcntum, fed 
iterum fieri potcfl-, ut £ido domini per n^.anumiflionem 
* fiat libcr, fi eum, qudi de manu, idcU, poteilate do* 
sninica dimittebat» quemadmodum parentts liberos fuo^ 
' emancipabanttex poieftate patriadimictal)aot» SBeODCft 

gfraeltten ^attt ©Ottucrarftnet, tap \\\ Ky.m^tn "i^mtn 
HeJfiic^tc, fa 9cr'0t)rnc 3fraclircn n?arcn-, frci) gclatTea 
iDctt>cn muilcn. 3&c» Dcn 5)i6nicrn (luiib c^ in ^cr^^ec* 

... 
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aci ruppoiitus eft 9 , & manuipillus . Ubci^acur a do« 
li poteftate. Q;dx res ^ jufe Gcntinm originem 
liic : ucpote qiuim Juie nacurali omnci» libcri na» 
^ejitur» nec elict noca manumiilio , cum (ervituil 

t incogmtaj (cd poftquam Jurc Gcntiuni icn itui 
enuicatcm invaiic, iecucum eft bcnclicium manu-» 
libnis» Ec eunxuno communi noitilne othnes ho» 
;cs appcliarcjjLi^ii:^^ Jure Gcricium tria ixQmiiii^ni 
lem elle co^rui^: liberi, & his,iContrariuitT,*icr« 
& ^crciiim geriiis^ libcniiii, qui delicranc cil^ 



Quilus f72pdis manumitthur, 
$/t;Muic)!i aut^m. niddis (ij mtoumiffio proce^itl 



Wlfett, Ut maflumitterentur i JIIlt!«iUn a6tt'f6ni«l>ttC4. 

m auf DU gcifen b« Ciawdu- ^ jMn nnb 

(»^ef*<mtm mXtmviM», Uterm tm fmor a domin» 
nMnumifli»» m»>^ ex ejosmodi liberto rat^. Sv^ 

tojnoi j» rti4 asmAii caf. 14. g}a(|)(,(i)cnt)>^ n6cr \ti<xt 

libertus MS relatjvum ingcnui , «nl» libeninus teU' 
rri^.. SKO(KiMM*t origitiaria , 

ronDern per manuiTii/lionem tthtwlt mttH JlbeiillKM 

lOnWC, V.P. etn Armem», Afcr> TbWt. Syrus, Pad- 
^'IS' ^«^«"''S ' Hifpanus Sfl Wi \m\, 

an ex qenere libertino» five per» 
egrino. ©uft Libertatem &tfadl dfo Wf libetttj» Mli (fi* 

tinii ^jerrti, ben inan bejnxmB firtM)w»itw«tti.:J»oU 

qiiafi gemut, patr« iaftar fim. enm ^ttiteft cflhtvnMuiu 

civiiitar, res, non perfooa» mmc Ado* petfoba. 
Batftn moi^i Jora. vld. r,*. f. de Jute Patr.m...itt. 
U«fc LKVwm. VaUa apud Duderum pag.j-fr. ^'ifC 
"• 'mirationem MAKOAtn JCtt tlrtth tcrje» 

niQen aSaRKC (infltcitiwtt^. ut libcitiauA ycm iit «I U. 

bertus. , t 

) Ui mt» onlteta» (tAmHaL tn*^ 
^ X miAimm Mt t(1 / ;( uil^ fyMMIa. 
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aiit e?iim cx (acris conftitutionibus in facro(an6fcis Ec- 
clchis^j), 

aut 



imagines , folcnnirates UHl) cercmonias |)(t( t6 3 /< tlu^ 

flcr n)irt), jc mcbr Ugct ii t>mn ab. 5)armn ftiiDct 

lljCiU in initio Rcipubl. Romanae fo t)UlC folennja , t^er^^ 

fiacb tmaia* n>cn!gcr. 3)ie manumjflio iilcbcn nicf)i nott);^ 
iDcnl^iq uac^ bcr ccfunDcn ?8crnufiffN fie i\l abcr t)cifcU 
bcn aKc{) nicftt 3umibcr j bcnn fcrvitus ipfa ifi bcifclbfu 
iiid)t contraire. ©ic crflcu et)ritlcn qlaubrcn nicmat)!^ ^ 

nullos elfc cleberc fervos , fOn^Cm ba Eustachius f,;Of 
Unb defendirtC / omncm fcrvjtutcm eife abrogandam , 
innes fervos efTc tollendos, crfldricn fiC fciuc l?cl)re pro 

hxreCh vg<fc battcn qrofi intereife Dabci) ; bcnn fciKl tvdf 
Vi baS ganBc51tbmifc!)c 9icic() aufflcRanDcn , miD batfe hit 

(£I)rificn auSgcrOttCt/ quia omncs divitl;c f^pius in fer- 
vis confiftebanr. 9)4an figct immcr/ biC dodrinade fer- 

vis \}aitt bci) un5 tcincn Dtuftcn. Stuite! 2J}ir ftabcnDeu^ 
^cn qcnuq Hm\f n)ir tbnncn ia otjnc Dicfclijc bcn t>v\U 

lcn ibcil mr\ Corpore Juris nittt DCrtlciKn. Servi enim 
ubique immifccntur , qiiia in cenfu refum fcribeban- 

tur. und rric fbnucn m cinc 58.raleiCl.)ung jiDifct^en 
uiifcrn unb bcn 9ibmifcl)cn ^ncd^tcn aniiiam, mmmc 
bm nicbi fcnncn? 5f cin Theoiogus , fciir ^uriii fan Die 

Kpif}clfi7H ad Philemonem r'Cr|tcl)Cn tine dodriiu Juris 
Romani dc Nervis. gtc Itl gan^jll^^irtii^t). ^civio Gen- 

Tiiis ^^at bcn fd bnllni Comnienrarium taruber flcmac^ct / 
Dcnumn i« optre CmLc unbaud) x part bat 

(}) 6t)Cbcm U^ar DicfCS bcr praecipuus modus manumitlio- 

nis , ba^ cin ^crr , mm cr fcincn Ancdjt manumittireri 
iroltc/ init bemfclbcn coram Cenforibus cr|d)icn/ unb bie^ 

fCC fld) ad Cenfum pcndendum offenriC- Onjw roar ClfD 

cinc 3ln3ti(ic cincS jlibmifd^cn 55ijrqer^, bcim nici fcin 95uc# 

fiCC |U 9iOm mt, non pendebat cenfum. S)a logirtC il)n 

Ecnn bcr Cenfor in ciHc qeroiffc CiafTc , unb reurcc cr voit 
t\\\ anbcrcr S^iirgcr unb ingenuui; angvfcl)cn. Sammcbra 
fonfc cr crft i\mi> Ijabcn/ cinr.as fclbll cin?crbcn , alfo auc^> 

ccnfum qtbcn / UIlD fiCt) in tabu as cenrcrias cinfCtUCiben- 
vid. WiLH. LoGN lie manufntffionc /ervcrum f. ixiv^i^^m. Vl'^ 
iraj. 16 88. II. ^>icr f]cI)Ct viViM de renfu , DCUn fcit 

bfn^ Bciten Constantini m. |)6ne man n!(t)i Dic! mtbr t)on 

bicfctn modo per ccnfum manumittendi , n^C^) dc luUra- 
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: ■ : < 

QeCenforum, uc quis nomen ad rabnlas centonas dc- 

rer > forUxtn Di( SbrtfUi(t)mJ(aDftr fHi)rren baqegcn ma* 

miffionom !n Eccleiia Ctn / ▼id. /, u Od. de hii qmim 

a^: mimum. tHi oidR iNe XnedHc m dcr SBerfdmm^ 
ig Don bcm Sif(i)of freofpret^cnlief , mclOcl in jgemetn 
npere pafchaii iu gefcfte,^cn pflcgce j t)af)er aiict) »a(()(jc^ 
iM in (^eit^oI)nbeir gefommcn / oag tnan Dic L^jcfange^ 
, bic ni(l)t auf Sei& feoen qefeffm^ teaiporc pa* 

tali OUf Caution lopvielajTcn. Conf. Ai^exakori Chas- 
YEi Psnahla DesrHal. t)tt cincn tocam , fo Dt fcg fc^C 
iutftti ex OReaoRio Nyssfiik) extrahifCt* vid. Jac» Go^ 
OFREDui s4 Cfid, IhMhJ. dt 'Hknmmsficme m Kcclejls 
u^emU. Franc. Baldvini Cm/fam§mm M. ^nm t\mt 

inumitrirct Witb/ mu(i c5 bdanut n)cr&en,n)cM>cfi; uic^t 

fer flCf(t)Ci)CU tan 1 alS li in Ecclcfiac cenfpcdu lidt. » 

nnMa nku: cin etcctoi/ vii|;uia 1 tKc aue() fcftaca gc« 

met n)irt) / nomlt DCC LiAor OCn manumittendam auf 

1 Sfopf fct)lu9 obcr 5er«l)rie / il)n in eincm ^rei)i; J)<rf 
il)ret)ete, unt) nact) Demcr ibm cine ^Bauifc^cae g^ge* 

1/ faote : liherum more ^uirhiam, vid. Oise- 

\& in Schulungi$ [us ^nte^jujfintafs. p, n. C^put au.« 
n erat rafum» quod fervltacis ijgnum erae» 9c fic iQ. 
nplom Feronia^ dedaocbator manumittendus » ibiqoe', 
eum iibertatis infigne accipie6at Con£ Wilh. van Loon 
mamtm Jerv. /1. 1. iC. ^ $. |. Livnis Lii, X. Caf. meU * 
/ ta^ bicfc virgula DOfl bcm Servo Vitelliorum, Vindi- 

>, ber Die Conipiration cinigcrcWen JRomer , DenTAR- 
iNTUM SupERBUM ju rcduciren / entbecfet, uni) jur ^elol)^ 
ng mit einic fol()Kn 3fiutl)c manumitticct mor&cn / Vin^ ' 
%a genennet fcQ. '34^ glaubc ci a^r m(5t/ imotialti 

: maj^rfitKmltltKe # vpsA ^omeli habeat ztMkmd*.. 
ia per illam vindiAam qiiis vtadicatar in libereceem. ^ 

ie 9i6mer ^aiien gar Diclc foiennia, man fonte nv9)X co- 

n Magiftratu quocunque manumittiren ^ fed in prap- 
itia Pnetorisg Confulis &c. lolennibus & facraiis ver- 

t , ibrmuia recepta > U)ie no(t) beutc ju £aqe bci) aHen 
lenoitdtcn / V. 0. acQ t)cn i^anb»ct:(tern > bcl JCncibt^ 

lOr mu^e l)erailtcr / li^ftor caput cetigit , vefte alba 

inamitfemhis inAstas eft j bcnn fte giengen fonfi allc 

9ar|« Vid« Fkrrarius dt m v^iaria Remofi^ Gt* 

T l cum- 
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aiJit iiucr aniicos (5) , aut per epiilolani (6), aiit per 
teAwicntum (7), autpcr atiain quanilibet ultimain 



CUmagebatur ferula , fcfluca tcti^lt vcrticem licftor. (Jfj 
|Da$ curieufcS ()at obfcrviict Edmundus Mi-Rairus OhJer7K 

HOC^ i^en Dcr l)ai(ff< bab<n# OOn Diefor maaumiffione fer^ 
vonim Romanonim OCn^C/ I9(il niOH DOH W @Cla!^ 

rei) Dc$ eatatii lojSfdmt (Er N fea^cr geuicDnet^ mcmaRb 
ihwi iibec bie Aiuiqui^^tes Ecclcfiafticas fdjccifcca / Dcc 

tm1)l au.1) tie Romanas Dci^. LiCERDA, ein SiDDlifc^CP 
. 3ef itt , MmrjAfM Saim t)ai Cd aui DCOl Al4.w1.wa 

qciiD.r^tnpn ^ 
CO '^"^^^ /f^/^i^x gefi^afie Die Mamimiffio , ncnit Der J^rt 

iitl SttUii)t iu Goeoando (copn^ cnim opipara: magisquam 
prandia apud Romanos eram) mit nn DlC ^atTcl ftQCn Itcfi 

0115 mi&jm fado (]c|il}loiTcii mucDe 1 Da^ oUicr Xnii)i ma- 

■numittirCt fCOn fOliC. 

(6) Die Manumi Oio per Epsfloiam i|] lcicf)t iU becjlc&en , Da 
fc nemlici) Dem Miinumittenda cinen23cieff gabcii; iportn 
^ f r fnr frcg ertldrct njur^e. Laurent. Pignukiw& ()at eincii 
fobi)cn ©ricf Dwtfcn iaflln» Onf. Baiwab. Bkissoniu» v# 
fimmiis. f{n beyben leQfcracftntcn 9lrtctt Dcr Manumif^ 
fion i)at Ju.rriNiAxus Die ©egcnmart unD lltt(crfc()ciri( Don 
3eugen erfocDerr. /• «»• ^^*'^^- ^-^^' ^^'^- 

(?) S)ic awo^iilicliiilc 9irt ju manumittircn war per ufis^ 
,0$enHm. in cafa moriis fmD n)ir am frei)gc6isfleni i»ori 
lttDer^6mlfc()cn SSuracr Corgei? lani Dcnn folctjc manu- 
ittittirte jtiit^u iimilen bei) Dcm t^eictjcn^SSegangnif I)intee 
unD oor Dec S5aace [)cr(ic|)en , unD jmar piicati , roclc^cl 
Denn einen @faat macbte. vid. Dffett. Boftra uuc DaS 

didum facrum ; Servw caf>ut mn h^bet y \Xi bCC JRcucfl 

. ^iblior^ccf . SDic i£nect)tc truqcn (einen ^ut/ Dcn befa^ 

{tcn fte erft/ tDcnn ile manumirticcttDucOW' ntrgcnDi iie^ 
et man ^tncnftneCbt in Antiquitacq (Wf Nummis cuin pi^ 

• • l«o. Soi^iEH, cin ^cfuit , bat etn artifl SBntb gefftcieDen 

rfe /'//w /?<7»i,^«^ fi^)' Kccitjiafiko , barin ir abecittal)U nwe 

M«RiiLiv& l^ci) bCC tauffe, jei(iet, pileum fcrvi Ecclefudici 
' ^ pilco huic Komano onginem dcbere. Slflein bei)folCl)en 
m^numims per tefti^miemum Q)4r Dic ^ Ct,iju& de« 
keat elfc libcrtusi • an ha^redis » an dcfunfti donuni ? 
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incatenr. - Sed & aliis maltis modis libertas lcrN o 
petere potcft , qui taiii cx vcteribus , quam ex 

ms coiiiiituti^mbus incrodudi iunt (8)« 

^ • » 

. . C/^i d' qffando manumitti potcfi. 

. X. Servi vcro a dominis (9) fcmpcr maiiumitti 
ac: adoo ut vel in ti'aniitumamuiiittautur ; veluti 

cum 

in ftalicn nnD il)in operas revcrentiales pracftifcn Xm% \ 
'atronus fuccrdebat liberto , hinc de Patronoriim le^i- 
ima infra dicendum erit. 5)tilll IHUt* l^cn Cafum ftct) 
Iftind D9l*|iCil(;il : @ntn)tbCC ^ai DCU defundus dominus 
n teftatneliro fimpllciter gef(|}et # tXt^ f(in 5?n<(t)t frCQ fCQH 
OUC, fo mt m fol^te defiioAi libertus , iinb 
Dcil dcr domimis in orco JU fci)n flCfllaubct n)ur&f / 

»«j gcnennct; obcc e5 fiiint) in Dcin ietlamcnr fO| bo|i fiet: 
i^re^ beii b^iicnntcn Stnc(t)t manumiitiycn foltc / folAen^ 

njar t)CC haeres fiduciarius patronus , unt) CiU Manu- 
tiiiTus befatll ben 9iattlCnfeinC5 Pacri manumktentis ; mo^ 
don DiC Infcripuones apnd Gi^vtbritmi Reinesivm & Fasket* 

TOM jctisen* 

) S< (oatcn no(t> tm^rett ^cn nnb urf(tcl)cn bce Maiia^. 
miffiomiin fct)n/ e. g. n)cnn cin5tncd)t emtccfu/ irer^ec 
SDiorDcr fcincif ^)crrn roare , oDer tt)cnn Der ^)irr ben KnetDt . 

quafi pro dereliAo J^icltC/ il)in fcinc alimenca gab/ fo t)Cr^ 
Orbncicn Dis Leges , ba^ ein foiCftcr 5tncCl)t pro manumiflb 

se^tcn n>crDen fottc. Item tpenn Der ^erc cinen jtncc()C 
mit ^r Cdn^ition an titicn anDertt t)crf(t)encfUi b«f cr i 
natbjioe^ 3at)tcn frc^ fct)n foltt vid. Wulh, van Loow 
dtmmtmTg: lervmm.'' Qu. aBariim ^ot Dictn ncbfl Dcn 
obigcn modis nort) fo oiele anberc gebrauct^et ? Rcfp. 2Bcil 

el)CDein Dic OOrigcn modi veram & plenam libcrtatem JU^ 
H)Cge gCbra^t # pofitis ccrtis requifitis i caeterae fpecics 
maiittiiiifiionis gobUt nttOt pknam libercatem» iied ati^ua* 
lein. 

) S)ie Manomiifio ttOC voluotarix jurisdtftionis # quia 
non erac contentb imer partes. SSgicnc) folcl)Cl feiltln* 

tereflc M Manumittcntis aflctn an , UtlD rOCU tcinc caufi» 
cognitio nbrt)i9 mtl fO feme bcr Praetor auc!) de plano, 
i. e. mm cr OUd) jleifl) nid)t in tribunah RaUV en patfanr. 

in traDfictt p %ua& alittdagendo % ii an t>alneum aut thc- 
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5. Libcrciiionun auccm. ilacus cri^arcicus antea 
* fuerat (10). Nam qui manumitiebantur » modo mar- 
iorcm & juilam libertatcm tonfcqucbantur > & fie- * 
emit dv^sj^om^ni; modq minorem & Latini ex lcg^ 

Juni^ 

^rnm iret, pl)!ie tcrClllOUUll i\m\ ^nc(t)t maiiumuticeil ; 

txmdS uiu:c||c!i qcKociu 3uri|uii , i^a,? aud) bic fo.cnnia 1 

ver>^a md)t adhibiret IDprbCU. Ol:m non ita . mnc pvo 
ih^unafi fp ennibus vcrbis, hem iscnn b(< Conraies 

tDet)lct imirlMn # maaumittobamor # qici^ ouf otfeuiit<bc( 
l^aiTe f ni0t in plano» Oie rercntius. t|) f4>(m D9<t 

(iuitien bie artiqe Qbfervation <)ema(|)t mortxn^ ba^/ ma^ 

tie JKoitKr fiir Soicnnitdien unD Ritus bei) grenfpred^uui) oet; 
^ncitu gebabt ^ Die itLbriftcn folct)e uicift in baptifmo adliv ! 
ijirct asie fo((l)e^ Merillius /.#/r. o^/: cy. j. unDau* j 

|l)m Gabri&l AikKASi»miEU5 in icinctt Qh{ervattonitm$ iuU^* 

Jafiicta unD dntiijuis KccJejM atigemercfeti 
^fo) ^er oiini frci)gclaiT<n tmrDe/ per ifes ^i^s r^ti» 

quo$ modos. 9 ber l9urOC rtbieF homo*' befito pleoum >aa 

Quiritium. ©a aber t»ie Manumiffioncs fo tidujfig n>uc* 

IHII/ UUD AuGusTus OeforfltC/ ne lota civitas deiigurarc» ; 
tur , peregrino fanguine repleretur , UttD Oap bie OicUH ' 

frem^^eu Sttiti^u / bic aul ailcrt)ano Nationcu be|]uuDcn / 

• |}n)) TnraceS) -Syri» Graeci, Germani, Galii &c. mXttV * < 

«lu^fremtK eittcn (infuiim mh^WM fo bcfanb et nidjl '1 
fur qiti / \>4 bic Stomtfc()cn 95iirger loce J(ne<()te f^ tKU^ 

' f g nnamimittictcn , UUD fol({)C aiul) ^lcict) civef Romm 

trcrDcn foiicn. ©abcro cr ju Derbiiten/ nc civitas forviti' 

ianguine fceleftiflimisque hominibus repleretur, bcu^- ' 
fiem yEfuim 6enttam Anno V.C. 7^6. a Confulibus ^bfXT. 

iELio Gatvjlo & C. Sentiq Saturnino qebcn tic^f SCrajti ocf:? 
fen t^tl S^ntibl / cui iligma imxftom effec , aut qui toH 
' 1 Qs aut vsilAils fuiifee , |einal)lltt M Jna Civtcaos erlait^ 

. jgeu / fcn^crn tiiir pio«te<fititio ge^Ucn wcrben fotte. Xlit 

. . Stomcr bicttCU auiVttl.jliJ) Rempublicam pro admodum ca- 
<^igau, bene formata, fontcrlict) tcmporc Scipionio Afrh 

K 

Digitized by Google 



Dfi LiBEkTmii > S 9 

■ . 1 — ^ j . 1 I , — ■ - 

ia Norbana ( 1 1 ) iiebaiic : modo inferioran > & tk^ 
i ex Lege /Elia Sencia dcdiuiii ( i z j. i>cd quoiiiaa) 

dedi^ 

el fccmM S[>ol(f binciR/ (mi^ t$ 9cfct)a[)c/ uc c^iior pi- 

rtts & genoiiMis obirec » ac Roma a fplendore fuo do- 
nfcerec. g^mi ^iclKtl t^C dttcrt nobilea fominae fe[}r auf 

)rcn 3lbel unb t^attn au(t) rcit)t Oaran. 3&:r n?oltc nuii 
icfc ^ccDcncfcn , Dag j>c t<in Thracif(f)cj un&Africanifct)e« 
icblute UiDen moltcn / noct) t>m Augustum , Dag ec bicfe* 

ecorpnet .^ UbctDcm (^aitCI) Dic P^regrini varioi mores, 
lom^ TeiN» nniibrmes mof^ habere debebacs ac ▼eienr 
!um erac ne cum perqsrinis inoribus perqgrina yiam 
Q drbem inveherencur » ne deoique vetus Respubltoa 

vanefceret, quam omni<modo tuebantur Romani. Quis 
'ero peregrinis hominibus eam non alterari purabit ? 
mo iraxime alcerarur. Hio^ ebicem pofuit Augustvs 
)erLegem>£liam Sentianu • • ^ 

) Bcc Ux Jums Norhana , ttcl^cr cempore Tnun 
S4. JiAimii &14110M unt) L« NobbanomBalbum gcgetOlQHW* 
)cn, DCrprtHUic/ bie Seryi pei^ cenfum» vindiftain 
ano ceftamencum mannmiffi plenam iiberratem unt) Daf 

]us Civitatis t)alcn foltcn / bie abct: inter amicos o6cr pcc 

epiftolam manumittirct TOOrDCa / folcbci: 9iC<l)te aUft 

Dcrt t^cilftafFiig fDccten foliea / a\i mm Der manumiifor 

mU) manumiftendus pleoam libertatem t^dtieil- @ic fo(^ 
|cn an3efcl)cn VcrDen / mie bic Coloni I^ini in Lacio , jtt 
Italia, ftCfOIIKn (CtHC £t|lamcniC madKH # (binc vulipi de 
iis dicebator , Latinos vliifle ut iibecos » decefliife ut 

fervos) mx\>:\\ aiK^) niftt leid)! ad honores gclaffen. 2)cnrt 
aiif4ngliiJ) mar nur Dcrjcnige Dc^ Juris Civitatis fd[)ig , Dec 
in 3Iom gcbol)C£n n)ar/ uud Die anbcrn Latini ^attcn alj 

Coloni (cin plenum Jus Civitatis , unD fOntCn ni(t)t i»d ho- 
nores afpiriren. Bat)Cr bcrglctct^en Uberd iMim t ^ 

autt) « Confufe JuHio» fecT Dcn bcfagtcn Lesem gctcn ^lf^ 
fcn^/iiiiMimgcncnnctfmirtMi. ©otb Jomcii ilc cuWitt) no* 
M jus Quiritium crlangcn. 

i) Bic atomcr ^5cn »ie(c S^Mcfer unter< 3o(0 0e6rac^ti 
Oie tpon for^e imang, n^nrben SmtOiii > oie auf difcre- 
tion ^ eroabctt/ «Nicfecn %tm Im HMiit / 0!« bo<0 

OWt) ni^t freU/ fonbern tCtamcn CinC umbram libercacis, 

unb t)ietT<n dedicitii , marcn abcr ni(f)t oiel betler / aU Dic 

SflHl^Uf ^it|( [9\t^ iibertatem minus pl^rHtn Jolten Dic 



9^ . INSTITUTIONUM JUSXailA^Jl LlB. 1. TlT. V, 

dedititibnim cjuidcm peffima canditio jam ex mului 

tcmporibus in dcdiccudincm abicrac, Lucinonini vc- 
ro nomen non trequencabacur : idcoque noilra piecas 
omhia augcrc 8c in meliofem ftamm reduccre dcli- 
derans duabus coiuUcucionibus hoc einendavip , &c ui 
prifttnom ilatam reduxit ; quia Oc a primis urbis 
Komx cunabulis una acque fimplex llberias compc- 
cebac , id cfl , eadcm ijuam habebac manumiilof' : 
niii c]uod fcilicct libertinus lit » qui mannmictiarr 9 
licct manumillor ingenuus lic. £c dediiicios cjuidem 
per conAitutionem noftram cxpuUmus > <]uam prcN 
niulgavimus intcr noftras dccifiones : per qnaS} fug- 
gcrcnce nobi^ Triboniano , viro exceilb , Quarftor^ 
noftra» antiqui jnris alcercationcs placavimus Lati- 
pos auccm Junianos & omnem, cjuarcirca eusiacriC:^ 
obiervanciam > aiia conili^ucionc pcr ejusdem Q^o:- 
ftoris (iiggeftionem corrcximus quae intcr Impena-* 
lcs radiat iancliones. Ec omnes iibercos (nulio nec 
statis.manumiili , 4iec domini manumictentis , nec 
4n manumiffionis modo difcriminc habico , licut jam 
ancea oblcrvabacur) civitacc J^omana dccoravinius: 
multis modis addids , per quos poilit libertas iervis . 
cum civicacc Romana, qua: fola cft in prxlenci, 
pra:itari. 

TIT U^ 

&rvi vinai fyfkn 9 mima^M pieoam» m biim awl^Mev 

hoftcs dcdititii Ilicmal)^ plenam tcfamen. Justwunw 

TOoUc aul) moii barju i\)\x\\, l)ielte bafnu, Da5 fei) fel)C 
unbi(Iii}/nnD conftituirfebal)cr in einetfeinerDecifionum, 
fcap una libercas, nul) tein Uaierfct)cib mct)r fet)n, fonbem ^ 

ailccives, fublata libeitatis diifercntia, fublata diiferen* ^ 
tia modorum manumiilionis » |pel4)C ^-^b AtrGusTO obti* 

iiirte , furffrtg t)etffm fDlien. raifoomm abcr fe^ 
f(!^lccl)t / unb AueuiTvs battc cfne sutc MawAe ^ groffc 

3LH'iH0cit uni) \i\\M guun ^Siaati-c^riinDe ; Die Justinianus 
«bcc md)t DcrflanDen. ©icfcr £anfcc mac jeljr mir eiiiem 
«n}«iti(5ni favore libcrcatis eingciiommcn. Sie ©eijJlicfteii 

(O^ iiMMttt jMUtf * i^ean fu glcki) biciemtucem 
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: TITULUS VI. 

UI ET EX QUIBUS 

GAUSIS MANUMIITERE 

NON POSSINT. 

ius CapHt Ugis Mli^ Scnti^ de mgimmiUente 

in fraudcmcndUorum. 

J| On tamencoicunqiievolentimftnumittere licet; 

^ nani is , qiii in fraudem crcditorum maiiuniic-. 
) iiiliil agit : quia I^x JSXvn. Seutia ( i} inipedit li- 
rtatemv ; , i 

De 

d^nda hbcitaic libcralts fc||ri. PAWias «etn«rfft JWttr in 
6er Sf^tia 4d PMentonem Senrinitem ni(()t 5 mon 
fteDet cbit, Da^ er IHeQnti/ fervituicm etiam n^ulca habofe 
iocommoda. ^ 

) tex j£iia iinha fub Avgiisto lata eft, ttnb reilNII 

Siainen ni^t / n>ie eim<ie me^mn , »on ^tio Sentio , 
(Dennel mt\\m ociDo^nlid) / baii imw nur con einem 

Confule rogante Dcn legcm latam t)dnc Nncnntrt follen ) 
fonDcrn t)On ben bCljben Confulibus, fub quibuii lata fuit. 

S?cc emc [);cS Cajvs i£iius Catulus 5 n)cr oon bcr i^iiana . 
familia 3to(()ii0t ^ben mta / vid. Fafl, OmM* k Cakdyh'. 

NoRisiuM in Ctmff$a^sis Ptfamh^Dij:^. f.^i^^ I^Oet |ei* 
flet/ iMli e^ pauperrima fiuniUa gemcfen. Conf« BvKnsRi* 
liolK W 7##. J§ Orig. Tmis , obi de Jure i^:iiano loqui- 
tor & fimul hujos noftri meminit Mui. JJet anDcrc Con- 

fui tt)flr Cajus Sentius Saturninus , n)el(()er poft Vajium. 
olg Praefe(^tus in 6i)rien commanbirte/ ein 3Bann Don grof^ - 
fcn^aBerDienflen. vid. Noris i. c^ SMe ^p^^Stbil^ hu« 

jus UgisiElix Semiae» loei^er ttn^ca^tet Wprincipatnii 

l>cr ^fim IwnwW* cum kv^mo anqefanflcn l)atte , wh 
imitbus hifce duobm CMifidibns Qcgcben mar / flieng im 

erjlen Capite Oabin , ne quis in fraudem creditorum ma- 

tjumittcret. Dcnn bie Servi ««rben anjcfe()en roie nnfec 

ihiittt 



f 12, . InSTITUTIONUM JUSTINIANEI LlBil. TlT. VI. 

De firy» mfittuto cim li&ert^Je. 

I. Licct autem domino, qui fblvendo non eft, 

tcftamcnco lcrviim fuum cum libci nace hxrcdea\ 
inftiti^^ (z)^ ut lib^i; Hat , I^Mierc^cjue ^i ioij/is S>c ne-i 
• • : ceil 



it)um in @cl)aafen bellimb > aijo ii^accn 6<i) ben ?^omtm 
. fcic Jtiuc()C^ bacum bicjfm fic famiiia. 3J?<in(ftcjCa<^ie 
foiucn l)D(h t)ii]aii5 qcbcait)t mccDcn- 9)iancf)cc mac citi 

(SHICltlCC I Oeconomus , & Romatii rem ruiUcam exco^ 
. lebant» u| p4tet ex Cqlum^lu» Palladiq, v^fuiokf» 

2Hi (iNttai nm Dic Credirorct(ei(|K iR ddKtiKn a^mmcti/ 
Q)cnn it)C d&itor biiHt) iHCle numamiffiones occucfndttre / 
" ba^ cc ^ccnad) nic^t fohtndo mac. /?/^'/; ilMc babcn 
"bicfcn icgera .'Eiiam Sentiam nict)t nofi)ig ^ iptc l)al>cn 

\a fCton Cin aaDcrc* Remedium Praptorlum, ucailict) Dte 
^dionem Paulianam» a Prietore Paulo lic ^idlam > jtiC^t 
beceil.Oil Creditores Die OOU i^en Debitoribus fraudu* 
lenter tlftalleinrti @utCC M|l i^en iSttt^ecn '«''ocicett 
litonen/ fte «U4> re?ocatoiia t^ciftct. SxKiCKXfs^^ 
cum a quodam ei haBC qiMeftio proponerenir » fefe ex<» 
pedire non potuit , id quod & aliis JCtis accidit. Ke^, 
i)it Aaio Pauliana fontC l)icC lcinc Satisfadion gcDCU ^ 
C8 U)UC folCt)C nUC Cin remedium Prsecorium, Uc Praetor 
OteCaequitatis Itudiofi^s.qualisnon fuiller«fi ^uid contra 
, liberutem edixiiret. Libertas erac rcs favorabitis , 
f0l(e nun Der Praecor fngen: Tu homb manunuffiis^fed 
in fraudem > redi ad priftinam fervitutem. SHtT Pras- 

tor njac aiic() fciii Legisiator, 9(eicl))t)ot)l roac ti bcbcncf* 

ihXj f l)ICl'mncU pro & contra 3U decidam Ii5de nova 
Icgc opijs erac & hanc Augvstus ferebac. vid. Sueto* 
Kius $n Vii4 ^ngultf. gttDaS DanOii t)at ^nnociCet JojiB. 
vao% Nerius , n)Cl^CC AMkSa tHffceUame^ ernfiHf 4^0^ 

quiMh gcfi(t)ne6cti/ hmii eilid^e ^n&t vx Ui 4^0 

t»on Rqbehto GAimnmo edirtt tOOrlMt* BvNigBiisHoiti 

t)a( ii>ll Otft allegifit / & ^pud hunc prtmum diflcren* 
tiam hiijus legls ab aAione Paulian^ Qbfeivavit. Con^ 
MfiWLMu^ Ohferv* Ltb- u Csf^ i f • 

i) 06 fit)Qn DiC Manonuffionea JtCQrti^ reftriogtrct«Mrcq, 
10 erlaubtf tyo0 Avohstds noCb^ tai etn debicor obaenmisb 

iim aOcn ©tyimpf m ocrmeibcn ^ »cl(t)cc it)m au<; Dcc nacO 

(eincm i)cooc(lcti(ot)en $ubh4itatiou fcinci; ^vxix vxs 
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At x;ausis manumittere &c. 

:L. , : f ^ ju-w 

[arios: fi mckio ei ntmd alius tex eo ttftamence 

res extiteric: aiit qiiia iiemo hircs fcripcus rit,aiiC 
.a is, qui icripcus eil> cjuai^bet ex caufa hxres ei • 

I exciteritii Idque eadem lege i£lia Sencia ^ioru 

II eft, & redc. VaUc cnim prolpicicndmn erat^ 
egenciss homine$> quibus alius haeres exdcunis non 
:c> vel fervum fiiiim Jiccenarium harredem habe - 
iCs qui iati&iratturus cilcc cxcdicoribus : auc hoc co 
ti facience j creditores res Jiseredicarias iervi 
vcndont^ nc iiijuriu dciunctus adficiatur. 



Mdrftti tttfirb^feinen tntiit cam libcrtatc jumffrben 
ftimitni foflte/ in beffcn gjamcn na*qcJ?cnM m defuncfU 
6wtcr mrfdutficr n^urtcn. S)ic juiiilcii faqen fon|l/ quod 

a dolo etiam caufa fatua excufet ©ic ^TiOmcr dicUenbiC 

paupertacem fyt f(t)t i4)jiiipfii(^ , unb molten i)a(m / ball 
ic»cc cm giHer s^mm^tv feo« fo(ec/ jte^eUeti mnmm 

twt lotam , quonam bona fubiMftabaiinir » pubiioqiic 
fedionc Vfndehamor > mm) Dcr ^Ur fo »oW M Ma- 

ciffAvttu, bir ba^r gcbalren , ta^ paupercs cives obfc- 
quiofi tt>arcn/ aWaucb bcr/cnigm ■vuriiJfn, welcbebteSSe^ 
mm M movti Seaionh ni*i(jcn)U|l, ju bcmcrcfett. 

SS Ociffct ii6cc :ie&»0 fo oicl al« auaio , fecM9€ per anftio- 
ncm vendcre. Conf. Gsllius iV#«^«. /L#^.ae. l , & 

BwKBRSHOEK o^Afir». cij^* I. £)teferjuittScimitB« 

lefe Ve Xtietbt tlMr haeres oeceffiirias , teiedHMem adtre 

Jtbcbi». bicb MfTbCf frct)/ mcnn glcict) in D«m . teftaAcnt 
grc^laffung ni(bc mar qcbacljt moiDcn Qui vuit an- 

tcctdens , ctiam vult confequcns . t)CC ffn(Ct)t abCC n>ar 

tob , Dap cr Dic Srci)t)cii cct)idrc / uno qab feineu d^amin 
luc 6ubhaftation g^rue btt. 9»^!! falH alfo auf Den Liiw 

tum , cujus Qominc bona veadebantur , ||i(t)l Obcr M 

dcfimdii tDictM(^ bteicn^eit / fo raffinirte/ flcfcbeiu rci^ 

HDHen QKItCII / IDCIfer inquirirten. "Pamphili bona vcnde- 
MWar , liberci» non Marci. Pamphilus foiUC Cinc fol* 

%i Maculam n)ot)l ui)cc tlct) ncljmci;/ cr murDc Docl) fcci)/ 
:um antea caput non iiabcrct» eoxi£ Ant. MATTiWti 
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^4 iksTntmoNUM Justiniani Lib. h Tit. VL ^ % 

De /ervo injlituto (int ti^crtatei . . • 

$.2. Idemquc jurls cft , ecii fine libcrcate fervus 
hceres inftitatus eft (3 Quod noilra conHdtutio n6ti 
folimi in domino, qui lolvendo non eft,- led gencrtt- 
litDcr GOnftituit, nova humanicacis ratione: utexipla 
icriptufa inftitutionis ctiam Kbcrtas ei coiiipetere vt« 
deacur : cani non llc vcrilimile , cnm , qucm harfe-^ 
detn fibi elegit., li 'practermilerit iibcitatis dationem, 
fcrvum jxmanere voluiilc, S>c neminem fibi hxrcdcm 
6)tc. ' 

. Quid ftt infraudcm creditoram manumittere. 

§. 4. In fraudem autem creditorum manumittcM 
(4)vid©tvu:»ijui,Yei jaui eo tcmpore^quo manumiLtr' , 



ii) Qa. ®tnn nun im tcOantcnt gefltonftttt ; 

' / i^res efif, an etiain Jibertatem accepit ? L« «f» 'at* 
in odium multorum libertorum; t>fli){r nupntenDitlt^U» 

>nit(a'f nxnii nuc liuttDt: <J"-*«^ ««'^ 'p^?" 

'Jmtataii non competere. Siacili-JasTiMiANvs fa(|Ct : IQxt* 
. f(< tfl tttK qiwftio fiai fitKi VDlmiMm > HMS Ott.Telt»toc 
«bndjt l)at. Qtii a»*em volt coiift<itiem« vuli^ta^m 
antecedens , & vice verfa. 2)caHP'ftiTtC iil>«rtat?mAtt» 

btn 5 btnn tS U\\ cincc t«i» f<i)ii / o'^ "«c 

Uwrfj- €1; fan t« fa fciRCtn anbern Dommo Brquiriiiu? 

MeM, (Sl ift ni(J)t probable, Da^ Dicfcoticr Uefunaus l)a« 

iiatrttflitt/ unD bipbcc Iwttt bci: Sitctfjt oml) tvmtn.atu 
KttjSfSB^ ©n aiil>cr« nxfet tl, iwiincr gtiaot iMut: 
fi^-wnnflcbe bitftnStidmm Semprwip. „(Jfi Datoliofti» 

5l(9ttt)tt(jtcit , Da]} itrrm hsefes fci!»f»ti» eo ipro.Mbei; ^ija 

fon > tfcnn f(l)0!i licr AiauumiiTion nt(t)t jtbaa^t ipoc^w* 
(4) jDtt: Ut SXa Sentia finnb amar fctc SrtDbeit J« i"^" i- 

#^BUtticettentgtfltll/ fed.-S^oietfavcbant libertan 

' tn interpretariotie fcujns legit tMtf^aBeft «l^ 

• qnod fit in fraiiHem crcditorum, fo tCfldtltn/ W Wl! 

(£ii*e tinlgcrtnaiTcn c,crat!)<n mvitn fiMtf?. ^flWDWie* 
ttiflc m(\t dcneiittct/ taf; c? traudem credmwani, 

• UtftUDt, maa W Creditor im 5c5ni)let roirD ) oflciii ttt 
(atWlt Fi«i*tequitit aDimiitt * iotepuonem frauHandu 
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' ' ' " " I 1 - I II . !■ . 1 » 

cuclo non eft, vel qui, datis libertalibns > deiitu- 
e£l iblvcndo cllc* Pri^vaiuiile camen videcur, niii 
"iium quoque fraudandi manumillbr habucrit>nou 
)ex:liri Ubertatem, quanivis bona ejus creditoribus , 
i fuflicianc: fa:peenimdefacultatibus(uisampiius> 
im m his cft , (pcranc homincs. Itaque tunc in- 
igimos impediri libertatem > cimi utroque modu 
udanmr creditores , id eft , * confilio manumit- 
tis , iic ipfa re» eo quod ejus bona xion iunt futiC'* 
Fd creditoribus* ' . ^ . ' 



?hilafophice fjti^it C6f iiquis co.tifilii|in defraudandi ha- 
>uir»\ pro trlbunaLi redt^ rauonii . jjm fc^ frauden^ hic 
(namiiuficv StA juridice tum dsmum mtfittmiffiaficm 
rncudbtofam peraftam eBk» didtJmpecator* finonmo* 

do confilium , ied & ipfe eventus eAendit > alterum in 

damno elle. -DabCr 0)51111 ciiur manunrjctirrf, UflD iu t>tt 

93hDiiun9 war, bi^ feinc Creditores \vii)ii bcdomemjci? 
tciai)lct merben tmmn , a fi(f) abcr 5ei) bcr inventirung 
fcince sSamoQens anbcrj befanb i fo fct)tut c$ jn)ar ; a( j 
iDcmi ex Lege ^ia &encia gcfiaaet iDerteii fMitti ofleiiibic 

Scoid Incetpreres & JCti , qoi libeitati: fimbaiitf fttgtClt S 
SBcd Dcr manumittem ^iefcif ni(f)tex isiaimo fraudandi ge^ 

tl)an / fo mag cj {)lnacl)cn. vice verf^ fojuc |ld) bcr gafl 

Crcignen/ baf Ciner re vera dolofc nnD animo fraudandi 
Creditores manqmitt^rct Un!) gCinCDnct/ fciUC Creditorcs 

foltcii vi\^\i OvFommcn s ti tcfanD jt^ abcr na(^gcl)cnt)l 
o^iigciubtct / ba| fctn «IQcrmbgcn noc^ ^tnl<itigli(& fct) r 

mdy Otio iW dolos fine effeau iDCir. Qu. An maaumiiB ^ 
liberimasieam? Refp. Popularicef fc^icinct ii, quod noii^ 

weil incemio fraudandi ca flcrocfcn. ®cil abcr (ileic!)n)ol)i 

bkfcr SSatUq line effedu qcWicbcn/ lUiD biC Creditores 

re vcra fcincn ©cbabcn gcliacn/ fo murbc au(t) bicsiaa^ ^ 
bcc favoniircf. ^i^mcilen irt fcin iraus , !cin do* , 
liM ba/ unl> Doct) n);rt) bcr Crediror lacdirct I mirb aucd 

j^itr bie Ul^ercas revocicet? Re^. m% ^tXiM be^folK^ 
imtl fCDU/ animus fraudandi & effeftus. ^FHII jemaHO 
eilie ^ClttblUnq in terris remociflimis . v. g. io SjriaVIW 

teftina t)ab«n , unb fcin ?8crmogcn fo flcnawmicjt * 

bici^ itit^i^t diumiUQi pcc accidcns. 

. ($)I.CJt 



I 



9^6 jNSTmrnoMUM JusrmiAia La. I, Tm VI. 



4lt€rkm cAfut ugis MUa Stntix de ^inore 

v/ginti amii^^ 

$« 44 Eademtegc i£UaSeiitiadoininominori viglil-» 

ti aniiis non aliter nionumicccre permitticur, qiiam li : 
vindicla^j) afud conlilium (6)> jufta caufa manumill^ , 
£enis approbai^, jEuerint^manuxmflL 

7 ■ — i " r — I , ■ ,., - f , - ^ .i ■ ■■ - . 

ts) Lcx iEliA S^htiii {jMii m\^(mi Caplta , baDpfi foiytl 

n«n t)a^ dn^erc; rap Dtr Matiuiniffor 20 labr alr hdu 
jniifie- f)ie Raifon njar Dicfc : ^iingel^cui; latfcn m iiu\)t 
WxiiltMf 0<n «nccftun bic 5ccpi)eu ju flcbcn ©inn i<ic 
3f nc(t)tc martn dic Uict)ifierilflilcn «erlsi / fic prlcqtcn ;:{cri imd 
(9<le9cn()cit in )u nc^mcn , inrtm ftc jungcn JQecrcti aU | 

lcn^tib Hiiiir ||iar((ten/ feelefti homines ftupra«aduiteri4 1 
cottdliabanc'» pMmiam . flibmsiiiftrabaht * fsm tlUia <iu 

• DAVd in bcr AnirU bcoitt trfiEimo ficlKt- ^Ji<r&ni\t) ■ 
fitfcbaftc c«/ DaJ Dic lunqen S)tmw fo iljrflBermoflcnniitt ' 
iibcrfd)lngcn ^ il* offtcrfi ecftabcn ll)aicn i bal)cr t)cr^ot, 

Lex iElia Seoua» ne minor viginti annis manumictat. 

36mn einer 20. 5a()r alt i|] , bat er fcf^on umi SBciiicnt). 

Qii;:Atihoc itaftride ioteUigeQduili ? Re(p« & mvvX 
• cafus excepti & jnftiB cattfse. iSi hanc «tateih qUia 
^ Asuiunutter^ relit ^ caufas juftas i^eget cdram Pr«M>rei 

(<) Cnfiiium i)icg JU Sicni, Da bcr Prxtor auf bem TribU- 
nali fOf , unD s- Sen;itorcs UHD S- Esuites Romanos 

ftct) ^attt / t)je Da< Coniiitiim^ Slufiirai>tti 
m m %m^^ '^^tttinD ii to. ^rftoen , bii aile 
Ci ves fc^it tttuilen Nt(& RHM^eNMru gencnttci n>iir? , 

^ Den. ' SSon bicf m Coniiho flcfct)ict)ec In yiB ^pifi. ^)Ji\[f | 
trung/n^ie id) tn mcincnP/a^*//r/?^«f/>. de /ijjeUontus aeaue^ . 

, fcn. 2)?r'itei({)2ii judicia maren itata, cs tPitrcn dies ju- 
,ridic;, £)cr Praetor (x^atiD |i(t) etcn xi\(^i auf t)cm93?a:'cf(^ 
war caufa non-coiitenTiofa 3" Den ^reoti^u a)acen'^ 

. att(& Couliliai llettrc Det: Pf ^es Frovtnciae Dalirntaf^ 
/^Mr/ VO^ Coaful imD Pirsetdr iit ®ic ffcf^a^ 

l)cn mci|lcn5 m Mmix > Dcnn im (gommer tDar Nr Pra^» 

fes fDnir occupifC^ IlDcr IVafts Provincia: V0(Xt in pro'» 
vinciis CgfifijJafibu3, \\\ 1)C1I Proconrularibus tDor Augu^ 

fiT0s idfrtVconiui ; 5^Mn'um unb aMc Dicconquctirten^iproi 

Diu^ca fo iit)|ieti)cilei mmxi net^cei i)ie^ uicbi * A^^^t/. 
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i. if . Jufta; autcm maiiumiilionis caiiii hx funt j 
iii ii qms patarcm aut mattem flium filiamve. 

Dtr fervus manumittendus yinrfiAi ptt U6k^ 
t *ckufas xxianumittcncii pcrfiifign flar t}t#r# ibM ««.i 



tl 
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aut frapres iororesve naturales (8) > aut pxdagogum> 
aut nutricem»'aat educatorem» autalumnum alu-^ 
mnamve, aut colladaneum (9) maniimitcftt; auticr- 
vuin procuratoris habendi gratia , aut aiicillam ma- 
trimonii habendi cau& (lo) : dum tamen intra &x 
menfes in uxorem ducatiir , nili jufta caula inipcdiat *, 
^ iervus > qui* manumitticur prgcuratoris. imbendi 
gratia, ^on minor dtcon 9c fepiem amits manumit-» 
tatur* 

De 

f renum nmtU Pater & mater mttl\ hoc cafu rttll^) m\}0 
U libcni , w\> Ut ®Ol)n Patronus , cum hoc effeAu , 
itnt tm @ol)n afU rcvcrcntia ia , m jlc mi t)cm jure 

Pltmiarai | «nKifm mttfco I 06 Cl M jura* 

dbx fcl)(ittrt. ^ ' ^ 

( g) f xater & fofw oirtat ^1« nttt WwiBcit mitifales ae^ 

' nmmumill »ic mir W)on offt crinncrt / bie Scrvi.letii 

trimonium , unt) folqtlCt) mcOcr fratrcm , nOC() forotcm, nec 
liberos habcre diccbaMtur. Bai)CC au^.btt ^tx 

A PmUJk (M( Servos nictt angtcttff. ; 
(9) S)ie 9i5mif(l)cn 2BeiScc iiKircnfcftr «^nuiiiidet.iiil^lfe^ 
fcnmciflcnJiDrcJtinbccfdiiflen/ fccgnjeflcn Die S^t^nci tte 
cbc turctjicbcn. SBJcnn nuii v. g. cin iungcc fcrvus bco 
'ctncr9);uncr/ bic UtS)iunSmt>mUJ, m fog/ fo bitf 

er l)tftcn Colla<f>aneus. 

Cio) «i*t n)cni(icr qcfc()a^c c« bcp bcn nbmttn offt / ba^ (le 
iKi SRdgbc iKorailictcn. SGBal af)cr liber homo nicbt fpt^ 
M^dUam jur Srott iKitai/ fo muflc fol(t)c iM»:tK( «vi* 
xiumittirct ipcrOcn. 9l!fD iiKir 6te uxor Ubma » imi) M?, 

. maritus Patronus, cl n)Urt)C abcc crforDctt^ ut manuinit- 
tcns jur^to affirmaret & poft manumiffionem intra fex 
menrcs domum doccret. SBcom RAPH^it Fabrotti ftc^ 

t^n infcriptioncs , ba fic fict) njiifcflKt fo un(crfct)rivtciu 
^tt i(t eincr bcr bcjlcn Antiqaariarum > itt (^at Dorcrcpct)e 

Kcniarqueni fUm bctun GionrtRo: ^lan tKU fcilte «H^ 
rc Edlrion • att bie diomifCbei Cumimeidociim maxlmc, 

Gruterus unbGiLtvius ftalHn nid)taileAMiqpit««s. SDcr 

bie dodrin de fenis ,lib€r«s,irgenuis rcCl)C »crficl)cnn)ifl/ 

iwMca fABagiTi icfcRi cciilMc {nt|cmiqlorbciu - 

» • " " 
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QOI £T EX QUIB.ITS CAVSIS MANUMITTERfi &C. 

%.6. Semel ftatem caula approbaca» iive vera fit^. 

Gve falfa;» non retradatur (i i). 

Ibfo^ath fojierioris capitis Ugis ^H<z Scntidt^ 

\. 7. Cum eigo certus modits maiiumictendi mina« 
us XX. annis dominis pcr Legeni ^iiliain Scntiaui 
ifticucus eflet ; eveniebat > uc qui xiv. annos ex« 
verat , licet teftamencum facere, & iii co fibi hae- 
em iai^icjLi&p > legacaque reiinquerc poiiei j caiuen 
dhttc minor el&t xx» annis, .libertatem &rvo ia^ 
lon pollet. Quod non erat ferenduni. Nani cui 
3rum fuormn bononun in teilamenco diipoiicio 
a erat : qu^ n<m (imiiiter ei , quemadmodtlm 
is reSa ica & de fervis fuis in ultima voluntate dif- 
lere*» quemadAiodum voliierii;» permittimus > ut ^ . 
libert^em eis poffit prxftare ? Sed xuin liben 
:ftimabilis res fic, & propcer hoc ance xx. istacis 
luih antiqtuta» libertatem lervQ dare prbhibebat : 
0 nos mediam quodammodo viam eligentes , nou 
er minori xx. annis iibercacem ceibmenco dare 
/o iuo concedimus > nifi xvih aiihilm impleveric 
cvni. attigeric. Cum enim antiquitas hujusmodi 
ti &pro aiiis poftulare conceilerici cur noneciam 
judiai ftabilitas ica eos adjuvare cr^datur » ut ad 

.V • liber- 

" ^ - '• - , .- > ^ 

; Wm t)er9Ui(t)m aUegiHt cdn& eoMm confiliitdlU 

taW approbirc( mtrtxn, (0 fonun folc()e ob ftvorem li- 

ertatis meftC retradirCt unD annulliret mccDen/ 06 

A f(t)ou na(&9c()cnt)0 gciiuifcn/ bap ftt^ bic @a(()e mii% 
efin&c. 2JnMn9li(t) abcr gabcn ftc mofcl SKt^rung, ne fibi 

acus pbtruderetur* X)a^ Tertium Caput Legis Mvx. 
endas iDat / Daf # n)tt dominus minof iio» amiis Ht0t 
QammiictitCQ A)nte / fein Sectus mmdr {f>. anpis 
Banumittitec fterfcn turiflC/ iifefeftrut jttfoiis fic domi» * 
us juvcnis fc invicem alliceren^ * * * - ' 
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iiberuum dandaui i^rvis luis polliiu pcrvciiirc? (i x) 

TITU- 



Xu) f>Ht l)^t icDcrmdn bie Compiiatores ^erumec mmit)tu 
auct) ViNNivs. ete tbmnn ui6i bcgrtiffcn , tomim l)er ^na- 
iiumxnens ebfn 20. ^abv nlt fcyn miiffe ? Refp. @tc lc&rcn . 

. tcmporc JusTiNiANi , unb mi]\:n vcram caufam ni(t)t« 

ISifm m Doc)>in3>euif(l)lant) ddii unfern eigcmn ^a(t)tt% 
fafl gar ntcbil» ®ic»iif}mbimiaWI#aU fte Das JusR<9>t> 

tnanum fclbfl coiripiliriCn p Wmm,(M tM ^ti(|Cj ^ti^ 

jusTiNiANus joUe fi(l) njunbern/ wenn et cinen Profeffofeni 
^juris lefcn Jtfoxiu md) Costa t)at WefcJ ad k.i. lurft angc^ 
mcrtfct- AuGusTvs njar bcn Libertis, ©ooon f1(() oiele rit 
^ ^ ferviie beiium atmifct)ct battcn/ m(|)tgut ; t)a()ec ^atte 

« 6ci) Um Lege itlia Sentia bicdtbfUtMi pcregrintiu 
fanguts in civicatcm infunderetur, iie vttus Respubf. 8( 
difclpllna pcrirct. & tm fonflidtUCT dacMf(|K<f 

cifct;eg / ?i;ncanifd)e« ©eblm in ftc '©WDf. ' 5tfnje 8cut^ 

ftnb no.1) vagi , facles ad perfuadendum , UUt) f bmtcn fidj 

lei^t uni ibr SBcrmbgen bringen / mltkti apud Rom*ios 
meifl in ^eryis beftUHl). 2)icfc politifcfte Raiibn bes Ausu^ 
art fa^ jusTiNiANus ni(t)t cin/ unb^icU bafiir, e^ fct) ui4)| 

jlflrill tWbtOta/ biC mai^umiflioncs fa JU reftringiriU / cjm ; 
iUfCftas inarf&mabilis m &$ fDntCfil d ltl«[ftcatt(t) Cinctll 

Bomino oon 1 4. ^ai^Tcn / Vc^Miifitii^ tmtn ^ 
fion aBem feimn SJcrmbgcn c!ifponirettf5n(c,no<|) »tclmel)i! 
fru) ttc^Kn , bco fctncn Jfcbjcitcu fcinc 5tne<t)tc lu manumit-^ 
. tircn. JusTiNiANus abcr ^atte bod) ni(t)t fea« ^per? / Da6 er 

tKltannum xiv. fc^tC/ er mt cin hercifcundus , femper . 

fcntctttias dividebat. ?lOc fcinc Raciones f?nt) , meun mau fl^ ^ 

V ficgeill^rattoncs L^is Mim U\t, cIcqD un& pla^ 

Bc incongrua. ttnD iDCttn ati4> Daff^bc gebcn foO/ mr^. 

F ltrn fctjt er l)cnn annum Bl initi m annl wni; uh^ 
L^ i^t f0l(t)en Crft Die libertatem roanumiltcndi / al^ lOdtjcJ 

^i^ it oi)ne ocrnuntfucjc Raifon ocrorbnet ju babcn f(^cinci j Daii 
/ bcr ftat e«: fi(t) bcr» ad) in Dcr A^^^^- »^9- n)iercr corrigirct/ 

V linl) annum xiv. §eii^t. TRii;<jNiA.Nvs i)l o!);ie 3n?dtfcl 
Imcit^ t)te ^fafen Darju inftigirci Q)prDcn / Dcnit DaDuccfi 

-ptttlMnlkc^Mt)HnM€inm^^^ bie^f(t)6ffc 
^ warcn in Dcc etoDi , Do fal)cn fic flcrit , ut libcrtis r«ile* ; 
rctur civiias , fo baiten fie mel)r Slnfc|)cii. Imcrim Cte» 

rici ni:inquam fervitutem rejccerc f M libertatcm magi^ 

fuafcr^ & Ptimioycrci ^ /; , . • , , 
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I>£ LeOB FOSIA CAmmA rOLtEMDiu !•! 

■■•"^ ' ■»■■■■1 _ I ^ 1 9 n • ^ .u f myi^mammtmtm 

' TITULUS VII. 

E LEGE FUSIA CA- 

NINIA, TGLLENDA. . 

Ege Piifiaf Caninia (i) cercus modus conftitutus 
cr^it in icrvis tcilameuto mawttuuendis : 4|uam 

1 Uborcates impQdtencem » ft qubdammodo invi* 
toliendain cue ccnfaimus y cum Cazb fuerat in- 

lanuni, vivos cjuidcm licentiam habcre> toxaoi 

1 faihitiam libercate donare, niii alia cauia impe» 
Ubcrtatem^ mujri^i^bu^ 4uCeai hujusmodi licci>i 

ladunere. ... 

Idam AvGiiiTu^ » iqui waliMt fuic legis JaniarNbrbaiM» 

, i£liae Seotiac . «ludor etiam fuic liujus l^b, qaae 
:iam rogante Senatorio magiilracu lata fuir. Accur- 

us b(U otmeonei ^ Dicfcr lex Uit iSlmm a canhs 
ivhUnuA, ba mantKniBftrbenDcnWcManumiffion nict)! 
:i<MiiW »ia« & i)at oou: bcn a^autm / i»tc 6ie anbccil 

awi> Md jQoafiilibiit» MnFosio tmb CAiinnOi 
Afn CAHnniis Qauio » fnb qao Onlule ea tea eft la^ 

if iebte tempore Avavsn, vld.. F^r Cittfmlsi^i Ano«r 
f ab V. C io qua anno hic Conful invcnitur. 
Ulb flCnennet fuffcAas Conful, h.e. tC»ac nl(t)tKa en- 
is Januarii , Xf>\% gcWO^jnliC^ / fotenniter ccroeMet/ fon^rtl 
Ktraorditurie itn Juho i-quod fiebat, (i unus ex Confu* 
bus deceffenit« VotttCiis fogct/ IWLcx t»iirbc Offt Ca^ 

im '^f il^x^hi Acncnnci » Mn Fvaw Ifot gclcbct A. Vn 
:. 7o6t tmb olfo ijl bictce lex bMme^r rcaovirct / a(l ticiti 
cgebcns Jo«. NtKnn (^atbtcfe Obfcrvttion in feincn /fa- 
/irr. GvfL mi^ xti bcc ju Padua J)ctau*aefommci 

en CtUeaion jlc|)Ct. Cr f3ri(t)t : Fr^ius vixit A. 70«. 
nb e^ ifl probable » baf AvGusTus , ntn bcn luxum io 

aaimmittcadis fcrvis einw|([bi^an(f cn / DcitLegcm nur crs 

iCUeril IbOltat ; Coo£ OistLros & ScHUUtKO sd Cat» /ffjl» 
jA. 1* f«#. 1. CAioNiips lcbH fob AumTO , bo^ fagct Dio« 
nrsivs HAi.icMiAsstos. SDCt ifl abCi; bCC Ffrsnis? fial 

viffca bie meigcn aii^ ^cr bem CAmno rcgiciu (tn 

fi.i Con* 
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Confui , Der bicp Fusius , uiib jmac ciiK gecaume 3«t ^ors 
W '^ Dcr mocOu bieiieii Le^^em juetil^r mmiti tt m(t>t 
rcct>t m praxintam> aBctt bicfemmug eralTo flinenmt ft^n i 
foa^ ffiiDei man (eirun bicfcs gtamtn^xte Faftcf Omfida-I 
ribufc AtMWLovBw (]iiD fiir limir ©m&eriien Ne iu^ 

^CM/ l^a&urcl) Dftommcit miC chronobgiam legum, qu« 
Cam cft ncceflaria, ut fine ea in cenebris lcx maneat » 
' ncc nifi ea adjuvante poilit extricari. - Lambecius t)a|^ 

Tifm. IV. HiUmh, Vindob. artigc (gac()cn oon bem Gemo^ 
. Fufia. Die Raifon be^ AuGifsTi mar: 3)ie 3i6mer loa^ 
rett luxuricus, uno ttolrcn auct) an ®ttriKn firojl t^ntu' 
eie mact)ten tiMa|)er einPiaifir, mim fte xmi»i 
w Mele pileati oor unb ftinter bcr £ot)un'55(il)r fterge» • 

IKn tt)urbcn, n^CSlDCgen Petkonius fol({)Cl ambiriofas ma<» 

©umiffiones ttcnrtct. @^ latKic bic gcu(c Icbcn , gcbcn ftc 
itttfitimcj , mcnn ftc abcr ticr5cn follcn , ba mcrbcn |le li- ' 
berales • fccnn ba 6rau(()et mannicf)ig mct)r. i^oct) 
Cajus accurat obferviret ^ cften ntct)! gan« mii) gar ju 
manumitcitta oerteteii gemefcn# fonbem m cine mm 
3aMi menn einer ^ .«necOte Nte , 1iiitr« |r oSr > 
0eQM ioilaffcn > ()atK •einer i. ober 4* fo war it>m fiaDott 
2. ju manumittiren crlaubt, oon 6* ober 7. breij/ oon 8- 
Dier/ t)on 10. funf/ bo» u. tijS 17. inciufive ebenfaaj 
nur funf/ tnm t8- fc*^ / unb oon blefer 3[aW bi^ 30. ben 
t)ritten $^cil| oon 30. bi(i 100. bcn oierten Xbetl 

S>k Proportion bat Q^jAcm in eitter lefMKm Obfcr«* 
^oeioQ. lniigU. Uitra centum ncmo pbtcr at matiumii* ' 

leic^ lOeitu^H^ eitt teitlKc 8i6mer, oie knnwatte^ 
le^et , tbo00^ ftKt^te flet)abt ^dtte* (Bei)m Voneco (}e0 
|)ct/ bol ber JCaijfer Tacitus manumittitet^abe^ abee . 

iiitra Caniniam Legem , h. e. nitbt mcijr OW loo, Sie»^ 

fer Tacitus mar au« eben ber gamilic/ aU ber Hifto-.; 

licus Tacitus. Conf. Gerhardi Diff. 4b Lege IhJU , 
mims a ]ulhniaHo juhlata^ vid HBWscax Amikqn. R9>m 
mam k f }. & Caji L i. fr. S)0(& aBet bi<6 ^ 

: Itf j^at JvsTQiiaiius (Herauf^e^ben^ oitf Mi ttrfact)e/wcil 
^ tf «nNOig feo/ ba(i ein eterbenber m^t folte iii«Nniiittiib 

ren fonncn / cum vivus manumittere potuerit. 9UI(iR 

jusTiNiANus ^t bie politifcbe Rairon bcr 9l6mer wnb btf 

AveysTi 1 bit m {^m obtn mt^i nit^cingeftl^tn.^^ 

*» 

\ 

" . ■ . , CO«P 
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Db HIS> qvi SUI VBL ALIBNf JURIS SUKT* ! • j 

TIXULUS Viil^ 

E HIS, QUI SUI VEL 

ALIENIJURIS SUNr, 

^quiciir de jure per{Qnanun alia diviiio. (i) Nam 

c|ux(iam perfba^ fiii juris iunc , qua^dain alieno 
iubjcda: (z). Rurfus earum , qu^ aiieno juri 

e£be Ituit 9 aUae jliint tn poteibice parehcum » al» 

)Oteftate dominorum. Videamus icaque de liis>. 

J alieno juri fubjeciar funt. Nam li cognoveii* 
quse iftae periome (iim, fimul fntselligemus ^ qtiic 

juris iiinc Ac ^ius dilpiciaxnus dc his> quii|i 

sftate dQmi^onini rimt»^ 

• Dt ]urs gentlum in Jervos. 

i. 1» tn potcftate itaque dominorum ftint fcrvi. 
X quideni poceftas Juris Gcnciuin^eft (i). Nam 

apud 

^i^ bieber \^eSm mtr %\t ^crfonen einqet^dUt itt Xjbeh» 
nD Senros , unl) Daoon Die <r|lcn in ingcnuos unD Liber^ 
nos. giunmebt bctommcn mic cinc anDcrc divifion^m 
crfonarum, Da blc 9J?cnf(l)cn cingerl)ciltt accDCH in eos. 

ul fui juris, & eos, qui alieni juris funt» n)c((t)C divi- 
onem Justikianus tDtcDcCUnt (k\Xi I)C0 Caji Imfl'$mion}bui 

iL u 7#i. }. gcnommen- S^icicnigc nun/ bic atieni juds . 

inl> # fmb Itttmbct m doffiuli^.ot)C|f patrii pateftaie. i 

3)iefcr ZM txmbcir eistnltifl^^de jure dMniiiofiimift 
irvos. ©ic altcn 3ttrillen {)a5en bicfc 3)ici{)ot)c , Da^ fle 
uerfl 6cfc^rcibcn : q^i func aiieni juris , t9(U Dcrictiiflctt 

)crfonen , qui funt fui juris , fet)r oirtc finD. 

JusTiMiANus ttCttnCt ODci bitfii jfts Gemimnf cui acceffit 
iStaaali aliquod hotnintini; Poteftas eoim dommoruni 
lob iiitiarajeft» fOnbettt Qttl^ Hill^ per accidons &• 

ten imicr Bctt Gennbus entflanbcvt» S>te 9I4mcr fogcit 
tuct) Mmffifi >ii Qemium, i9ci( fu bc9 aUca iS&leecrit 

. S 4 . ^tCr 
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apud omncs perjeque gcntcs animadvcrcere pollumus, 
^ominis in fervos vit« necisque (4) poteftatem fiiille^ 



^icfe fcrvltutem fabttl. Jus domini kciluill), l) ««^ 

jure v ix Sc necis ; i) biUlll , Dap DCC 5tlie(t)C mcl)t5 fUC 

(id) babcii / ni4t« acquirircri fciuc 3)a5 jus vitx 

iieci.s obtinirU nitf)! 6ei) allcn SBWcftril Vid BodinuIk 
Republtca 6c CIrotius ./^ J«^tf ^«iS^i & Pacfs. L»l>. 
If Imo Grarci non exercuere hoc jusj nifi rcceo** 
tiu5 fic CiCiiROMs *rate. Romani vero illud civibus fui^ 
tribuebanc. Jusilnianus juftificirtC ii OUtt) / aflcin fcint* 
wifonneir.ens i)aiie« Umn <£C fpiicDt: Quicun. 

que ferviim (cumho^tisiclfet) occidere poteti, nec tamec^ 
Tult, fed iHiim fi^rvar , in illum quoque optuno jure 
jus vit« & necis cadir. Slflein , dum mcus holhs cft,^ 

i]] frcDiict} crinibeti wejui ii?) if)n aPer pardo»niccr, un6, 

<ilt paAum. tDtniaftcnS naturale. mi£ it)in flcfc^jioffcii / i 
anlmum i atum depono , & tamen jus vitac & ncci^. 
cxerceo,Da* rcilUCt fjcft niCt)t. LocKE Gcuvernemen$ ' 
fivil jCCgCl ill Cinun Capitc, Da^ contra rauonem fa- 
ram fci). 5)cr Populus fOHtC DCU dominis n)Ol)l Da8 ju$, 
vitx & necis (ajfca / UUD ^r»a<t) Der Priqceps' ex, ratio- 
nibus policicis , q(cic^lt)ic DiC patriam f)oreftatena. £)icfcJ: 

i|l noc^ Dic bc(lc Juilification fiic Dic !Hbmer. 
(4) Qy- 3ft Dcnn alJcjcu Da< /V '^'^^^ ^ "^^^^ flcHic6ca? 

Refp. Ante tcmn©ra Hadriani , Antonini Pii & Philp- 

sopHi Ijat n:cmanD Daran oc3n)Ciff«lt / Dcr^crc mact)tcDcn 

illlCd)t tradircn, miC cr mlU 2Sa' dc Jurisprudctjtia, 

flNTONlNI gjacftric!)t l)abcu mill , legat Antonini it^ruft^ 
'0d Setpfum. Danibcr n)ir ciricn unocrQlci(|)lic^cn Comj. 

inentarium DCS Thomve Gatakeki in fciucn Ofufcuif^^ 
SnDcnr Galenus, M. Aktonini Philosophi Archiater, 

<rict)lct/ Daf ju fiiner^cit Die f.^vitia (jd ftrps gcnjcfcn/ Daf 
l)ic 2;t)icrc fail bcffcr gci)altcn tt)orDeiu vid, loca GAUtNi . 

apud Laur PiGNORiuM, de Servis l).it)Cn jclbfl ' 

fcic Mbmer folcftcS nicbt approbirct/ nuD Diefe ©raufaui^ 
fcit Dcr ^^crre?! gcflcn Di<J?uect)tc ciniufcftrmicffn flcfucl)cti. 

l)a[)Cr O-lCt) Imperatores, fouDcrliit) Avgustus , Clau- 

^)IUi , DOMITIANUS, HadRIANUS , AnTONINUS Pi US , CON- 

!5.TANTfNus M. Dam^icDcr Diclc Conftitutioncs' crgcftcn lajjj 

5cn. lliuer Dicfcn flab DcrRftijfer Antoninus Dcn 3vncct)tcp 
Jifyli » ut ad ftatuam Princi^is confujcrcnt • pDcr Dit 
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jpejure civium fym4narMf^ in [trvos^ 

• Sed hog tempoix; ^iu^is hopiinibus , qui fah 
>eri6 noftro lunt, licct line cavifa legibus cogruu 
ervos fLios lupra modum iaeyire. i^am , ex ^on- 
JWMjie pivi. Antpnipi (j) ^ cjiii fm^' caufa fcrvum 
• ' ^ ' fuum 

^onaini Uiufleit bie Scrvos honi« conditionibus lapaflRll^ 

3a|ier rcfG^ibirte ec bein i^^Lio iMARciANo , Der DamaOU ' 

Vapfes Bwcar, i.e. HifpaniapnjWi Dcnn bte^XilWCi:^' 
'n tm ©ebcauA/ ut eiiam cum imperio, fuo jura quci- ' l 
iue Romaoa dilatarf nt. Conf. Nicoi. Awroiin Smo^. 

ii^Mics,_ "mi^^ nber ^et) ben tSMiff^cn gani (m6er« 
?5r wupc tef 6e)teQten fObkf uatt) it)ren ciacucnGie^ 
i*«H unl^ citfcten lielfen. aBenn man abec Da^ w 
* neci5 in (einem ce(t)ten ©cbrau* , unD ba Dcc 
:arc Den j{^e*t nict)t ol)ne gmjofame Urfac^e utttbcinget, 
inrtcoet, fo l)a( e« eOen nic|)t« irregulaire</ inbeme< xm\ 
tncrle^ i|l / Dtc Magiftracti» ^ ^ Bit^^imlii^ > 

ol4)C3 U&cr tU OCinquentes «cercictt, Hllf Bff abiriis 

liiijni^ffltflcti. 3)««Mct|ttemjcl5fti(l Der domini; ' 
» poicftaa nittt iuiDieber / imb nian OicK fo aar Die^ 
airge «e?er, iDclcte bie Snccl)if(t)afft dufMcn mol^ 

Wl, IDIC im Concilio Gangrcnfi contra Eustathivm qes 

c!)Ioircn n)orben. 3iuf Dcrmabntcn Die apo(^ct i ut do.' 

nmi lcmter uaiftycm fc^voi^ Confc^iro ^P^nJWfc 

^icrm (0(1 QKM |ef»t, «Of^PAiiius im Rp^Jl. ^lt^tU^ 
n^emj^ Q^^^ cuni Commcmario $entilis, - 
0 QjKb HltWI / collato GataKi loco, dc circumftantiis tor 
Timtwponmi,^ricine, caufa, occafione , fin? Legis * 
we Refcnpti Antonini grrig inftruicet mcrbCfl. Seneca 
J^tt. imciltig contra ^bufum fervorum ex ^'haofophi* 
>tojc« pnncipiis, in qua affcdus abeffe tfebenV, per^ 

1S M UWofopftf Cili, 

lCnOmmejl. M. ANTONimrS t^S at|b M:ANTONIK|7sPH|. ' 

osopHus IMiren Stoici. Qui$ nnnc hanc dccifionem 

niMttir? eie i(l aucb ganij Dcrnunfftifl. Sllfo iDar artf 
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fhum occiderir^ non minus puniri fiibetnr > quamii 

alieniim fervum ocddcrir. Scd & mnjor alperitas 
dominQrum ejiisdem Priiicmj^ confUcutioae ceercc^ 
tun Nam Aiftoninus conmlbis a quibusdam prxfi-* 
dibus provinciarum de luslervis,(juiad aedemlacram, 
vel ad ftatuam Principum confqgtunt» prxcepic^ nt 
fi intolerabilis vidciatur fevicia dominorum , cogan* 
tur lervos iuos bonis concUcionibus vendere , uc pre-' 
dum dominis darecur* £t rc&^ Expedit enim Rei-i 

^ publica^ , ne lua re quis male utacur. Cujus refcripti 
ad i£lium Marcianum (6) miili verba fimt hxc : /^^- 
mkorufni/Hidem 'poteJt4tiH$$H fefV9$ fii^t iUibAtad effk 
vporttt^ntc cutquam botntnum jus fuitm detrahi Sed 

& dmiimum imertfi^ fte^uxilinm mira fimtiam^ v0i 
fmem^ v$l imolef^kilm in\msme denegmr iis> qui ju-^ 
Jie deprecantur Ideoque co^nafce de quereiis eorum > qai. 
^fx fanulid jfulU Sabini ad faerm fimmm eMfugerunti 
& fi vel duftus bubitos , quam dquum eft » vel infami 
injurid adfilos effe eeigjuomis » vmire jube^ , iu ut in 
feiifiahm dmnbU mm refmrtmnun Qued f% mtet emifli^ 
tutmifraudemfecerit , fiat^ ^^^f^ admijj[um adverfui 
fi leveri^ e^^mmm^^ ■ ^ ' 



Sitb imt KffCtt 06 icikumln dies magis ingruetitem & 
kvitiam ingravcfccntcm tKr^6C0U(tlcn/mcritoreftringen: 
dum^ imo abolendum erat, V 
(<) DdfRefcriptum ad Naamu Marci ANUM flcl^rt ^n /. x»" 
jff\ h.t» & in CoUat$one veteri Mc/aicarmn & Romanarum '\ 
Legum» fcripto antiquiHimo , t)ntuber Schultin6. ^^XIt 
*■ llrilllfKfmQm ]ufhfrmdemia Ame ^ /Mfiiniauea mit> ' 
TiTlloios cgrcjjiiuiA Commcntarium g^fCf^Hfkn ^fnuJ 

- GftoWs t)at l)iec eincn @(f)nifeer begangen ViM jab^" 
rum\ ba er meonet/ Mlivs hic Marcianus ©(ice ber JCtm, 

ti({m in Diieflff ^tlmnQ flCf((;iel)et , ber DD(^) temporc 
Imperatorjs ^EVERi gclc^Ct SRon l)at niC^t nur jus vit« 
& necis absefct)atfe( / lonDern auet) afpcritatcm » atrocic^^- 
tcm rcftnngirct- Lcx Cornclia etiam hoc crimcsu'^ B 
4uii flanrifin iiiira Foft bitii^ 

" ^ Aoto- 



lyiti^ed by Google 



De PaTRFA rOTESTATE, IQ^ 



TITULUS IX. 

'ATRIA POTfiSTATE. 

Summa 77//^//. 

\ potcftatie noftra funt liberi noftri, <juos cx juftis 
uui^iiis procreavittius, (ij 

, , « * ~ ^ 

NTOHiNfPii njUrte bett dominis modica caftigatio Ja* 
:lafjcn/ ferri bonis conditionibus vcndi debeb^nt, ju*. 

0 1'rctio, V, g. non ut fugitivus, qui in perpetuis vin- 
ahs hahcatur, ncc Mnquam manunututur. 3)u Con* 

itio fcrvorum m\tti imm« fldinlxr, fem<6rDaiCi»i# 
mt^um ubetDant) nobm i Mtm (tt €i)ri|len docirten / 

uod dommt lenius eoofra ferros incedere debfeant» 

)i(;8coiciPhihiropbici6erl^aben fol*c6 iuctil aufflebtadljt/ 
^oi)i Qbrcrvircr, • * * 

Perfonaf alieui juris j|nb filiifamilias & filisefami- 
, lunt enim fub manu patris. Qu, SSanil (tUtSet DtC 
atfia potcAas on Rcfp. SBo |tn {(lalcr ifi / pfaccdci^ 
ebyit gencraQo $ interdum non juftc genecauni»,ime^> 
um jufle, Ii. e. in xnatrimonio. 2)er JDrbiiunfl ©cgen 

iitre ber folflc nbe timl de Nuptiis biefem pr^emitrirei njtr^ 

Jtl foBeW; ttCll bie focietas conjugalis DaS fundamentum 

311 ber 93dierU(t)en ^emalt it!. |)enn bte focietas con. 
;gaiiis iil bie erfle unb notbigjie. ©o^Kro au« @0£t 
m am erllen ikifu( seforfltt/ iMf Adam einc ect^ulffttl 

atie. SoactsM vero conjugalts ordinatk eOe debeci 
^^J^rfiotta eft, non cft conjugium. ©orauffaw 

tv tm SRonern btei m y ti burffte nxiji vagus concubi» 

m(t)t concubinatus , au(t> ttl^t contra Legem Pa* 
lam initum matrimonium fcDn. Vid. Gothofredus ad 

•1. Sllfo »urbe boi ®ort ^ 4ir#^ /'^i^T?^/ yanft onberl 

1 Phiiofophia moraii flenpmmen / oil \m* 8M> Det 
3ecnun|ft mtt^ txni toetcben Ktt tejaiset / ou^ atifto 
lomi h. e. lu citmt SHcttMlcii matN* Non edocaift 

iw^m eft iMcnm genervie. ^u t)er fidocition tmrb 
^'^^^ <rf Orbtr^ &da6ado fine poccfiate {ao IWtlt coift^ 

ci|fi« 
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Nupdx (z) aucci^ > ^ivc matriiiioiiiupi , cft 



1 ♦ • * % 



ppiCCt IDCIlben. SClfO concurrim aU(^ mater aaA 00? 
QKrnunft.id ediic«riQnem jjp impeiiiuii. Pacrem wq 

Auptix dmoQftranc , foitfi mMivS^Xi 95ater iff 
ol)<r fcDti roip. g« ftnt au^ GROTtm ;* /t S> r fct)oti 
obferviret/ bag aOe 9B5l(fnv bic nuc cin wcnia curtivirct 
flerucftw , bic liberos naturaics mct)t fo fto(I) flcftaltcn/ alf 

PiC legitimos 3 hinc patria potei^as non ac^uiritur , oiil 
l^ timis nupriis. Se^ Qu. QV^<1^ b^beat jure nacurati 
)otcft^te|ii ^aier? HoBfifisnis |ti)ciff((tc/ DtrienilfC/ 

\% qcjcuact / onct^ Dc|t»cgcn (la^. iiFip^>^<^i^ ^di^ 
ibcnfoltc, mciter borinrtcu tio^) ^cinc concluiioiieiii ffarim 

gcntem gcfunDcn. MiKX^ ift ni<t)t fo ju demonltrirctl ^ 
liorriiuei noii nafcuntur , fed fiunt iniormatione. ©C^ 
• !8atcrr q"i Pnie generavit, l)at Dic namrl((t)C Obligatioa 
OUf ttibi ni4) lU criie^n / qui vero educare Tuic.» ha* 
bei>e quo^ue ^ebec ^nt>^iu|a i Qi4U.^i|i| iine impon 
rio educacio efle poieft ; edocatio gener^uoiiia ^ un- 
perium educs^ioni^ e(l confequcjp. SB^nn bi( XtnbCt; 
ftU^ U^drcn/ fi fbiertia> vlrilis animi vigor» fcoilis pn|* 
dencia > rerum peritia^ vica bene moraca ip liberis coni- 
parerenc; fO ^brtC ai(4) biC Pfltria pQ(fiia^ , bi( .«duc^tioji 
baS imperium auf. 
(z) Qu. ajJarum ftat bcr Imperator nitblS dc Sponf^libus ) 

Refp asctui fo. babci) m^r^ lusegana^u « (bii hodie^ 
, phiiofophice, oriiinei fo ourDc CT m(fl)bab9nacr(bctiKi# 
Dcn- ®o Oanbeii (r a6cr ^ier de patria poceftac^ » mtt 
|)iefcr ftnb oupeiac coonexx , bal)cr9 bat cr ^icr cingc^ 
f(()alict. 55JO cin 55ater i|l , Da tmD Dic Nupti* ftfton Dor^ ' 
|cQ , unD a(fo biclmebt Dic Sponraiia acir iDoiicn abcr 

^e Sponf^libus |U(cQt i)anDc(n ; hona? methodi caufa ; 

ij^n fonfl / tbcnn man fagct ; Spotifaiia fimc pa^tom dq 
fioptiis, (wip man crilMriM; irfte/ mol noptiae (tnb, 

llu^kis, i $Mke^d0 ^foociiri pupm enim podofis aiofii 
fapot obnoehal TdamenM » mic Dic ^uDcn / DOm 5fO|lf 
l^i^ auf Dic SrDC/ vid. MoNfFAucoN 4»^iquites exfUquht» 
fnorc fcil. omnium gcntium zdotyparurn. !^ic SBraUt 

fal)c proptcr pudorcm Dttt ^rdutigatn an , vciata 



Digitized by Googl 



Db I^ATRIA PdriSTATE. lOj 



Vih & muUeiis coujundio» iudividuam viue coniu^- 
tiidiiitai Contihens* ( j ) 



iDum dic vclum dctrahebah J)ic ^teimfu^runj «WaW 

mit Ifiriifm , ^ufui. eic tMbm l)u ^mt fo mwiiHlf 
«t/ Mf itdi^wliit ttoe WoiKr ntoccgcrifcr) ; vidiDj^ 

Jhf. 'wpffra de VjmHone Ox9mml Cap. i. Nuptise & tta^ 
trimonium promilcue h. I. fumuntur , fon|l abcC lUC^t* 
Nuptix IS^ac t)CC folennis dies celebrationis ipfarum nu^^ 
ptiaram ; Matrimonium (U)Cr XOCiX frt(d)riebcnC Con- 

joa^on fclbll- S)icic Dcfinition ijl nvSn fiic ncu ja a(()« 
fcn> t)(nu oft Dic gt5«cr ^CQbcn maccn/ fo {)ad(n itt 
M) fctncPoiygamiam gcl^abt ^ unD td-Mci^iRoiie oonPA^. 
^uui 0}2uucc bci) bcm Livio bcfonnt / wm ncbfl (tnOcrit 
Wctbtru ^ic x^oiygamie ©oltc ciugcfubrct boSm. 

(\) S)u9ibuier t)attCU tciue Polygamie. CmsAR inicndirt< 
mm\)\ libcrtatem nutrimoniorum cinjufut)rcn / WObUVCf) 

4C ftiO bct) bcu iHomccH bciicbt mac|)cn iDoitc 9 fonjl fidbct 
maii n\t)i, Dap ftc mdccn auf Oic Poiyomie gcfaiicu, otr 
^itt) Dicfilbc 0c9 oacn 9tttat(K)(ii m ect^toangc 

j|icu.4- Cin}un9i0 m$ »or^tN!| fcOU , i orduuibi fbb 
cietAt Cronrenfu fufceptt j Ocun man imcndirct uicbt nuO 
concubicum , foulDCni <iU(t) poft procrcationem lobolis 
«jusJcm educationem. Amor fupponicur ardiflifhus » 
Ijinc individua vitacconfuctudo. ^CiS^Ott fn<dtvs,^u^n$ 

bsibtu ctutgc fo cctlacct , aU ob ote aivortia ?)ai)uc4) «^cdu^ 
dirci tDtu^cu ; aUcinOtcfc^ i(l gan<|falf(<),o^fcbonniiDiiit 
idttflncn ifi # t)a| 3tom oicl tiimm 3aDr gtilarpcn , c^i 

matr Don divortijs qtmH / vid Aoi>. Gntius M/i. ili»; 

tfif 4 Caff loufcan bcbcutct Dicfcs i6ort Diclmet)c^ 

quod ^udU fn individua comcs mariti fcemina. In^ 
dividuus comes mcus eik , l)cr OUCjcjt t>Cl) mic ifl. Gro^ 

tivs Jc J. f*' ^at c0 UDC^ aritAcc qcgcbcn : Uxor mea 

lemper iit in confpedo iaco^ Vii #»6>j<«f 1 ibiCf^oCdjfst 
mot bCt; Dcr emttone nxorum DOO folenne VocabulQtt^ 
^ic tMU nVifl at^noAare » & « ii abBoAavemt , dtvor* 

tlo Jocus e«it. RoMVLos J>at nuc Dcn!D?anncrncrlaubct^ 
fxtS) t>on SBcib^rn i\x fctcibcu / uacb^c^cnb^ abcr ba^ 
btn CKM^ t)(c 3Sciber augcfanijcn/ oon i6ccn >lt)?duncrn 

AC()Cn. 9[i:o jiclCt DiC individua virac confuetudo nic{)t 
dit/ divorba imp^icnda» fonDtril4^f Dcn ncwm arAtff 

■ttpetuanli 
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%. Jus autcm poteftatis> quod in liberos hibe- 

propriiiui cft civiuai Romanorum (4) : nulli 



enmi 



i)te Sf<^u Durffre mSn eom w^iSi/m / debebat rerM 

. 10 interiorii^s danutt fNntibus « f| bUTfte cmifpeftttm 

& coufueoiduieiii nwki ni(l)t DcrmeiDen. ®ie ^attefi 

eadem facra) eandem menfam , & ii in manum con* 
venicbant , XOdlVX (te tt>ie una perfona. Maritus it>aC 

»ie SSater , uxor ©ic fiiia , boit^ traairte er «icftty 
UHe ein jCmD* @ie i)ie^ it)ti dominum, baDMi mait ve- 
nigia ii| DigeOis finbet f utA bk 9S4imer nennten it)re 

SeBeitaf apiour domiMs. 6k neRltKII DOi 

^ium hendlam ftnritotem. Apod cooeul^ifiam procrea* 

lio fobolis non atcenditur, fed libidinis extindio» nec 
individua vitac confuetudo adeft* SlQe Populi poIv(^a« 
mi jtnb rariores » nicftt t)0lcfrei(() 5 bte Generatio tt)irt) ^Os 
t)llt^ t)e(|)tntMt.# ut uceom alia poiygamiae incom^ 
moda. 

(4) S>ic 9l6iiM M ben ®a(cr «i/ «tt wenn « m feis 

VO: Somilte, tan<piim 10 unberfiiate iin dvinue aliqUa 

parva,ein Dcfpote ©dre^ baBet ba5en VAtwuusMAxiMiri' 

IM^-f, Cap. 7. &L1VIUS Ub, Cap,AS' iiWn majefta- 

tqn be^geleget. Wxii mi in btefer Samilie/ in biefei: 
rteinen Repubiic mar/ jlunb unter bem ®ater. vid.4. «^** * 

<£< n)ar eitte parva civiras , univeriitas »^ batetU ge^tTtC 

nt4)t nor ber eobn# fonbern om^ nepos, abnepes &Ci 

Dif StoOtHit Cmel fiiii&milias » qnsfr nituraliter a pa^ 
tcia poteftate Iiberat » hic nihil etfeiebat. S>tC filit 

miiias» nepotes Scc. iDurbfn tDie fxx^xt, angcfeften^ 
nnb gan^ defpotifc() Hgiecct. Dte Einancipationes ©ur^ 
ben fail efeen fo angefeben/ mie bic Manumiffiones. ©ie 
Servitus ()atte fcincn groffen Untcrfcf}ctb- vid. MKRauus 
ohf. LA, s. ^f^.#/s« Xeinei: {otue m\ bteftr civitate (*| 
n)erben / all per emancipationeo]. £)ec JBatet baue <UM|^ 

iMf jtts vitsiL & neeisi Mr 0ebn (Miei njt^t abfioftaieil 
<r mti^ HBliei^ttt confpedu patris fe^n / confttifom p4« 

Iris ad nuptias babcn > poterat illum vendere pater non 
folnm imaginariet fonbertl OUit) ^^re. Vid, B\^'Ksr<:hoeic 
de ]ure OQcidendi pairis» UHb Dattius vendtu.mi hher^^ 

nMs» oecin pt Mh^miM^i Iim; msA ^efott^ 
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cnim alii iiinc homines , qui takm in Uberos habcanc 

potellaieni, qualem nos habonus. 

... ' ^ ^ . s 

Ixrei (ittSdtcbt , mii er Wefm nittt Qtitftti^ SciwtTiii« 

tntmtiimt, fie i}dttm t^ic mrer ni*r verc j^frfouif^t^ 

feilD(rn nur imaglnarie 5 0Qei« tb ill gcmi^ ^ paires ctiam 
nlios reapfe vendere potuilfe, tDcnii mail nur j{)rC l^rin- 
fipia anfiCl)U. Qui enim potefl occidere , etiam ven- 

dcre potcft. 9L)a* Wugnet Schultino fd&|l nidji ©ie 

^ ftn Mvoaykm & nects gc^atirtt Wf fo tOCItifl IMir el 
icDDcn Jtinbern bcjldriDiq crtaubet- Qu. 5Cann bat e« aU 

* fo auf(i4)5rct? Rti^, i(l c^cr fein lex DorbanDcn , aii 

fub CoNSTANTiNO M. primo Chnftianorum In-;peraror<i , 
ta baDcn tDir Ciricn legem contra parricidas. Nec obAa- : 

• aBir babcn ia XtfM Pi*!^ ^nbct t)cn 

tcr nid)r bartniKn, fbttbern ouri tNnn t)te iRttttcr eoer 

ter €)rof^Saitr / Hhem jn poteftate oon habentes , IMC 

5CtiAerutiigcbrac()( ^a^cn, Tempore Cicbronis & PoM- 

9Kp hoc )us nondum fbit abolitum j ttBcin fub Haoxi* 
ANo Imp. & Antoktnis |)at bicfc^ jus per mores pedeten- 

tim jucrft cncn ilbbtni) gclifren, ba murbcn bic Sltcrn tDc^ 
Sm H)rn Xmhit mtiltn iic(}ratfa# abcr nict)( al^ parrici- 

dae. SUf0*t|l biefel jus non accidendi iiberos parrtm 
&rtptum. partitn npn fcripruik Nulla geni am dn- 
nm baboit jnt patriom 'prarter Peffas » tenCR el bttr 
AaisToTttKs f(()r ubel gcnommcn. Barw. Bafssomvs ^at^tii 
flcfct)ricben /ve^np perfarumy bcr c^ auf^ Dcrft** 
(fteit ^ unb ba^ cS nol) uMtct) fei). vid. Jardtn Vc^agc tn 
per/te. Conil abcr finbct man m\\\% Gentes > aurib bie 
®rtc(t}en daben ba^ jus virae & necis nieinat)U 4c()a6t* ^ 

Sfttentont) b^it originem hujiis juris patriae poteftatis 

trffer cntbccfet # oil Diomrstus hjisicakiiassbvs» einOries 
^ti «fw lange in 9?om aufbielt/ iin& foiiicitc in 

mores Romanorum inqutrirtC. ©icfcr fct)rie!> Anuqutia^ 

%es Homanasy xoiX^i ()oct) ju fc()d(}cn fiub 1 nur S^iibc / 
i)a^ n>ir ni(l>t gan^ baben ^ obcr baf cr folc!)c nict)f 
iDetrcr continuirer. (?r befummcrte ftcb lun ben Ucfprung 
bcr eiefetijc^ unb f)af flcjeiflcj / fcal- W jti» patri« poreiu- 
tis f!c(^ bfi ouf btc Beiten Romdli extendire/ n)c((btr Diel 
tDiirftc i0 ii)un ge^oM ^aften/ mcnn er fo Dttferiep 9j6i(ferr . 
)ic na4> 3^011) iogcn./ nac() liner ®ct9ot)nOcit <)4ttc tDoaAt 
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§. Qui igitur iSx t4 & uxbit tua hafiioir , M 
cua poceilacc eit; Icem quiex filio cuo &c uxore ejus 
naicicur I id e£l > uepos cuus nepcis > a^quc 411 tua 
func poteftatc & pronepds & pronepcis, & cbinctefls 
teteri. (5) Qui aucem ex lilia cua nalaiiuur,iii po- 
Itftate tua noiimnt» (ed in patris eoruiiii 

» - » 

faiW 6« gtOnAUc fitr cmtm^ Gtmts tx dmmbus orisi 
au0 fo aiu i)m!f(()e, (ipclcftrt Andr. BoRwanw ^-/S?^ 

^iif^ftif Lauhdt gcjciget/ vetufti/njfoi ccffimoiitis. (Er i^ae 
tingutec St}li|] , me benn bic S)dnea immT gufc Peute ittt 
ftyio gcdalu l)aben) alfo mufte et ja cidem ieDeiii^nug i^aic^ 
Dic poteftaicm ubcc fcinc Sainilte unb tie Sret)f)eu lajfenp 
feinc iSiiitKr nad^ feinen moribus patriis ju crjul^m. €i 
ttor iotttcr ncuc< SolcE/ no0 t)kfieai omilc tt^O ^«^u^ 
felbll ricbtcn. ©ic JDcmf*cn Dtttmi iwrr «n^pamam 1»^ 

tcftatem, abcr UC extcndirtcn folCOC niiitlt «WflTr w." 
onus educatiortis , unb n>a< Damit «owietom iDar; Ex- 

pcilere lontcn aOc Gcnees . m iftafen aucf> Dic ©rie* ett 
fo »ol)l al5 Dic 3)emfd)cn. ©at)ci: difpmirct» man hodie : 

Oft bic unicas patm 6c tiliiiamilias bci) UU6 nOfO t)Or!)an^ 

th;n , unt) ob Dic enutieipacio -notbtd fep ^ ^ici)e5 gefDci:» 
tc^^nriftcn Utogncii* JRa» muile jcrgcn , t)aji ou momu 
ffl)c ?Becfdjfung bcp mi «dtc- S)aj Jus dri^ i)i jmi 

recipirct / ObCC iti fingularibus « in taotum 1 Wii m* 

tum. f «i 

Ct) Dic pa^"^ poteftas erjlrcrfie tl* Sei) 6cn 9iomecii nioit 
aacni u&ec Jtintcc , fonbecu .aucl) uDec SEinDc^ = itiafcec- 
aScnn liciA t)er ^n 0Cl)C9ratoet baite , cc t)0(t> 
M»cgcn nicftt fccp a patna p^Kcftate , foiiDcrn bicfefi faui 

crfl auf \M Emiincipatioiicfii dn. Pai€ar & fiUtis ttabc- 
. bantur pro wa pcrfoiia » hoft antcr, ac ferVos fciim Ba^ 
inino. Pater pro filio teftamentoip ftoterat conder^ 

' S)icfc unitas mac^tc / ITai ber ?Daur Dcm gcl)ii nicl)i5 iCtjen* 

dtofOnte. Omnia acquirebat filius patri . lUlD Die 
«rutia caftrcnfia & quali - caftrentia (lliD anfdllflUCt) UUbC^ 

tannt acwcftn r nn^ «ft nnter Den imperatonbus entjmni» 

^ £ttb HaDMMio fOW 9il i^hi^ofap^^ 
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'■ TITULUS X. 

PE NUPTIIS. 

Qui fajfunt nuptuu cmtr^^crc. 

TUft*S autem nuptias ( i ) inter fe cives Romflni con- * • 
I xr^uac ^ qui iecundum prascepi;^ l^gum ( 2 ) 

. tria poteftas nagb in pietatet qnaiti iotatrociiatt confi* 
. Aere debeat. &n£ Moodt m jitlk PmUo fivt de exptfi- 
, ume partus. Gcndung ad Pandc^. L^i. 7. 6. Abkah. ' 
a Kerckraad de ]Mrc fairie. 

(i> S)ia definitia .o^anim \% jm VCfriflOI VHA fettCltf ITa 
: fidcct* mmiNe St^lC : Quinam poffiBt contra* 

' iMfe Mpcias ? Refp. CWes Rmiani. . Brpo liec^peregki* 
nus» nec fcrvus. In cffcAu jjj \mi clmrifl)/ 0& Cl 

eiti Contubemium oDtr Matrimonium gtfitfinet mer^e , in# . 
\m burcft bet^be^ bcnnoct) t)a^ mcnfcftlidje ©eW)!e0t propa- 

cicet mirD. Slflcin rDcDer fcrvus na4) peregrinus domum ^ 
mhebafi» Mil«r (ctnec Don i^nen btC dtdudioncm in dp- 
jHiiai»^ •Imc mcilOe feinMammonium coBtraUretmuftoC/ 
Mrmj^mai (anit Uxoreiit oomen dagnitatiiiiem 
tnbemalis neMiabebat digiritatem* 'ContubenBiom con- 
tcmti/Iimum crat vocabuIum> hinc lcgimus contuber* . 
nta Icrpcntum. Qw&nQu9uU$ng$sma* A io* iD^a. • 

(i> fBc9 bcR 9l0imm iMcctt M^Krtco 9icM okcr «lodi 

*«mptias eoiitnAen<fi lcfOllM : dWS^ii^» CSi^^^ * 

. Ulus , mie unS l)f«)0n Cicbro , Gelhus , SERvhrs iOl Wr^ 
plmmi unb BoETHias, tcmporcTHEODORici Oftro Gotho» 

rum Rcgis vivcns> giadbrictt gcbcn. 6^ i|i n6er fo obfcur, 
^a^ mon fa(i nid}l n?ctp / mie ti eiocntlitti flcwcftn. Bri»- 

soNivs • Aktonius & FKANciscuf HoTOMftifNus fratits « 

. IfKim stoax netre 9)M^r ^0 r#M nti/fHMtm §pud R^mMt 
-mmres gcfct^riciMi amitt id^ imifcle, ob f^ tf* iti amm 
(ctrotfcn. Die dibmer ^iebcn eitiioe >10eiber jn)ar p/o oxo^ ' . 

ribus , abcr viX^X pro matribusfamilias, Slur bicjcnitJCtl 

nuptiac , fo farrc & roemtionc etngcgangcn h)orDen, TOCtCCrt 

plcnae & folcnncs» ttnb t)te uxorcs rC^tC matrcsfamilias> 
^ nNK iHI CtRCCIt^ €ommunio » jlc CC^Un Citiam»^ 
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uxot crat in manu mariti. i) farre convenltur iii ma« 
num. S)(tS 0Cf(()al)C folenni facrincio apud Romanos» 
certis vcrbis & teftibus dccem praefcntibus. , 3)(t6C9 

dm fie paiiem farreuiti , mii aBajfcr URb M>i«^t 
gebacfM: &tC (Meffen If (IW( libuin * libairien ; atib tvmftf 

fcn iKU^oti iule^ etOKij itit Opfer^Seuer, Min fuiDen me 

tiuptias famocas • &rreatas. Vid. Ulpianus Fragw. 
9* 2)tefe conjunda libaminis commeiTatio, corw 

farreatiogab juecfenncn communionem univerfalem per* 
fonarum , Mt fte fet) mt fiHa, er mic pacer. Alaterfbf 
milias ()Cifl[et (lC aud^ refpcAu fiiiuli«> quam ille rege^ 
bac* Sacriiicto & iarre inorita comreniebit in tnamifli 
h. e. poteOaicni mariH» lltlt ^ WU^ erffo a poceftate pap> 

■ tris fiefreoet. ©icfec «wit nuptiaram i(j megen feinec 5f oflU 
tarfert/ SOJeitlauffriQteit unb anberer Ucfa^cn (d)on anto 
TiBERiuM a6gefomtnen. Tacitus fagef / l)erfcI6e fet) ju fei^ 
ner 3eit ava Dem ^raud) fominen; e5 (nine fo((t)en niemant^ 

obfcrviret / a\i CtlttDC antiquc familiae , |infr bic , (6 cx 
facerdotali fimilia ^emefem Taam 4- ^mm/. £*• i6. 

. .UaiNiccn^ Amifu Jitmh #. ^ 9» a) 3)cr antcrcmo* 

ilus Dief £Moijii Sajt ooc (Bblcfer ^ e. bi e 3uDcn/ ®rrc^ 
eDen , S)^utf4)c 2c. ()aften Decglei(t)en emtionem uxorum tnt 
eebrauct) sebabt ; oftgIeM) aufunrerf(f)ieDene9Irr^ Daman 

flC fubhaftiret / auAlonicer. Vid. Gundling Diif. em* 
thne uxorum , d^H <h morgew^a. 2)ic ScrcmDniCtl tW 

SKotner^ictDct) Dei(t)rcibce Noravs Majrcku.us ez VAinMs 

m msMiti$e»erat$9 tmtqmm tmmM $aufk » OMrssf dare% 
afiUm 9 quem in pede baherenij tnfm larium fam$IUr$um 
.^ouere : teruum in /acciperiene eum ctndidijfent 9 ccmpkto 
^^winali folete rtfiffMre. Indc Vikgiuus Georg. L lepts 
jHigm^rum 1k^$ emai mniluf undis. Quos ritua VaxRO 
^J^H^ i.Va ffha ffipuA JUmsu$ diligemUbne pcfcnrrm 
2)crRin»Eintioniae|aScfa^ S>iC 

Slooter tfatttn ibt & libmm y fonfi imbr^ / juDor nuc 

xs grave. Vid.PEWzoNius de aregravi, unD UXiSiX lCxiraB 

Daoon in Dec Vlcutn Bibliorbecf. Sponfa nummum 

jporrcxit marito» xnaritus fponik. 5ic ex patria pote- 
ttaee, tianfibat in potcftatcm mariti. ^iefc Coemtio qmIC 

miproca»*ttn0 3ufammenfmtffiind/Dal»ur(6 fi4) t)er gj^ann^ 
fine ^rau/ unD Die ^mmn ^umfaufftc. atfONiiiai' 

bra(6ren fte i« Nummos mttf nnum, quo potcl^ateni .f^ - 
nvi^itum» altcnmiy ^ao Acra & commuuloceip f ena« 
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tata inciett ^id. BifinKBMiois Difl; Je Jte^^ngeRm^ 

^ mrmk ©tefe iva^tin fie n\it in faectperio, mb Uqttn itn 

mtn imn in focum. Dje Effcdus bmn mm fo bew ' 
^ lat/ benn Die %au tvurbe Dec t)dtctlic!)ett @;wa(r gdnQ^tct) 
' cntjoflen unb in poteftatem viri qebra(ftt5 fic miirfcctDic 
:i mt to^ttv confidcriret / unb erbfte txn nj?ann/ nl^ hat- 
res fna $ btt SRann morbc ^ftct iibtt: aac t(Hic <8uiir / nnb 

^tblfoUM tBatrmMnuiii; per conftrrhitiMem^ft coibn* 
tumtei amtraaom rilltillt(tK£AMt«(tri0crNtl/Ail tNll# 
foOi auf einc folenne Mtt ) per diframatidricfti & reman- 

• cipationem. Conf. Heineccius 1. c. NiiptiA per 

• • * ufum ftn& Dielen paradox eorqcf omtnen , ba^ fic nfcf)t 
^jfDufl; n)a< (le baraiig mac()enfontti ♦ 95ci)in Pi.auto ftf bct 
' ufuaria uxir. ©arin (inD fteadecinig / tm^ ftie grau ftc^ 

• jm &cS 3)2ftRiiciaiiii9e^alten^ vU» iti ffiateri 
^iJ^inifittc^^ftcmi ftc tvarnH^ntieftr in pati&i pocdbtte : twn 
5 iHtf fu^Mc ^KafamHias 6ev Ocm ^ateif fu fkmem ^aufe auf^ 

fealten rauifen/ ftenn fic war fub matitt patns> alfo mu| 
» ci iu Derfteften fcDU oon ciner 5rau oDer ^Wd^gen , bie fci# ' 
> iten 58atcr met)r gcbabt , fonbcrn einc 3J?ut(cr unD agnatos, 

. 95CD Denen tOOr fle in pcrpetua tutcla legitima, DaDOtt 

. EvEui* Ottohis d^%. pi (cfciii mml^ man fc^n fan^ 

'fijife iftid oimcft geiBi^l noa^Serm^aMi «nkaiii» fi»fle 
dinimuis in pcrpetiSa «ttfia/ fM lMtC tlftl Ctn SBaitlt 

«' toorem aequirtren nfli, rocnn ftc ein 5<^[)r bep tf)m war^ 

tie agnati, tutores rcflfen fldt) tli(J)t , poft annum tDUtCC 

^ ftegcBalten/ aW uxor lcgitima, aber Do(t) nitdt al^ mater 

familias, noo in manum five poteftatem tranfibat, ne- 
' M^oe foccedebit. g^un fon mon Servium ad Virgilwm 
(rHlicm> HMttlt Ci ijCiffitt # titorem ufii ieri. Ufurepit 
^ieigo vMtm ttuAMi ftnn*, tmc itltfectc ret. fDcmt mt 
uforpatio h. e. ofta ruptio faliem pcr trinoAiiitnDDrge^ 

i fiangenniar/ fonalt bieufucapioiucjt. vid. Gellius ' 

^Hfc, Lii, i8. 6» UUl) Jo* Frid. Gronovius ad eun^ 

. dem ()at biefc^ unt)er(j(eicl)lt(f) flcjeiflet. (Sr f)atej au4) bef^ 
fer t\m ihnntnf o\i ein 3urifl/ bie in^qemeinDon fol4)cn 
^inoen nictiti! miffcn»r SBcnn a{fo cineSrau mit O>of«na 
i^ei Tiicoris liti ntiHi^ 3af^t 6c9 cinciii aRMdcdcn # 

« fo mtlt fte p)ro ttfucapM 9ef)alteti.s tiHir fk (Acr ttar 
89dct)(e in biefem HEal)r Don Dcm ^ann auSgcM(c6en i fo 
lonte flc ber SJIann n\^i pto uxore fua ftaUcns toc enim 

trinoAium rumpebat ufum. ginc folcfte foemina ufuca* 
ipta Ip^ iOar .tegitima u>:or. aW D0(t ni(t)t folcnnis, 

* .£pd ofaarias ftC fiini Oi^t in manum ft^ poceftatcm nia« ] 

Hr a riti. 
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cocuuc (jj^ maicuU quidaii pubei:c^,fgeinia^ auccin 

riilf aoti, fiic(«|debat maiit^ «b ioidV«tOf frim fiifcar 
. tnaterfiunilias » fed maumi) maceffftmitiar eaim ea 
fda diAir cft » quac m marhi mami «nafleipioque, aut 

in cujus maiiu mancipioque marirus cft. Conf. Gund* 
iiniidHa P. 2)icfe btCP Modos t)at Jac. Basnag* 

«tgcFoiiimcn/ foiif} mktK i^cr imperaior ftc o^nc ^mx^tl 
DoMm. eilfM fiTiB&«it3ct(fiiiiKiimMm 

liiM mc^r ^ all tmr iniei' PatneioiMm fimiKu. S>je 

. Ccimiinies bltctcn jmar (angc i aQetn man ftnbct boct) tem* 
porc Caracall^ Sec. iiL tia^ man f(t)on ni^ti me^r D<U 
Don genHifl- SKan fa()c ftc alibcnn an / oXi uxores , 

tronas. ^anbffam Dcn (^cncral^&aQ : Uxor mantum» 
\ maritus uxorcm aon hasreditat. ;£>actllil fHllfiC bCT 

lor mit fCtncm Ediao : (/nde v$r & mxcr^Mt SooKffim 
V fcNlW THOMams^at ft^) M)Cr ltn(|Ci)ttt»Ct, nuptisr effm 
f contrad» tl^drtnDie nupMmiiiui folenfles gCQKfen/qua(i 
, tiuptiae ufu contra priRinam folcnnitatem introdudsc^ 

• Idffei mtS) fe^r probabie, »cnn man iu ^\\hm ni(t)t 
: cmftet^t) aber fo baK) man Datinnen de nupdis uiu con« > 

traais mai ftnbCt^ fdOt t)aj raironnemeui mtg, Milf0 

ttcle umM^ f<nt) , t)ic notbmittiflr ctml oiiMf < 
rmfitni^tmm^W^ 0ic toca Gkiui, Cicbhdmic 

piSffi^ M Comraiium; GaU\. 

Livs itfcft^ex Afcw (gj njar alfo ufucapio 

. ^nxoris intra annum comra matris & tutorum inteo*'^'' 
- tionefi) a murito faa.a. 2)a*i)ttbci(t flClCma OU^ Sa*.* 

j^lpUi^ Kxerc. dd SoUnum^ ' 

^{"0 QP' ^^^n ^ ^l^^ ^ Spouialia flc()(!6t^ iMb 

t»ic ftnb Dte Nupriae tioauoflen iDorDm ? • Refp greplht^ 

t)aben flC Sponialia flei>abt^ ita diAa a folenni illo : Spon» 

' detne t Spondeo^ ©ic 3\6mer forgttn rect)t fur tl)re £o(t# 
ter^ fucftten honeftum virum , coitum, jic unter Otc ^ait* > 

. t)C JU feriHflen- Bykkershofk f)at etnc CigCliC Olfjervattm^ ^ 

m%Xf ba^tcQDen altcn ^^bmern coHus j^abt condiik §^ 
^ciflpen. S>k|c Cura tMrmid) {ttjtUmi^ SBtfifr 
tenalMl iimcretiKitiDcraiift v Fiiins ji*«iiaiuf miptijKM. 

rc , haftc nxorem dncere * fHlim qtrjcre^ur xbfKiitio. \ 

Dic (^ltern rcoetcu c^ crtl mi( cinanDer / aUDenn flicngcn 

' y , ' ; «III.. • 



• De NtJFnrs. tif 

tit folcnnes fponfioncs t)OC/ DaDOH tDUCbC <C ini& 

jte flcneitnec gkun Dccflcbtr man bie |. sRctaifc 

SlrtCli: Virgo 4^4M^ fjUh & ihftmfsia. Spccaufpan. 

cm. Mi fptii flKin il Me SAir ^Aacrebci iKKtcii, mac 
ti p«ac fponfii. ^an (icf ftc au((> mol)l mt( einaiiDa* 
fpcccftcn; ile maren »oW fcbon cinig/ abcc finc foienni- 
bus. S)iefe padio muHc jmar gef^alicn mcrbcn/ ^ute 9lci(t<' 

: woW ni*^ vincuium juris. ®jc (^icUcti Dcu fuc cincn fc^c 
uiaihonn^tcn ^ann^ bcc fponfam paa^m ni(tt abfolgcn/ 

- iinfe l^ie SpoirfiiU iMlrAQgji^ Ut$ , 06 fic fdton Mi 

-flMim i^^t fldgeil iMittl^ fBe9 Dec iirfaiim fpoirfione n» 
rlite flK»fni)kURinii, |o(cm»90^^^ 9{inac:c. unDal^ 

IXn t)ief ftC fponfa dcfponfata i. c pcrfecfle fponfa. SUfo 
loarcil 6'ponfalia : Mennv & from'$(po futurarum nupiis'* 
rum ; Nuptiae cnim nondum adcrant. fon&eCrt cr|i fpon- 
iio , intcrrogatia & rcfponfio. QofldL JDesideriu^ Heraz.- 
ad Arnobhum f j!)ijftr$0pi^ pjl^ ^ ^MUskbus d€ 

^tNijefui ,M^^^. mm^ mm^v^ 

^ {Ba(l)t obcc fcii^ gefcOa^ btc foUnnc ^ciinfui^cunfl > 
i ieo Dcrfelbcn {)at(qi j>e commefrationei , mie mir- iBcnn 
|)ie domum dudio bc9 9ta(t)t gef(t)a^ , n)ic gemcinialic^/ 

multis facibus praeibant, mi(^fci|f<n K. fcic tt)Urenr:})fO# 

ilcn K. 6at man scfalbct/ D<it mc i^. Qoipuia iacerdt. v 

tatis* ,^)C0ia4) IMIW fie «mam <hn^ familiam» 
Jndividwm^ vttas CMfiMCttdiii^^ :2>icfei ' 

«ncm f(t)oneii io«o Tbrsntii Qcmiefen inT^iA. AfiMMMw 

'XJxnum. Uater aUen Scriptoribus , qui de ritu nuptia- 
rum fcripfcrunc > seAimirC i(t) t)Cn Antonium Ho tomah- 

.KUM am mciftcn. 37?an fan au(6 ade^ ft uben bcQm Cy- 

.9MO ifa iftf^^ifir 6* ^onjaiihus^ t)CC OicU CoUe(^nea ^c? 

^DUUtMI aU(a OMC Concubina ab uxore WXfSSi^ 
bcn. Illa cnim non p^iliMn jdedncebacor in ikiivam» 
fonfeCm MmlKlll^ ®U (iMe ttaierfimOIiaa » ()atte 

btc 6(|(u|fe( luc J^au|()alnin9 n(4)t/ fetnc paftadotaKa, 

' jie bra(OtC nid^l^ mit. Matrimonium indotatum uxorum 
•cnt rariffimum i cS tDUrbC 60C() cin Inftrument aufgc^ 

titdtct, tn n)e((t)em Dcc 3);ann 6efaiinie pcr aoccptiia* 

tiooenii fe acc^tam dotem habcre veU(;*fttam tamea 
non acceperac. Jura homana & dirina erant commu*» 
flSa NO Den Uii^bQs , bc9 ^ Copcubine ni(^ 9«) 
ticftC mor finie ni(tt pr0ci««b riberonnn » nHc 6c9 t)e( 
uxorCf niii fecundarius. Si concublna hon fcrt libe» 
f0S| canio mcliu^ fa0{tcn jk* Matrimonia vcro iaeun* 

. H.f ■ tur 



1 1 S Institutiootm JusriNiANi LlB. 1. TlT. X. 

. ■ - ■ - I ■ *e ■ ' 

viripotentes (4.) : live patresfainilianim fint, fivc filii 

fami- 

turliberorutn procreandorum caufa. Hacc dc ritu mu^ 
ptiarum 5 verum non fufficit ritus jufhis , re^uiritur 
ipfa perfonarum conjundio jufta. Civis Romanus con» 
irahit juftas nuptias , inprimis Lcx Papia crat refpici- 

cnda. DurffK» tiic^t ^t^owtw t>«?^t:aii)cn / rom 

fiC tOditm Patricius patriciam, pJebejus plebcjam.ci- 
vis Roinanus civem Romanam ducere dcbcbat. Dure» 
re fOiimu l)Cr 9011 DeC OUm domum duAione. Pcre- 
grinus , fervus uxorem ducere non poierat i itm flC l)at* 
tCII ja(ein^)(JUp/ non poterat uxor domum duci. J)ai 

fagiui ic^on Die 3ioiiier ^ vid. Feith cin gngeadnDec i« 

ttqustatthus HmertcH. ©ic Peregrini t)aitm cinc groffC 
incommodue ju ^Otll^' Vrd. Brissonius loc. cii. Civis 
Romanus foniC Hid)t CiMftiaW Latinam ^r)C(«l)en ; DtC 
• SJibmcC tDOUcn ni(t)t pcregrinum fanguinem ^lDcU 5 per- 
cgrina IDUCDC filC cinC ^UCC gel)aUen. Sponfalia dc lu- 
turo t)ei|Tct man in^flcmcln Cin pa(ftum de defpordendd i 

de pr^fenti, bai(() mi(t)n)ucdEuc() Dicfprod^cn Mc- 3)a« 

ifl Die l'el)CC Stryckh unD OllCC Sityckiancrum. <Da8 i|l 

eibec definicio nominaiis. anein ciuc anDccc gragc ifl * 

Ob DCC 3tbmeC Sponlalia de praefenti & de futuro Da§ in 
Jure Canonico fei)n, tO(Hi man communiter DaUOUfagci-? 
Conf, Dfjirtatiff mea in Gundftngianis de ftac materia 
ficihmeriana oppofita. Cives Romani contrahebant ma- 
trimonium , percgrini non aliter , quam fpeciali permif^ 
lione. Servi contubernium habebant, bcC dominus {on^ 

tc Dic ^agt) n?cgne^men , tDic 5et) cincm ^a^ic £aubcn. 
S)ie mciilcn ^)dut>c in 9iom macen gcbauct; n)iel)icc tti 
.^ailcDic iUefiDcnrj mit gemiiTcn Stois , porticibus, Dacun^ 

lcr OClien DicfC tabemae fervorum , hinc contubernium. 
Vid. Differtatto nollra de contubernio fervorum. 

(4) 3DCC l)Cl)Catl)en miH/ muf capable fcpu ad generatidum» 
UUD alfO pubes , dc qua pubercace vid. infra, 55ci) DC|l 

ioenums l)atteman feinc fol(t)eMarquen, tptc bcpDcnMa- 

fculis , ex infpedione pubertatis Phyfica 3 Menftrua jjffl) 
l)iCC Dal Signum. Vid. BmaRSHOEK C?4A.ri/ii/. Jac.Con- 
Tius inObferva^, Vulxfjus in Commentario , & Cujaciu^, 

VtTLTEjus iii ctncc becgrbilcn 3uciflen/ fcftccibct aucD ciuen 
fct;onen Styium. ^c m\\i\ , bap man nicfit DccgcMict) a^if 
Rcaiitat/ unb nictjt auf Oif annos gcfc^ip^n^atc 6cd b^ti 

Mafcii- 



-famiUarum ; chinf tatnen , Ci Hiii famiKanuh finc» 
conienfiim hftbeant parcntum(5)a quoriun in poce- 

Mafcillis» KamranoQ femper eft xqualis 5 tt trlfft nid)t 

cVititiiiu, ba^ timt im i4.2Sat>captusi(i. ©Ujuciflm 

Ober fai)(tt barauf/ quod iu mplurimum. De foemina ' 
fdQit tnon ni^t : ^ic i(i pobes • nlfi rariffime. Mafculi 
pobt(C& func * fbeminje viripotentes» vinim ftrre di- 
cumur. SDtC diomcr iWlcn iMf in cemporibus lii^ 

. fii^t dOcKit dbfenriret , fonDern offit bic Xiabcc in t>er SBic^ 

(ieDCr(K9rat()et. Vid. D#^r#. noftra : AmhW 
/nthermem examinarfni f ^iim^tn tyoben DiC Suriltett 
dt pubcrtate fo uiel gerCDeti UnDDietcmpora DarjU dcter- 

tniniret. 2)a« 1 4te 3abr btt) Den Mafcuiis tpar DainabW 
iu)i(> ni4)t aitfsema^t. . vid. £omund. Merillius $n No$. 
fd k i S)u infpeAio ^(tc 110$ fta(t« einigc I^a6c» 
Jbotdin Wiscif e(t i abcr Jostiniaiius faget t» imten fclbcr^ v 
luib ScHuiTiHG ^t Diefe £eute wtcDerleget. Bynkrshoek 
ii»eiffe(t an^ nic^t meljr Daran. S)tc DeutfcOctt DaDcn ef 

•OU(t)f0 gc()a(ten/ infpiclebanc pubercaccm. ^et) DCtt 

SJJagDgen aber tDar tS ni(t)t nott^ig > Denn Oa toei^ moti # . . 

quod anno i xmo menfes incipianc fluere. . ^ 

<0 SBerineineianDcrn eemaltfUiKtf mupft^^um Deffot 
Cbafcos DcImmiKrit, i9cnikcr ttmt ocfrjmicbmcn gcDcncects 

t)a^r muP omfeiiros pam ac9 cincth fitiofamiltas fcont 

imD wcil biefcr nocD in feinc^ 2Sater« ^aufe ift, Darff er iJim 
Uin aS5(ib ini S)a4 brtngen. Der SBatcr mufle fte ia fam( 
i^ren (unfftlgen 5{inbern erndbren. ^er n^ci^ nutT, mi e< 
ftir etne Meiufine ifl ? S((fo mup Der Sater nad) Dcm Jure 
Nacurae confencirciii SBcnn abcr Dcr @obn im StonDe iji/ , 
jtd) m ftiw Snw lu crlKAittaiHie M SSaiert ^iOgCi f$ 

fitiiltjnMr IMI mcijil m Ut tiecefficate de iii9etfan<U 

conrenrn patemo / c< ifl aber Dott) tDicDcr Bcn fcbiiU N 
Dtgen Refpeaj Da^er ^atte man in Den Legibus Civiiibi» 

au4) flCfe^t / Dap hoc non obtlance patris confenfus nbs 
l|)ifl ft9 fub poena exhseredacionis , nuHitatis fponfalio* , 
ram* S)enn tt redundiret DOCb Oielel in totam familiam ; 
Ditfitl^irD Offt Def(t)imp|lt. & mtt alfO reda racio m, 

.awmi fiUosamiiiiat (k^m fiotcr im 

^em , tHtnn tt ni^t mtS^ 5C9 t()m ifl / maxiiiiufii deca- 
ffiun» rererentiam^ hpneftacem » cul Leges ciriles efTe^ 

attribnerunrf l^co Dcn Slbmccn/ iit Dcm ^atec 

l 

' * * . Digitized by Google 

... • * • 



2 . Institutionum JusTim4Ki Ub. L Trr.SC 



ralis ratio fuadet , in tantum ut juflus parcntis prsr- 
cedcre debeac. Unde quxiicum ell » an iuxiofi filia 

dh^iCev^ pQi&.e ^ 

Cumquc fuper fiUa yariabatur , noftra procellit de- 
cifioa qua permifrum eft| ad o^eaiplum fiUa: ^uciiO^ 
£Uiim quoque furiofi pbfle & fine pacris ihcetirenm 
macrimonium iibi cc^ularej (ecuiKium dacum ex noK 
itetc0it(ticiiticmemo(itttiv{6>. ^ 

Majcftatcm 6<t)9<Uflf t / ifam bifftc obneDcm aM ju dir»* 
^ sitcn* XMfiliostaiiiiUas tmt ni(t)i 'a\ii Dcr civitatc t)cr« 

CUi tine patris voluntate ; bct ^atct mir|U }obere,f fcire^ 
ncrin fdnnt civitatefco? Jaffiis ikbebat pmeadM >J)cttn 
ikr Gebn (KUtC ad ioeoQdai tibptias fioe patris canftni|i 
gar fcni jus ; ratibabitio nbn raffictt» f)a6 n^Ot contni 

Srincipia patri* poteflatis. ^iS) Dttn Jure Codicis abCt 
t ti flani} anber j > bcnn iit Prindpes fontcn au« wcrf 

ftbmorQ mactcn > M baC aQc^ wm veteri j^ure • ooftl^ 
antiqua difciplina tUUMClaffcn- 
(6JI C^.9^tdfi pater (it furiafus? Refp. Furor baurct nutlt 
(CfUhbtg^ / CUI £iriofot bat fcinc ParoiTfnios nnft dttuci- 
da itiCenraQa | mente captus <Acr 6UiNl in qoicte OflClcil 

demens. S3ci) t)cr ttxS)m fafltcn l)ic f^uriflcn/ ftc fbnnc 

|)CQraf(^n # oWcrvatis obfervandis , fcil. fi confcnfcrint 
curatores 5 2t6cr u5cr bC« filiumfamilias janrfun ftC ft<() i 
llCnn DCC tiiia flicnfl ex patria in aliam poteftaccm ac f»> 

'liam, bcr ncuc «IRann tmiflc ftc crndDrcn : Stbcrbic 
Bn bc< mtiiic Dcr g^cciidbrcn/ Mr Micb ja in 
fiate fiia» icfyx Mn 9)atcr iMran sctcflot vm/m 

1 , mcn cc in ^in ^au^ unb an fcincn XiW) Mmm 

^)tylt) JumKiANus ()ttt OU^ l)icC in favorcm filii dectdirct^ 
t)aP DCC pater furiofus CtncU Curarorem ^&cn fOQC/ DCtan 

SCincr llatt confentirc Sl ijl Cinc DOn Dcn f o. Dectfionh 
m \n L.^'}. C dd Nuftih. Edm. Meriilius fcripfit in 

50. Decifiones, unb ^t untcT ottDcrti 0110 toriiter rai* 

fonoirct / tml M9iC(0l/ JusTimANOM Tetcfom litionei 

ignorafle. 2>ic I>cutf4)cn fmb licmi (co tan Jnre Stam- 

rae g^iicDcn/ quod eft fimplicius. Sed ajERmt caineniS:* 
teru locorum Statuu de matrimwio* ;f v ' 
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Qsf^t ^uxores ducipojfunt vel mn. De cogn^h^ • 
MC frimum de parentibtij ^ liiferis. 

. f« X. Ergo nonomnes nbbis nxore^ duccre liccc: 
nani a quarundam nuptiis ^bftinendum eft. (j) Inter 
cjiiin j)erjfi)nas 9 qu^ jparenmm tib^roriiinv^b-^ 

- . - ' . r . ' cum 



C73 3M<fe TOatme iwb wn mdcn fd)tf(i)mcr gcma({)i/ fon* 
' 5«;fi* ,»?n bcn Thcoiogis y inSgiindn lcrnct man el mie 
bal @anfc^@PKl' c^ uiuffcn abcr ubcraa Kaifaos otioa' 
ful)rci mcrDcn. SDic ©cncrataicgirt i(} : mMe,.^. 

Jint nubere » mft Comiatigum$Ms aub AffiukkH fr^hhgL 
^FwptcrconlaBguimt^ 

>1|l9MafQ / quia fum cx UM fansiiiiie, ftefhnatc» aul 

2??®^?- (app i(! ein altclI)cMir(t)c« Sfflon/unt) |)cif. 
ftt fo Dicl all ftvca.) ©ic Confanguinitas a6er ift ni(b( 
' infinita , fon|l fontc nicmanb 1 fonftcrn iie btt 

tl)rc limites , i& m confanguinitatc ad GomoKUiem pa* 
. r!cm rcfpicicndum cft s hinc contpuMcto eradsdih M 
inaimenda. Da milft man auf Mc URCam |cben> 
eft ferics perfiMttnim a invicem-iMiefatanim ««•«^ 
Mlfetll Td#«Ai O iAmv^ 




Linea reAa tjl vcl artendtm* IMtlll^^lllllat^mtfdlr 
Vm «Mtb , vel deftvUmuy XOm, lm «M «NH tMC' 
«ll^ Sed Qo. mie filri> M( 2r««Mr oMfta^uM. 

at ConpmiNii? Refp @o perfonac gtnera», 

•■»«« gwdsii nwnn M) ab«r bie ©irhte «Wm oia.fb 

lupponitc commanem ftipitem , e. g. ggjit fMb( M 

tnm ®rab/ bcnn finb ^ier br<i) ^«pfonen 5 miaii^ 

.flber Ote ©(fi^Oe iCi)lm/ fO i|l communis pater JU fup. 

''^■.l^^jfie^fc^iwNir^- -'^ 
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ciHn intcr ie,obcmeDr> contrahi nuptii 
veluti inter patrcm & filiam > vel avum &«ncpteml/ 
vcl matrem & filium > vel aviam & nepotem ; 6c 
que in ihfinimm (s). ' Etii tales pefldtiat incer*fe 
krint^ nctarias atque inceftas nuptias contraxifle di- 
cniAur. £t haec adeo vera iimc>'Ut> <^iiamvis piiji^ 
ddoptionem parentum liberorumve loco libi efle cce- 
gqp inc ^ noxi poi&nc intcr j(e matriin^^i^ Ji^i^ ii) , 
ouiciHn f oc etkm 4tllbiuu «adgprione • \Acm jv^\ 

maneac; Itaque eam^ quae tibi per adoptionem iilia 
vei nepds efle asperic> non poceris uxorem ducere^, 

* • . I » • • • ' 1 r . • Mjc 



(l) In Imea nupime m mfimtiiaaiQceltaeiiimi XtMXk 

t^^xii cr mut^ einc S^att iMt^am ^immct teinicii. 

Dhh : SBaj Qxiu cl nun / mcnn 'Sauc unt) Xo4)tci:, 
. t&obn unt) >Rumc cmanbcc bcscat^ctcn? Re(p. SDietmi^ 

d^.fPfttbcn/ C< fCt>irfC ftd) llid&t/ flutium ad fontem,^ 
laogainem rQvertl ad ori^inem. SiQcin Dai ®U(Ct)ntp 

}Kijfc( nt(tit/ iHbStuifc gcbcn ia. »tct)cc jurucf ini 3Kccr« 
Timis ()ai <nl)d^ 1)^ a(g jttn b&nbta Arfimenc^M^^ 

Xst^yO^l liimm^m^Wt^ iicr bcf!ct)Ct in reverenfia. 
(S< muP eztremi> libido fcpn/ n^mtt bCC @0^n com matre • • 
^^or cum £lia^ vel avus.cum filia ft(^ fami)iarifirtt# 

^comfnifciric Uiit) gcmcin m^vt. !Dtc '^Utcn ^a^it aac^- 
4lk ^ (£((crn f)DCt) 8ct)altcn ^ ja^mie (Sottcr angcfe^cii. . 
{(ugcr ^OSc^ (Itimcciuifoii, alli>K# 

^^ftlfCi jft ioconveniens > indecens, parentibus deben^ps 
itaevei^iiim» tKII tfl.jniiK oeceOiini, S)C(f^ Ccmniic- 
'l^aonei piopagaodocn gcnus humanopi 

Wkji^ i1nt)7 (t)cnn bic barju ciricft dnt)crn {ludcrn mo- 
jum au^cntfcn^ wic.mit Dcn ^ll.ariftctt ^ vid. Browi^i 

^in Rtrtgtent Medm, biC jtHl) ni(t)( HU9 5 Bentley in fct* 

Ittr j#«/»###4i Atheifmt moquirct it(^ tiflifl Darii6cr> f5rt# 

llftlinW Iscfione reverentiae i bCHIl tk^ 

ifl c^ cdcn fo $ bcnn oemi tce SSatct ptbt, trttt Nfoi 

SBrubcr $ ObCr P^A mams mortem avuoci|lut au Ut 

IRUttCC ijiatt/ Unt) n)CCt)CII pro parentibus flfl^UL yid. 
V ^ iT _ - , in^ 
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' 11' I *■( '■ r m i, t ■ ■» — ■■■—1 III I , , .. ■ 

Z)^ fratrilfus ^ forml^Hs. . / 
Inter eas quoque pet^6aas» opst ex trat^v^r* 

fo gradu cognadonis junguncur (9},eft cjua:dam limi-, 
lis ob^rvatie > fcd non tanta. Sanc enim inter tra-'. 
a?mi fi)roremquenttpti£ pit>hibiw iont : (ivealxeo^L 
dem patre eademque macre naci fuerint , livc ab 
cera eorum. Sed ii <]ua per ddpptionem fbror cit^ielie 
coepcrit, quamdiu quidom conftat adopcio, lane m- 
ter cc & fi^m nuptiae con^ere non polliuit. Gum 
venj per limui^^^ pwe^ 
ris eam uxorcm ducere. Scd &> fi tu cmancipatus 
fueris, nihil ei]t.P^^p^4imcntp.nup^^ £t ideo COH* 
ftaw X\ quis generam actopta^ .velk 9 debere eute 
antcaHliain fuam cmancipare: & ii quis velit ^urum 
-.j j itca filiam ikiim chiandU 



II i n III I rn irt I 1 n i I m i ii n i i j , ^ 

^idfi» i . tme. GvHoam sk GnMiu Qnf$mtmmii»is 

(5f) 9Mm (bHNMt iDtr mit bte CompiitnMonem Xvua^ 
iip^i irsnn^k 4Mtnlk , X^M^ 
-W^tlt .'!!! litlea t»MfCifa to( Ibat MMi » qu^ 

*4mai fMritati. Ergo jfcfKn QJruocc im at<n@ra&. 

' Jos Canonicum abec ael)Ut Die q^vdfi Razza , bce flani|c 

Gederation. JDie Computiitio , Canonica (|i Oifo ntC^e 
ft^tDeC 0 aiK^ nt4)t abfurd» fed tamcn aUquid i^bct i^- 
conyeniens. Vid. UtHltCOlSebancftn ^ (fund&tfhmf 

^ ifi fcfie SroBe: D6S5cuto iiiii>6*iMfiimf» 
fnfter, mm ? aM bt^maimffttm 
' 44> ftiii' argomeimim ftrii^^ finDen , tDarutn ei t^erfio^ 
|en feon folie 5 iit tjorige Raifon giu |)uc nictir me^jr- SBic 
^oen auct) Derglekften Matrimoma. StoaraS jCuiBiK^ii^ 
fien ja einanber t)eorat()en 1 indkttten 6ej Noae JtinDer* 

«lei(t)mo()l ^iff^n btefe MatrimoBia ilic^ia, i.c non 
«Of^ f ll»ii Mu ,cfc;ifabguincam ()(9Cat^n. Sl it^tOttakV 



.1 
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De fratrif vet fororts flia vel nepte. 

$. Fratris vcro vel fbroris filkm itxorem dtictte 

tioigi Ucec (i oj^ied nec nepcem fracris vel fororis (juij 

' t duoere 



MrneNm fbttiiu SPik moa iMK f^^QQ / »cfl 

CDcforscn / baf Dide Cenfiifioii Ixmift entfpringc > i9ni« 
r unD e(t)t9eflern »iirt)en aUbenn m Der Beii aUiu fa* 

i sniliair imD frt^ mtt emanbcr Umgel)ett 5 Matrjmonium 
. VOf 0 debec eire. oiidinatum. Conf. GundJiH^iana /, c, §^ 

; s. 9.^ 'i)ur4) biefej abfoiute unb crn|It)affte ^601 ifl enD» 
lub bC9 Dm SuDcn unD unl fo eia Mos uno obfcrvatio 

^liujus legis mtbmi Daf tDtr ei conaato (Krttttli inU 
ilNfMtb tM|H«ifi« ' Ulllkn ahli0!mfc« l^iiimt MH Mm 
iftol note aiu?eiCili,.Befl m MR ]tillDI)cit ouf feben unb 

lioren/ n>eil mtr iDabrne()men ^ Daf tt anoeie l^emc auct) 
nicDt tt)un , unD un^ feinc Siotb iminget / ^ruDcr unD 
^n^eilern ju b^)rar()cn ; Dcnn ti giebt ia gcnug ^iqps 

' flCni* Mos & difdpLiQa nos cohibet * tDic man Den/C^ 
fliten f ur fe^ UiHdinevi pro capto Mbic & fu- 

HWe liliidUttr».qQt ooHiiim coafilii» fpi»m$9 onioibiis 
rttiomb^ conteniiii, ad rliAdris itiiHiii 

(10) ^ier tfl Die ^taqt : An quis poffit filiam fratris vet, 
^lororiS' duoeie ? oDCt Ao foemina patruum vel avun* 
•culum faum conjitfem babere poffir / . £6fp* ' 2)0: /l^ 

ffiOm Pmrm^ id tamgm ( ttcb^ti 11011 itjcbi ftie 
ilMl'ticue»*IMMi taif A mlMirott^r ni(Dt oBcin bctt 
•^tiDen/ fonbern autb bet) anDern ^olcf ern obfervirei moc^ 
tocn. QRan ftebet f)teraui, bai Dte fiolcfer (M(t)ei ex tr«. 
ditione prima tutpfanaen , n)cl(l)ei aui Dec ©rietfeiftften 
Denominauon bcrt^or leuct)tet / Da fte nut)i aflein Die P^- ' 

«tttites» fonDern Olltb DtC fatnios eiiiif < quaii dirinos» 
veneratnles btcfren^ ^ neimtcn pa«m • iitflfepii f^i^n» 



'IMiu»fj^trii4a] 



plrfMt. 

csvUisy Lsh. I. (74^. 14, (®ein SSruDcr IUduwus 
FoRNERiiJs fcDrieb Rt% quakd$ands\ unD er ft^rieb einen Ofn^ 

mefuap-ium ad lit, de Verh. S^n^» nihil nifi folidum iti 
eotum. lifcris apparet; Dif EottC a^TUCCtt ftC ODeC Ottbt^ 

^it:imi imeiiigiinc, fonDcm ftc ftub gcMiil»iit m Xjiotir 
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' ducere poteft , quamvis quarto gradu fint. Cujus 
cium £liam uxorem ducere non licec » neque ejus ne« 
pcdtt permiccitar i). ' £|as Viero muiieris, quinn 
pater tuus adoptavit^.filiam non videris impediri uxo« 

I temducere: quianequcntcuralij ncquc civili jurt 
tibrconjoiigitur(i2}, '^^/^ ... . 

• ' , . . • • • 

II I i m -i I ii ii I I "Tl i > j I I I I ■ II ■■ ■'■I ■ , 

i RefpeAus i^aren«eiaB mx aud) bci) Den9i6itiem/ unttd . 
. , ift 8at feiit Jmeiffct / ba^ 6ie fpitjm^ patnium & 
r fratns fiiiam oerbotcn gemefen # unb flar alS eine SIu^ 

- fdt)anbe angefeften worben. aiU bieMad.dcMonrpenner 
' M in i^cen Neveu , bm Duc de Guife , Derliebie / bat iHct) 

9an«3ran(frfi4) barubcr 8e4t«nt^ nnb fte facyrifiret. 
btn ^iim M Sovfer^ CLivDu ».mi4cr feincl.erttMtf 
GiRMANia £o4)ter AiiomiMM ^rat|)en wmtc, fom btt 
. w©a(b« in Controvers , inbem man bafiic bielt/ baSfolcbe* 

alleCbinS^ contra mores receptos , unb ec it)r loco patrU 

- fet). vid. Tacitus. gioein ber Rapfer iDolte boct) bnnbf 

. ibCttlflCn/ Unb Oab a bcm iRatl) ad dcliberationcm , Da 

. IQM cnbUct) ad nutum Cuutdii cin sctum setnacbet n>iii> 

' te^MtCmCt diHiodion incer- fratris & fororis filiamt 

; unb ba^ ibmerlaotet fet), femcl SciitolSocl^tcr tn ()eo» 

ratben* Verum hoc: SCtum non placuit Ronanb) imD 

* |)at Seneca Tragoedus i\)n beSmegen buictgejogen. 0ic * 

|)ielten e^ pro SCto effiAo, adulatorio , ad gratiam Prin- . 
cipis Qompoiito» piQ fpecialiffima deciiione i IDeIc()e nUC 

> .CuuDioM aflein ongteng ; ti blicb cin ezempium (inguia- 

' ; le» Quod nnhquam in imitacianem tradudum eft ; ba# 

u ()er Ncmr oif. L*. 1. C^. anoMcfct/ t)ic gt6«cc 

, «id)t erlaubct / QSruberg . Jtinber m W^^^ »«f 

aud) dubium : Ao quis fororis filiam ducere pofiic \ bd 

. man bip auf Ulpianum gefaget / quod non. 

(ii) fya Jus Caaomtum Kl btm patrao magno ut(b 
^ nepte f(J)on ^mm^ »Cft,l)Ct«fpca^t parewete 

' ipeitcr ()inuiucr gebet. ^ ^ 

01) Qu. An fororis addpnvae filiam duccre liceat? Refp. 
ticet, fie ijl mcinc ctfguata nK()t , (en naturalem ratio- 
nem) nec annciitos per adopbvMm ft^ (IjMDC-civilis 

• ratto,) • 9 ; : . ' 
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, De Coftjoifrinis. 

$. 4. Duorum aiitem fnicnim, vel ibrorupi l^i^cr^ 
yel fraccis &c foicpns, <^oi)jux^ ppiluiit (13)« 

• » • • ' C& 

— : : 1' 

(ij) ©aj ®ef(6n)i(le^Stinl)cr ctnantec Ijcoratften / ifl tocftec 
V jure divino , nD({) Romano cerbotCR <)emrfcn. ®lei(bn)o^l 
babcri bic r^uriiten unD ®cifili(^cn unier Theodosio m. ti 
, tabin geftracOt , Bof Diefer fol(t>c f^tm^W fur tinjula^Kj 
^ ctfiarct^ unD imar auj ber dcnNn Urfact)C/ confobnnas 

effe $anqnam obct forores. 2>icfC faperfbtgcn VtdU 

lacenmoltcn gcfc()eitcr allMclfttN.If(9nfiM^furftcI)r!scr<itt 

Athanasius ju bcn 3ci(Cn CoNSTAinrmi M. melCbcr cdn- 
JunAionem confobrinorum fur Crlaubct gcbaltcn. ©tC 

fu^rtcn eine moraie oun-ee, mci)r ^eiliflfcit unb mel)r cui- 
tum ein t alS ^Dtl t)on unS t^erlangec »ar Dal)ec 
lctnSSunbcr# M ^^^^^^^ unbHoNORius cnblicO fot^ 

^eorat^Kn flMttCr O^nc Difpenfation CtlOttbct/ A 19- c.^ 

NufMtt benen autb J^ysrnnANus j^olfle (jcleillct/ pb fHj^it 
bie ©ci(Hi(l)en ju fciner 3cit bergleid^cn ConjundUon nk^)t 
julaffen moflcn. SBorum Theophilus in fcintr Paraphraji 
lnfti%uhQnum (uaberl f(()rei6e / i|l bereitS Don anbern ua^ 
ierfucl)ct »orberi i wtewoM Fabrottus am n(l(l)(!en jum 3iet 
ttifft # bcm i(t) au* bdtimnie. Poft Justinianijm moco 
« »oa bcnlMtMll^t^ gicng cr% 

lid) dar fo Mw^f^ * ^ OcfftciM i 
ftcr€Seinbereinanbernic()t mct)r l^et)rdtltcn burfPcnw Omt 

^fttnJihniana P. 17. ?. §. 11. Rabanus Maurus * 

: ' ft6'SBifct)off ju 3)2aen? / tempore Caroli m. ftbticb cimn 
•"IjiBrief an ben^abft/ ben Baluzius pubiiciret bat^ barin 
bormiebcE (Ircitet. Dicas : SBic ocrbirtcn ja aucb Wc ■ 

Matriinonii^ iMr €^fi^^ ^^^V* ^ nictM 

'Dcflo bcftr. WissBNBACH a Q4. & Vk^fia i)at f^ iNic# 
itber gefcbmdlet. ^ir0enc<«6crgarmdbtfiirctnMrttine<^ 

ceiTaxrej au^ / pro divino ali^uo » pro camis propinquU , 
tflte 9 pro divina prohibitione , fbnbcm fur ettoa^ arbi* 
traircj/ ut habeamus, tx quo indulgeamus. ^iX\W tbttin 

-kv^ji^il^ 9 mu^ man fein ^^l^ermoiieu. , 

^«ijciKcn , unbniA Pniportion Dtel gcbcn* ^ot man 
m Di^faiion /dttttgct r fo ift} «oMriMHSdnttKn Ortfn 
tcr @taupbefem barauf ^cfe^. & xMtt mt bcffer # 
num barin fcinc difficuitdt unb tpcitlauffiigc 'dirpen. 

^ ' / faiia. 
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pe amitits » m^ertera » amita magaa^ matertera 

magna. 

5. Itcnv amitam , licet adoptivam, duccrc xm^ 
-«cm^iion iiccc : iccm ncc m^ccrtcram : quia pariiw 
tam loco habcntur (i^), Qua rationc vcriim 
eft, magnam quoquc amitam & ix^tcrceram maguam 
prohibcri uxorcm diiccsc (1 5}. . 

^ De 

fationcs. itiad)te i t)mn bie Confobrini ftn&w iiib bo(() IIM 
ftameni vnb mibtn tcn Sbeflan^ Ubig.^ 
(14) Qit Sborif man;ato iSBaterj^aynilxr pto SBanrfr 
e*me|ler ni(&t fteDrdtfteift Refp. ©ie 3n6en unb i>f t)^ 
. ben ^aben au* bo»oc aflcina^l einen 5i&f(t)eu fle^abt ; benn 
' iie fnqten , fie mdren aact) parcntis loco. SE&mn l)er 
(cr t^trbt I nimmt Itd) ja (ein iDlenfeb 6er 5CinDer an , a!3 
. lei S^ater^ SruOer ot)er aBaterd;®(^me|ler. eo td ia 
.mit^iii SiM exprefTe tKrboten. lcvic XVIII. 

^ XX. 20. SS jtnb abet ^d) etniat atrfiirdi pmantes • 

tDetl in ber SSiM mir ®ater<«®(()m(ler tMrbotett i|i / fo 

tonne nmn bod) fcincS fBaterg gsruber bei)ratben. Vcrum 

«ibi eadcm cft juris ratio, ibi eadem juris applicatio. 

S)er Legisiator fan ia ni(t)( alle Cafus exprimiren / genug 
Dof cNn biefe &atto ()ier (latt /inbet : Amita » avuncuii»» 

« matertera conjungi non poteft» ob refpedum parentefaew 
00 Wi; ad Affinitates ge^ , I9ll0((de<oniputatk>^ 
ne gradonm dvHi «c Caoonica itt bat^tt^ Ulll^tHf th> 

fad^e ber le^tern i\\ melben. ©ie cmpu%^ chnAs ifl[ in 

linea reda fo n)Ot)l/ alf tratjsverfali , gan? let(bt/ bai(0 

* in itner aQe ^erfoncni unb inbiefer nfle^frfonen unbbet)# 

* telatera jei)lei e.g. fecundum computationem civilem jin& 

mirmeiii(^4)0i(ier^inlw 

. c« ftnb in /ebem latere i. unb a(fo jufammen 4« Q)erfonen. 
Qu. baben bie Canonijicn fur eine »unberlt(^(:oiii- 

potatlon ? Refp. Tempore Theodosii M. IKI ber AMnb* 

sn» Qekbet bat , re(bneten bie @etfiii(Oen no(() aoc not^bei: 
Computatiooc civiii; ato fie lafcn m ber SBtftel/ bar^ 

per gen^ioncs geredjnet ©trb V. g. in ber Hiftoria Mo* 

lis & Genealogia Chrifti, 2)iefe na()tnen fie afle an pro 

^ civiUi Qcii ;ene In ber ^iM flefirimba n^* Psxkus 0^1. 
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I fcg IlISTinmQMUM JUSTIKtlMI LlB. I. TlT. X. 

moms de H^iM. (iit 3taU4nifi>tc €(»rbmal uii^ !5i* 

ttbotf W 0«ia & bCA 3<«t«« H«»wa IV. (Dtjftn 110 OtM^ 

ber babil AtcxiiiiDBR ii. Mkmt/ m» h^Ofitraas mc 
«oibiml Cajetani ju 9ioin mi( Slnmmtttitgcn bcroufae* 
fittcn) W J»"^** ""^ "^* '^"^ »itU atibci-* 

etabliWt- Fetrum II. uttl) Johannem. iDie 

Bid finb gradus •* S><C Civi;i|l fagtt i. 1)« Cauomll / nuc 
' dmc, »(UciwG«icr">0* CU» @ipp( > (inc razza i^. Dte 

«faffm jtWew hbc ttcG«nof»ri»n«. un& nci^mcn aacmabl 
t >|^iomuiufaitiiiKniB M.eiNfr# e.^^^ 0-9 (Ufa 

o — o 

ffnb miC fecnndam computationem canonicam ®<fC^) Pis 

Scr>jtin»crimatcn<Braby uiU> onDtr (ScfitiriiWi iutc 

aum computationem civilem tm <ft(n ©TOfrlWMWIlW (tl|'>l 
unt) rocnn qlCld) in computatione Canonic» tra«is- 
y Tcrfalis inaequalis (itK >VcCfon fcl)Ut , ,fO nJlfD i)OC{) r^icfc 

' S>U Canraiilcn nftHM aQi».ll«^ bcn CoBjiKiis uitp tiott 
t(n Generatioiubiii inde drfMhdeiKijbnB , «KbU ft( alWC 

«bfurde gradtts iKniKn. ©0« i)at f(i>On Dammmb eeafr 
ttt / bOd) ifJ effeflu bic Computatio (intrUt)- Mt. Flevrt 
in ftinCC mftcria Etclefiaftic4 fub Henkico IV. bo (f bO^ 

«(idntfc/ foDanibtc tocfl^flangcBr tcict)Ut, i)«t DUfcS oin 
Moiflcmiefcn. Stu^ l>icicm i)a6( id^Mtl^n^i/ unD bcc* 
^Ja atub DAMtAWM cwifencct. S>tc n)cnifljlcn SuriRctt 
BccfKDcn bicfrf , wfl» iiittcB ikb nmcc Dcm gradu ttn />tw»« 
fic imjure CiTili Dacuitcc tKcHt^n. Qp- 300« abcc 
Dic uifa(l)t / bag mon Kn Btuttn Dol ^catlKn fe Riibcc 
moi^t? WissEKBACM ^at jt(t)bocit5tc«noquic(t unb qfwefti 

tts iinc lege pofitiTa confideratur . cut nos probiores » 
prowdentiores & feveriores Ded eire Volumus ? I)i(^ 

i»M oobt f(in ^cc fa9(n , m (oW5« um Dt« ©tlteg roiU 
Itn flcWtfte j jtc iwnlwi oD^ »oc , jtc ijspbuitn u» DatDtU 

lcn Dcn gradum fen»tioi«ii, ne propiaf attmgatur , ne 
limites a Dco pofiti tnmfSHaiKUf. 9^ (SD££ WtttM 

cS ia ftlMt «iDan l)oftcn / rotnii tr ii m vx>m 9« 
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me[)c/ nomii itioii VkMtt ^ximtaM oUStTcn, 
(tai unb ^?ci)ratl)en/ um bkfcf: fcw man nflei bacan/uab 
foUc bte Difpenfation glcict) nod) fo 1)0* fomincn' 2Bct: 
J)ei)rail)et/ i(l Derliebr, ein SBcrlictncr abcr (biii aiiej , fcu 

- Mu 3iDecf M erlKilan. ©ie anDcieUifacte i|l tit igncran'»^ 
iMr Oa.mmt ben aaeMl^ubte uj^i; olaatcn iuut; 

. fie. Hgic raifonnlrieil atfo : 3)ie ConraPjgfcmitas ((f. i^crtfl. 

' ttit mir aut fUtem®auutt(l/unQ Mr t^^ttenrattf 

We ajolte nocf)5fempjl ber@(!)rittt faben^ fo AtftwnJrr 
ten tte ferntC: 3" bec 4ttn iinb ^ivx Gcncration tfl baJ 
©c6lutr (o a conimuni ftipire l)ir(]trommcn,,iO ia reDcit 
itoct) nicfjt oetmg geidatat. (Snblic^ naftjn Dcr ^ab;l 
• uxAN9£R II. fonjl 33tfcbo|f ju Luccn, tine neue S5e:dnt 

leCIIRd th>fc7 fed tx ine^ti ratione. fal^K, bdP 
Jme Cmli btC li»rtkjiUdi^'itiieftAtt»'|m)lt()et(et OMI^ 
^lHn usque «d ^miim gradums berm l)6l)cr tan nic^i (eicftl' 
. ein Privatus feitit ©encalogic n)cifcn/ n^euabcr folct^^fi nidjt 

; lt)Un fan , bem tm mon aucb de hafreditare.. 4b intcfta- 
ito ic fucceffione pro proxiixiiiat6 genealogije fcnnper or» 

- dinanda imbeiUn. /l^ ^i^^ t)ei: '])abfl: ':U5eil Die 

' Jia^cditas Usque ad feptimttiD gradum au^QCt^eilct Unt> 

i Me propin^ttitt» fanguinii jmflefet)ea.n>irtM (I9d4tf bM^ 
;falfi$ \^ ,f Denn man im Jare CiviU in t)er aitate» 

rie de fucceffione ab inteftato gat nict)t auf DlC proxl- 

• . tnitatem fanguinis pcfe^cn / fonDtm ob etucr m\ Dent 
.'dcftmao f)erleiten Jotme) fo mia icft au4) jn Den gradl- 
.imh psohibitis t^iefelbc ot4)tScUen laffen qvioaci ipatricti^ 

.«itim^ tllrtOt .a|fO.:T- g«»do$ Obcr Gencrationtfc 

;2Kii!&te «tfiinAi fiMktliintHm.iNr Sir(()e> bte 8cule» 
.f» conica pMhibkioiiem ft^pn 5et)famiiieri tDoren / looiU 
.tcn nicf)! ton cinanbec/ fonOern ftdb (ieber tM)m Dabfl oer^ 

n)unfi<)en laffen. damianus ^cfendirte De^ ^Dabil* Prohi» 
• biiion , aber c5 l)altf vx^ti* €ein gia(t>fol|er iwNoctN» 

TiwiU. faf)eDiefc6bctfer ein/nnO fcJjte an fi utbec 7*Ge* 
' ficra^ioacH nuc 4i fo tMf «ti cdaubct mti libl 

aiea lefervata; m propioribiis gradibus> fiiifai^tttaibii^ 

; eo na(()^ bem Jure Canonico. S)d|- 

^ Brt) i^ber oielc ^urtflcn in bie ComjMnatWrffc CaiUHii» ' 

eam nicj^t ft!it)cn fbnncn / ma((>et/ fc i^ bie ^fatfat Dtt 

Generationes Gradus gencimet^ mclcftc* icncn abrurd gt* 

f(t)ienm/ Da tlic fagteni Toi fumgrajJiu» (|uot|^f(Mijt» 



Dc afflni^u/ ptimum JU privi^navet nurMm 

6. AfHnicatis (i 6) quoque veneratione a qoa^ 
xundamnuptus abftinere necelle eft : - ut ecce privi- 
gnam aut nurum uxorem ducere non licet-; quia u- 
txxcfiit filix locd funt. Quod ita icilicet accipi de-* 
bet> ii fuit^niurus, aut privisna uia. Nam li adhuc 
nurus^u4.eii> id eil, ii adhuc nuptaieit^iiUo.tuo» 
fllia ratione uxofem eam . ducere non potem : quia 
eadeni duobu£ nupta eile nonpoteil. Item ii adhuc 
privigha tmreft > ideft, ii mater eji» tibi nupta eft» 
\4&Q eamuxoremducere non poteris ; quis| duajj vixg- 

res eodem tempoce habei^ie iaoA liq«;t« * , . . , 

/ j6) Nuptiis contrahcndis porr© obftat Affimtas t ubi quis 
ad fines alterius ftcmmaiis tcI ftirpis accedic. Titius 

(Klt <^ 9 ^^^^^^^ *^ ^^^^ Prwa^ Utlt) 

' Olf/hia». sd Pufendorffiim ronindc xn(ititiamCQiifitti* 
guinkattfto. v.^ Gaja nuhk Eanlii^ bMc^iau tlM) ODb 

cingcpfrr^pfct m t^re^SMwianima» (i( ifl mxt xtnoxm 

ftC r&Cf^ ifiXm ino^fimiliam Paiiliaiiam ; acccdic 
ad fincs cjus «onfanguinitatis & vicc verfa. ©iejtnl) nUH* 
m\jt confai4gttinci infititii , tmm ftC Oi^ CUmntf 

• itt 95rflNr , C(t)»Cfleril / |tC jin& quafi confanguinci. 

«ifti quafi ifl ni4)i nur m bcr Ciitbil&ung , finDcm au^ 

«fem obtiiM^ ifi affioitate» qn»' m confMHguiiiitaite 

guiar. 3PerDicfeIiifitionmcr(frt,()ataHej gcWjTtt. a)<tf 

jan^e fundamentum affinitatis ijl bie uniras mariti & 

uxoris % ^ann unD 3Bd() ftnb ein £ei() > Da j ^ot ®QtZ 

ICn. ArAiffima illa conjundlia unitatem inducit 9|gs 

tir Mc eciMiabSRiiitfl ]U mcteftn , 1100 OHUdee oft 
cafus ju judicircn ffMA : fiOer bcy fftrificili'£litt^' 
jfrrunbe oeer mcincr aBlnra ^ rcttn^m (^Ufftt 
tf» mcin i3*rra0fr , tnernc ^djwAffCrin j ©aj - 
5Bort 0Atrager fommt »an ^d^tricben / mcU 

t()ei in bonam vel malam partcm qebrftUCDa Wirb. 0?a(() 



Dt ficru vcl 9i&vtrca. ' 

§. 7. Socrum ijuoque & novcrcam prohibltum eli 
tixorem ducere \ quia matns loco ruoc» Quod . 
ipftm diilalatft demum affinitate proccdit. Alioquin 
li adhuc noverca eA* id eil» ii adhac paurl tuo nu^ 
^ • , . • ptft 

^^ber kie f4it klb^^ HMCb ii<4>t (»e);^rait)efi^ 
fnein ^<fct»acfer/ meine ^cbtr^i^eritt nfibt ifl/ 
i e. n)er ober meld^e ni(t}i beomeinem iSlutl' 3reu|ib oDec 
iBlutj Steunbin g^fc^Iaffen / fan ict) ^eocarben Etgo fait 
iit) meiner @ii f ^Kuncr iffiiiner l)ei)ra(ben , unD aifa meM 
tM Saierl ©ct^toieger^^ater merben* Er^ foutKn a.^^it^ 
^ feec i.9(()R>^llcrn (K9VMiKn* t^rgo fati M) i)Oit i. bDigcit 
^Hrfmien ttiitt fasen s @(^n)A0er , 3utiqftt 6(t)iM« 
gerin ; DotO iciOet mau obige jmar erlauBte MatriAofii* 

. lli^t ^itm %i entfielKt eine nominum confiifio, jn m eu 

fiiflen Lcgibus pofitivis i|l cs t)erJ)oten. aWan bat efnett 
quafi refpeAum parentel« lOcmaiCt. ©crCafus ijl biijer: 
3(t) ^CDiaibt m«ner ;gtief^5)ZiUieranuner, l)icfe«qcl)et(in^ 
bcnn fte tfl nt(()t tneiiit @(()i94gwiif fii nwiMf 
«KiitfiitSMstl^^nte/ e.fi 



5(nt)e(ren jieftf el 6iec ein tDunoerlicDeJ ©emlrre/ bentt t>ec 
€o[)n n)irO feined ?B«ter5 Sd^mteflcf^-Sater unt) Die Xoc^^ 
ter Dec ?Bhitter 6(|)n)ieier*3)iuaer. QJicinel ?Bma0^®ru« . 
bcrt fffijtib fan iiO ()et}ratt)m# fecwi jt*.i(l tniine 
6et)nM<ctin/ nnDL «it nKincm Pattao oni caro. 6ana«^ 
IK ntlr nlfb icttMnD ncdMn^t tfl ni cottfttisolnintiif rfo tlOi 
(ic ifl er mir aucft in affioitate \ &e«n oft man fc^on en rf- 

finirate fcinc gradus t)at 1 hic enim nulla generatio adeft« 

fo xiixmx man eJ oott fo anaiogice. 2iifo fan icft jufe ci- . 
viii meine j 6(t)meflf r>(2obni ^rau; melne^ Sru6eri*€oi)n<'^ 
SB^ nict)r hcnratben ; i)cnnMcfejtnbmirfond^t»CM»tuiD(/ 
«tt mctnfl^ 93C|ttcrl o^er mctncr <g4)t9^( S^it 

fAMtatiooem, ^n fo fttn Clicfet tfsin tftiiu?e gradttt 

atialogioe fatesi unbn)0 id) eintn Confinguineuffi oocr Cine 
Cofifanguineam ni(()t bcDratben oarf , Oa tfl mtr aucD nt^t 

f(totl6tl|# OlffWO^NlKttConju|emitt.^<))((ll^^ - ^ ^ 

: r ... I a — -v ^ - • .(17). 
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ptft eft, coinituini jare impedicur tibi nubere ; qula 

codem duobus nupta ellc fion poceft. Icem li adlui^" 
focrus efk, id eft, fi adliuc filia ejus tibi nupta eil, 
ideo iinpediuntur tibi nupciae i .^uia duas uxi^i^i h»» 
bere noix potes. (17) 

- • ^ ....... .^, . £^ 

"—ii III i f i -«"-'■.^' ' - ' I I ^ j , 

(!7> Sed 15^11. ob* 1(1) mrine* ®titf S&iKtf SBftrme f)et)r(b 
i^ciibarf? Refp. quod ficmcil f<ine®c()tt)a9erf(I)affr tror> 
t)anl)cn. ®ol)<r fomimn abec Die Gcncra Afiini ucis ? 

; Kefp. ?0?an mnfle ju 5Hom / Da^ bie gcme , wenn jic 
ratt)en molten 4 otft Itei^er @elt) geben / aU Don entattbcr 
laffen. Die^tflen ^et) unj moc^n e< eben fo , fte fagcn/ 

. efle.lioc fepimentum lcgis divjDx, unD (affen t)O0 Dic 

£eute pro peeuiiia fiNr Otefen B<)un fteigen. e^fiefnet 
jwar intereffirt , Doct) flonnct man e« liebec ben 5urften ^ 
ici) Denen man ti pro fpecie comributionis bdlt/ als bem ' 

; 2)iefcr matftfe 3. Gencra Affinitatis : Prtmum GV- 

po nucmMatrimonium ijl, e. ba einec mcine 

Confa^guineam m (JOI:^ (>--(^^. Sectmd^ 

• , n)o 1. A^atrimonia finl); e. g. ba eincr iflefm @(j)njd# 
. ttcin luc €{K (K« i 0-<^^^5^' ^^^^^» ^ ^ 



ctoec meine< ^pimiiti Confangmneam |)eocat^ i 




. Piimum Genu^ jf} ^etboten / oOein bte 5et^n (e^eru ffnH 

jure dmno fine effe(fin ad probi|>itionem« . />AR4if t ^fj^ 

€ttef!^^DIimit toirt) mit Dem anDem Stanif mftberetnSeib/ 
•i^ init bim crpen- Ergo & ide» jus cftb , mt bei) beirf 

Jnrtio, utib fo aud) be^ bem tertio. Reff, T)ic Cttrrffe 
at nuc einrnal)! gefeftt unt) gefaqet: 3Kann unb SBeib \\\ 

Cin ?eib / nid)t breDmaW / fcil. quoad prohibirionem ia 

iiuptiis.ineundis, aOein ber ^ok^Mti nacft feinem in- 

jardfe duplicet unb tfif^Uceit. Vid* Thomash Junk:^ 

frtkik dMt$4. SEBtc iit tendiccin mt&t mcbr aUcmc Fia^ 1 

bCHn bObltCtb 0!trb fin^ / mariram & ttirorem effe 
-iinmn coifptis. 3>t(f< Fiftion ata ifl nicftt abf^d ^ fon^ 
ibtcn ob ir<aifliaum focicc-itcij^i)(; WCtmtlffttOf 
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$. 8* Manti tamm filqis ex alia uxore» 3l ftxoris 
lilkex atto marito ;> vel contra, matrimomtim re^ 

concraliunt : licet habeaiic fratrem ibroremve ex ma^ 
tiamoniopofleacomraAanatos. (ig) . 

Df quafi prtvignd f i^uaji ntirm.o .^aaji neverea^ 

j $.9..^ ttxor tua poft divortium e^i; alio i^iam pro^. 
«^mrcrit y hxc non eft quidem privigna tua : fed 
JuUaiio^ ab hujusinodi nuptii^ abiUne;:i debere aic 
Nam cooftat, nec Iponiam fiUt nuriim ei}e> nec pa« 

trisfponlani novexcam elTe : re£tius tamen 3 & jurc 
£adluros eos^ i|ui hu)u^^odi nupcii^ ^biUnue* / 
rint, (19) - ' ' ' 

De> ferviU cogfotione. ' , ' ! 

I o. lUud certum eft » ierviles c[uoque cognatio* 
nes (zo) impedtmento huptiis efle ; ii rorte pathir & ^ 
lilia, aut frater ^i^.ioror, manumilli fueriiic. ^ - 

' De 

m m I I tmmmmmmm» ii ■ i i ■■ i >i ' ' i mmmm» 

^i^) Cafiis de Comprivignis in dubium vocacus a Sah^ 
PoEHLio in tm SaO / mcnn fratcr comniiinis J)a itHfel^ ' 

rikci^^cexnim explioint. ^ S)M ratio »bap f(lail(et fei)/ 
fi conjugium fit fterile, ijl obfcuriffima, Quid ergo hic 

juris r Poffunt conjungi,e« i|i t)\tt Uint ®ct)n)({9erM)a(fh 

manbUtbet beo btt Decifione Jvstijiiani ; Siv^adJ^Jrd^ . »' 

ter ccmmunk , Jtvc tiQn adfit. ' ^ 

>9) i(l nocb ein CaCus ubtia # menjt j. ber ^ann fify 
ftm fcwtt 0rau ftlicibtt 9 l^tc ^cau tKWWl^ cmcn atitKnt 
g}?ann/ unb icuget itiit bicfcm lidcSocOteC/ quamtur ; 06 
l)cccrfie 3JIann bie Xorbtcr f)ci)ratljen fonne ? ' Refe. quod 
non • ©eil j]e feine @il)md.]erin benn er W oeo tftrer 
SSluti ^ Sreunbin / nemlic^ it)rer 3Kuttef/ bie feinejrau 
iMf# gcWlaffcn. JusTKiANus fpricl)t; @iei(l quafl pri* 

i^gfia tna , Du ^ t)0(|) c()C!|ICQ( Ulit i()rcr mmtt co^ftie* ^ 

fcUtt/ ijl contradoceiii;> cbcn mie ic^ oic SBrantmci^ - 

m$ ®0|Htt tticOt ncl^Mftl Mlt Aiioncftatis viticidoin. , 
.0) S^WC i(l bic Srooc ; An imcr fevoi .& «dl^ Cm- 

I j ^ ■ ^ - 
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$• lU SAiat & aJik pcriQUx {zi)^ cmx proptcr d^I 
.TcrjQis rationes napti^ cohti^here pirQmbencur quas 

m libris Digqftorum fcu Pandeclaruui jurQ Yeceri 
ciUe<^u()[i euumerari pc^iuiiimus» 

Ik fwmr injuft(irs$m mu^iMsm. 

$. 12,. Si adYCrliis w » qu« diamus, ali^jui coic- 



CanguioitM 4c AffnitM Ipcum Ubeat ? Refp. Civilirer 
Hict^f / riam Scnri Ronwni oec agniaoi Iwbw » wwco* 

Snatos , nec gentcm i ucc niwinonioiw * occ liberos^: 
Dai ^at SpANHiMius4H(t)t r<(t)t fltfaffct ' Agn^jtus^ cogo*. 

tu$ finO vocabwla civilia ad fervos non pcrcincntia > DpCO 
lOn Cj4tf*«&Cni DaP inwmi fO pcrfonai? ferviles QU 

ncftiti oiaiiumittirct twrbeo* QuKXonmn lic Dcnn nurc 

diHintw Ijcoratlicn * ©ic3u«|ic« (im»05icn ncgjm- 

<io , licct civiliicr ncquc agnwo liequc cogOMtiaT a<lWi 
bcnn C^ ftl) ^icc naturalis conjunftio IMlot^e wcii* 
lum, ?C masUdt in vcritatc, quam in opinione, ntc 
jura fanguinis ulla legc civili diriini poiTunt. PoM* 
-miU5 l^.ff^M lUi. hr. Qu. m J"l»^ ?&CC 
P*pia flUCO fcrYQs 5cgnffcn f e* fi fcrfiw aduli^nunv 
commifei^c ? Refp. Omnino puniobatof . fed non or, 
dinaric, Vld Difcrt, pt^tm * Omkrm f&rvff^m. 

'2)lcfC Leges publicap Romanap Quirttc^ Utag gtcngHI 
woW nict)t ad fcrvos, aOct OtjiniCaW fPljCt ntc<)t/ OaftilC 
Idncn Inceftum Ccgangcn^ 
00 ^rwifft aiiflcicrgcti notft mc5c DcrCotenc Cafut 

in matrinioniii warcn/ e. g, i ) Tu^i^r cmfuplk i mn 

(w\t lcflct 4t «1*1 aWWttng ab/ fnifict ftclD Onr^wt 
wingcn^ Eadeo» rntio eft cum 4iAr^4« ») Pr^im 

ffitn Prmncf^li. Dic Jtai>ia marcn fct)r forflfalna uiA 
fufpiraccs , bamit fic^ Oic rraefidcs ftincn Stnl)ana ma(t)cni 
. «nb^bcr gan^ca '^JroDinQ ficmd^tigcn mcitfcicn. 3 j Scnatcr 
nb^t^. ©cntt l>a« n?ar cttjiag t)cSlict)c$ nnl) mcbcrj 
trdcDtiacft J«5TiNtANW3 a()cr l)at fticfc« na(|)flclafftn / 5^11 
fttnt l^ww fclbfl tine \tm ?)ctfen mar: Vid i»/^» 
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Ofe Nltptiis. • V €}f 

„ " 'i m n i _ . I 

rint, nec vir, ncc uxor, nec nupti^> ne^ matrimo- 
nium, necdos inteUigifcun (zz) 'Itaqu? ii> qui ex 
eo coitu nafcuiuur, in poteftate patris non lunc , Ctd 
talcs fiint, (quantum ad p^triam poteftatcm pertinet) 
quales funt ii,quos mater vulgo conccpit. ' Nam nec* 
hi patrftin habere inieUiguntur , cum & his paccr in- 
ccrtus fit. Unde ColtM Spurii (z^> a^pcUari wsfi 
lif rv6^ip &xxtlr0^fi$ quafi fincpacre fiiii. Scquitur 
crgo, ucdilloluto taUcoitu, necdocis , nec dona- 
cionts exaftionilocus iSc Ctai autem piohibitas nu- 
ptias contrahimt , &: aiias.pgepaspatiuntur, qua^ fa- 

cxis con(titutiombii$ contiQcmauw 



(21) Lex perfeda etiam fanftioncnt comprchendic > t>it0 
fe ^e^t UUaHbtt auf nHllttatem > Ot)er auf poenan^ . con- 

fifkcnfe aiias iMfotHi. ^i^rir flet^a auf tml CT^e. Si 

iopete fint mimiar • iHm tfk dot>/ mu pattia poteftut . 
iioti imiiaf perfMae» bie StmUt iDerDenflwalteR/ mnai^ 

turalcs , fpurii , l)icfe obec ftUb nicftt in patria ^ potcilate , 

Romana fcii. Theodosius m. f)at bemierttgeft gat 
' ta^ ^^ciier diairet/ Dec fetn iSti^mltt i Stint) bti)m\m 

IDUrtX. ®0 jufta? nuptiae legibus C0Q|ar9Utac ni4)( ftnt)^ 
ta tfl auS^ fdn^eflfcAus Iqgiumamm aupuanim, Um 
' legitimi ubari » Mnc dotiatio propter wptiti^ Noptia^^ 
hijiiAfle» inccftae non funt joridtc» nuptbt, fed laa- 

tum §rammaticc. ©U Hbcri naturales (}nt) JtDflC ck fatH 
guinc tuo nati, namralitcr cognati, fcd patrcm habc- 
re noa intcUiganiur , quia paccr non eft leghimus* 

SluflFec biefcm tmn^ ctn ioccftui &c twfy dcftrafft ex kgo 

Julia. f 

jimctnk. Jut. tSv Cap* g^. atttbeflen SKi4)ri(t)t geben. Un^ 
fere Doftorcs macfeen feier6eo tiefe Notam , ti l)ie|fe fo m\l 
alS Jine pa^re f bit Mmtt ftdtten e< gefcftrieben mit fien 
tcris initiaiibus s, P. barau* ware spurfuf Jommett, iS 
feo o^fi» ttile^ ein dtomi(4Kr 9)ame. ifi abet lacOerlidb» 

P^irr^Aicaos ^ feiefel praponiccl ^uapiomht^ Romanis^ 

«•lltti^iitescitamfifmB. Cl (Mnil wn0cic(()if(AcR, 

iinl) t>ciffet fo Diel, aW ftarfim \ mtigo quafim; l)ingeaen 
Ubeci oacuraies» ^atfB |inb foi())e, lKino4)iiHen33a? 
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5- 1 1%, AUquwdo autem evenit , cit libwi r qui 
ftatim, lU nad luntjin poicftace parcncum non Cxxnt^ 

fQAc^jr^^ig^ntur iu patcft^tom^paoris ; (»4^ quaUst 

; te(^a6m« Jd». MmicERTVf , IVof! Bourgcs, tn feu 
Ifen opinUf^uf Dic jfage aufiictporife» : 5ffiel(^r es btfi 

f^r (j^^/abnA^rte/ filius namralis oDcr propric ficdi<5lus* 

' i ,cr / maii fbiucj^ro n^mraii difpuoixii, sxnn 

Itrpioprui^ a^ar m patnai pouiftaie » i)cr natur^lis a5tt! 

mt , bteier fonre fuc ft(t» ctma< ermcrten m uixb iwo». 
|e.i. iiKan t)bfeirYiitt aai^Mi fte m SRom niibt fo co»- 
xenfiti gcmcfeiT. ©ic fonren dccuriones njcrDcn 5 a^ct tni 
^^nmijjm compara ionibus m\\t nid)t ubercin. 

V«4J "ttna poteftasacquirirur juflis nuptiis , deindecwam 
. teguimatione. J^icr finl) a. Modi legitimatioius : 1 ) per 
Mjbfequens matnmonium i i) per obJationcm Curiar, 
}usTiNiANi2s 1)01 tMn teiftcnmodBiii» lici|lii4^ .pcr Refierw 
pnun i^niicipis » auflcnqclafctli bciltl cempore.^iiiii!io« 
ma^ «oniiKflraram mv Die N07.74. & 75^. nocO mcftt pa- 

• Wicjcct , j>a njur&e pkftt Modus erll befannt. 3Ron ncn^ 

i HCt Diefc liberos legieimos non lcgitimos natos, fcd lcgi- 
tm\as ta^aos. i) ^8on bec Ugmmatfcne pet fukfequcnf 
mairmi!nium feat imn tcmpore.. Constantini M, mit)H 

fictpuft , mim bcr S^atcjr gicK^ fcmc Miucnfii: ^ CeiK 
. cubioc jtir €hc aenomnicti baiM. TW lomDMt 



. Vo^caDiaatw liciti» erafc^ Qu. @inb DtC iiboif ottura. 
^ ^ legitiml «>orl)cn ? Refp. SOC CoNSTAN* 

. TOoM.^n)ar fdn anDcrer modus legitimandi » alg pcr . 

. lirrQgationem ^ adoptionem , baruttl fiuDet tttan (tili) ttl 

»en uigeitis n»c!)t5 DaDon. Siic.mcijlcn flcDcntfcii. bii 

legirimatjo pcr fubiequen^matrimonium tmt JSiMt^ fift 

voi\<n> aUcta CoNSTANTwi» M. ^Rgfti5iaeamcr(icnan/ 

fuldctUKc ur(h(|)e : €c nwc bcc erHe «briH^ ' 
-««c «ooftfA utH) fabe geru / ba^ fie iDrc Maitreflcni bic 
* MmalMs fet)r gcmeia moren/ (abtr ol)ne ein anbeccS 2Beil)) 

flsi)c«ia(Da od((eu / unD baDer ruolte cr fte pcr hanc legi. 
' '^J"- ^incei^en, ftc foltcn iDcc Concui>ioa« abf(t)a|fcn. 
, barf itct) bei) bcm Conciihinattt Jio^ano ni<Dt cinliU 
. m I oa^ cm aKann mbtn fciMC StMu mmfUmtdh 



De Numw. • • 

cft is, qi!i dum ^aturalfe faerat , poftea curi^ datus ^ 
poceftau.patris fub)icijiir, (zjj Nec non is, (jui a 
' ' nfulie- 

uxdf mums.folennis. Vid. FkanciscvsBaiduinus ^^ii^ ^ 
^09^ AV HCf bie Caofils^ legitiq^ionis tcftr mfit iMbU 

. (tUt m man mifcn mu$- €r Derflunt) a6er Mof tm 
itm gcgcmiartffltn Concubinis, bie tle ie^o b^iticii/ 
non de iiituris i iKri)cr laflie er, bap,n)ci' ^mnen gcmiiTcc 
3fit feine Concubine l)ci)rat()en aurte , bcffen .Huiocr fol^ 
^ienbaDurct) legitimi mabcn/ Die ater nad)get)cnDii gebo^:; 
Ititmrbcn / . taltiii \>\titi ^t^ii n\tS)t t^eil^ifiifl fepn. vid^ 

])ESiD.'HERAU>as in Kiitts & ^aft,jmr'$s qufftklimf' IM. 
j.- Caf 4' % a. !DiefeU '^SorfaiJ / Den Coaciabindttum ^ 

^ ju? rtngen , ^abm au^ Dte folgeuDe 5taofcc ge^abt / mX^ti . 

Christfried W/txhter OortCCtflid) flCJciget^ Conf. GuND- 
. 11N6. ad PandeB gnbUC^ t)at Justinianus e^ gar IK(()I 
^HltC adc^&is pr2ie(itos.& praefentes fed ad futuros 
ctJ«m nacos ex concubina extendiiH,* Uitb attniH^r 
iiftceedircil jte pcr hBmc i^fticuiioiiem' JinmNtAm etttl ' 
IMrMe le^mii. ' Ergo 4t coflca^ft pro Qzoribas ha- . . 
bitis hoc imelligendum. j^i tnufle alfo Die ConcUblne , 

mi(t) cine foIcl)e ^erfou feou / bie eiucr l)ci)raft)cn burffre. 
atenn fonft *ei) ben9i6mern eincr eiue ffieibl ^ ^perjon 
il^itidE^ pro: uxore ertannte / fo gcfc^a^e e^ per dedudio* . 
. aem m domtnn-, Die Concubina abcr mat fcbon im jpaufc* ^ 

Ja oDcr bdicdiAio, Mettmer lM Ftaodt iitlb QMnanis» 

in gngeaaub uuD auDecn 5Hci(()en erft^tcmporc CaroliM. . 
aufgefommen tit Justinianus aber fe^te aur Marque Die 

Inl^rumenta dotalia '■> nam concubinic funt fine ddic^ 
Ubi das» il>i nuptios > ibi nati legitimi. Necobflat, matri- 
. monium pofTe cde ^ doce bctm Dic ,3cagC ift : 06 . 
iml^t Oifeiat OH ManimQmum ftDlt oHm poAit do- 

wUbi»? >Seimfearifl czprim^timaiiaaejeit,t9ie^ ' 
Ic gc^^alten merben / barin mirl) bcr dos pcr accepdiarto- 

jsem anQCnOitUnen. Dotalia infirumenta funt indicium 
Icgicimi matrimonii 3 (i dos non adcfti £|ltem per acc^* ^ 
pulacioncm jb^ur adc^ . ^.> ': -^. 

5>eiv onberc Modas lcgltiinahdi gefcl)abe tf*/^^^^ * 
nem Ci^ict , mXi^t t)on Dcm 5tai)fcr Theodosio i|)rcu Uc^ - 
fprung l)atte/ unD ni(?;t , »ie einiae tjorqeben , aOeieit thj- 

IhO 9 wefw» Dicfi \fim ben Effc^ i 6ap lin obUui^ Cv« . - 

... ^ ^ ri« 

V • 
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muUcre Ubera procreacus, cujus matrinionium mi-f 

^ : . — c ■ ■ i r 

tix bcreinll Decurio mtitn tontt 3ii ftcii Municipiis, 

c. g. JU Capua , Ravcnna &c. ijattt Utmi Uim Confules 

«nb Senatojes , fonDecn im mx\)tn Duumvkt y unb bicfe 

I>emknes gtmilltct / mh IQHIC publico ftyfo » mcH DK 

tRoMer^^ wm% ^atat iDoltcn $ tott> gcfct^al» a mi^ 

pnv^tim , tm$ ftt ittmfiim bif DecutKnm in Municipiis , 
aumeileii Senatores l)ieffcn. Vid. Otto de jEMihf m^ * 

ntQtpaUhus, Curia vero crac praeclara , unft jrCCn bicicnu 
JCU/ meltbC imoncn / bcr Dccunonatus fei; fine digni- 
- ,tatc honore seOefeP* Pompejus fclfefl fogtC : Mah 
}C^^ ^ Oimmvir^ qum 4tma On/uL £)ocb Oac e| 
cin<^tum nioleflnm. Lndos debebant ciihiberc po« 
pulo , ut i^^s grattam captircot. 9}letlb^ie, iH-St^HI 

. etDaufpicle gelwlicn mucDcu , alfo woltcnjie in-Mmwcl- 
piis ni(t)t geringer fc»n. Munus Decurionum, m cartc* 

«,jra, erat jiratuitum i bic Decuriones ()atlcn DlC Infpcdion 

' iba Die i£di4cia pubiica. murbc cin rcidKr ^onn 

IttillHQccurione e(fort)crry tnt t>it Depcsifen ^ulflci)eil 

fontt 9Kfo fanbeti fid|> HMHifle^ Die Dccfirioocs ju mtf 
' Dcn &cacbrten, mlembcomiMdimMii/ ^ bobeo nku 

tcn I lu qcft()»cigen , c. g. t)aS jit ni*e^«b«oairen burff^ 

ten. Vid. Brissonii jintfiju, SckS* lii. 4.^ O/'* i|* 

. f>ai)et mufle man bic Scurc barju encouragirctt. T)ai tl)at 

Th«OD0SIVS» tUbem Cr DCl^orbnCtC : 3)a^ tic Hberi natura- 
U$ tx Concubinis proocati foltcn Curix ofterirct unft 

mt tec 3ett Dcciiriot&es mert)eti f &mKn* SXtf ift bie Ob» 
jeaion , lyebDe M« teruiHttc wit) topf^ wn^ mu 
CoNDK ju t>cn 3eitcn Mazaww fteni Eom» Mwiuio. ler 

ibniU Bourges privatiffime in Jure CiviU informirle/ ftCD 

titcfcr docarin de legitimatione ma(()tCi Dcnncr fogte: SBie 

li)IOTni fiC bte libcros naturales Dct Curiae offerirct ijdbttt^ 

a rm ta eine jewijfe SiwaW iw: Dccurionum , Die mon 
mi»4/>iS^Mfmtl^^U^ miifie ni^t sldd) ' 
au faffen/ bi^ cr eiiMicl) («() fccoiligirie, utiD^iii QMQ»oa 
iiuf ftiefe 9trt foiide bcanimortete : ^r wurfte in album fa- 

fcribirci/ ut aliquaado Decurio cffet. Vid. MERiLwa ' 
OkP L.ib, 8. C^p. 16. Conf. totus ut. ChI. de Decumn^ 

ius\ 2)ie Hfubcn unl) 6t)rillcn woltcn tc^nc Decurioncs , 



"I ' j ■ * y ■ — ' — — — — ' ' - • ■ ■ — ^ 

CQnlUe^udincm iiabu^W, Poftogex noftrd CQU-^, ^ 



i bct09cn< Senn Dic ludi popuio cxhibencii miifitn bi^ 
Kilcti idoiQUmfct) [(on/ iKKiu lieifen ftctibft ttri^cn imD 

^UDcn nKt>t WinfleR. Tcmporc CoNSTANnNr M. tMfUl 

Dm "^Siim in €o(n/ nnb fonfl aOemMN j(r(lMM« 
>m IK S:a0C beifcn m oOe 33urjeruiei(i(r unb 9{ae^^ 
>crcta I Conftaes & Senator^s , D« atXT t)on Den aiomi^ 
t)en ut wajus & minus «n(erf(l)it&cn fmb. 2)iefe Legi^ 

iinatio per ohlationem Curije , n^pDmd) Theodosius Diel^ 
iiitH , IDlcCoNSTANTiNus DC^ Concubinatum al>|ilf(tKlf« 

m fiefu(t)et/ iilni^tme^r miiftt» vnt) {)at hodie in praoei' 
einen 9iu|en. 2)cr drOce mQdui legitiinfitidi ifl pet 
"i^cfifHm Vfiii^pk Nlfp, 74. & 89. |v$TmiA!ev4 
|at jmar aOeKtt genteotiet , concubinam duci debcre in 

UQretn« Inftrumenta doralia confici , in domum in- 
loduci , h^beri pro uxore primaria , non fccundaria t 
cne tamen vidit , nou poHlc fcnjpcc. vcl Qb«;<ifttm 1»* 
leiUci^ vcl mpQflUuiikam in uxdrem dud fiifUnam 
:oiiaiWoam« gr* fi pfQbioft lixicii niQmia eftt 
:9mm 9Mi$ h^bec HberQs ex «iie luitos luitinralcf • 

juo«' lcj^imiri cupit pEsm. Heraidus j^at OiMvat. 

'crum juHkatarum angemcrtfcti Dap Der ©otec flrojTeJ in* 
ereflc geliabt/ menn feiue J(iuDer jiuD i^itimirct iDorDen* 

}enn fO befam er ftC in patriam patcftatcm^ JvsTiNiAKPS 
^r^a €QQcedci^4C le^cim^tiQUCili io favorem porjCQCiiint 

^^••r laipbNrabac. %t anet) jugclaflTen , wmhK 
iBiWiwr Dcm Sob^^tc flcfa9<t / er beget^rc natt) feinem 
EoDe rcftimtionem nataiium fur fcinc iCmDer, ©« leDec ^ 

;utor, Cur^tor, foemina, m^x^ty imo ipfi liberi fontCM 
ll tftun» ^5)eC MqcIus legitimationis pcr Rcfcriptum 
Principis fpmmtalfo DOn JvsTiNUMo . S)ie Principet 



forificiuiii iUaieiaiMl jm fiosidarQ « cin privilcgiun^ 
fpeci^lQ. jKACione juri^m bcditii lib^anim lcgitinu^ 
tQrum diftiogairet man / ut, fi jam antea legitlimi cx- 
tent , hi pr^ferantur > Dcnu Dic l)abert f*0n Ciu jus quac- 

fiium m &en legitimatis.. (giniflc 3wrijlen «on Dcn oUm 

babenau^ fl^t^riQ gcfaset/ Principem omnino pQ^Q le- 
gitime natis jparificare, ^ic UgitUUiMiQ n()er^aUPt 

alKtiit depcpdirct im^ itKc ^ubftium irlialttB «on bcai 
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teftate patris tfiicicur. Quod & aliis liberis» qui cx 

codein matrimonio poftca tuerinc prDCrcad, liiiuUter 
lioi^ra conftitutio prjebuic. (z6) ' ^ ' ^ 

' i: r TITU-4 

CoQcubi^atii;-^ t>tt Da5fl a6(t botttfftf «6gef(tdffr. 3iu 

fo ffteuict / bag bic gaii^e ft^rc dc legitimarionc btt^ miS 

^lHiaiifj id) fci) j nam non dantur liben nacura!e« ex con« 
cubina progniiti ob concubinatum abolitum. Ergo nec 
lc^timJ^tio. ©e |)dttt nian ratfonniren foflen , quod ob*' 

fyr^vit £[mM>u5 j. e. Mm t)ec Dabii fagre : Macci. 

, ^monmbi ^iaiii fiUos i^orios legitimat» coileiilwur ooh . 

binatum cxcrcere fri) drgcr, alS adulterium committere i 
. Tiam adultcrium committitur in occulto , nemo lcaii-* 
\ .daizatur, cpnrujinatus publice. •Slflci^I Da' ^JJabft fa^tC : 

SBi^mciUii fttiDen cin ^aar ^eute iufamiiun, Die ebiii 

lcinc ^H^eh j|nt)'^ ergo pcr fubfcquens matrimonium le- 
gitimari poirimt; |)aS 9Ct)et mM) W^bin ,'kd qoid 
de jfpariis ? S)a bat HiifuiLpirs » al^ ein uacKoU^ue , gt^ 

Ui€i)iict/ bci) bicfcn nnb nod) imt)c bci)Dcn aduiterinis tioh 

rc C5 abfurd, DagnjdiC Cinc incitatio ad peccandum. De 
^ 'jurc foUc au^ bCl) t)in fpuriis , incelluofis , adulrerinis 

ictne legitimatio iiarHabcn 3 Dcnn Die Diomci: fas^muwtf 

. Bie ftnncrt Ifegitimicei nMCben / jiiW matrimeoiam coin-» 
^cipi iwffit. tfi Obec iP«tcr incerciffimtis , Die Nam» 

raies a^cc agdofciret boc& tt^ Htemiitan ia# 

flci nuc / ber Prittceps fonric marulam' abftergere haiivi. . 

latis i man approbirct hm injuftum concubitum nicl)(/ 

W itl ba Uim legitimario, mil nicmanD legitimus rDer^ 
ben tan/ Dcr iiiegitimus jji : 2)a()cc fagcn accfurate. ^jiri^ 

(Tcn njemaWI / adulterinos , inceftuofus &C. legitimari , 
fed i^culam aPridcipe abftergi, IWtl iHt aClhctl ^EllttKr 

. ti\S)t6 Dafiic; (i^perf / untr jl)mit nMtf^^^ * 

{fls) Si\4t kt^a asocie ftnb na4) ein gttjcijfcis^ Rnotcn. Ju- 
sTiNUinisin)actJ|)tec.ein Domioaims geioefen / »cnn mafi 

- l)ieJC»t^e.Ufeir imb »ec{iet)eit woIteV n^ie fit bter (iegeit. 
f Cvjhcw^ f JioTqwa^ einfeDecbat iner ct^ 

to(i$ acfunlldt unD critifirei / mctlficgeinconct, mendam 

- fubefre. Bynkek5hoek diiDcrt cin SDBoct^ unD (iefet pro 

- & fo foinint bcr Doaicjc Senfus bcraiig. d.Francre 



TITULUS XL ! 

DE ADOPTIONIBUS. ^ 

' ' Cotitinuatie. ^ • - 

Ou folunv autem natujcaies liberi fecundum ea» - 
qiiz dixitnus ih potd):ate^oilra liint > verum 

ctiainii,^^uo3 adojptanius. (i) - ' ' "* 



N 



Drvi* 



■ ta^ m\i \)m fdne Corredion n6(()ig ft<i5e. IDcnri e* ijl 

« in bem Zi^.-C </e Ifhens natural, t^M Ccnftitutto i^. OOC^ - 

- banticn, Da JmwiAwiTs faqet : ^jcQnenugc jien)rfmiDic 
seimeif^ iMttcii, ob Dte JCin&et^o leghimis fot^en ge#^ 

l^lleil mrDelt/ Dte poft jwtrimoikium Icjgitipiiim gebt)()« 

M-murDHi; itnD inmmi, Da^ Die legiumatb' tiur auf 
biefe Dic (ct)on gebobren geraefett , Da efc bi^^Maitfef- ' 
Hoct) nicht a2t)a)caji)et. Sc faaet , DaK fei) einc abfurdc 
quaeftio. uiiD moUt-nicfet lci^cn, DaJ man D^can dubiti- 
. m folte^ fonDetn feine intcntion fc^)/ bap rnicO Die libcri , 
. poftea geni^i fe(iiii eimdeo: iH^^t^ genteilen/ ^megen , 
. ittr ii<^urt)iin mui{em.. ^o^ aber/ t^chn ibm Me^^ 
Obj^aioii nf(^ iixire gematt^ei morDen / UMiit (teoltft) Del 
.Bwi{£RSMOEKs Correcftion t' te »a()rf(()eirilic()^^ • 

(^) (Sleicftmie DieUgitim* nuptiae unD Die legititnatio Dei:^ 

^ urta(t)cn / Da^ ^ie DarauS erjcugte KinDer in patrla pote- 

^ i^ate |}c^ / a;f« ifl Dte ^dcptfo Det? DrilteModus acqui- 
rindi pacrimi potpilatein. Qui natorafiter gigoaNi M-» 
4)iiciimr^v«l p^derun^U^ qitteiunt; 
' E juraioA l%i^%iliqiii$ (|ttdmt t eligit» opliat; alfofoll 

V mon ttennen ermcblte ftinDer/ optatos, adoptatos ii« 
-beros. (giniac ncimcn fic anactDiinfctwe JtinDer^ SBenn 
. i(t) DicfcJ annd)men t^ia , fo iil e5 fo tjicl , aW : ftabe 
ge{Bun[d)a fclb|i , ^inDer ju QOkcn, fpes vero meanoa * 

eii impjeta^ buic miiii alio modo acquiro.' ^arum fO» 
gel THioPiutvs , man adoptiM m folatiiite. 9Ia(( 

gefunben QBermtnttt ifl l)icreiiieiibertasi Wm^ ftc() Der» 
lenige , Dec mein €^obn nic^t itl / iwm mcine «Reroalt be^ 

fliebt/ UnD Da iCt) il)n aflcr jurium & emohmientorum 
filii tDcil^aftdg mrdje. Jure Natura? ti alfO ein arbi- ■ 
ttarium » feia Qeqdlkrium. @4)Dn Die a^ci (fobtn Der«^ 
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§. t'. Adoptlo aucem duobiis itMxlis fit } «tt Priiv 
cipali rdcripto , auc imperio m^iftravs. Jm- 
peratons aiitorirare adoptare quis poteft eo8 , easve, 

eui. , qusve H . ^'""t-. Qiii^ ^»^"" adoptionis 
* . diacur 



AlciAfll Adoptiotoes dttiabt / baeon Sam. Petitos aJUget 

rum. btm fundo juri* dvilii» f{n» mitt) W« adopuone» 

«*Dre . leK in C.vitatem tmatftWidKn , HHCIW» DMiwf. 
>'UiusHalvcarnasseus in Anuiuim. Rm»n. ftalim ab int* 
- tio faatt, adoptiones fuiffe cotjnitas Roma: ante Leges 

XiL Tabularum. Gentes fiecundas adoptione non jn. 

dieent Oweci reftfnnidah»ntinatrimoBia,lvaui mcnm. 

ftath Sc incltate lAmuttmomu 2)u2)(atf(Dcn 
leuatn.ftltjf 55inl>tr/ non fubducunt fe nMtMiwoia, tum 

& idio litant . fed prarcipuam fe m matntTicnia i 

, hSSt WU ttt) mi tmi xani,mm n>n: ttnc Adomion 
V^Arbgatiwi fthtn. SWitt m man gat fttnt {iibtii 

: n>ii: mta tS btn ifi5uttrtuia%tma^t/ « tanmM^ 

coriciiitie ad nos tfadnctefl». , ^ " ' * 
U\ Tute antiqoo »at ^it Adfl^no n«r llDttJCtlt^ t ■^r*' 
IhUit m AdaHi itt J]peeie ftc diSa ; obtt Jostinianus 
■"SS!WMa«ioncm in fpcctc l)itr noO) m 5C 
■ /iS JtCfttjniHtn- Arrogaii iH btC plcniffima 

•S^nia fpecie». ©0« a^Ott jirroiare cnlflunD z rt- 
Utnn fo H)OftI tKC Arrogator tm» ArH.gatidtt.. «|| 
populus Romanus, BJUtDtn Stfiaatt/ fla«W««^8«^«' 
* ntne U in adoPtienem dare ? poptilus a6Cf > 
. ■ prtkm» .V€tit f eine f«rmu!am Arrogationts vid. ap. 
UitwK k AW. -^^^^- ii^. S.^'''^ 19- Dtn ttOC Coin- 
V mematOM* ad h. I. aUcgictrt. Olii^ arrogatiofles in 
publicis OMttitii» fom fttfc«pt« , .convocato ^ojo 

mi xm m nbtftig in clnc* 'hotomis fingidaii» cao£i? 

Rcfp In arrogatione iioma foi jota iH- patnam tMtte* 
; ftatem iranslatus eft magna ccremonia , juffu populi 
• Romani. 2)«na »«t ex ftatu fuo liberi hominis & fui 
hirii* ta tt (itt civis Romanus unD membrum Reipubl, 
tpac / fnt >>i inttffaaaoitai (HMiOt» /, iM|(bC cxjmittt a 




dicitur' acrog^o* Imperio Mdgiftratus adoptotntift 
cos > eajve, qui, quaive in potertace pArciHLun funt: 
iive primiun gradum liberorum obt^ieant, qualis eft 

filius, filia, live inferiorcm , cpalis eft nepus, neptisa^ 




Qui 



pteUo Romatio» populus D(rlDi)r citie^erfon/ ^ muflt 
. ma m$> t)arum scfro^et mrDcn: Fiiiu«famiiia$ um Pa« 
.m imm ia i)crnetc5 um. p^<)iui« «!. tM( tii(»t«^ 

pelrfena iui joris» bine arroganis dlocbaCQr tapite Ibi* 
' uutut. S)iefC ArfOgationes publicac; & in Comitiis ufi- 

tat^e ccffirun t)ernaa;i bocb haDen fit »erurfa(()e( / taMic 
fcemin» ni(i)( artoglrcu / unD dnd) n\it)i arrogirct mtbtn 
' f onte» i bmi jt< fturffttn . la ni(fct in Comiuis pubiids 
ft^ititAv l^ii^ tait|< ^ernii^ biefte Modus oti^ jinb dn an^ 
berer naffam , BOnlid) pcr lcgem <:imarai«i. Pcr hatie 

Legem populus nM atnpUiis ro^batur &.e(AwrocaDatiin 

Da b<^t We Arrogatio flcfc^cbcn inniTen coram ColfcgioPon- 
/tilicum,fed cum rogationibus. Vid. HENRicu^j Dod- 
t WSU.1IS iki^pamanum PrateH. i8- (Cambdinus ()a( ciH 

. legatum gemacbt, baf etn gcmtffer ProieiTor aaciett uto' 

Me ^ftOtM ICfen. foO in ^cademia Oyonienfi, ba tet nutt 
I • biefer DpDWStt» vtr lotige doAtfiuniis* |MC Scrtpeore^Hl*» 

• ftori^ Auguftae Dor fic{) jcnommcn/ unb bariiber exceilcn- 

. tcsPr^lediones mitW^il) (Siu folcbcr ArrOgatiu be!am 
- cotnmut»ia . Sacra 9 conunut^em famillam # honorem. 

SBar bcr-Anrogans Confui, Praetor, fo n^urbc aud) filius 

^ ^«dopmitt pro filio Cpnfulis % Praetoru .gcbaUeK ) ^ patri , 
' « nin^phak cteocmeliluiir*, filina i|i eomi tritmapfaali jint« 
" ta pairem ▼didnmr % smo enam nobilints per adoptio* 

'. nem data fuit. f rJtfamferncr communcm religionem 5 

tas mu|]e cum ceremonia flefc()e()en. Dlacl) biefcm mufteti 

* t\i Arrogationes , n>ie bcr Imperator fagct , coramPrin* 

' *cjpeflcfcbc{)en> bcnn bie Principcs mnrffcn bic&empubi. 
' veterem lAern ^au^en / uttt> jugleict) bic jura popuii. 
ietc nMinn ja Pdnctfi<^ ^Umani, f(()riclctt ftct) auct) tw6 
(ange fo/ ba jic fc()on e()riflen mmt ttA SpANiiiiifios'^ • 

Numm. 31lfo muflcn frn;li(t) bte Arrogationes in fci# 
^er ©egcnttjart <!cfct)c^en. Conf: Raduipmus Fornekius 

'4e Rch, quottdian. W bicfC Materie fcj)0n auJjefubret. 

MW Wm ^ ^ p^^r^m^ad^^viim anUOd) Ar^ 
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'V ' ' 

Qui poj/unt ad^ftart filium pmuliMs iwt mm^ 

' Sed hodk ex noftra conftimdotie^ cmn fi^ 

faniilios a patre natiirali extrancic pcrfuna: in ado- 
pti6iibm (3} dacur» jora pateis nacurali^ iiliii\aie diC- 

^ , » ■■„, ■ — 1 .r I. 

rcg^itcre^i-) Ulll) bcit fiHum adoptivum Arrogatum^ Nam 












arrogacori, hafce manus jungebant viciifim. 9Bit 

pacris ^ fttii tj^ptiTi $ Mttrh (c^tH Mt^taf^^^ciitanDfr 

ctt^al : 2)er?8atcc/ M er il)n nW ®ot)n cfaAiriti ^ 
©4)1)11 , Da^ er ftcfe alS @ot)n aufmbren moite . RQgatio- 
nes «non ccflTabant , i)flt)cr bliib ciicl) Das 53ort ob c8 glcict) 

VX^X ntcl)C inComitiis flC($a^. -. Mafculi jamnon folum 
adoptabaiirur> fed & foenVini»)iiDenn bicfc fontttt ^nOCt) 
ad ColIegium Pomificiim:tottimin'7 UnbaUMrrogircttMC^ 
bcn , imo coaiii lUftttrales liberi. : ( JoHAnm MsKCsamst 
Prof, ju Jourg^s tempore CujACli , in OfMoMiius faia 
^at 9Cn)icfen; filios naturales melioris fuilTe cooditionis» 
quam iplos legitimos, fcd NB. certo refpedu.) gjn 

fo^ec Arrogatus ticrto^c t)i(l/ t)ingc9cn 6c!ant cc auc^ mtt 
bet dttl, (i}cca|(eba£ patri , oacum xm^ bie Adoptivi 

filii pet eoMpiftlCiun vCiTi |tiridicits|i'(niiAtf^8CIKntlft> 
fmc /aimifirtli^tte fbnfl fciHf piftriaiii poteftateiH* ofim 
necellaria TOt in adoptionc» SBc^ bm lmp«fa«*fib»t, 
pa^iCH «ne ^icnbcrnng < imo tunc ^uilibct adopt^rc po-^ 

/|) Adopfto in fytcie^ ftc MU fupponit patrtm, t)cr fon^ 

%\% mt^ ez fua pama potcilate tpi0er mcincR ^iBiafn in 

^^«liaiii rnrfiis ptfriam potefUtem dar^ » bec (onU ItttC|> 
t)irifau|fen / ergo muko vugis in adopuooeln da«Cf ••bCtltt 
t4) n)urbe ja niC^t detcrioris* cosiditioniss tf^ttac .biet'iwt 
rine commutatio patriae potcftatis cum patria poccftatc» 
nec nece(fe erat, ut in Comitiis fieretj Dcnn Darcill 1)01* 

lc civifas nic()ti ju fprc(t)cn. SDPeun man abcr patriam po- 
. teftatem transftricen looite / fo muftc uian la oon ocr oof 
tiacii l#i(fpro(|ai mem^ t^arum toar cuu Emaucipac4<H 

^ cillC imagina^ia venditiQ > Jwrnm nmcDC eMn JHC Adoprio 
inter modo< folvendt patriam poteftatem gC(Ctt)liel> 

Adoptioftcs fuiHPI*«lWl> anti^uo ni(W«ll«nte9Dert 
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iQlvimtur,nec qiua]uam ad pacrem adopcivum tran&t ^ 
it , ncc in poteftate ejiis eft'^ licet ab infeftato jura 
lucdeifionis ei a uobi^ cributa iinc. ^ vero patet na^ 
turali^iMm esittafiBQ» ied avo fiiii iiii.n^mcemo» v^l 

Ti ip(e pater naturalis fiaerit emahcipatus, etiani avo 
vel proavo limili modo paterno vel mat^rno iiiiui)^ 
iuu>n dedefi; in adoptionem; in hoc c^u, <^uia coii- 
CLUTunt in unam penoncun & nacun lia & adopcionis. 
juta> manec ftabile jus p^is ^doptivi ^ naturali vin-^ 
• culo copulatutti j & legitimo adoptionis modo conn!« 
tutum, ut & in i^aniUfg & in gotffftatc Ixuiusmo4i 
patris^^doptivi fit^,; , v \ ^ . . / • ^ . 

^"Hbincni^ fonl)cni au(l) fceo Dm {^iuicjjcn «nfr ollcn popu» 
lis Oricmaiibu6 fKbr<tu(1)iid) gcm^ffn , bic J):u(f(()cn abco 
imD enblict) c^uct) i)ie i^i^oiuec ieViaHn ieit)iil,jeu^ nel^cl 

betfcr i|i Ance tenipoira JvniNi^^n rtmrctr 0BC A4- 
ppuones ft fCt>afpctt , ur patris mottraiis pdteftat fol. 
yer^iur K alter eandem acopeist, 3)a mat fcinc diftin- 
.4%io-adopt'i(mis in plenam & minus plcrjanf; fed omnis 
adoptio crat plena. giii |clCi)CC Adoprandus ^cfam Detl 

^ainen bel Patris adopramis , cr fiH cedifc nfc^r btat 

JPatri naturali, fipd adoptivo, nHitabat pptei^atem» tran^ 
^ibat in aliam. bCfom fecne Di^mufa , N<^iii((lt ^ tD^ 

llli$.lettere Stryck (^nsnet / 0cr oDtfi feimfi iSBeQt^H^ 
^ bcr NaWcffe Dcr ai^mcc flel)<jbt, aogefel)eM .fold)^^ m(()t/ nM 
pci) un^ , in f^nguine bejtunl) / foa&cui mei' uietelmagincs 

Wmec feinen9>Clfat)Cenf e. g. Ccnfores, Confules, itdU 

^cs&c. aufmcifin fonre, fcer tt?ar Nobijis. g^ie Nobiiitai 

jRomanorum bcjluni) in dignitate. . Conf. Pekizonivs itl 
AnimadiferJ. tiifior. Gundling Diff. nobtlttet 'Vtmeff * 

WmiAips a^rftio^tt j)ier>ctt))al tteuffj ittil) ^brte bett 

VMXd^^ Ittl inter acJoptioQem fkmm mUm pltmm, - 
^t raifonnir^e alfo : Si eJttratieus adoptet , foD lit Patef 
liaturalis bic poteftatem patriam bcljaiicn i fcCIIn C6 fatt ' 

fipmcilcn qffcfcbcn/ fcaji Dcr pater adoptivus folctjcl Ktnl) . 
cmancipirer, exhacreditct , oDci' fonjl fcin ?Scrm6(\en ciu# 

Bi]|fe(i jhoc ftrcndum non eft, fSfofl tal)cr Dcr paicf a4* 

|t jSii>r* 
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De arrogatione imfuims. 

5 . Cum autcm impubcs (4) pcr Mncipale rc- 
ibiptum arrogatiu:, cauk coguica arrogatio faeri per- 
, / . niic- 

fBeift^^ m pttri «doptivo iucc^dac* Scd rldicula ta- 
xncn cft ca difpofitio, ncc hacc propricadoptio cft« lu 
cct a JusTiNiANO mims flena appellctuf. €J I)<ICM»» 
RiLUus a^i ^o. D^AJuntsp. Neapcl bie diR 

fcrcntias veteris & novae adoptionis» unbTiiOMAsiui. in 
Diff. de Vfu Frsaicc Ttt. Inft. de Mc^tione gCjciaCt / 
IMP WcW rf(ftt abfurd fCQ / UlHm Adoptio Imc patna 
poteftacc tlicbt \m ^ttW* 'JwtwiAm (^t proptcr huac 
rarum cafum , tKI^ t)Cr filiw adoptatus lldl aQtf fWIUncti 

fontc, l)ic ganftc dodrinam adoptionis ^crbwn^jct* Ncc 
obftat : e< fontc t)0(^ cinmflj)! gef^cbcn ? Rcfp. Dc ca- 

fibus raris non fercnda eft lex i 5Bcr miVO cincn lClCt)t 
«doptirUI linb gldct) wiCtJIC cmancipircn ? Meriluus ftat 
Lc. Untcr Deil alKn filiis adoptivis, imD adoptms Jufti- 

nianeis eine ni»crfllcicf)licDc Comparaifon angcilcncr. Qu. 
m(xi bat t)cnn atro bcr miiisfabitiias fur 0Hi«cn^ Refp. 
SSJcnn Dcr tfcuc Patcr adoptiTus fclu Xcilaincnt nia(|)tc / fo 

fuccediru ct ibtH > mact)tc cr cinc3 / fo fan cr il)u nict)t 
6crflct)cn. Adoptio picna mt , mm ctn Afccndcm cmcn 
adopcirct. Scnn offt gcfc|)al)c ti/ Dof Dcr avus 

iEtatcfims ^Dlttn tHt avus paccmus ^attC au(t) Ncpotes in 

ttotieftate cx jurc fuo ilefpotic4>) }N Dcm f (cincn SncEcl cinc 
tcfonDcrcAfftaion (Hiltt^nnb tbo anjCtnDcjflatt anno&m^ 

follC Dicfcr ni*t plcnam potcftatcm ^bcil ? Rafp, 

Omnino , ti ff? Wt rc^yi , ciu fo(c()cr mirD nid)t einan- 

cipircn / nOC() ab hsereditate paterna excludircn- Ergo 
habeat patriam^tcftaccmi DcnnDcr ^^ia^ adoptivus 

lcinc®cfat)r. / ^ . . . V 

(4) aB«radoptifCtn)irt>Cttfp(tC/ nmflC Cin homo fui juru 
fct)n* Qu. An impcibercs arrogari poflint i Rcfp. 

i(l fcin impevSmentom foitacis m^Dcn^ bchn etteii 

ctn impubcs patrcm t)crlo[)rcn f)atcn/ utiD n(fo homo fut 

juris fei)n/ quamvis fub tutc' aagar , tutela cnim in ad- 
' miniOratione fola bonorum & diredione perfonar pu- 
piHi cnnfiftit i ncc mater pottftatem patriam habeliar. 

morein BcneficiBm,fonDcr(tc5 mcnncr rci(() mt/ Daji 

nOtt iltn cmancipiriK* Qbftabane ratioiies iravifli. 
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miccicur > & exquiricur cauia arrogacionis, an hone^* 
fta iic, expediacque pupillo* Ec cum c]uibusdam com 
dicionibus arrogacio fic , ideft, uc caveac arrogacoiT 
jperions pubiica?: fi incra pubertacem pupillus ctece£^, 
lcric, refticucurum fe bona illis , cjui, fi adoprio fil-i * 
non eilec, ,ad iiicc^iuoaepi eju$ vcaicuri ciienc. 

>■ ■■■I «; ' . i 

mx 5 itnpu^eres fontttt ja nicbt it\ Comiiia curiata font^ 

men / mu louu \it niijt ftam y Ergo ceirincn utiimquc 
fcic Arrogaiiones. T)je mcijien Dodores mcyncn jroor/ 

C5 f?l) DCC populu* alfcin SCfCOatt ©OCDcnt Sed MfiRif 
iius docuit* & populuin 8c arro{anim rogatum .fuiflet 
Ame tempora AKToNim Pii t|l t? t^t JttgclaiTcn lo^OU * 

\mi l!»ui> matt impuberes adopdne ; wftr ata; (Htt&icr* 

\\\ cnc SlenDiraua qcmod^r, unb fola)C Arrogationcs im% 

puherum ouf getDiiTcOTaafC crlaubcr^ & tunc arrogauo 
hijcc per Sacrum Oiacuium, i. c. Rcfcriptum Principis 
fieri dicebatur. Uriad)en / WmxW mOtt btcfC ado- 

ptionem impubcmm oorl)cc m(J)t iugdaffcn/ v^arcntin^ ' 
tcr ant)cm mi(b ftoiacnbc t S>tc 3talidncr marcniicutc Di9 ^ 

" fcmtm gutcn (Btdmr^/ hombes maligm 1 fitHCtl iKl^ 

foi0< Arrogation t»crDd(i)(ig / locir mon ni(i)t rpiffcn f oni» 
u / ob Ci> ficc Arrogator \\\^x bcsrDcgco 9et[)an, ba^ cc 
ben Arwgatum cctcn m6rt)rc , unD Da^cr ju bcfocgcn mac^ 
bnf cr il)n doc Dcr 3cir aus Dcm^Bcflc rdumrc 6ic»a* .,t 
^t:cti SitbtHt^r . bcc aQ)H)mitcrcQ unD lCnabm^^ ^ 

' •'•firpe ptieUos pulchros ob lumc raiionem folum arro^ . 

rnt» ut ad libidkiem poflent iis abuti« enDlict) ObCl 
c< ANToMmysPivs ju , oftcr^ ^^u^^m\m» s 

macl)en mocbrc; untcc folocnbcn CondJtioncn : 0 2)?u(lc 
untcrfucl)ct mccDcn / wal bcn Arrogatorem Dcmogcn / cint 

Arrogation DOCJUncbttlcn/ Ob Ci! Dcm Pupillo f(t)dDli4) oDcc ' 

nu^liicO ; ob Dcc Arrogator clu c^cli(6cc. itccl «ub tint 

igtlft Imention t)a6C/ ne turpis iuc:ri aut alid cauf^ &fb* 

' cffi^* a) g^^njlc Dcc Aifogator nvfprt^n , Daf cc^ mcnu 

sfecr Arrogatit& tM(» intra pttbortacem KTflcrtttl mkftC/ 

DctTcn ?8crm6acn Dcn nd(t)jltn ecbtn ab itiieJHto, quicuii- 

que eirent , jujictlcn tDOflC Cautionem , dabat tabelfa- 
rio, i.c. fcribaepublico, inS^CDftDH iniaccBtUflCn» Conf» 
EsCHtKBACHti Difrcrt. de Scnbis ft^ud J<o^n*uos, ©CUn 

fm WkU ^Mi tPtt^bit ndrtftcn Agtmi ft^ntiftiiM 
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I +<5 lKSTTn.moiw.'M TusnttiAMi L». L Trr. XI. 

Itcm non aliter cmancipaic cum poceft arrogator» 
jiiii,caula cogniia, ilignus cmancipaLiohc fueric : &c - -j 
' tunc (ufl bona ei reddit. Sed &: U deceden^ pnter | 
eum cxhxrcdaverit, vcl viviis une )ufi:a caufa eman- 
cipsyerit» jubetur quartam parcem ei boaorum iiio* 
rum relinquerc , videlicet , pncter bona , qiiat ad* 
patrem adopcivum tranftulic> ^ qubrum couiniodLun 
ci poftea acqui/i vit. 

' ' Dt ^itatc adoptantu adoptatu I 

§. 4. Minorem natu nvajorcm non pollc adoptare 
f placet. Adoptio enim na^ram imiuuir» (5^ tk pro 

mon-^ 

ob fu aOc, xom W impubet flurbc / no4) le&cn tom 

btn- His fadis arrogatus in patriam potcnatem arro- 
gantis tranlibat, UUb \m\\\ ii (ill 3BDniCt;mCf' mai*, fo 

wutbcn juujciUn 3)hiri^n ^ttrauf ocfctjlaiieii/ junAis dcx* 

tri«, Uim 3^i4>ttl DC^ flCnaucn Coniundion inrer Arro- 
gantcm &Arrogatum, DcrgUlcOcn ^lin^n 1)C9 «Sfamhb- 
Mio m V$fcr$. (kNmMfm. ufu & ptfj^^ JU finMH. %ft^ 
ner fOOtt oic^ tXtr Arrogator fctmn fiUom anrogatmn b0ltt « 

UrfdcOc ntctt ennancipjrcn / unD mu|lc cbcnfaO^ Dic €a(^ 

Crfl UnCCrfUCbCt , bCin Emancipando fejn SBcrm5(lCn rcfti- 
tuircr/ Unb Ubcr DiclCl nOC^)/ ©cnn il)n tCC Pacer moriens cx- 
harrcdirtC / ODcr aud) mcun Cr jfen rme caufa cmancipirrt^ 
t)ein Arrogaro quarta omnium bonorum Arrogacoris g|f ^ 
lalfcn l9CrbCtl. Dicfc quartam iDoacn CiniOC prd I^lrima 
l^attcni OiMn foI((KK ifi iMEfnMgen fOlf^^i IVCli.cemporeAM^ 

TONiKi Pn bie ic§^in» ni(|)t detcrmioiw ficmerat. 

SSciin c^ bic icgidma ^cnKfcn n)drc , i)due cr \\% per que- 

rclam inofficiofi tefUmcnri forDcrniHUlTcn ©a^gcfcfta^ 
|)C abcr m({)t, fonbCin cr flcniC an adioncm familiae her- 
'Itftunda: , bcnn C6 n)flr quarta omnium bonorum. vi<J. 
' Omfend. Digeftorum. ^jcriU Im (XWSi, iHlf DiC Ado*^ 

ptiom^ olim/ n((i)i erlotito loaren/ mcnn eincr f(t)0ii 5l(n# 

feer ()0((l« Con£ THDMAsm Diil ife i^mOfv^fT» 2i§. 

iiffi ie ^MBfK % 17« tcr diKt) § 18. mc9nec / baf Am. 
TDMimw bcgrocflcn fo oicle Ciaufuias gcma(()( / Damit Dit 
Arro(,'atores impaberum a^qefd^rccfet n)urDcn / ©cnn fie 
tic fdDcii, Da^jlc mc()r ©ita&ca alsi SBoriftcil Daoon l)arteo. 
(f) Adof uo eft gcucratio fiAa^ xnonias • myftica» joridica. 
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monftro cft , uc major iit lilius : quain pater. Debet 
lcaque is > qui fibi Hlium per adoptionem vel arroga^ 
tioncm facit, plcna pubertate, id ell,dcccm 6c ocIq 
annis prsccdere. (6) ' 

Dt 



qiia fflius adoptivus fic iimilis lilio nacurali ^nittl 

ina(t)« ni^xn / fo m\ mSglict) mar i ut adoptio imitarctur 

naturam, h. e. ut pa er adoptivus proxime accederet 
nanirali & ut filius adoptivus accederet naturali > iicet 
i nen efTec. SDCt^ ^ i4H>n C H.Fabbottvs wNoKad 
. theffflM Pnrnfkr. twD i|)tll Mekiluvs, lo<kt)( GoM» 

ZAU2 TiuEz m& attlMt neue eeribcnMt mtlgefcbrictiett, 

' HCicifitt/ niatrem adopnvain» b»e patrit adopdri uxo* 

rem, ilmulaire apud Romanos parturitionem» & genita* 
lem lc(ftum pofuiiTe in atrio. Conf. Otto in Faptnf* 
- am. Dkas : SBBaUH tJCBH bicfc Simulationcs tfmn %U 
fCbe^ett (bnnett p Oa Die Adoptio ia in Comitiis » coram 
Collegio Pontifiottm» aot cqram Prindpe t^OTiiegatlflett^ 
JEejf. Simalabant » cum filiosinoroduceretiir indomum* 

OtTo t. c. tK^t ftdb Darin Dctgonflen , tKif ec gemtonet/ 
fteil ii in 6(c Adoptione Trajani fo g<f(I)e^en / fo feo ti 
aud) univcrfei gemefcn ; Da boct) ni(t)iaae$/ maS inado- 

ptione Cacfarum 5cobad)tet n)lirbe / pro regula univer- 
fali JU l)altcn ifl / n)ie Henr. Dodwell m Prale^^ ad 
Hiftor jtu^ttHam gejeiQet- 3« ^umrPan^yrico iiH cillC 

P^flage ju finDen / Die non ttubt anber^ ertldren (on; 

aU de faac fimulacione, $)al Nlfet: Adoptio naturam 

fequitur , ii i(i cin Artifidmn» Da()er ^bcn (te aac^^uact) 
• bec Siatuc eingecicj)tet. 

<0 2lu« obiaec aiegul flop fecner , baj ber Adoptandus ei# 
tie Propottion mit Dem illtec Dcg Adoptantis babcn «iu# 
fle/ DaP Dteftr iSatcr/ unD jcner ®ol)n I)citTen tonte. Yid* 

Vnnnus /a Nct- ad h. /. Da ec aut Dcai CicBKONK eine 

actige diefle beobrtnget. 2)e( Pater adopcana mntle 
nisflenl i s* 3^&r dtter f^n. SMI neRnie man ptenam 

pubertatemf nbi robur virile habere credebantur & ar« 

' mis idond cflc. S)ennDa muflcn fic in Den3Ccicq,unD 

CS tDaC faft fein civisRomanus magni alicujus nomini%, 

tcr ni4)t in ben JCcieq ^icng. ^ail aOe 9eie()cie ^iomav 

CicBio^.VnAiUiiaj Ovioias» HoRATuiif TAaTos» Pu- 
. imn oterquc^ erant militea. Mmoi plcna pubertas ad 
gencfandi pOceimam» plena ad armat •«d be'lutn rda- 
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% llll II ■ ■ ' ■ « ■ — — . ■ l < 

De sdoftiom/m locum mpotis^ vcl neptis ^ ve/ 

diinceps. 

§. Ucct autem & ia locum ncpotis , vct ncpcis, 
Ipronepocis, vel pronepds, yel dcinceps, adQpt.are4 

i^uamvis Hlium cjuis non hab^at. (7} ^ • 

Dc adcftione plii alieni in locum ncpotis ^yci nc^ 

potis in loeum fiHi. 

fit filiwn^ dlitoum quis in locuni ncpotis 
tdopcarc potcft, cjuam ncpotcm i<t locum fili^ 

De sd^pti^ne in tocnm nepotis% de nepet^m 

adoptionem dando^ , 

|, 7. Scd Ci cjuis uepocis locQ adoptet, vcl quafi at 
fiUoj ^m habet jam adoptatum, vel quafi ex illo , 
quem natufalem in fua potcftatc habct; co caiU & 
nlijus coxxfentire debet , nc ci invito fuus hseres ad- 
iiafcatar* (8) Sed cx coarario, fi-avus ex filio oc^ 
gotcm dct in adoptianem, non cft ncccllc jiliam con* . 
icntirei* • ^ 

• ^ ; - . ^ • 

' ta fiiit, 3m utcn 3al)C tan imn mqtut m m<n^BMf^ 

fett tWQ<n» Ergo annus 14. conftituii pubcttatcm mi* 
nus plenami annu5 18. plenam. ©a^er bCC 5C(tJ)fCC 
TiBERiva aitfflfiCKtKt WUCtoCi 6CC. (Uttn adoptKtC/ [OOlOC 

(7) Qu. iian id) aucl) ncpolcm aaoptirm ? RcfpvOmi»* 
CQ, ncc obftat» fi filium non hibeam, fufficit, mefl-. 
^ ' lium habcrc polft. 9lbCC DiC, Proportion mu^ in 2Ic6t 

flcm>mmcu mccDcn rationc ^ati^ I ict) mu^ ncmltct) 
^<£c 4U(t fc9a I «l^ Dct: Adoptandus. SBctiu cium 
llepocem adoptirfn n>oUe 1 |a m4 (fecii Qepot 

(Ct)H. €1 ift *« ^Hki ^ «jwdem gradom apiid 
' toatrtm adoptitum fervd » qum ftivavlt 4»u4 patitBl 

tjfiitttulcm i bcnn C^ iH J)icc gcnerat» wai«; 

(Dbu.SBctm iO cincn@ot)n ^bc/ (an i* ttutl) tiepotcm 
mgdm fine iilu tmfcnia f ftefp* Hcg. D(bi{ mmi 
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Qui dari poJfuHt in adoptionem. 

$. g. In plurimis aatem cau(k adlimilatur is , qut 
adopcacus vel arrogatus eft, ei,c]ui ex legitimo macri- 
monio^naui^ eft. (9) £1: ideo ii quis per Impeiato* 

rem, 

*<r IBater flarb / ,UHit jid) ber ® obn iii Un ©attcf, mac 

. ^)(riia(t) dominus. fllln bit Ncpos avo ^uo fucce- 

dircr/ fo fan bcc Patcr fiiio bcn Ncpotcm , ober rcfpe- 
Au feiao: Dcn fiiiumnic^t obtrudiren* Denn er morla 

. tin haeres neceflarius, fuus, qut ei eonfenfu fuo.adne 
/ci nequit , IM 6o(>n tll qua(t rMkrsr^fr* Poteft ta- 
men afit dare in adoptionetn nepatemy & patriam po- 
tellatem folummodo commutarefineliliiconfenfu. 2)entt 

babunf) Icibct er fcincn €cl)a6(n / non fic hxrcs 5 & fi- 
^ lius & nepos i|i in (emer ©eroalr. Eigo fine fiiii coiw 

Yenfu nepos adoptari nequit , fcdf oepos fine filii ^oii» 
. fcnfu in adop^ionem dari poceft, 
^t) Adoptio imitamr naturam. JDCT fifioi nanmlis (Mc 

MAm dun pacre Deot penates» unt) titn fo (IU(() bcr 

Adoptivus. cr dobcrtt autt) feinen giamen. Vid. Rapk. 

Fabkotti sh Jn/crit^t. Eom. @r n>ac arAiffime patri oer^ 
6ui)t)en/ agcbat in confpeAu patris, nec abnodare pot* ^ 
eratf honor ei commuoicabatur a nobiiibus » fdl. .no-- 
bilitas Romana. S)fe3Ninfim fogCll/ ttobititatem apud 
Romanos per adoptiooem commmtmicatam iion fiiifiTe. 

lcm ftc trrco gemaltig > benn jte bilDen ftct) 6et) bcn Stbmcnt 

nobiliutem fanguinis cin ^ XOXt bCQ Unil. Arqui fanc^uis 
non communicatur per adoptionem, Ergo ner nobili« 

tas. ©ie 3l6mcc()atteneine9an5anl)creNobiiitatcm. @te 

Nfiunb in faonortbus , in majoribus Magiih-atibus , Ulll^ 
tDar certo rcfpeAu perfonalis. SGBCT Confuiy Praetor» 
Cdifor> ^lis niXii beffcn ^mlk mc eo ipfo nobiits. 
Imajf nes m atrio familiaruni nobilinm poomntor ma« 
jorum, maxfmis honoribus in Republica defund^orum» 
ut Aatim a quolibct intrante nofci poiEt & diftingui 
familla nobilis. Atqui familiac infertus & implantatus 
iuit filins atjoptivus, naturam imitabatur adoptio. Hinc 
tot iinmlationes & iiAiones, Ergo ipfi ttiam nobilitaa 
' fiiit impenita» ®Olt lcilicr Nbbiliwe fan|aima Sc Ger* 
manica mUflcn ftC ttmi, Vid.*GtfiiDCiii«. Ditf. dm ndi» 
lim vmer^ 8c Pe&izomius ^« Jtnimadv- Hifidr, Non 0« 
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reni», vel. apud Pmorenit vel j^nefidem Provincis 

mn extraneum adoptayerit ; potcft eifadeui in gdq- 
paoncui aUi darc, ( t o) , . , V 

• S , f gentYdft mn f^tejl , adopttK 

5>. Sed & illud ujtriusque adoptieni» comrmine 
eft, cyaoJ & ii, qui gcnx^rarc non poliunt^ cjiiale^ 
fuiK ipadpnes , adoptare poUimt ; ciiftrajci «Wm |ip« 

• ' r> • 

« » 



int}^ ftinilic' ehmf nMiillft. Diftiffgue &ntCKn fecfate 

famHfas anti(jti4s 4 libridribus a h« c. ab imaginibUA (m\ 
' nofcibilibus. * • ' ' » i ' » * .• 

(lojliipliirindi)^ caoits afltmilacur ad6pl)vlis. Ergo etiann. 
fiiius aiibpcivui nirfiis in adoptionem ilcrri d^ri potefti 

• . fcenn icC a?ar j« patcr jc^ %mt patriatn t^pteftatcHi. Jtk 

• ' omnibus nori aflimilabanrur. 3)ic coelibeis ()at mail mcftf 
! ad muncra publica gelajfcil. Pater, q^i tantum habe- 
bai filium adoptivum • ilon adir.irtebatur ad fummos 
ibojiiorcs. jp« 3)?UttCC 5)<ltU ta^ jus trium libcrorum^ 
jhK Pracmia 4r»Xi)^f»vi<««apudKomahos n&r^funt. ^CHIt 

Wtcr Cia Tettamentf acm^ltbet j)if U( ; Cafus ik/e^rh [jm 
^ ^bmsx fims Sares eh, fed reliquit fllW^addpttvtfs'^ aa 
v^let teftamentuin tioruni snruituf 'lKet)p»..*Non» hatura'^ 
les cnim , non adoptivi requiruntur. 

Adoptio imitatur uatura^. (£|inilp (Cl> bieftr Fi6iion 
OHCiMl peffibiikas obfervirct t&CtbCtt* Pe fidUonibus juria 
▼id. AvTEmm , prof. iuThooIpufe ,manptU|4bcr (4)011 

Frincipia i)aDcn / mim man i^n (c{cn miS / bcnn et ifl oi> 

t)?ntli($- 2B^r caWratus i|l ^ generarc oequic. Ergo n«o 
adoptare. Spadones unD trducf ll({)C CCUU /. qui tefticuloj 
babcnt attritos* pofFum gemerare» licet diflicultcr. Qui 
(int Spadones , vid. .-QoiDD., A *a&*^ .r/e j^. tf. Idca^ 
^do Seiiibua di^eodum» Uca ImpcMor poft Ji:;sTnnMniii* 
*(tini»ct(i (mdl^/ ca(batam ado^tare poillo io. Atoum li^ 
' befQmm. £x potefUte Principum abfolnu omnia mu^ 
. lata funt » ut non ampiius ^04)j^(^aut< Fingere per im-» 
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■ De Adoptionibl^. ■ 15 j 

Si fitmina ^dojiieK ' 

I o. I;aemiii« qiioquc adoptarc ijoo polliinc : ( 1%) 
duia iKC iiaturales Hberos in (m poteltate habcnt : 
/e u ex iiadulgeiuia Pi iiicipis a4 folauuin Ubcrorum. %^ 
jaiiflbruin iidoptare poiiimtt \„ . 

t>e liifms arrogatL • t « f 

$. :f lUiii pr^riuo^ cft adoptionis iUius » qu^» 
pcr (acrupfi pr^culupi fit^ (juod is, qiii Ubcros in po- 



^ll) SEBeiUC ift bie 3<^^fl^' f«mina adoptari & adoptarc 
queat? Refp. Arrogari foemiiue tion poterant in lib^* 
r4 Republica i Dcntl \Ai Arrogatia ||ff4)a()C ip Coxnitjis • 

' {bemlte rero Co^itiis adeflc neci pokcrant.^ Nam . al» 
Mini iufiAtohe pubKea cram t^ufie, hcie tdftim6Dianl 
poteram olimperhtbertf ut docetGRonu^ im Fior. Sfarf., 

* 'aiflein untcr btn Imperatoribus 8cf4)at)e auct) biefc^. AUe» ' 

rum quseftianis inembrum dl : An foemina adoptare 
'\ vel.ajrrogare pofnt ? Refp. Neg. Nam ladQptio imkati^ 

. tiatliiam* :A4optan^muppatriam poteftatitm^Hlt^e^^ Ma- 
-"tcrc^ ii^^ */^d ipfa in manaiftnDnriti. don* 





m 







: tieeps ficri ptemt v9Mein wntcr ben *ai)fern , unfr^on^ 
T berlK^ Hadriano & Antoninis TOurDe ecner 3rati in 

foiauum Ubcrorum in bello amiiforum pro patria crktll^ 

bei^iu acioptiren/ bocb bttam tle teinepatriam i>oteaatcai. 

' UACCC benfdben J()attC Antomxkus Pius OCn Cafurti , ubi foe^ 
.;/)sma:liberis orbauadoptarc ▼oiabae i Da Ittgtai Mt^tin^ 
>i#il^:P«i>cipcni^om:ua poflk.. . Vcram.*liM «rat Ado* 
^sj^to» Gramrnadca/mo^ JuriAisii poft Jii^iiiuiium 

|)atLEogart)er(la(tet/ ut Virg© adopiarc poirec, aaS bec 

, Raifon, njcilUe perpetuam caJ^itatem gclobet/ fO fOlte matl 

ibt fplc^e^ in fo atium crlauem. (£$ iil aber (efet abfurd, 
fiOiimn ftfbet m tiUHm am^ bap b<ii oUc Jim j^i^^- 

' num^ioar <mt connediciti abV m\ ben ^inperai^ribte 

V nact) ,uRti Qod) fo m^iwi^ maHt^tha$bm iinb^bar «acf 
4i9^^K£et iH 7 unb ntcbtl aufammen banget , , inbeiQ frt 
, fyt0tk ^Kai&ns bec 9Uten ni^t einde^tjin , t^cil^ aucb in 
* bieleih tt)rer CapVice unb bem 9iat|i^ji(i u^^anbigeiiiiKi^ 
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tcftatc habec , fi le arrogaiidum dedcrit, non folum 
ipfc poceftati arfogatoris lubjicitur, ied etiam iiberi 
ejus in ejusdeiii hiinc poteftatc,(i 5) tanquam iiepo- 
tes. Sic etenim divus Auguftus non ante Tibcrium 
"adoptftvic, quam is Germanicum adoptaflet, ut pro* 
tinus adoptionc fada incipcret Germanicns AuguiU 
neposede» \ - 

De Jervi Md^ptat^ , vil fUi$ mWMm a d0mb§§. 

§. 12. ApudCatonem (14) bene fcriptum refcrt 
ajitiquitas , fcrvos, li a domino adoptati luit , ex hoc 
ipfo polfe Uberari. . Unde & nos eiuditi > in noftra 
conftitutione estiim eum iervum > quetn domifius a- 
dtxs incervenientibus filiuni fuum nominaverit,liberum 
jcfle conftituimiis, (ij) licet hoc ad jus iilii accipicn^- 
m ei non fiifliciiit» , 

TITU- 



0 O 0.^ QuiiUi amganis liberos jam habuerit , h. e. /i 
qais eom Jiberis arrogatur , fmt) iHffc 5tillt)cr aud) uncec 
M AfCMttorts ectlMlU ? Refp. quod fic. btnM 

. ^u?t/ td) rediwtf olNi m»f ow fubjidrct fcpn, atw 
' roeatus mit oOcn fctncn ftinbccn , mic \S) mctnct @o()nei 
Stnficr tn mcinccScwolt t)obc. ©o Augustus ftincn ©tieff 
®ot)n TiBERiuM adoptirte / m\it er qern fcinei Sruberi 
. . pRusi ©ofen Germanicum aum Ncpote t)obcni borum lie> 

TiBiRiUMj Ukusi @ot)n / 6icfcn G^rmanicum ado« 
pciMI/ denicte arrogabat ipfe Tibkrium. @ticftt MrSOtf, 

icr/ fo ft(t t)er 9o()n itn 6atlcl eili Kcx 5 iianisism- 

'tiir , fo mcrDcn t)ic 5(tnt)Ct ni(t)t ftCQ , ftd recidmiHirpa- 

triam poteftatem. ©Cnn t)Cr ijl )C60 Chcf. Bynkershoek 
« 1^1 t)tefC ciyitatem parvam rC(|)ttM)rttCilt9 9CmOd)t/ Unt) DiC 

(14) ^cr bicfct oto gcnKfcn ^ tair nlemant (Kmt< Mn* 
flcn. 5Ron ^dli il)ii ftir cincn eol)n oDer ^rubctr fccl bc* 

' fOnnfen Catonis Magn$ ; fcd nulla tamen adlbnt tcfti- 

• monia. 3nbeffen t)at)c i^Conjcduren tcogcbrotljt inDif' 

^ fcr%. mca dt ConUihertM ftrvorwm , in DCtt QundhtHiam 

Qu. Si quii fcrromXiiiimacbptsTitf attfliiwfitraa 
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DominaTit , an legitime hoc fadum fit ? Refp.,3BcrcU 

xit,% antKrn So!)n adoptirm miu/mu^etn homo iiberfcpit, 
frd^ miv iKc jCnc(()t t)orl)ero cr|l frco merDcn / cr bce 

^doption im^Finaiion f(ii)ig fei)n fdn/ IDClctXBdtKO JtfSTz* 

NiANus, o[iiiqmi1)(et er fonfl OaJ aUe Jus mftc recOt eingef6 

bCil / unD feincn Conrept DOU Der Ubertatc gc^abt , obfer- 

virct f imD stiaact : ©cr Servus foll amor fein fiiius ©cr^ 

l)en, baJ IDdre promotio per ialtum j Ocnn Liberi XQil$ \ 
IW nm beJit^Cijen fJf^n ^cncnnCl^ quia ingenuorum libcri 

. fcnt. .^^r !?eiorDmtc er / Da$ oer 5Cnci&t # wcnn 
' fftn ^ adopcirct / oMr i^ti ftincn ^ti snttHNI ^fMf 

- i]^ ftCQ fei)n foUe , mctl ▼cdnntas domiiii ctncn 

EffeA ^bcn muife. (Sr fagct , er J)at)c bcn t^em Catone 

gelefcni adoptionem talem non fa^am etfe iine caufa» 

Dcr Adoptans muftc bo* tincn voiamatem gc^abt ^abcn/ 
Ergo foltc er menigfleng fito feon. SicfcS t(l aber ein f(l)(e0t 
Argument ; aSBa^ Dct; Cato gcfddct , fct) tK^mcgen 

el adiiibitWI} tK^4ll4fM4m»s ^mvm fi^l ampro* 
irct apud GsUreM tiA. JM^L* £19. vjii, ^bn. 
' CoNTTO, Prof. ju Orleans UUD Boutgcs , (t)crctnCorpi» 
Juris valdc accuratum edJrct/ UnD bcjfcn 0p9r4M.wx\A\M% 

l lufommcn Drucfen laffen/ fo abcr rar Sno) LeUion. Mjkrv. 

' i. I c 9» Da er faget : Jvstjnianus ()abc Dcn altcn JCiis ' 
Dlclcl angcDic&tet / Darati ftc ntem«l)U Q^oO^t , nnt> mKtxi 
Mmcgen m(t)t iu Mrftottctt gciDcfcik A»r. FA^m h fttrif^ 

, frud. PapffAm. i o. 1. 1^0. faifeniiicct (fClfer^ ' 

oi^ ji;sTiNiAtms. unbfaoet : SKan tnuffe 9I(t)t geben/ mal 

t)Cr dominus ^abc intcndirct> Qui mU adopcare , non \ 
vult libertatem dare > qui vulc libertatem dare , non 
' vult ad(^tare. ift nicftt genUfl/ "voluhy fed an jufte, 
' legitime voluit,^ an volle potuic? Contra jus vclle non 

{)dniit i JusTiNiANtri autcm pbtuit. ^craul ficbct mati> 
Mfl bicfc Mgidttio mt^ tmbi <8|tt tlug i|l. -^lbtf.lte 

€aii)eDCC mt$ man raifotlniren dc juftitia & injttiUlia v 

'^quitate & miquirate, prudentia & imprudencia , appli- 
. ^ cabllitatc & inapplicabilitate legum, ^m Judicio abCC 

fprict)t man nur nacf) Den ©efe^jen : An hic verus fit fen- 

' fus Legis & an hoc fadum congmat*^ 3Xan tlMtirtllldl 

^as^nfern tmmer Da j Studium novitatis oor % mic it>no- 

^vitcnobcr in jndicio vinB^i ) m fprcttKH ficnadkmi Ti^K 
garcs opinioncs s abCT l*it? raifonnircn auf Dcm €atl)eDeCv 

. uiel)r iibcr DicLeges, aW anDcrcr Orten i Dcnn man mill ^ 

auco prudeniiam legislatoriam bcfltJCn. Qu« An apud no« 
«doptionca fum in ufu i I^^y ^ DCO DoilMca |m& 

* * . ' 
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titulus Xll. 
OUIBUS MODIS lUS PA- 

:.T:TR|iE potestatis sol^ 

v»:r.,f . . VITUR. 

I . . . De.Morte Naturali. • ' • 

Vldeflthtis nnnc > quibus mocUs» qui aUeqo juri 
. fuiit fubjecti , eo jure liberentur. Et quiderh 

qi|€q^^jcl,Qfiod|in:vJ^ ^i^i apoceftace dommo* 

nini> (i) ex iis incelligea.*e pofiiunus , qus de (ervis 

* • • < 

manu-* 

■ ' ^ • • . -/.-^ ^ , _ • ' • , • 

INC Adoptiones jet)erie(t, mie no(t> £a«el-, (cltttt 

gcn)efen ; rtrMKii iteliteiel6it.tejcu8et./,uw n 
Addfm Datui und «kNm im|cgiti$m / fo tMr fte gan^ 
mWih^^a^iXii unDtDoUe toeirer nt(t)r < ^a6en , a\& ba| 

liccAcioptatusDem Adoptanti fucccdircn, unbbejfen ©cbtlb^ 
SEDnpen unb ^elm ful)rcn folte mit bemDlamen. ©enn bre 
tt-ansiatio patrix poteftatis fef)lre um beJmefleny metl btc 
S>eutf(ben niemabl^ bie !*Homif(be patriam poteftatem ge* 
ifib^i tsA^ ^aupt ^ Requifituin oud^ Qocb &tut lu £age 
ftiHit^ mnuilwt bann unb lyAtttt aum notbctncAdoptioti 
fiefi[b<l<ti fofte , tDctt WM lun f^d imtt9tionein ber 
'«f; iner i0B^ / bte Seutfcben ober mm nict)tl , ald bas 

SB50CI AiopM baben. Conf. Gundung Pande^, p. 86, 

87. ?)te Oeurfd)en [)arten beifcn au* nict^roonnorben ^ 
^,f nti Tacitus jam obfervavit, a6er t)ie Siomec marcn fteri- 
'V les 9 unb ^aben e«fS)0tibon ben popuiis Orientaiibus ae^ 

S lerner vh^. Stiernhoek Je jmt JfueonwH vehtfio, Ibxifft 

ti^QcOcr minicr eine Scrstcitbuno m Hbtfcben bcoi Jure Roma* 
itifio ft SQeMmmr unb jeiflet/ tMjl bic 2)eurf(^en , Jran^ 
^ cfen/ ©(bmeben tc fcine Adoptioncs babeu; menigjlenj 
'j"ni(br/n}iebie9l6mer. Marculfus i)at un«becflleid)enformu- 
- las getajfeni beccn ftct) bic Sconcf cn bcr Adopcioa b(» 
bicner l)aben. " ' " ' 

(l) Conf. noftra cxu.de Contuhemio /ervorum. "IbcA 

uktge i(t f^otticrfldrcfr unb ^v^^ttxA bcr tfaefi: Stamt 
Am^ iK icnc pami civitas» bactn bcT ifiatcr bot i^^t 
1(1. ^®ir5t .eci fojeftet j?(Obfc.eoi)np®attet Patria 
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nianumictenclis iuperius expofuimjus. Hi vero,<jui 
in poceftace parentis (unt, mortup eoifui juris fiunt. ^ 

. Sed iioc diftindUonem recipic. Nam mortuo patrc: 
ione omini modo filii». tili<a^ve fu^ jurifr iiunt> icd it^» 
ii poft wiortem avi m poteftatem patris fiii recafiiri' 
non funt. (a) Ita<4^e ii moriente jujo.ppter eoruw^ 
vivit» & in poteftate patris fui eft > tunc poft obituii||. 
aviin poccrtace patris fui fiunt. Si vero iis^quo tem^ 

' pore avus moritur, aut jam mortuus.eft> aut per e-* 
mwcipatiohem ^tdepoteftate pattt; tunciiiqui 
i^i poteftatem cjus cadere npn poliunt, fui juris ftuntt 

§. I. Cum aiuem is, qui ob aiiquod mnleficium 
in iniiilam ^ejportatur ( 5 } > dvitatem amittitii li^qBti- 



" tcftas tam arAa erat , uc filius oinnia acquirieret Patri, 
> cadcm facra , eandem dignitacera; eosdem lares haberet* 
]Sla4){)em mir flefc^etl /q^ioinodo quis in patriam pote* . 
fiatem veniat » fo {xtib ixmCl^ ik- Modi folvendi eaih • 

diem poteft^em nnjumercfen. Iltittr Diefen i(l Mocs Die 

• jeijle Modus, 'Mo/s abec Ifl natnraMs veJ civilis. 
5Bon bem Morte naturaH \\l tm BtDeiffcl^ mortuus ifli 
(in non - Eus » poft mortem celiat omne^ jas^ oumii 

obligatio. 

il) mirt>tCft:afiet : SBai rationc patriae poteftatis ^lt^s 

lens jiep ; oemt ivkt tncih Satet: ge(IocMi# tmuKaro^ 
s8afer a6er nod) aitrtebiti fet)? Refp. Si a^um (|&beo;|ii 
,»irD tacauf fl?fe!)cn^ ob ber Avos patrem metim iiiitfa 

••|totvftate ge!)at)t t)aSe , Oixr niil)t i itl baS crRcre, fo im ' 
td) als bci Nep^s noct) in ari poteftate ; f)at er abcr ittei^ 

lUn 5>aKr emancipicet , fo bin id) ab omni patria pott- 

fiate liberatus. 55ci) mi ijl ii \m anbccSi Denn mec tKi 
lieo^ai^, Dcr l^ar atteb feinc JetnMritt^fiimrecisali* 

(j) Mors civilis 6e!let)Ct in amiffione libeitatis & civitatis, 

m\<^x6 man capicis deminutionem ncunct > l)enn ein foU 
cbcr Dcrlicict fcin caput , feinc perfonam , feinen Statum. 

S5ieCapitis deminutib i(l maxima» media & xninima.' , 

S|( ^ Maxma 0e(^tt defm^k > r^^stfi^ » e^nUhm. 

* » 
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1^8 IKSTITUTIONUM JrSTINlANI LlB.I. TlT.XIL ' 

tur, ut, quiep modo ex numero civium Romaiio- 
rom coUiCQr, perindc quafi co mortuo delma^c Ji- 
beri in potcftate ejus elle. Pari ratione & fi is^ qui 
itt poteftatc parcntis lit> in inlulam deportatus fueric,. 
dclinit feflc in poteftate parcnti& Scd li cx indulgcri* 
tia Principis reftituti fueriat , per omnia priftiiium 
Hatum recipiuni^ 

Dt 

& i^ni interdtBfO^ (ofccr llian faqct aqua & i^nc 
intcrdiAio. Amdr. Qak. Ducker de veu:rum jCtorum La* 

W m<mt t>ie diemec mciiltnj ^ m tit Dcit 

AUadvum gefe^ct , auct) bafUC DCtt Dativom 0CteaU(t)CU 

fervUus pamay Dicfcl 0nt) Cllcg modi» quibasMvitur pa- 
tria potettas. ©ic :1\i)mcr ftabCll pcr legcm Valeriam grop 

fc SwN«« fto ibrc Siirgcr crl)alten , ita ut civi^ Roma- 

nus libera Republica vitam non amitttTct. ffr niO(l)tC fa|l . 
tCtbOn ^adcn/ ma< Cr SCODUi raro morte puniebatur, 
faro tcfcum civis puUabaOir- Sed & iffu intenii* 
cdmih i- t. ncmo in toto tirbc itomaup jpotcrat huic 
homtui aquam vd ignem % feu vicae aeceflaria adnS^ 

nicuia pratbere. Sr fontc nid)! itti 3i6mifct)cn ^icict) blei^ 

6en/^ed fecedere debebat ad alias gentes barbaras. QFjtt 

folcfccr wiirOc al5 cin S«mt)cr , alg cin iSnccbt traairct, cr 
' ^ti^c^J^^ c^^sAR mcome, ba§ t):cfc£frtei(t>tDcrc(?c 

l^^li^ Cpnf. QssKVii^ QratfO ap. Sallvstium 

fifptiMft^ fymSf IKU mn H^mm scbtau^K^ 
obi ipri cxibanc, %iebant 3 tktf)cr ncnucn c< Dic ^rtCs 

j|J)en «^fy*?^ , fiigam. Exul ipfe eligebat , quo fccedere 
^^«liet. Exilium ergo in locum interdidionis aquac & 
{J^ignis fuccelEt. Quia vero fjepius redibant exule*, poe- 
^^iaiaB^icerhiores excogit^baumr ab Imperatoribus. ;^a fam 
- 'Mt Defirtatto auf f ubi quis fuftibus ca^debatur » niau 

.*iio<6c iMi 0c6unbcn «if cin 6(t)iff / isn» W^^Stit ibn oii^ 
..linc cncicgcnc 3nfu( / obcr nci(t)ctncmanDcmOtt/ too Mc 
Superiorcs t)abcn moUcn, bdg cr fcDn foltc / ad Caucarom. 

ad Ponti accolas > baocnn cin*foict)cr fcinc^otfmntq l)a(rc^ 

tDicbCr JUrUCf JUfommcn. Si quis beftiis objiciebatur» 
iit cum illis pugnaret >'aut fi in gypfum , in mc-^ 
tallum condemnabatur > talis homo /ervm fotna Hi^ 
ccbatur» Vid. Jvst. Livsvai d$ At^bitheatro. Sic con-^^ 

cidcbat pairia potdias. &n mim m% i wm wm 
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QyiBus Moms Jus Patrm potest. solvitur. i tS 

-p- r — —4 

z. Relcgati aiitem patres in inruiam in potcfta^. 
te liberoi» r^tiaenc \ Ec ex contrario libcri rclegati in 
poteftate parcntum remamnc. ^ 

' De /ervituU patna, 

§. j. Pcenas fcrvus dfe(aus filios in poteftate ht- 
b«re dcfinir. Servi «utem poens efficiuntur, quj jn 
a-ietaiium damnimwr, & qui.beftiis liibiickjiiol: 

digmtatt* 

• $. 4. Filiiisfamilias fi-militaverit , vel fi Senatbr 
vd Conlul fa<aus fuwit, reinanct in poteftate natris' 
Afaliaa cnim vcl confularis dicrniEas de patris poicili- 
te lilium non Uberat. Sed ex Conftituuone noftrti 
^ iuinmaPatndatus dignitasimco, imperialibus cocii- 
. ' " cillis 

IIUI- ad f erwm tempiu root)in relegir« mtU, IBi( Ovi. ■ 

■ ^2.'?^' "'.'^^*'^ i?""^ f^^^ Womwen / mxi ec 
m^/ m (om nm «n<t»((f{f. gin foutjcr t)(r{oI)r niit 

- patriampoteaatem, quia redire poterat. Romani civ« ' 
fuos non muldabant vita. Sallvstjo de BeU» 

9///»«. Ift «iii curieufcr Difcurs , b«n C^jaj, Cato^ 
r ^Hfubrct. y»d, GuKDtm rr<,5. *^ i^. W^^*. 

CiisAR^buift f„r j(6n»er«r, ttcnnmonfltciviiiter ftrflff* 

^S^i^^'^^ ^ '^T ' "^" Philofophi difputic* 

SAR roOC auceps aura: popularts , unD Wollt fi* titm 
^Oli tm-a> Umt Philofophemata ZSml ^SSZ 

irunKc Dcm Pnwm , bcrflWftw •iMr«*^iii3e 

s;a«Krnt>K-®(niftn aggravirtf. vid. Faber « j^f»,w;r. b<i 
C^JL '? g.vpfum ccrbamnKi. vid. 
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cilUs prjeftitis , fiUiuii a pacria j^oceftate liberac* (4) 
Quis enim paciacur, * pacrem quidcm poile per eman<« 
cipacion^ modum poteitacis fuse nexibus fiUum libe< 



(4) fyiit toitb StfCOgCl : An filiusfamilias dignitatc arcv!- 
pta a patria poteftn» lib0retiic ? Kerp«ReguIariterti|(()(« 
Pater ex lege Romuli iSsveram patrJatn ^eftaten^ ha« 

. iMbat ; Stimt tinb Stntibtt mm fbft cmef / mt n>ar* 

l)er ^aupt llntCl'fc!)eiD/ quod filius poft mortcm patns in 
cjuilocum fuccederct. 35aj ^icfCrtl alfCiI Jure |)iif{(fn bit 

9i6mcr fcft ; bal^t i)icUcn fic fcinc aignitarein (ur fo (]roJ^ 

quas poifct cum liberare a patria [loreitate. fSott ia 

fanulia patris mt / Ocn fonte tii(^(^ , aH baS fa<^uni 

patris, bwott liberiitn- .S^clmegen t^abm bit i6mt m» 
' »etten @&l)«e ; memi (te fc(>on Coufuics obtr Tri- 

buni Plcbis tDatCn , llUt) alfo facrotandum caput t^aum, 

Don ftec fciia Curuii l)ivmnit gfjOijcn. Conf. DioNYitus 

Halicarnass. LiL 1. ^ntrquU, CAp. ly, \id. Cicekq de 

Oratore, Dcf Darukr raifonnircf/ Da t'er ?8aicr ftincn ®oI)n# 

bcr f(t)OnTribunusPIebis tDar^ tn fctnctl domcAicum car« 

ecrem.jie(ic(fct, m\> bafoi: ^iu ti i^miMt l)art> 
leiii tnAn m6(ie atife()eti/ 900 animb ci: ei set^on ()a5e # 

noh Maglfiratam violandi & leges contemnend! > fed 

•paTiam porcftatism excrcendi caufa. Imo Dux , Prap- 
tbri Confui non Jiberabatur a parria poreftate. Unfcr 

•jusTiNiAN-us fagct l)ier / ba^ n)CDcr Confuiaris nod) HiiH- 

taris dignitas a patria poieftate 6cfl"Cl)Cn foUc 5 bcrnO^) 

ttber Dcror&ticte er i^&veu. 81. & c Cmfui. ca^ brc di- 
^itas Patriciam^' bcn eo()n Don bcr 3)autti4)eti QktDoU 

. OCfret)e. PMncU erant Condliarii CoNsf ANtmi M. UHD 

tttoljun ctma fo oicl , alJ ic^o cin rDmcfljcfter 3Cai)ferlict)o: 

♦fiet)eimcr ® taat«'5)tatV DOrilclltl. Imperator eos ex qua- 
dam modeftia ita appellabat. SJf^CtnCt aUCt) , al^ Iterttt 
Jtie dignitas Patriciatus f(J)on JU DCU pCiUn Constantini 

M. al^ be^ Urt)f6er5 berfcl6en / Don licr patri^ poteftatc 

Bcfre$)et l)abc. ^ S tfl par fetnc confequentia fcrta , ^n^ 

NmiitK Conjcftur» inDeffen . oiffen 9ir cic Cassiqi. 

WKL lihis ifitH9tumf bdp et: fagct ^ Pairicius feQ nol^ 
labjcAus , ali foli Cae&i. C As^ioDokvs (cbtc fufo MoMYtr 

to AuGusTxao , unD bicnlC DCin Odoacer uriD TheodO- 

itico , Dcr DR'®0i})cn onig. ^r mx f? ibfl c in Patricim. 

lUwoiiD IMfru Vdmr. LeStm t)fV (((1 |tt PHi^t^nrgf 



QUIBUS MODIS JusPaTIU^ fOTMSrT. SOX.VITUR. t6l ^ 

rare i Imperacoriam aucem celiicudinem non valere 
eum> quem iibi pacrem elegi^^ ab aiiena eximere 
poteftacje. (j) / . 

De captivitate pojltimimo. * 

$• 5. Si ^b^hoftibus capcus fueric pai^ens» quamvis 
fcrvus hoftium fiat^ camen pendec jus liherorum pro- 
pter )us poftliminii : quia hi^» qui ab boftibus capti 
{xxwiy fi reverli fiierinc,oninia priftina jura recipiunt: 
idcirco reverlus eciamliberos |iabeI:^cinpoceftace($}i 

quia 

, tKrna^) iu ^imSSixi an tcr.OJ)!cr ^xtmf dcftndirte, 

JusTiKiANUM efle aucorem hu)as dignitam. 3^ ^^^^ Cf 
BfllKr tn mdn<n pigejHs yubitanter gefefSef. JusriNiANut 
^ ' alias etiam dignitares llattuc , qu2 liberarent a patria 

* poteftate, PrscfeAus Praetorio , Der oberjle 95el)iente am 

ta9ferli(t)en^ofe, 1t\x^t&, O6ec4HNfme((ter/Ober#^0ffi9 
RaqiOol/ km EpifcofM liberancur. Virgines Ve^alcs 
Uberae cranc a patrta potcftace. Vid« SpANiiBMma 4h 
. yefia^ n)eU|)fr TraAat i part- jn (abcnV IQtD Wtl^ in 
GK£vn ihefauro Antiqu. Roman. ftcbet. Luxa ingruen* 
' te retus difciplina non poierat conliftere. 

(f) 2)a< Raifonncment ^e^ Justiniani hxwM nxijt > mart 

^(te ia libera Republica <^e Confulibus e5en fo raifon* 

niren fimnen. €r t)dttc f^Ocn fimpiiciter fogcn 9 cl t)at)e 

* fijt^ Dcc ^ujlonb oedtdNrit/ cr n)oae non (Hift^/ 4»«!^^ 

'^bct etiam' dtgnitas liberet a patria poteftate.' UnfKf 
•Doftorh difpotiren in bcr Applicatione ad forum no« 
Arum : Ob Confularis «lignitas beij Unf liberire? An a** 

iiae dignitates , v.g. ^m\m^f)m/ Canbfc^)aupfmantt # 
ttie neulict) Der Cafus in ber Facuitdt mar / ba einer einert 
9Bc0feb99riefau$9eO(Uett)a(tc , Dcrifi ^S^en eammec^ 
i!>crr unD ^anDi^^uptmann/ dftcr iRncrDmiacf^ct tmt 

« imD fcinai Sotcr nocO Daltt. UiigdMr aeditor , cum « 
paoria poteftatc liberacum efle» nec imtnlnrtio» 

(ji) Scrvitus erat juris Gentium j mer gefnngen morD ^ amir- 
- tebat caput , unD meil Die SRomcr Die Captivos alS StnecD* 
Utradirten/ fo me^men (le , rodreesbeDDcngeinDcnancD- 

Sin 5{:nc4)t ODcr fOntC fcine patriam poceaatcm exerciren» 
Scd qttid n reverfqs ffacrjt? Reip.Secuiidum jm (Iri^u^. 
forcfft amaft Kbcitifefli ft pofcAatcm patriam 1 if^l^Ct^ 
, \ L • • . DlC 
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cjiiia poftliminiun:^ fingit^cum , qiii captiis eft, in ci-' 
vicace iemper fuiile. (7) Si veio ibi deceiieric , cX'« 

Inde 

tie Jtinbcr fic()untcrbci[en cflcg acquirirten, qu ac* 

qairebant j ncc pater, qui capiivus fuerat, aliquid reci- 

. piebat. 3lber , foaten bie JRomcr / eS i|l toit) unbiOig , 
ta^ matt wtt eitiem Captivo fo t)an derfobren fofl / er t)at 
1)00 fto patria i|efo(t)ten / unb ti ifl ein maiheur , bat cc 
gefangcn tDorbm» ®ic na^cn hmuO) cinc FiAionem )ii 
^ulfTC/ unb faoten: eifoQ v n)enn ein @efangener nDtc^ 
• fccr jurucf tommt/ angefc()en nwben, alS mm er nie ae* 
fancien geroefen tudre # unb aW ob cr bie patriam potcfta- 
\ * tcm nie Dcrio^ren t)dtte. SEBaS alfo feine Sliriber binncn bcc 
/ 3eit# ba er gefangen getiKfenj ac<|uiriret t)at)en/ foa it)^ 
t^rcn/ tt)cldi)il fiAio poftiiminii qcnenuet tt>urbe / 'quia 

quafi poft limeo remfus fic. ^S>((fC Fi^n.nMtK au* 
/ tofltate publica > lioni publici mtl) afqttitads gratia ein« 

^8eful)rci, bamit ein foictjej Maihcur Dem captiVo pacri 

tlict)l fct)abcn folU» Fingebatur , patrfem nunqMam fuilfe 
in fcrvicute , tempus rctrotrahitur i fein jus fdnaet tDie* 

. Dcc ooa begt Moment an , ba cc .sefonseit mtDm, omnia 

recupcrat» quae babuk ante .cq^tivitacem. Qu, S£»aCtnil 

l^afHtn ftc Fiaiotics 0m(bt ^ n(;b nic|)t.t»c(me$r gleicb ge^ 

faget: Juspacriae potdteis^ptivitate psttris tioofoltiti^ 

. . Refp. babctt bie Piactorts biefe Fiaiones elngcfii^ret/ 
fie t»aren feine Legisiatorcs , tcolten aiid) ni(t)t fo l^eiffcn ^ 

fonbern Miniflii legum , qui tempcrarent jus duruiru 
[ £rg0 iingamus , per fidioncm Praetoriam fufpendi pa« 

ttiam poteftatem* iinfet;c gucfUn (raucben tone Fidioo, 

licee Ux non adeo fic raciooalis. ^\id.Tmys^d^,f^i^ 

Muf. e^maccinc CoBtroyers nmcc Oc» Stortflicri ; 05 

Pcfiltnunlnm\o Dielfeo,al^ poft limen? ' Sulpicius mi\)n^ 

, t% , man fage finitimus , unb fdme bocf) bcr t>on finis, fo 

. fdme aud) poftiiminium 5lOp t)On limcn f)it. Vid. Mena- 
6IUS m jlmcen. Juu Crv. item Gkotws de Jure Bfll$ & 

^ V 3^ ^ c< mtt bem Impef^ftore , nnb §i4nl»C , t$ 

l^nutic t)er t^ajt^ijf nnb ^mm. / ^ 

^7) €1 fati ft(() fcrncr cretgnen , baf ctiMf in »%^nber @^ . 

^f«ngenfcf)afft fiirbt/ linb er l)at i/ a/ ^/ober mebr^tnberr 

^ Qu. Cui bona intcrim acquilita fint? Refp. i^ier IDirb • 

iDieDer fing irct / al^ menn ber Captivui fllcic^ bamaH^, a(4 

cc iiifaittm «91;^/ sMm U fi<aionem 

' ; ' ^ - . • f . . '\ "^-icsw 
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. 2nde,exquo captus cft pater* ^ filiusTui ;uris faillk vi- 
decur. ' Ipf^ quoque talius iKpoiive ii ab hoJftibus ca*^ 
^u^ fuerit, ^iliteir ilicuniis, p^epterjus portlimi^ 
nii, jiis quoque potcftacis parencis in iuipcnib elle. 
Dictum eA autem poftliminium a limini & mit 
tJnctecum, qui ab hoftibus captus eft, & in fine^ 
noftros poftea pei-vcnic , porcliininio jevcrliuu re^e 
diciaius. Nai^ limina licut in domo ^inem qucndam 

impcrii finem eile linien, vctcres vo- 

^iuerunt» , Hiiic liincn didum eft, quaii finis qiii- 
ilmh & t^rmintas.^ Ab eo poftliminium dl Aum eft , 
quia ad idcni linien rcvertebauir , quod amiierat! 
Sed & qui captus vii^is hi)ltibiw rcirupcmur, poftl^ 
liiinio rediifle cxiftimatun ' ^ 

r r\ . €^ epciiiHis ewmcipaiiMis. 

' $. 6i Pri^terca emaucipatione-quoqoe deiittiint li* - 
fecriin^teftateparetttum^^ Scd emancipa- 
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Legis Comdiae mmti 5 uttt miM mm MMlt 
laiivm , tt M acquirim , mt^mdfy benn «10« 

EwrioriJ>us inventasLege puUica'iiktCitIcmr6ih6rmabant. 

. ftc W flcfunbtn Scrnunfft qmvmitt bimn ^ 
fo ^aacn.jic-rcine fiaiones 0mi*r ? mm uc raifonmci 

. tCn nOrt) bcn propriis principiis, WtH flt mCDntCn, fcrvi. 

, tutem cffe juris Gemium, fitunijfcfcpn, »ckf)c« cin ®(^nu 

.ftCC mat. Pater cft in captivitate, te^mdjcn WMmibti 
tt mlmt aatjmi Obtt t)icfc< l»«f)(/. fafpeii^qntur jiuii. 

^ IB«> beti fbmtiat 'atoicairte, <l afitr mtt mU i OmnH 

capuvas fuit fclrvtis; Sdrvus tifiUbm habct caput , nuU 
Jum jus > non eft civis RomaQus. Etgo npn habcr pa« 
' triam potcftatem. ' ' ' . , 

(i) S)itt micb ton ftcr Capitis demjnutldnc miftima, l 
, DOtt DCt emancipa^one , all Ctnfm niodo fblvcndi patriasgl 

. imteftatem 0tt)ant)e(t. H tfi abec Dir Emahbipaiid nkdtf 

* ,00^1/ 0(1 Ainiffio «X patria pO(dtit0| ^aii^mtttici- 
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lio ancca quidcm vel per antiquam legis ob{ervatio- 
nwi procedebat, qax ^er iniaginarias venditione&^ 
intercedentes inanuauiluNries celebratbr > v^i ei iin* 

periali 

^patio involvit mancipationcm > dimitto aliqiiem c mana^ 
/, e potefUte mea patria. !£)ic ^niandpatio t|i jNt9a;kQ/ 
WaAid) LegkifM , A^aflajums & Ji^MMMes^ mibas» fi 
, DoAonbus habcodfi od^ « mm .Gernkmkd uve 
addi poteft. t) liggkms (Kif{Ct/ qu« ad UL XII. Tabo. 
Immi adomata eA . & ab arbitrio Prudentum depender. 
Vetufla patria potcf^as erat dura obligatio filii , feu fer* 

vitus > bat)cr ttlaubttn jtc autO Dcm ^m, t>a$ tt Dtn ^oDn 

lontt mittere de nuuuu 2)icfcf qef4)aDCper ^ ((Utfanai 
gravesr dbind^ %Mtumt vid. PMaszonm de angr^vi) 

alieoanonet olim fiebant. 

^ic oXm W>mtt ^jam nocb DicU Ceieihottiai> Dcnn 

nXI^Cn iimplices, olus & cepam olences. j S. £vk&- 

MONT Dic alun cinfdliiflcn aibmcr moWcharaaerifirct, uiib 

jCroiefcn / Daf man jtC male ilbcc^aupt pro cordatilRmis 
onmtiim monalium ^lcUc) UlKrall n)atcn vendkiooes» 
^lMlin iie aucf) glcitt) imaginari« toatcnf UnD per unum 
suunmum gcMHlilim- S>Cr £mancipaodns imirOe alfo 

mandpircti i.e* sioagiiiarietKrfdufjlir/iinbiiMr ntct»auf 
ctnmat)(# unoaAu» fonDcm ter.nact) unD na(() jnun^ 
t(rf4)icDcacnBcitcn/ fo abcr ftctv ctncc fiiia unD Dcn Nepo- 
tibus nut cinmaDl (;cf(t)a[)c, m\{ mt obncDcmper nupuas 
^«^^ iiuniiia unD in cinc anDcrc {am , Dicfc ni(t)t in tam araa 

^j^eftatcpatria, aU DCr filius, IMtfCn/ DaDCT DlCfcr rcvo*' 
^ ' jra cin AtC(()t mucDt. Vid. Ajk>AND« sd e^mt$ . C 6^ 

V ^[ydittmmf»Fra£mef$l^/^ Tfmu kjt. 

con£ ScHULTiNa lurkfrml, Am^^^hfiimmt* £)aiutn 
^IC man # Dcr @0^n n>arc per emancipationcm fcrvus • 
C5 n)ar Cinc capitis deminutio , vendebatur cnim lui^ue 
ftatum feryilem redigebatur. gt «ar avA Dcr S(tntili( 

bcroiui/cr fuccedirtc niiDc ab iptcHatoi a(fo vMtwiSiiHt 
SBaicrni(M»aiil)r/ jficvaren mmivc DcpDcextranei» ai^ 
lctn Dcr Sottr iiNir i^rardErct/ imD Dingtc fuD Dc9 Deui 

ttittcn «Au imaginanaeveoditioiiii cjnc rmancipationem 

w(iD rcvcnditionem a\xi , DaDuriD murDc Dcr @oon crillK^r * 

fervus unD t)crna(|) libertus patris , unD p^eer filii patro« 
nus» hoc effedu, ut nunc fuccederc pofTct patcr filio^ 
ez ;ure libenoruoi patronatuu Juoe paier kgU 
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pcviali rclcripto. Noftra autcm providcntia ctiain 
lioc iii hicUus per conditutionem rcformavic> ut,ii« 
Aionc 'priftiila expioia rcAa, via <ul competenccs judi- 

ccs, 

• »^ 



nmam 6lti emat^patt vtutelam naneifeekatur» fi fcil. 
eflct jmptilMS emaocifMitiu. Breviter Filius a pacre - 
ter yefiadjitur t in^ certia ▼cnditione appofita erat lef • 
Ut emtor fifium' aemaociparet feu revenderet > Si filiut 
ab altcro patre fiduciario tanquam fervus patri reman* 
cipatus & revcnditus luerat, fervus ejus ficbat, & tunc 
demum pater eum ultimo manumittebat. ^jc Sct^tttO^ • 

nkn t>0bi9 nniccn folgcnbc : & mtiflcn r ?tomifcOc 9iic^ 

niralis , Dct emtor» nnb cimr/ tM UMpendensy (|fnct|# 

« nci tourbc £)icfcr Libripendens ()ic(t ctnc 3Bagc , nm 
bamit tiad) bcn altcn ^iiim i ba man noct) fctn gcprdatcf • i 
<SclD gcDabt / ba< Pretium juiut))ic8cn , tpckbcs beo aQcn 

imaginariis venditionibus flC^cbcn muflC Vid. j^^linius 

.XiA. C4/. |. aeoim nuttDtcfc l)crfoncn alfo bcQi(un« 
mcn mar«t| fo mancipictc unD u^crgoD tNc 9Batcr fcmcii 

filiiim maaunutteodum miC Mcfcn Sllfllcn : Msncup» 
'] tM^wuwc filhm% qu$ meus efiy tn OcS emtorls unb patrta 

• fiduciarii fcinc (SciDalt. SSJerauf bicfcr fagtc : Hunc 

, . ' honunem ex jnre ^hnntmm mcum ejfe ajo , it<^e mthi 
, emius tft hoc areme^que Idra^ glcicOait OiCilBajC f(t>lUg/ 

ttQl) bcm SBatcr # aUOcm £Bcr{4u^cr/ nur jum «Scditn cm 

nOI Seftertium (fib. ^cfi imagioaria venditio mUTM 

fercbmaf^l iwcbcr^Ut/ wib-tcr iKincn Mandparion bce 
imfra^toa Uucix mtt anqe^nqct, mcnn bcr ^atcr juut 

emtore fo^tC : B40 ver$ hunc JHium meum ttbs mancufo r- 
ea conJtMne > ut m$hi remancufes^i ut inter honos henc 
agier cportet , ne fnpief' te tuamque fidem fraudet j Wta 

duf bcr Emtor fccn Seiie^ium xDii^t naftm / unb i)cn 
eobn fctncm SBaicr remancipirtc , mWi Dcimcgcn gc» . 
^ f(t)a6c i bamii na|)(, mcnn 1« Eintmr tcn ®oDn manur 

' ' tnittircn mnrbC/ bcr pater>iuitoni1ia bol jus patronatos 

• Dcrlicrc fficnn nun bicfW aflcJ ricbiig mar, fo manumit- 

tirtC bcr ^atcr bcn fiUum (Ibi remaneipatum ordinario 
ritu vindid«, n)tC Ctncn anbcm fervum. Vid, Caji /». ^ 
L !• 7.6« 3* ibifue AioAi^pR. Oiselius , Sam,^ \ 
TiNo , & inpmi& Hsnttccius m Ami^. /ur. Jtmkm* 
' jDicfcr Mbdm c nw a r i pm Ji^Mncrtt wqac ad AnAsTAkiM 
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vel filias , vcl nepotes , vel neptes , ac deinceps , ^ 
fua manu diiiuctaiU. £t cuuc cx ecU(^Q Pr^toris in 



ImpcrMrem ^u^^tfi , fcicfcm famcn ftfton We cetetw^i^ 

vtercs aU inept<€ & ridiculx- poiV UnD DCWDnctC alf(> 
z) Emancipationetn aliam, cjuam Anartafianum dicuntt 
lu liberi emancipentur fine illis folennitatibus coram , 
I rincipc, feu pcr R«(criptum 'Prin6pi« , ioDcm Dicfc ia ' 
^ ViclmcOC/ ali T. tefles , populum repraefentirc. SDiCfcS 
Rcfcriptum fohl fo pirf»IIKffl!/ «tt » & lihrii , /. 

Od. de fm^c^. libcr. justiKiANvs abct bl(cb babco ni^tt^ 
foiiDcni fagtc, t6 nbi'm KU/ Dap aiicuiat)l Dcc Prin-. 
ceps Dicfern^cgcn cin Rcfcriptum au^gcjjcn laffcn fottCy unb 

ftatuirtc^ ut coram quocun^uc Magiftratu emancipalio ^ 
ficri pofFet ftne Rcfcripto Imperiali , hinc 4) jufttma^ 
pesotiginda^ tra^cit eoumct^atio/ s), Addutic Dodores 
mftri Germ4nu4m emaii^ipailo^em > fcu inciM»* S)jt^ 

S)ciUf(!)cri ijabtn , tpic aOc 3}blcf er / cinc patriam pioteRa«. 

tcm flvt)abf, abCC ni(()t Romanam, neque, cumJusRo- ' 
fnanum irrumperet , duriiicm inam pacriae pQteftatis ad"- 
^nifcre. Ergo ned cmaucipacio,iocum habec. SCa^ ntdtt 
alfp WMt IKC cniantipauone tacit^ fagct / \\\ in ain^^unq 
iKt ibtXitStim maxime ii^proprium. ^ic^Bcrnnftift m^ ' 

. x%i unl/ unD man \\nM bicfcs apiidGcrmatias; ®b ftrns^ 
gc bcr ©obn in DcJ ^BatcrS -Siobt ifl / Dcr 6o()ii 
tia(t) 6cm ?Batcr ricttcn. 3lbcr iDcnn bic ^o^ncciiK ciflcnc • 
^pflJiiffeatauiQ ttniieiiflcn / faocn bic luiciilca / fo finD \it 

\ tacite cmahcipirc(. Qm. 5lan tuan fo ||i:(lt^.^ jKefp.DiC 
>9m^ 6i*Cll j« W» &Cf expire^ra cmaw^adon^ nic (!• 
gcmufl, ncque^e amii^a* A i\pvip«,ferei: 

Anaftafiana, fivc Juttinianca. iDaS [)at HffUJwacvs ^ 

EvBKN, Prof. ju ^clmddbt unb t)ccna(beammcr^Affcflor.' . 

1» Cmmentat. ad Inftik^ (|Cfct|Cn / UnD flCmcpua / C5 fci) Id^ 
d>crlict)/ dici tacitam cmancipacionem Germanorum,Die 

l)0|^ nic(Rai){| cinc £tu^ucip«i^^^^^ c& fco mntmt - 
/>N0 tKtt9ttmfl!n/l)»lbreiitoto». Di<feijjf;4^^ 

fr^nos ^ quaii kjus Uhcrtof . qui efjt m c^ #'ftaiennel 

' ftalcu 2Bic i£)eutPJ)cn l)abcn ciuc patrtafc p6icfta«crtN 
Die ni*( Idnflcr Daurci/ all fo langc ciu SCitiD )lc() ju 
jcrfDrgcn unDcrmogcuD i(l 3 bcr SBaicr Oalf Dcn eo))n ob^i 

* 
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bonxs ejusinodi iiiii^ rvel tili;£, >yel liepocis, vcl ncptis> 
qui, quxve a parente .mammiiirus^ vel inaiiumiila 
fiierit, eadeni jiira pr<^ftantur parenci,qu2C tribuun- 
tur pacrono in bonis iibcrti, Et praetereali iinpubcs 
iit iiiius , vcl iiliaV vel cxteri > ' ipie parens ex manU-* 
millione tuceiam ejus mancilcitur. ' ^ . ' - 

iSiflttii tmmctpentiif ^ alii rethgemtur i» frteftstte. 

|. 7. Aciinonendi autem iuihus» libenlm arbitrium 
cfleci> cjuifilium, cx co nepotem vcl ncptemiii 
^ ' potc- 

ci{MitionOfl)ig|iumccifa&te&ie ceifae jot. JDte XtijlUlt 

" itoarbiiito bcn ©eutfct)m frdp^ iwnn Ji< ficDeii. Hsbtw« 
tiKQnet , baf SBori freyen bc9 bcn Z(>iiUtn (omme ^ 
fton J)€m 2Sort frey / ©eil \\t DaDucc!) ex patria poicftatc 
lommc > aaein ic() Oaltc cJ ni(l)t Dafuc Siffo mup mxt, 

bcr de emancipatione Germanorunfi f(()rcibcn n>iB / DiC 

©a(t)e goiili dnoerl anflreittcn , a(i cfi c>. Gottfr. bARTH 
}u l^cipjig in etner Difputatioa non bt^ ^SSatcric acma(t)a 
|)at. St^oeHcn qef(^:(()t ti, Da^ Dcr aBmtt deciai^irettfn». 
Iul(}|Tct, DaJ bcr ©oDn Danocln , frcp fur ft(f) difponifceil - 
f bnnc / mic cr mWt , Darau^ mn^ man abcr lcinc eman. 
cipationem m^t\\. T)icf(4 9cfct)ict)ct eitter^t ()al6cc# 

UnD Damit niemanD ob exceptionem SCf Macedoniani 

sefa()rct mcrDcn m(>ac. ®9 gcitlwftt efi in ^anDeif&a^ 

len f i)mbUW i!ulc<£ tC. coram ma^ftrata» Bekoir m 
Oecmmm ]mi$ }amit\ Dicfitf fl^ 111 >er Quaeftian: Am 
fai^ cmn fth emrsiere' jttre Germamco fcjfi^ ? S>Cnil 
er fagCt gar rcCDt : Dum fater cum arto comrahU^ eo ipfo . 

i|I Har/ Da^ cr il)n fur fiti) l)altc. Sfi mar l)icc fcinc du- 

Aio ad magiftratum nOt^ig / fcinC emancipatio Juftinia-. 
nea , Dcfimcgcn lan man bic Concradus patria cum filio 

' tittt)ium(ipffeit. i>ie OeutfAen (^ilm iKe Priiicipia Ro- 

V maiia dc patria poteftaie ni(t)t ansCQOmtmU yt «fi «l^ 
1li(t)l DiC perfetue onitarem. 9(ul C&en Di^fen t^riadpiia 
*<tffCt l!(t) DiC Stagc Cntf(t)eiDen : An dlgnitas liberet iipui 
Germanos a patria poteftate ? Refp. 3J?an muf diftiivv 

guircti/ 06 cr au(^ «a Od SBaicnl m iebe# 
T *4 . («jB«l 
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poceftate l^abet». iilium qiu4em de poceftace dimicte- 
rc , nepocetn Vero vel nepcem redbere j & e conver- 

fo hliuni cjuidem iii poceftacc rctinere, nepoccni vcro 
vel nepcem manumiccere c vel oiimes iiu juris cflice- 
re. (9) Eadeixi & de prpnepoce & pronepce di*^ 
iutciligaiicur. , . , . , • 

' Dt ad$pt$one. ^ 

^ $. g. Sed & pater filimn, quem in pateftace ha- 

bec j avo vcl proavo naciirali, fecundum noftras con- 
iUcuciones iuper his habitas, in adoptionem (la) de- 
Jeric, ideft, hoc ipfum aftis intervenientibus 
/flpud competentem iudiccm manifeftaverit , prac- 
iehte^eo» qut adoptatur, & non contradicence nec 
non eo pra?fente , qui adoptat : (blYittir quidem jus 
potelUtis pacris nacuralis: traniic autem in i>ujusmo- 
di parentem adoptivum» in cujus perfima & adopcio- 
, nein elle pleiiilliinam aiicea dixinius. . . " 

D,€ mpm M^o fofi filium emancipatum y ycl in 

: sr. lilttd autcm^fcire oportet, quod fi nurus wa 
cx filio tuo conceperita Si faUum poftca emancipave^ 



(j) WtH bU Emancipatio flanft fpeclaliffima nHlC / fO iff 
Irtt g ri lflC» Att ncpos, fi filius cmancipatus, fimulquo* 
que emaacipitus fit l & vicc vcrfa lcKOt# Utlb Wac nc^ 
gando itt MMim I^btCttmc vcro Romani emanci* 
pare nepotcm tcs Sfium rctincic iii pacm potefiaici 
patcr enim in fua potcrtatc 7« gcrcbat 

(10) Adoptio gcfttHlOt fOttjl per nudam commutationem 
patrix potcAatis i aui Cinem fiiio Caji mmH fiiias Ti- 

tjt. siifo mulk ibn ja Cajus Mti fmt potcftatc lofi^ 

lajfen/ m patris fiduciarii potcftatem pervemict 
Adopiio mt imna^ modus acquircndi &lillcaApa» 

triam potfeftatem , fed pro diverfo refpeAu. JRac{)^rO 
ift tnc adoptio plena nUC Cin modus toUcndi patriam 

poicftatcm WoriXOi liCKO IMI llCltttt Lct^HuJvauiuNu 

, Nam 
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ri$, (i I j vel iii adppddhem ded^ris pra^gnaiite miru 
tua; Qihilomintts quod ex ea nalcitur/in poteftatc 
tm nafcitur. , .Quod fi poft emancijpatioaiem vel ad* 
0{)donftm conc^ttis fiicrit , pacris iiii cmandpad , vel- 
•vi aJljpdyi poteftad fubji^itur. ^ , 

Uirum farentes ccjgantur liierds de (ua f$tc(iaU 

Jimktere / * 

$. lo. Et quiclem ncque naturales libcri , neque 
adoptivi uib penemodo pol&nt cogere parentes> de 
poteftatefuaeos dimittere. (ia) . 

TITU- 

^ ( . 

Nam in mimu patria potcftas naturalia patris Aon fpl« 

vebatuff - ^ ^ ^ ^ 

(il) SlOcmquidjuris, WCItltil(lllAtWMrl^WMlS)lt(tt 

cinaDcipirc / iMffint c(cn i(i)]mttqts ifl, tfl MXinh 

tn m^niC @en>a(f/ Oitt in patris namralis poteftate? 
Kefp. Manet in potcftatc avi, quamvis pater cmanci- 
patus fiz. JusTiNiANus ^\ti)ti \i\tt duf Datl tempus con« 
ceptionis. Atqm partus c(k concepciaa in jufliverfiate, 
in civiute avi.. Ergo avus nepotijm 5n poidlace fua 

habebit. !Dctm cr «icii^ noif nUbt §Mm i fo 1D cr 

tW* Moitiii nmAcro iKuiiimmi^ tltttr ivirt) atlflcfciKn / 

d6 cr fitmi gcbobtcn fc9. 

©cc 58atcc fonic 6ei) bcn 3i6mecn tridt)! gcjn)un0cn wcr^. 
t)cn ^ fcincn ©ol)n iu emancipinn > Dcnn cc wrloftc txmil 
ic daft cttDai rfc fuo meg ^ njocju man nicmanb wiebcc fcu 
ncn aStOen jmingen (an. eieict^ec geOalt romcn an0 Iw 
JEiii&cr nl4t lo^eiaffitn ttcctocn/ »cnn fic iwM pn «tot 

ini. Paims /E^m^ «Smtf.. 4^2, 7.ir« §. ;Eimndl* 
patio tnim jerac mrori firor ncmifii ol^ruditur snvico. 

aScnn abec ctn 9Batec feiiic iKtnbec Dcrf uppelte , fo f onte ec 

%t\X&nn%tXi n^ecben i uc emanciparet. Trajanus ()at fC^Oit 

ctncn Q^tccgeimungen , feinen®ot)n su emancipiimi ncil 

Cr l^tl fiao xaiipiic oMitraaicct I^OttC» ^ 

' ^ (OJam 
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; TiTULUs xui: - 

D£ T UTE1.1,S. 

« 

Z)e perfinu fui juris. 

TKauicaiTius nuac ad aiiam divifionem ^«ribna- 
rum. Nam tx his perlbnis , qux in }x>teil«te 
,non fmii;, qu;^cl«in vel in tutela funt> vcl iii curatio- 
t^t quaeiciam neutro jure cenencur» Yide^usergo 
dchis, qux in tutela vel curatione funt. Ita enim 
iuteiligemus carteras perfonas, qua: neutro jure.te- 
nentur. Ac prius diipiciamus de his , quas in-cuce^ 
la(i}.funt. 

■ II »mt, lii I I ■ ■ > I ; ' ' ■ I- 

(i) Jam fequitiir alia dtvjfio perfonaniin » fdl* kiter 

tores & pupilles » quas imer omnes gefttcs occurrir* 

gin pupillus , qui Ingenuus natus unb DCIH fcin ?8at<C 
flefloibeil / i|t n)ClXC in dominica nOC^ patria poteftate i 
^ Cr 1(1 jrcat UlUCC t)er tutela , aoec bo4) perfona fui juris. 

twti t)ai)er fut \i(b bleiDen, nxnn <r ftft) fel^(| fc()uQcn 
Ibnu, iiift lctnet '^lnferjiciHing Mmi^i^cn (Htot 5tiiit 
IBiHef w Dct aSeU f)ar bic pupiiios • pupuios a /w/Fii di^ 
aos,negiigirct. SDic ffiticrf)en NOicntcn ftd) cinc^ Wotii, 
iaS fo Diel aU CteQiuc, eleuDc ?ccamr/ contemto voca- 
- bulo , anieigct. SEDir 5)cuif(t)cn ncnnen [h VDayfen : 

Stieknhielm in Lextco Ulphilo-Gothko fagct/ CJ JOintlfC ^tt 

Don Dcm aSBort tX?cfcn / cin ^upiB fet) cin armcl^clenbci 
SS^^ SDalKT M; foI(t)cFupiiiojifc()H(|cii iiti^,dc^ 

fcet defeodere} Mtefi^ unde quoque ^toribtts «pod not 
nomen Por mun5 compctit. QiflC SBoIcfcr fat)en Dic cu* 
^ iram pupiilorum oM mi t)bCt)(l V&i\ji^i% (m. SQBcit hxt\t 
piCt)! apii jint) ad negotia gerenda, fo mug mau jlc Crjic^ 
(jKU / iis profpicere atque eos tueri ab injuriis eorunrt. 
&tC mit l^nen fpiClcn > quafi^cum pupidis. DBsmEiQCUf . 
^mu^in^Decyi /ter. Jtuticap. 1j$t Cincn locam^nl Imk 

PUTOHE aUfgifit / ta cc fogct f tmmt tttmc man cinc 

Stcpu&lic bcurt^eilcn / tb iit ml^i eingericl)tet , mm cinc 
fiutc ©cranjlaltung in Sormun&fcftufften B«na4)t fci). .©c^» 
nciua ^ot (icftrtveflin tcc||ii4l6(Un(ia^^ mltbtm 

• . • ■ 

* Digitizeij by Copgle 



De TuT£US, ^ . 171 



. _ Dcfinitio tuteU. , 

§. i. feft autem tCttela (x) (at Serviasdefinivit) vis 

ac pocellas iii capite libcro ad tuenduai eum , cjui 
per aetflftem ie iple defendere neijuitf, iure dyili daM 

acferinilia. (j)- *• ^ ' ' 

' J ' ^ ■ ^ 

9)urn&er9 unb anticre dcfoldct fiii^ vid Ambiot 

(z) 9301t tHCfCC DbfinitiotteTutdae iflbcr^UttRSikvmsSbi^- 
•FlTHTs UC^6<r^ de quo vid. Marquardi FRtHBRi Diatrt* 
ifen admodum curidfam. V%s acpcteflas i\i ciu Da inu| 

Uxmt mi difrerent<g fuc^en. 3n>at man tbmc untec bcm * 

SSOCt w cin imperium naturale cducatorum oerjlc(^n / 
^uia educatio non poteft fubiillere itoe vi$ abcrM6t|f 

nncPoftiUe, i)()naea(^M mmt ciS fe^c enfteUiccn (imti 

PaeBoi fei) t)tc cureftid» jus. a^4i omnia pr6 pupillo» , 

perfoham cjus rcprasferitandi j vis 5el)eU(e( CUDU^ mcl)CA 
Da^ imperium , cinc quali- patriam potellaiem. SinigC 

»0Uen t)iec corrigiren / unb fiicvis;/^ lefen/ infonbccbeit^ 
mti ii H) Dem THgoMufiiittiibc.» aBcin ift ni^t non 

tOig^ ut aliquid.miittliir r Clim iofrimis in Parrdedis 
^ius ica occurraci iVSS^ Uwimt ? Vis figni* 
faetiltiltem » qfti^^bane faabet» ifle fc.jus habc^.- 

Seavius SuLpiTius mac ein Stoicus, bie Stoici nmrcti 
%vroxtyci , nici;)t jmar aflcjeit/ bod) mciilenJ. vid. Gehh. 

JoH. Vossius de arte Khcimu* tutor ^^4/?^^^ itberum' 

fct)n miiiTe, t|l uttnatt)ig#icriu crinnccn* ^icr gcben bic» 
fc SBiMc»^ ben PupiUcmi» m i^n Dcnn GBanis fff^ 

Olf^ fkCttttft. ^U. DiJ/er$,mat^^ C^^ 

SSKttn^ in fervitmen)ar> mac ec mi)i in mtcla» unft 
fo auct»; wenn cr in pama^ poteftat^ mac. 6r'ifl alfo 

caput liberum , i e. homo fui juris. Ttitela ipfa ^uo- 

^ue eft nitinus Quiritum , t>a\)tt, mmi cin 3tomcc fcinen 
^nc^if jutn Sormunb fiet|tC| tm toic^ eo ipfo^ber imd 

pro manumiiTo gc^aUcn* - , 

> ®^ef(l^{tcffctl!araujl)ktotek^ ■latociimt 

dativain Magiftratus obec Atiiliaffam unb DtC Teftamcn- 

rariarh ; aUcin icft hm anbeccc 9Rej)nung/ bag bie^ 
fe aCorte gef)en a^ Da5 oocOecgebenbe 'vjs& pcteiiMs ,tn(S)t 
iitf bie divifioncm tuteiac.fonbccntocilTucor eine(Seo)aU^ « 

iSiaf^t ii!ns 0(R PupiUttm mitp / i9tii crticlmt 



I 
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Definitio ^ etymologm tutorij. 

X. . Tucores aucem iunt , qui eam yini ac pote* 
ftatcm habcnt , exque ipla rc noiViCn acccpcrunc 
luque appellancur cacores > quafi cuitorcs dtsque de* 
fenlores : ficut sdicui dicuntur» ^ui xdcs cucnciir, 

Qui&us teflamento tutor datur > (4 primum de li- 

aeru M( potejt^9 ^ 

§. j. Permiirum ^il; icaque pareacibus j libcris im* 
pulieribos, quos in ppccftatb habent » teftomento tu* 

tores davc. [^) Ec hoc in^ riiios filiasquc proccdic o- 

• ' ^ ,( . mni- 

^ : U— r-: , 

foO , fo ^ben <l i^HH (\\\^ bULeges dyil^ gcsfbcn wibjiK 

gelaiTeii. SRu^nanbocO ctttcm^rarceptori» bcr i)cn jm^ 
' bern xdcA bcQbcin^en fba/ vim & pdteftar^ lim&wm, 

m feinen ^d)ren unt> 'Scrmabnungen ctnen Sla(()brucE iu 
> geben / fic ad eifedum iu bringen- 3Ber moUe bacaul ci^ 

ne befonDeie unO funjUi4)e <£in(()eili]tig criminaen^ 

(4) 'Tatek eft triplcx.t ti^ameMtmia. Ufftma 9c AOiM 
fiJHlmeneMrfM flc^ bflCII M > HCll AtC patria poceftas mjl 
tocm £oDe racione efleAuumfo moi)l/ 0(( t)ie efledus do- 
minii, ntd)t auf^OCet. ©cr haeres roeus, qucm cgo no- 
mino > cui res meas atcribuo « t>et)(iU dominium rerum 
mearum. lUllO ceffiret jtt)ac patria poteftas cum mortc» 
eijl^ efPedus ejusdem adhuc cmrat. Vid Noodt Obfenr* 
pectiliaris dt Jmds l^amemam m ProbshtLfnrm. 2la 

Im t^Xii. 7M. oi^bc ttcnmitMid) aud) borauf gcjicto: 

Vts quh /ita tmelave » ftajus efto^^ i.c. eciacn 
defilios fi ia in teftamento racione tuioris dirponipotcil» 

rxnn man fte re vera dU rcs fuis anflefcfeen / loie Mc 

fervos Legare ifl cin General-aBort^ unt) ^lffet difponerc. 

gBic.c< bcr 3)ater oerlanget l)attC/ fo gefcf^a^ c& Radius 

poteiEtam ex bofto f)io adbuc cRtilgebat • inqiufi* 
tionootiabebat locu|p 5 pater optinaai pro liberis cni» 
pere coftfiltum crtdebatur. ^cim aber ex poft faAo 
lOalOOrfiel/ incipiebat vigilamia Magiftratus» non fatis- 
datio exigebacur a tutore teftamentario. Eandem ob 
Gaufam juifus paremis in teftamemario tutore ^decer* 
nendo lefpiciebatiur* Hinc macer non poterajt tutoretn 

* ■ 
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jiuuoiodo; nepodbuS} v^eronepcibusqud ica demoin 
pfli^ra pDflunc te(lame^o tucores dare,ii poft mdr- 
CjBm eorum in poceftac^m ^acvis lui non iunc recafuri. 
Icaqtie ii iilius' tuns mord$ tufE jcempore in poceftate, 
cua lic , ncpotes ex eo n©n poccrunc ex teftamento 
cuo mcores habere,quamvis in poceftace cua fucrinc:* 
icilket > quia inortK^. in poceftaceit^ pacris fui reca-^ 
furifunc. ' . . * **' */:'. 

• /1/ ' "•►.S- 

V' ^ ^ fojthumis. ' ..^ 

§. 4^ Cum mitem in compluribus aliia tm&s poft- 

huinj(;}pro jain natis habcanLur; ficin hac caula pla- 
^ ■ • ctti^ 



dare in leflamento» oam noii habebat ttiymin patm 
pote<lace^(!lmilf}etd)amenmm plenam fc^n/ CodiciHi 
finD CttDaj mm, jure Xll. Tabb. incogniti. SQJcnn Dt( 

jtinbcr. iDutHt in bc^ pacris naturaiis ffiemalt fTcl(ti , (onic 
cr lemeiitutorem gebcn; Dcnn ba n>ac tuteia nicftt nort^ifl. 

©CC Nepos mx l)erna4) fub pairia poteftatc > nui rero 
.cft ^ijiipatna poceltate. non heceflefaabet., atiiK in tii^ ' 

teia V n)?lcOe« I)C9 uttf oW^tfn t|l. S5f9 Uftf W b(C 
ema^m\xim^(m%t0a\t DicBtutfct^en ()«ten 
fiantj an^re Cbneepteisi |]cfal)en bcn Starumfamiii* ni(()t 

ai5 CMiC Univerfirarem & Rcmpublicam an. jbit aiCiftCfl 
fapcn : Moribus Germanicis hoc fecus eft > .tDIlJen CbCC 

niO)! / noai lim ? @ie tonnen DaS 9iomifd}e linl) i>cuifc^e 
9cc(t)t nic()i gcgen einan&er bAbem Hoppres ma(l)ct C5 auf • 

au^t ^Wrni fo , icd rationem divorfi^ ^oeictc, ^ 

ftige fagen aor t Hoc eft imitirQm , nKbM ^r falfc^ t|l s 
beirn lotr l)aDcn 6ergl«c()en hypothefo ttr^t recifiire^ ^ 

) Nafcituri habentur pro jam natis , quottcs djt ipfo» 
rum favore agirur. NafcilU^^js. (luitt) f^OU in,*tlfed tlOieC 
tm Chjf ^pcKeipuWicap patrte, er ttlUlle CCIogeit IMClMV 
IDOriU ein ;^tor er(orMrt l»jtb$ Er^ coim in tiRamcA. 
to j^li timir dari poteft. Piiilmmus eft pcBremHsi^vk 
qnali poft patrem humatum natusj bcnu man l)at aucl> 
Pofthuni05 gcpabt poit teftamcnrum natos , tmD fic fo gt^ 

tienn€(. Ulricus Huberus unl} P£ri2onius i)abert beJrocftcii 
cmcn ()ef%n etreit gc^^et/ot) ti fp otel/ aU pofterior. 

poikcmus » «tM: poft humatnm patccm edhm (^eife ? 
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cuit, noti minus pafthmm* , quam jam natis tefta- 
mento tiitorcs dctri pollc : li modo in ea caula iint, 
licfi vivis parentibus naiceremur» iui iixradies £c in 
poteftace eorum fierent» ' ^ 

' ' * De emancipafhf- ^ 

$. 5. Sed & fi cmancipato fiUo tutor a patre 
dacu^ iiierit teftamcnto, confinnandii$'cft es&ieaten-' 
da pr9S&lis omni modo > id«ft iine inquiiiaionre^ 



■ • 



,1 - 



TltU- 



; gjfanalfo ein5Baf<rfeinrap<rfihumo» J.e. poftcrcDcr 
nD(t) ni(t)t g(bo[)rui i|l / unb erf! nact) feinem ZoH s^fi^rm 
« noicD^ cinea Tutorem iut £e|lament uerocDnen* ' 

{Cj EaMmcipatns eft in paftUpoteftate 9 tie6 idttt» 

^^f^^mmb n dari poteft totor 1 .Q(ei())mobl flel^^t in 

•^t ult. h. t. confirmandum cfle tutorem ejusitiodi eman- 
' cipato datum ? Refp. Proprie emaiicipato tutor tefia. 

^ taentarius dari nequit i aflcin man jlebet ftier auf bic 

.'i^ T^yiv SBOterS ; quam fecutus fuit in hac datione. 
JDen beC ffiateC cmancipicte Otft (eine filio* impuberes ju , 

V#rec Avantage , n^enn fte rei(t)ii»arin > Da fomen fit a(M 
i()nen feltft a^yiiricgti.. SUfo oKir ctn fpl4)ec tutor quafi 

^ > ieftameocarli» & ifliproprius. In pairia i)ot)sflate juiTiit 

fiifficiei>at» J^ffen effiedus mujlen aaci) bleiben nac^ beot 

Xol)C' Patria poteflas hic ceirac. Ergo confirmandus 

eft hic nitor. ©arum faote auft bec QBater ni4)t •. Tutot 

f/? Titius , fcd erH fcil. per confirmationem. &0lt(l 
lidtten 6te agnati legitifnam tutelam prastendiret. Qt$aii« 
t<.da Tcro bw ixnfinnatib proeedebat publica « & tat^' 

mxm dabanir* ((enn Mt StKmK $9lien |[))Olt toioriai 

IMNIOII Bri$$onios jtin fragmettfnm plabUdr^ pcrfo« 
siam iSftm ibftitiefe poffit i ^cludelMiitttkf iflfuti 5 iine 
tanien inquificione confirmabatur tutor. Pater dixit# 

fcoc fuiHciebat. ber wirD feineui ©ofttt Itinen UeOeciiAen 

.aBeflf(»W«W|Tutwe|||Jei|. • / - / ; ^ 



S . Qui TJ^TAMENTO TuXORfiS DARX, POSSllJJSTv 17$ 

i- ' ' 



V TIXULUS XIV. 

QUi TESTAMENTO 

TUTORES DAIU POSSUNT. 

.Quimores dari pojfunt.- Dc fatr^ vcl fiUo^ , . - 
' * famiiiaf» 

Ari autem tutoV potdi teftamenco noa ^lum 

' paterfamilias , fcd edmn filius familias. (i) 

' • • * - ' ' '.'• < 

$. I. Scd & fervus pfoprhis teft^nento ciun liber-' • : ^ 
tate recle uuor dari poteA^ (2) Sed iciejmdum eft» . 



D 



(i) !J)cr R(tt}ftr JusTiNiAKiys fifjret fcrt in berMaterla de te. 
flameqfflria ti^teia inclbcti ^ ti>a5 banu imn fui^erroneii 

; per tdtamcnfum ju Tmoribus gcma(t)t Hjcrben tOnHCrt. \- 

. Slflbier i|l bie erlle Jr^ge ; Ol^ ein fiiius famiiias fom;c tu^ ' 
- tor fepn ? " R^rp. Aifimi. SEBcnn ncmlid) Derfelte major^i-» 
liis un& if. 3<i6r flU ifl- ©cnn ob fdjon (tnnoctj in pa* 
trjra potcftat^ <lc^ei /, fo l^ittftttt Diefc fli$t,/ bfll ec 
oi^t citum Pupitio Dpr|l^cn/ f»r ibn (^rflen. 4(1^, Mine 

€5a(t)eri Iflrt^e adminjftrircn fon^^^^ Tmcla ebiin eil mu- ' 

nus publlcum, quis neget, eum publico munere fungi 
poife ? Poterat etfc Confal t^Pra tor Scc. quareiion eti^ 

tutor? Tutelac adminirtratio reriundat jQ.utilitj^cn^S^i» ' 
pubiicK > cervdic in bpnum publicuiQ* * ' . * 

a) aSf^n fiii tmit|)t Mn fieimm^i^ 
ner itinSer pcr tcftagicnitwii oerori^net \ fo gel^et ; 
jroar fola)c^ regularitcr unD firiAe nic^)ran , Q^eii ein tu- . * 

tor ehl caput , cn»e perfona libera fct)n ini]^. J30Cb ftflJ 

man f» lcpes nact)qehenb5 in favorem libcrtatis Oabin ii^^fr^ 
prctii ft, ein folcfter iCnecftt co ipfo frei) murOe / nt \\ 

volun defun^ti habcret exituai. SGBcnn icb fage: dP4Wl» ^ 
/i^^^M^ pmir ipUher eftoy fo jjl f| Har/ cqm & lit^cnim " 

& tbtor^m tflc. ©ii^wren ftatteli m flrbireJSerwaiien 
QtQtn ibre JCnect^te, i^tc 9(bra(Kim %tm fcinen eitefer 3 fic . 

VOWilH pfft pradeotci homina», Venun ^oid^ fioif Hcis 
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cum&finelibemtetutorenKUtums tacitc 
tem direftam accepiile videri : & per hoc re£lc tiito- 
xem eiie. Plane ii per errorcm > quaii libcr^ tucor 
dahis fit; aliud dicendum eft. Scrvus autem idicnus 
pure inutilitcr ccftamento datur tutor : (cd ita , cum 
iiter criip utilicer datur. Proprius auteiri lervu^ 
utiUter co modo tutor datur. 

. • ; • 

• I - 

De furio/i ffmare xf • stmu^ 

X. Furioiiis vd miiior viginti (]|uinque amiis tu- 
tor tcftamento datus » tutor cimc cnt , cum compos 

mcntis:> aut.major viginti i^uin^ue aiinis fuerit fa^ 

QmlfHs modif titUres dantur. 

$. j. Ad cercum tempus^vcljCX certo tempore,(4} 

\ vcl 



ter dicatur : PamphilQS tutor efto l Refp» Indirefte \^ 
' tH Hfy ibn OtUt) itVi ^ac()t. Tutela tW mnnm publi« 

cum, ad toc fertoi admmt neqpitt. 9Hfo (iKtet fOjlonMi 
;lKr tmoris cbttione datb libcrtatis* & ¥cro cs er- 

rore dizent : Pamphilo» tutor cflo » fi ndeias (it, Pam- 

philum ciTe fervum , aliud dicendum foret > bCtltl 

t)cn(fctbcrc}ominus iiictt ^mrit mo^l (xhxm erfien S<t3- 
Sllfo taw ict) aucb fagen , er t)a5e ct)tn Die Sret)l)eit dtibttt 

Q)O0en# fi fcivKTet efle fenrum» nec dare certo voluif- 
Yct. Semim alicntun fan gar ni(t)t geOen/ nififab 

' conditione» ttie eineti ftriofum. SBer iH aber tiiitMf(tei 

Tuior } Refpw f)a mor mm btC TuteU dativa »rt|# 
Magiflnmis profpickliat; BicfCT NtcftTttor» ^jf t)ic ad-* 

jc^a conditio crfiuffct n^urbe. 

(j) Sed _quid juris in furtofo & minQrc tutore dato |pcr 

tefbuncntum \ Refp, j(ctncr (att t)ic tutciam t)erfeb< n I 

i# cttodMr iKr funofas mteOer ^ergeilcacc # obec t>er Mi- 

* Mfcnnis ^s.^abr ottnNrfe ^bip babin inwtfilKttbcrWat 
giflra(bcmi^»Woaufatibccctlct profpi ' 

(4) S5et>bei ad ccrtum tcmpus & cx certo tcmpore tutor 
teftamcntarius dari poteft. !Do(b ifl bcr ^agiflrat init 

fCilNC TmcU aOfJCil UMS/ ttlt^liUI^WlwTccminpro- 

^%ici% 
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vel ijub corulkioac>vdL anie hsredis infticuciQaem {j) 
poile dflritutorem, non dubitatur* 

Cjsri datiUtr.' 

4. Cerca: autemrei vel cau& tutor dari non po- * 
teft : i]uia pexiome-t noncauik» veirei» cutor da-« 

De 



tjfxattn' Maor R^ipnK^. iucereft* .tie,pupiUi &ie tuton* 
bus rerit^qnatitnr* 
(T) €iQTucor teftagf^entarius QIU^ f(^(d[)terbrngi im £(fi(b ) 

iMm «efe^ merben / tn bcm Cb£du get)et foid)eS an* 
lieqci aber wxi^ii Daran / 06 im icflameni bie infti- 

tutio haeredis t)Or bcr cojiftitutione tutoris oDcr X[0!&) '^ltf 
fctficn CCfe^et roirD. e. g. TtUus k^res efto^ Mevtus iutof ^ 
efto , oDcr Mevius tutcr efio , Tmus hares edo. 6 j( (on/ 
W aucft cin Tutor fub cena conditione , e. g. VOCnn Me- 

baafiiirgermeifier^^iint befomincn uMr&/ 

tfr ififi^ ex certOit^pore & ad certum tempuSf de qu# 

lum iSB^iiiunNefeQct itt)ir&m« 

(6) Twtor perfona? datur , non rei. Noodt ^at eirtC ItJUIli 

. Dcrlicbe Expiication Don DiefemSc^ (icma(tt- Vid.Dijferu 
noftra de ^uciorkate morts. 2)ic ^iomcr l)atten Diefc 
Prindpiai DicitinDer, c()c i?c fteben3^tt)r alt imo/ ha- 

bentur pro abfendbus > tutor omnia loea eorum agiCr 
ipfi plane non stgam, fimc enim abfentes. Ergo tutor 
,fepraefeottfc perfonam pupUlL - SSCttfl Da^ ^inD flebCtT 

3ai)t cit tottb/ fa^cn fte , fo N cim i)al»i' ^ccfon/. 
c5 itl l)al& prseftns , nur nod) Nlb aWcn». • Sllfo mwl 

ba^ jJinD bet) aneii Conventionibus prsefens fe^)n ; mufr . 

^ipulari , confentire , abcr C^ War rtUr dimidia pr*fen- 
fia. Ergo fupplebat dimidium perfonsc tutor, augebat 
confenfum, perfpiciebat » integrabat. 3)al)er tommt M$ 
SSort AuBori^s , nam Judex aai^oritatem inrerponei^ 
d%:bet , i. e. auecre dimidium perfotise pupillai^% dimi*' 
diom ejus^ confenfu» confenfu. vid» iniira Tic. ai% li^ 
* tegrdre ^ciiTcl Itttcgrafn perfonam retUtore. vid. Vwliw*». 
P^^rOn* Ctttor datoff flon rei , curfttor..^i4 oqn perfo* 

SBenn eimr ober 14» 3al)r olt war , foiflRie 
cr cinc ganfjc ^ixSm , l)aitc cirren qat]t;cn confenfom» 

SBffl c« abic flwO^ii ittnicr Ecrfct njar, lubujsuip \m 

M W 
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nepotibus^ 

$.5. Si quis filiabiis luis, vcl filiis tutores deHerit» 
ctiam poiUiuiiix, vcl pofthumo dedille vidctur^ ^uia 
iilii vel filix appeUatione & pofthumus & pofthunia 
contincntur. Quod fi nepotes fint , an appeila^tione 
£liorum &c ipfis tutores dati fiiit \ Dicendiun ei\ > uc 
& ipfis quoque dati videantUT} fi noodo liberos dixe* 
rit. Carterum, fi filios, noncontinebuntur. Alicer 
ei)im fiiii , olitcr nepotcs. appeiiantur. Piane ii po^ 
fieris dederic> cam fuii pofthumi» quam-qiteii Ubcci 
€oncincbimtur.(7) 

TITU- 

* — ■ ' ■ I n i » w— 

tc iwm 1100 fm|)t aaeinc (aflpem £rgo dabatur ipfi Cu« ' 

titor» non ratiane perfen» (nifi fiscundano) fed ratio-^ 
/ nr rerbmt ne dHapidartatur» Se'ttt '<hiraitttr res;' @ett 

l)en 3ci(en Amtootni Pn mufte er aucf) f(!)le(t)tcrbin9§ tu 
ticn Curatorcm l)al)en. 3l(ft uct11<i)ei man nun , msnii 

9Cfa^C( n)irb : Primario tutor perfonae datur , fccunda- 
rio rci , bcnu Ct ntmmt fccundario anft Wc @wt(r in 3iC<)t, 
£rgo plurcs tutores, qui rcs curent, dari poffuntyndn 
' vero plurc^ dari perfonae. S)0(t^ Ifiiir cin foUDcC tutor 
rei piiptlli datus tMS^t Cin Curator , al8 tutor pr#priajt 

, S>(c S>eiitMicQ ^en oidMr {cinc fti^c Pcinc^ia, iii. 

. £uitem non babebant pro dinudie poll anmim fepti- 

mum. @ie ^aftett aucb (ctncn UmcrfcOcib flctiuu^ inter * 
rutdam & curam , mcfct cinina^l cin anbcr SIBort qcbrau^ 
ctet> Vjlcgcr utiD aSormunD n)ar cinc^. vid. Schiltek 

Dtgeflabji 

(7) ^''icr o)irb gefraqct : 3Ba« bic 3I5orfcc Zi^^r# uttb Ftia . 
in bci? tcftamentaria tuteia fiu: im ScDcutung l)aben ? ' 
S)icfd j|l cigcmltct) tcinc quaeftio juri^, fottbcrn ^'«aia 

faai» jfla^ Ci Darauf <mfOmtU iW 'leftator fur 
CHiC Itttentien Ht^; m% eb ii JK exrendiciQ fe^ obCC 
ni(()t. Bi.gr. Si ^xemi t M<viu£ Metonm mmmm 

' mer efto , unb icb baSc nicf)t aUcin fiiio* , fotibef n aut^ 

nepotem & neptem cx filio. Qu. An & hi fub no- 
mine liberoriim veniant? Refp. Etiam Nepotes fub li- 
lmri« «omprehcoduutur » (tc iPiUCt) ia ^ltft) iA ^vi po- 
• ' ^ . tcfta* 
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TITULUS XV. 

DE LEGITIMA AGNii- 

TORUM TUTELA. 

. »» • . 

QUibus aucem teftaniento tutor.dacus non eft, 
hts ex k;ge , duodedm cabuldrum ^ati J^c * 
tutorb» c]ui yocwcqr kgid^ 

^ , _ ■ ■ . ■ ■ » - . I I ■ — » 

teftatc. ©a5 2Dort Zi^^r/ cin general Wovt, quod 
ad ulteriorem etiaQi gradum protenditur , ql(ic^Q)i<l bit 

^cmfctxn umcr b(tip:H$oct Sin&er, foo^ol^is^neunk 

kiiift : Meviuf flmum numm mor ejh^ ^ moMl bK 
Mfepotes mil bitf ^ort £Nfi«r: fctne fo »(iaduffti9e/foi^ 

|)(rn nmStataim (ignificationem fub nomine fiUo- 

rum nict)t rnit begritTcu vid Tn. de M. Stgmf. 
ifl o!bit abfurd ,^ njcnn mic Diefe 3i6inif(t)e Dodnn bet) un* 
appiiciren vooilm/ e^iu in eincrgct)neirer''f^nnhng 
Derfe^ni/ Da^ Die 2iin6cr Der s?(t)naber, roenn ilc Ijiiiifi 
. (Itt n)erDen n)oncn / einel SBorius^ iu gttneffm, (^crtHm» 
fRun ^at ein edjnci&cr eincii Nepotem, atd) jRHit exfi* 

lia *.IM; ma ^iffm mttmi (^^ An eadem ifiteifre- 
tdtio vocis Liberi luc obtioeat ? Phiufpi tn ^iifl f 
ber fonfl tDeqen itmi admirablm Ayli juridid fel)r iU 
rccommendiren ijl , mei)net Uju trtiBico h, t. quod , 

fic, unb fagct, er babe Dicffg einmaW tretflitf) qtmt^tt, 
ta ein @(t)nciDer-@efell ni^tt anflenommen i»erbcn mU 
Un,m\Ui m Dcn3nnung«^ilcttcuJnttcl)c, DafDieXmiet 
folten angcnommen mcrDcn / Da er mir nepos gemcfen» 
^aeio ^i^Jmn^t <Je tutela, unD mt Dicfe Sorte in 

siiateria ciiierx ju mterpreticcn^.DiC 9ict)Ci a^onbCCTtt* 

tcfta ober ouf Dic @0nciiKt^3iimin8 |u afgwiieiidrcn/ 
rc ju QCtt ficganacn. Bn Dein ^6en tt>tc fctnc patHaiw 
, p6teftatem , m Dic atomer , Srajft Dcrcn au^) Dic Ne* 

potes ex filio, nicJ)t abcr ex filia, mic nO(()DarjU in prap* ' 

lenci caiu i\i / fubavi poteftate nariii/ unl^iJtBeSin&er/ 

liben l)ICtTcn. ' ' ' ' ' ' 
(i} ii teiUmcptttm patris son Yigllac 9 lex vigilat s Ubi 

M 1 vero 



Diyitized by Google 



liG InSTITUTIONUM JUSTINIANI LlB.I. TlT, XV. ^ 

X 

$. i; Sunt autem «^gnati cognati perfviiilis icxus \ 

cognationcm conjiitKfLi, qiiaii a patre'cognati : vcl- • 
uci ixater cx eodem pacre i^cus>iiacri$ nepos- 
veexeo: itempatruus> & patrui(iliiis> neposveex 
co. At qui pcr tctminini (exus pcrfbnas cognatione 
juiiguntur , agnaci non iiint 3 icd aiias naiuraliju^e i 
cc^nacL Itaque amitse tua? filius non eft cibf agna- ' 
lus, Icd cognatus : & invicem tu ilU eodem jiure con- 

jun- 

^ • 

vtto eft provifio heminis , ibi definit provi£o legis^ t)ic^ 
fCi firocardicum fintct t)icc ^OXl S>cnn i|) Cia tucor tefU. 

mcntanus Dd/ 9^ bicfit 00(0 mitoif Dor 9(bcr IMUt 
lciaTtiQ^ifliScfiaimmiicr^rbiNtQHMH^eji/ CKgBcr min 
Tiitof fcr)? Jtcfp. 5;i(r ^dftcn Wc Uges xu. Tabb. gBor^ * 

fC[}Ulig 8Ctf)an / unD flcmolt/ ba^ bei' praxitntis agnatus ' 
deficiente tutorc tcftamentario l)ic Tutelam Ubcrnct)l!lCfl 
foKC Dederc tutorem legltimum cbCC legalem. A^nati 
praximi tutores funto ftatim a momento mortis te(ta- 

toris, wm nur bcr tutor hahiiis i|i. ©cnu DicDiomcc 
fagicn : SSJcr haeres ifi/foa aucl) cutor fcpn/ tt)ct &cn aius ] 

(Sda (KKt/foH auct) bic IncommodiKft bCtbCn/ /. lo. ^ A^. ' 

M. S>ic aiomtr iicifcii foiiji uiciiMiift fuccediren ^ aU bie 

agnatoi. Hi ipfo jure tutorei eiant, Obertlc W^m{\^ 
exoifircit/ et)Cr cedere tutela. Pares gradu pariter ad«' 
mtttebantur, proximiores proximius , yid. Frie5e Dff^ 
fir$, de N^xu tuteht atque fucceU.cfik le^ititna a^naterum. 

Graeci aliter. Solon fngtc : aCcnn fic ^tbeu finD , gctcti 

ftC if)nen Succeffions-^^nlDCCacn , negligircn fie / ut corum 
bona adipifcamuf. vid. Meursi¥S m tbemde Attka , & 
Sam. Petitos in Ccmm. ad Leges Afttcas, diomi^ 

fcbe Decifio a5er fam MtKr : |a bcr &nulia patri^ ge^ 

«kttH filiiiamilias / nepms tinb agnatt. ^cnn bcr 

SBotcr (hid, xmW &m ^v\^* dotninoi. as3cnii . 

bic filiifamilias (lUCbcn , ff^ien fiCt) bic proximi agnaci tn 

6cn@attel. iil: cinc univerfitas , a(lc$ gel)Di:a jufam^ ^ 
wcn , eincc mac^ct bem anbcrn ^)laf;. gic ^atcn bie fuc- 

ceffionem ab ifltefiato bartia(() ordiRijCt , linft alfO 

buic tabttiam batwut^ cingctif^ict* 

% 

% 
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Db LeGITIMA AgKATORUM TUT£LA. * J 8 1 

iuiigcris : quia^ Qui ex ea naicunuir, patris, non ma- 
tris familiam fcijuuntur. (2} . 

_ ; • ^ * • . Q^s ■ 

(2) Agnatus ijl , ber niiC DCCmailbt t{l pcr virilcm fcxum, » 

V Dou.maiuiliclRr 4^tt/ to.t»«r fc^minas Dccmantx \\nh, 
^cilfm tiui: cognau» c.g. mmti 93aterg9cubcri(lititfit 
^ ' Agnatnl t mcmr Sidci^ ®<t)Q^efItr / ^m^^^ mcii(c 
< C^tmfier ftfiB HKNie Cogn^» Mm fteiini) mirMnmfi» 

mm 3Bat<r l)cc DcrnKuiDt 3 t)inqcg«n iii mcinec @(t)n)tticc 

©0^1 meinCognatus, ooa vero Agnatus. Omnis agna- 
tus qurdem eft cognattis , oiV>nis agnata cft Gognata» 
^r; fed non Tice verfa. Paulus in CoJlat. Leg. Mofak, fa« • 
• Agnatoi cpntineri in cognatis. (Jc (let)Ct bct) ^»chol- 
'.^TiNG $n furisprtui, Anu - ^uflman. unt) tCl) Simon van ' 

«^''''•liuwiN m iffficris J«w, mtUlK^^mb 1»«! iii^t mc!ir fo 

* r:jgam ^ fcu lMil.mM Dcit SdoaTmo ^at / man finbcC 

j.u obcr bo0 eatOcii bannnco # btc man imn ScHuLma 

- -^r^lcni fu^t. Bic Agnati fmB Cegntti c en fa n gu iner 

«X patcrno & mafculino (lipite conjunAi. ©ie Agtiati, 

fo mit jucMe jint), mccDcn proprie nicl)t Agnati» fon^ 
-^nr.b^rn Gemkks fletiennet. Dic ©mtfi^en nennen eincn A- 

gnatum tSd^vrerbt^ iTia^cn , tmt) Cinen Cognatum 
^pil! ^ WTa^en tTlagcn idem ek accontanguincus» ^ 
^ Dcr oaf catcr 3Sad)e ifl / in pmni enim agnatione. eft 
. confaoguinitas. ^piil notat CttlC^pindcl.. Romai^i 
. o)im ex legc XlL T^kb» agnatos^ tanium ad fiicceffio^ 
nem admifcre 4 vid. iByNSBtoic»K.I» Oi/erv; L. 2. C t* 

. . Daber t)aben jie aUe SBciber unD Cognatos dou ber Tuteia 

* ' Legitima auiflefct)[0ifen. Ergo tutcla quoquc erat agna- 

* ■ tica. g< HmtfC. abcr proxlmus pupillo agnatus fei)n # 
1'" VLtiO tt^cnit 2. lD8er rnebr Agnati in limili gfradu uul) 

"^^' , qtte proximi t)a roaXtn , fo maCCn tle aUCt) aflC tutores ; . 

,'"' 3. €- Titiust)a(te j.SBrubcri uno oerlic^ einen unmunp 
\ ^Dificn go&n, fo tDaren feine j.gSrubcr juolcteb Tutores, 

: Unb Jntb ^Vtl (Ctnc Primogenitair. nOCb aUus refpcAus 
' ftatt* Onona enim fratre^s funi 9 & omnes proxime> 

' pupillo agnati, , 8(6cr mcnn^Titiui clnen a5rub<r unt) 

firatris' filium jim majorem f)a(iC; bCC ^CUDer aScC WOU 
te nic^t Tutur fci)n, Q.u,Poteftne fracrisfilius tutor f.flc? 
Rcfp. quod non » tcun ii dcpendirct t^icfc Tutela a Le- 
gum, fcil. All.-Tabb. w\^\ abCC teftaioris difpofirione » 
fc^ou CAiiZi uon c(^ proxiuius agaattts. ^i^w t)lctl)et < 
' ' ¥ } . ^ : Olfo 
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Qifh dicatur iftiefiatuf^ 

§. X. Quod autcm lcx duodeciiTi tabukrum ab in- 
tcftato vocac ad tutelam lignatos i nou hanc habec 
lignificationcm, liomniiionon fcceric teftamcntuin 
is, qiu.potcrat tutorcs-dare T^fed fi, qnimtum ad tu- 
tdampertinetjinteftatus decellcric: quod tunc quo- 
quc accidere intelHgicur,cumii^^a^idatus eft tutor, 
yiYoteftatore.decdierit. (}) . 

QjiiSm modis agnatU iJifl cogfi^$o finitur^ 

§. 5- Scd agnatioiiis quidem jus omnibus modii» 
capitis deminutiohe plcmmqu^ perimitur nairi agna- 
tio juris civilis nomen eft j cognationis vero jus non 
iQu^bus 4n<?di&.coaimutatujr^ qii» dMilis racio cm-- 

^ ^ bCQ Mt Vaib» legis. gnWid) d6et baf Justinianus 
tef N^. tn. C 4.f. auc^ Die cogiiatos ad fuccclHo- 

m»i jugelaffen , ba Denn aii* Dic tuteia legitima auf 
feibifle exiendirct morDerr. 06 bcc ^^aDfer flug geft)an ba^ 

fte, infra dieeiur. f^cf) glnubc , CC l)aDe mm mVi 

- gut raifonmtct 5 Deiiii U\) aUcu aUlrfcm tvoren bic to- 
gnati au«neM>iPffe» / and bit Agoati nur aoem juaelaf^ 

fen. vid PrazoMios UL. V^(m. iim m fie adnau moi 
Ulipex eodem fangutiie (^rfaineil»' 

(0 i|lfcI)on flcfnar morben, bag bie tutcU legidma nie^^t 

cl)Cr tlaft finDC, <Ai deficiente tutcla teftamentaria , i. c. 
fi quis intcftatus decedjit. Qu. gjjaj ^jjf^j ^jfj. inccfta- 

tus ? Rcfp. gfif fan Bcfc^e[)en, baj einerflor tiin Xeflaitieot 
gemacf)! ^at/ unD Da t)ei|Tet el uberOaupt/ quod imeftatiis 
mortnas flt, ifir fanflber oucftmoft^etrt 3:eflam€nt eeinacM 
iml) Wrin h«r<idem cingefe^et baben/ roeil ec abec ei»a in 
temfelbenfciHcm Pupiiio fcincn Tut«rem tjerocbnct / fo fagct 
«lanin foliein ^afi aucb, ba^ cr inteftatusgcrtorbcnfct),»)^^ 
d)cg auct) af^Dcna qcf(ftcl)cn fan , rocnn ber tucor teftamenta- 

rius nccl) ttX) gc&iCitcn beg Teftatoris DCrflocben. Tutela 
apud Romanos onus erat ; DcnU tle 6etamen «M)I«^ t>icfe< 

onuf lonte ntcmanbm tiffo^ onMbct iwct)^ bcnen/ 
fcic aw* fiicccdirtcii. // ^ 



^ ' Dic^iuzed by Googte 



De CAPms Deminutione. i8> 



lia quidem jura corrmiipere poccft, nacuralia ver# 
non uuque. {4) 

TITULUS XVl: 

DE CAPITIS DEMINU- 

TIONE. 

... ' Definitio £j Divijio^ 

1;;;^ St auteitt c^itis dcmmutio prioris ftatiis miita- 
^ tio. (i) Eaquc tribus modis acadic Nani 
.futnftaximaeft4:apatisdeminucio,autni^ (quam 
:^uidbn me<liaa%'VOcant) autminimfl. 

- Dt 

_ 1 ' 

^4) Agnatio & Cognatio finiri poteft , crgo finiutKur qno» 
qoe iUius jara. SoatfOfl bt( ttaturli(t)( SmKinOtf(t)a^ 

per jura civiiii ait tiirt^ m ftcft nic^t autge^o&m xm^ 

\mf bttl M jw civile M( tW agiiatioiu'& cogna- 

'doni Jengdegw Jura ^ Obligationc$, mmm aucft bie 

• tittda legitima . urtb fiicccffio agnatica i|l / aufi)e&en- 
Fratcr mcus ab alio arrogatus, vel cmancipatus non am- 
plius eft mcus agnatm, quia rranlit in alienam fami- ' 

liatn. ©ie Cognatio Meibet rDO&l , Deii» Die it] namrlicft^ 

• bie Agnatio abec ^oret anf / quia non eft naturalis., fed 
arrificialis» dvtlist comnetimta» 2)aciiai t9ii;|) lexQOtt 
HoBBEsio artifickim gHiCtllM* 

(1) Wx miin Agnatas » i. e. nMii nd(I){lec 9Mim>ant)tet 

pcr femn 'nafeidlmm ifl , DtC tiiu^ (in caput, i. c. 
parfimam ^Otdl/ IT muf confidcriiret tDCCben inrivitate, 

inter Quirircs. gi fau abec fomiucM , Da^ aucf) ein Utb;» 
licber 35cu&ec ni(l)t fucccdicet / unD alfo au(t) Die legitima 
ruteia nic!)t ffatt l)aben fan. J)a« 9efct)iet)et meiHeuS pcr 

capitis deminutionemj Da()eC ifl Diefe Docftrin bicc cin? 
gefCf^altet/ quac in omni jureeft ampliffima. CafM}^\i^ 

fet ^xvii mi ^ @(ci(d)en nennen v<oV«^^oi*, par&n^m, 
facicm; ▼ultHm» olfo beiffet «wkw» frificii etanft 
iNCitdtiiy tai mait imlttiiiha^ fimagef^abti^at. oj^ait 
• fa&e b(i) ben Dliioicn Mi SSenfc^en' on , aU pcrfonas in 

fccna agentes in orbc Romano % nam omnes adores ha- 

M 4 bcbanc 
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Dt maxima. 

§. I. Maxima caplcis deminuLio eft, ciml aliqms 
/imul 6c civicatcai &: iibcxuc^^)^ aiiucuc : quod acci- 
dit in his » qui iervi poena^ efiiciimmr atrocitate fen^ 

tenci.u : vcUiberti:,, ut ingnicis erga paa'onos con- 
deiiinacis : vel his, qui lc ad prctiuin j)articipandum 
venundari paffi iiuic (a) 

De 

: : L.. 

bcbanr fua ■x^oa-itwn , larvas * perfcnas. Perfonacus idem 

crai^quociUrTaiiis» nKman)>foau aAorfc^di bitnubiiu 

nc f04(()( periboani', pet <|uam fonare» perionare poierat» 

km* MlxQ (ii^tf i ^SRunb nnb bk Stngen/ofiin 

nnir* Pcrfoium ihndt aoiittere kiter hoiiiuica libenM» 

eft , non amplios inveniri inter cives, incec familiam» 

ba^ ^i^^c-^^^^^f t^CCiicCCQ ()ClltCt c^piu mUiui. 

(a) Per maximam capitis dcminutionem gtbCtt ODt J.t^«- 
fu^ec fort* Talis pcrfona amplius cpmparet neque ii) 
fccna libeFtatis , ncque in ihcauo civKatis « ocque fa- 
mUiae^ Hinc dicimr: Serais noihbabet Gapot , fed per 
manumiffioncm demum « pcr. iniqpofitioiioai ▼imb^ 
▼crtici rafo caput oaocifeitnry fcil» civile. <SC bdant 

ctn mutf caput , ctDC pcrfonam i tHif)cr muHe er fi(b in 
fonte mafcf)<n, in templo, er mufie fcinc5tncct):^'^aare 

Ot[ct)CCrcn lOjycn/ JvamU er interliberos homines crfi)Ch 

iicn tmit , er «uiilc auit) ciii mciiyc^ Xlcii) anjitl)cu. Conf. 

IRciiC £iblior{)Ccf Uiil. /dri/wj ca/^ui twi halje^* Qui 
. fervi poen«e fiebaac t i. e. qui in metaUum , gypfun» 
con Jem|i<ibaotur s aut in fiKlinas alias s-qui be^tiis ob« 
jiciebantur» tria ir(«r«nr« amittebam«> Vid. Ik* ulK 
Ncmo hane matcriaMn. de fcrvis poeqai- foUdiua expli« 

cuit » quam P^Tf. FAjjiyt, ^Jrdjioent. iiu JJarbount 

Tkouloufe 9 vir' tn> prati verfariffimus > in Semefirilitt 

. fuis P. I. 3[cir babui j.tmilc mi biefen Semeiiribus,. 
I)arau5 man (cine foiide 5Bi(ycnfrf)attl in Jure Romana fcj 
fteu tan, U mm ii)a m\\ nur fur tiuen Praeiicum {)dlt. 
'fc)ic Paiia n)ar; B<r ^>crr iiber Dre fervos poen* 

(ioini^>u& io capus eonm. Caput tOttinil Ottfl-^bCC 

Cla/fe civi«im» liJM^(miav im itfiCWl capitia 
dcnuautionein^ - . 



\ 
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. z. Minor , iive mcdia capicis deniinutia cft^ 
cum civitas quideni amitticur ) ubertas vero ret^ie- 

tur : quod accklic ci 5 ciii aqua Sc igni intcrdiftuin 
fueric» velei> ijuiin-iniuiauideportatuseit (3) 

• De minma. . . * *. 

$. j. Minimaxapitis demiiiutio cft> cum civitas 
minetur & libercas> ied i^acus hominis commucatur, 
c]uod accidit in his , c]ai, cmh ioi |uris fuerint , ccr^ 
pcriint alieno )Ufi fubje6ti eil^ > v^l^contra:, veluti ii 
fiiiusfiamilias a -paore t^mandpatjus fueric, eft capjbce 
demiiiutus. (4} 

' ■ \ ' ' Be 

m m m k » ■ ^^^^ ™^ 



Cl) paregriniu,dq>«rtati]f mW» imt ftatom» 

petfonam, capat in civitate / in familia , oftec ik U« 
bertas ' Juris Gentiuoi' ttkfi DO^ S>ic(C Capitis demmu* 
tio mt ini)t fO atm , fed media. riMne MT Mtigcn* 

' €tnige veteres jC^ti [)iXit\\ nuc bie maximam capiri» de« 

minutioncm • ut maxima medtam comprehendar. vid. 
/. I. §.8» /l ad SCtum lcrt. /. 1. 5.4./; fui^ & lci. 
/. de extr, ccgnH. • ' 

(a) 3S«nn Cnfilid!) etner fO moj^ Jibcrtatem , cXi civitatem 

'%M\xi wnb nwc ftatum famiiia; t)fcriicfct, Da crf. €. tl((^ 
'iitogiren (diTct / nnt) nnet)n:um ein fiUusfamiiias tDicft^ 

b<i<f«t Capitis dtteiittucio mmima. 2>icfcr tlierSftet 
I nxitec VkWt < <U ^ ^ faomine ini juris hoiiko a* 

YwiA TYant tmtt)* £>e$gleid)en Q>enn etnec omancipiret 

tDilD, fO QCftbret er ni(t)t met)C ad familiam emancipantis, 
jcx familia dimittitur, fitque homo fui juris. ©aburcf) 
fam cr auS bcr parva civitate , ex familia, ex defpotia 

lyerrtul'/ ba^ ^ecVi^^rci. famiiia: mucbe ftcrtobren/ metl bcc 
. 'GBater t)eu ®p()tt i€clau|ttc/ bet) Oer le^ten Emancipation 
oftec bic RtmanopaRilmi ft((^ beOung , unD ibn ^mNUO/ 

- ' imtcmillfommj^manumittirte. 9hKt>^ dto recen<« 
tiori artace |)ie Emandpacia Anaftatiafia ittb' Jnf&iiinea 

' aufqefommcn 1 tiRt) bergleicben-iniagiftariae Tanditiones» 

.mancipationes & remancipationes auf()cl)6rct , fo tan Ct;? 
gentliiO ^i^ cmancipatio fciuc capiti^ dcminutio mc^r ^C^ 
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■ De Jervo Taaiiumiffi, 

'■' §. 4. Sernis autem manumillas cipitc non «unui- 
011; (jj quia iiulliun capuc habaic, ' ^ _ 

, . . • De ^utatione eUgmtatij. ; 

$. 5. Quibus autem dignitas mi^is qoain ftacus 
BMiiiuuair, capice non minuuncur : & ideo a Sena,- 
aTmotos capite noii minui, conftac (6) ■ 

JnterfMtoM §. »U. fufr4k tit. frox, 

4. 6. Quod aucem diclum eft , manere cognalio- 
nis ius etiam poft capi^ deaunudonem; (7) iux: ita 



SS: »«Bm ttic Das eine capiii. demuiutiooem neimco. 

Srrrac ftttr aiibtre «.aifon ju 9tf«'W l'*^ fl*""fl 
te. -fcafiifi alfo flcncnnct ©ccoc- SiUcin ci t(l aKttuiifl ju 

eohn car«ii.Magiftrattt«naiicip.COI»url>«/ fol«C« et>Ctt 
fo tiicl fetin follC , «II •CtWt.fciC jmag.nanaE veodiMoes 

wrtrrflt* atf4<l)«n mdt-cii. SBcntttl l)Cjffci ««ttw/#i«r, 

Ln !lC emancipatiooei uitb «dopuooes tUXO bCl^ 
• Jrtntg capitis deminutioBcm HCnnCtt > UCtltt Cl tW» 

ko(b cui ftatus Dtrlolircii / bcc «atus famiiia: roicb 9(4n« 
kmwi» J«cin«cn m perfot», ttti «put twclooccn. 

(t\ Serros oob habet capot, oec perfonBm, oec ^CDm. 

BKftftt^ ntt aibmcc fo a«c tii«0iBWi«,^>&wiWB, bacm 

smt m fcmcm tigcntn mm of*"»»' ; «"P»» 

minui non poterat. 

In Capitis detninuiione (ttfttf m«nMof auf btn ftatu« 
libertatis , civitatis & familiae, ob itt bicfcn tinc CBtCOtt* 

Ixnina «otttebe?. a)««n ftcbct «bcc nitbt 6uf d.gmtatein. 

qtteTaDtumauMlgi accideos eft , crgo mutauo digoitaus 

(7) 2)ic CapitU ^lttwootiaton »tn>Cf«llKn, ut agoapo finia- 
tur 5 btnn nxr nidjtmtteioftmaianwa, m av^alMt 

mic itl , M; aucj) ratin Agnaois mi^ wlnt i vm «: 
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eft, ii nuEdma capki&deaiiiuijtio imervjeniat : nianet 

enim cognatio. Nnm 11 maxima capicis deminuti^ 
ini;eryeaiat , jus. qi^oque cognauanis periit» utputt 
Jcryituce^ alicu|uK c<Jgnati : & jio quidem, tfmantlmit 
fiis^fucric, recipic cognationem. Sexi {k^ilm inliiiam 
4jui$ deportatus fit> cognatio iblvitur. 

/id ^^/os agnatos iutela ^ertineU 

$i 7. Gum autem ad agnatos tutela pertincac, non 
Sym^ nd QU}ue«.peruua>ied ad eos cantum, qui pro* 

,:icinuoi:es gradu fimt : velr fi -phires ejusdem gradiis 
.fiint, ad omncs percinet >veiuci fi plures fratresr funt^' 
,qMri.uuuni gradum obtinent, pariter tA tuteiam vo- 

canwr. {%) 



■» • • • ♦ » 



' » TITU- 



I ♦ 



'fuix^m wk mf^t, melt^tj ebeii bic UrfacOtift , 
, mvum bicfcr litul Oiec mit cingcfc(>al(ct mtbtii Agn^tio 

civile nomen cft. Agnatio eft inter libcros Jiomines, 
intcr farailiam, intcr civcs, incer cognatos, ©C^CtbiC^ 

fcc rcfpcAus »crIof)rcn , fo t)bm au^ Agnatio auf. 

Cogpatio a6cr/ tanquamnomen naturale, Mcibcti ali- 
qui rffeAus cognationis pcr capitis deininutioncm toUi 

poflMnt 3 oto bic natutli^ pr«^nH!«s witb nUDt «ifi^ 

yj9^tnf licet qitiis etiam ienriis &ic» i^e. c^olaDguii^tas 
est fanguine v^eiis remanet. 

(8) ®ict)c oitn Tit. XV. not. a. Qu. S)aUn m anH) capitis 
dcminutioncm ? Refp.2>ie©cucf(6eii ^abctt nie bctglci^ 
cl)cn ect)a&c , alfo imdjtn toit autb bic unb 
9ict)cn^^ 9lrt bcr ^nm iMi. aastr ^Mi oiim ftinc 

fofabl PrificiDia de perfonis » c^pite , emandpatiooe* 

llnRri ^Mmtmtn mmm teftiren > ftc ftnb fcine fcrti 
poeiue. 2Bo8 man I)icc oor6ringct , fint) lanier fmftra- 

nesc quxftioncs. ginbct man fllcic^ aliquid fimilc, ta- 
imcn caufam non vidco » naCUIU n^ii; 2MUKt)m C&Ctt . 

Sl^mifiO RMfi fo(uo« . 
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. \-,TITULgS. .XVIL 

DE LEGITIMA PATRO. 

NORUM TUTELA. ■ 

EX eadem l^c duo^ecim talj^ij^iyn ^ Ubei-corum 
& libertarom cutela ad PatFono» liberosque eo- 
rmn percinet : ( i ) Quap & ipfe kgitima tuteta vocr- 
tur non. quia uominaiim iU' ca. lcge de hac tuccia 
caveatur; fed ipxia peniicie gccepca 4(1 p^r interpre- 
/tationcm, ac fi verbis legis introdufta eliet.' Eo enim 
ipib, quod lixredicatcs libercorum Uberc^ruinque> ii 
ihteftatidecelMent, juUerat lex ad p^trohoslibeiM- 
ve eoriim pcrcinere, crediderunt vetereSi voluille le- 
gl^i^etiam tiicclas ad eos percinere : cum &c agnacos» 
qnos ad hanredtcacem' iex vocat, eosdem & mtores 
eflc jallerit : qnia plerLimqac, ubi .fucccdionis eft 
tmoUimencum^ , ibi 6c, luceUe oiuis eilc. debec. Ideo 
^ »item dbdmus fUrum^ue ; quia (i a fc^mina ioiptibes 
manumiccaturv ip^ii ad Uiereditatem vocacur, cmn 
aUus iic cuton . 

' nen fen^vim impiibci^fn fnantlinimret , tott befftn TViwr 
f(l) ? Refp. 23ct dominus manumirtens McibCt Patronus 
tOU bcm fcrvo nnanumiiro, Da^ Jus Patronatus a5ec fu^r^ 
. t le iai ju^ fuccedendi fervo manumiHb ttlit jtCl)- ?inb<ttl 
niin Di« tutela legitima agnatorum it)r Fondamcnc in LL. 
XII. Tabb. aui beC Raifon 1)01^ H)cil bic Agnati fucccdi- 

tw / fo ftaben Wc alten^iicillcn jefaot: eaJem efi ra^ 

$ff$ e^dem eft l^fs jhqt^k» • unb bO^CO Die CQrdam 
Patrooonim legitiniam tn (Sdng gebra4)t pcr isterpi^ 
. umQm exteofivam « ob fd&on bODOn in LL. XIL Tabk 

niit cxprcfTmaBorten tiirt-t^ ge^ac^t morrcn. Pubiicac rci 

intcrett, ne pupilloru.r rcs negliganturi alfO pdC U Oitl 

^ileui ,bem i^tioao ote Tutd autimiasen- 

-1 y (oaajoii 
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De Legitima Pakjent£tm Tutela. ^1^9 

TITULUS XVIII. ^ 

DE LEGH IMA IMREN- 

: TUM TUTELA. 

• - ■ « 

EXemplo patroaonim recepta eft alia tutela , qiue 
& ip& legitinia vocatlm Naih ii quisfiiiam 
mt fiiiam , nepotem aut neptem ex fiUo > &c deinceps^ 
inipuberes^ euiancipavcrit > legitunu^ Ciorum 4itf»r 
crit. (i) . , ' . . . , 

, TiTVLvs XIX. : 

FIDUCIARiA TUTELA.' 



St '&*alia tutela, qiix fidaciaria appcUatur. (i) 
Nam ii pater. £iiuin vei iiUauj, ..nepoteni vd- 

nepteoi. 



ii} Mm:1m*Bm Uim eo^n ex aiiiveriitate t^CUS lii^, 

MTBi lM! Cbi^afiii juris, qcl)6r(c m ni(bt mci)c ad ii-. 
, Iot parvam civitatem 5 aifi) erDfc er Den SBntet ni^)t/ unb 
tcc 58«ter Dcn @o^n nid^t. 2)a QeDad^te Dec 2Bmcr: 3* 

Will bci) Der IC^tCn imaginaria veaditione t)On Dcin patrcj 
liduciario Dic remancip^cion aitfDiiigcn / tunc dimittam^ 
dc manu mea dominica' tanquam mcumfcrvum cffecftum.. 

^aiutab nun micD Der eoon fcin libertasrDecflgatei* ^m' 

Pacroous. 3)i€ Patrpi^ ^nb> .tHr UlNrnoroiii impuberivn 
tutores legiumi j gg^it per huiic proceffiim ] 

iindgiimtt raidicioins , remancipationis & dcnique ma-' 
fifmi^onis Patronus , Dcr i2ot)n tjinflCqcn fcm libertus,. 
Ergo etiam onus tutelae in patrem patronura redundat. • ^ 

0) \lia}iaupimc7itfe/a^duciaria nidt^ts anDcrl, cilBmnn.- 

Dtf emancipatoris fiiii perfedae atatis ufcr Dit frarrcfj 
cmancipatos impu^t^^ aQ0CmBl#ait|tr^lI9Ct. ©Ctt«, 
IDdC cmancipatio impuberum. citt Ufiror inii^is i 

fflViibcs^ patiT flwicbatw» ^uii cft ^vi tutelwi iuQTci- 
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19» lHSTTnmOWMjuSTmiANlLtt.I.TlT.XlX.. 

neptemj veldeincepsimpuberes imnLmit(enc> lcgi- 
timam naiKi^cicur coruui tucclani. Quq dctunoto, 
ii liben ejus virilis lexus exiftant> fiduciarii tutom 

, ^ * " ^ . . 

piat? Refp. S>Cj Phtds defiulfti emancfpatoris (inl)ere 
jroiTc ®5l)n< marcn fidudarii tuioris. Legbinia agnato- 

rum tutcia foiite uidjt flcncnnct iDcrDen / Ms Sim voat 

• OUd DCC S^millC l)Crau^, ex unitate familix. Jus ergj 
agnationis & turcla agiiationi^ cranr cxriiida. £>U35t;!; 

' bermarcn ibrc^ fraterculi emancipan Pacroni nicOf / auo 
mt CS aittf^ iegiuma Patronorum tuieia^ (£{c marcrt 
emancipari parentes fo fomcmon aucOnk&t fa^ 
gcn I le^timam parencom cutelam locum habere. Scd 
non rdmqueDdi erant ike altofev jciiiicatoft i admint- 

Ifaatore» tmore. go muftc man alfo auf tin ncu Com- 
xnentum Dcncfcn / uuD Da fagun ftc : ifl bO(t) fpcs in- 

iignis unt) iiducia Ddf &iC fratres ex uno fanguine • tOHlU 
fU fllci^) nict)! mcftC ex una famili;€ civiraie agnati firiD / 

tottm Doct) a\i cognati fi(() no(() it)cc$ ^^BruDcrs gcbubtenb . 

pater, cum emanciparet unpuberem» collocaverat in hb^ 
liquis impuberis ftaeribus majortamfcus. vid. JoifeS^Au» 
om DiC ^ CnOraSMjhhcisrht -In bac fiduda praD» 
finmioni a pro)nmifate ftogoinis duAae ifmtxa, totum 

hujus tutelx fundamentum cojiiitHt. Guil. Maranxts , 
difcipulus CujACii , Anteceifor ju Thouloufe, DCC Parj* 
argute & clcganrer flcfd)rictCU , Dcifcn Opcra atCC 
COC finD / fagct : 9)?an ncnnc fiC fiduciariam tutelam bc£f 

locien f tpcii moii bat SBearaum^ / fore, uc imnc frar 

terculum ematicipacum iint bene educamri ftatrea ntta 
saajores. * Cicil mic iidiiciaria b^ieditas ^mifXi ge» 

fniitnct ii)irD , mcil mditin cima t)aS SBcrmttcii ()ar , ec 
H)crDe Dic (SrbfcDafft reftimiren j fo l)a< man cucl) auf Die* 

fcn Doi 58ettraucn / Tore ut reftituat omnia fratri ; li ad 
adultam a?catem pervcnerit. SEBcil abcc Dcr fratrum 

jiisnt(t)( bcfldnDifl Daurct, fo man um fo oicl mcf)r Da^ 

5fBP>rt fiduriarius gc^raUCDCI h.e. tcmporarius , prccarius; 
DC |)ingcg^ Da$ jus patroni 8c parentis in libdrtum Sc 

ffliun^^ 6c|tafiDig Daurcr. Jos. Nerius orcfc^ am Dcfleif 
cihgcfc^cif' ^ mar P^oTeflbr ju Ma> imb f;^mft*4«i^' 

Sfe ffcDctf tn GAvBtimi* Roftsicri O&iS^ire ju^Sii- . 
4lia jcMfUCR/ (cr molie eDfii |o emc CaUeOion i;on And^^ 
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lilionltli ioorum, vclfratris, vellororis, vel c^tc- 
rormii efiiciuntur. Atqui (z) pacrono lcgitimo ojr * 
torc morcuo^ liberi quoque ejus iegitimi fijnt tuto- 
rcs. Quoniam filius quidem defuiidip ii non eilec 

a vi* 



qpxt^ibus Romanis {)frail5 qttiU, trieGK^viu*) bd fieOeii 

: 4inoergUi(I)li(t)K @acl)en fo mo()l ton ber Suriftcret) al§ Au- 

tonbus Grapcis. Cc bdt auct) mi Dtjferh dc fiihdm-ia $m 

ekb«riM 

<z) 9}ie(e f)a5en nicbt oemud ; mit M( SBortt bterej ^iteUr 
y^^^'»/ />tf/rw &c. usque ad fincm ju ertldreu feon i al# 
(etn Merillius ^at fob^ jcrlcgtt/ no» tcmiefcii/ Dof Mc 

SBgOCtC ; -^tqut Patrm H^iiknff mtr^ nurm^ liberhqu^^ 
qMe tjm Jkm^kgiiim $uHres ^ eine ObjeAion jinl) / ric 

ji(^bcc biperator macDer, nemlid): SEaruiu ijl in pro- 

po&o cafututelic fiduciarix ein ncac^inomen rutorum ii- , 

duciariorum noibig a^rrefen/ {)a mn ei ja tco Dein-DJa^ 
inen mti tutoris legitimi latTcu fonnen ? it^anim foUcn Dic 

S5iUDeC nicf)t fcp fonnen tutores legitimi ex jure Patr«« 
fiatus 3^ quod ad filios transfenur 5ej) Defl libertis verc 
|a)ibu5 Impiabexibus , E-go aucf) 5(1) DiefCO / mi t(l Olfil 
I)ie turela fiduciaria R&(t)i0 ? Sed Refp. qumam <bc. tod^ 

*c« n4rrif(()c aiiMci ftdtrc ftnilcn gefe^ei n>er&en. 

fflClliHQ t& foniien Dic fratres impuberis fratris eraancipati 

yiii bc^wgennic^)! tutores le^uimi t)cip^ mcil Derglcicftm 
iinpubes , n)enn cr axxis nichr n)dre emancipiret n)orD;:n f 

IIKPI m fratrum poteftatem, UUD fOlgli(t) aU^^ UiC^t UiUeC 

il}re tuteiam legitimam tjefommcn / mclmel)r abec ein ho^» 
. mQ fui juris r^orben n)(w:c. Aingegcn 5at ei an( Dcn H- ' 

bens Parroni ctnC anDCCC 11(1» DlCfe ^fttlMljMt / iHlf (lC 
lOCCi^ SjOlCC j jura Patronatus ifi iimriiiii impu|>erem ma> 
numi/rum famoi)( / ^ bic cucdam lcsiciinam er6en / 
^bci; liittK n6(l)ia / Dap jic Mudarli titore* gciiennet 

HKCDcn. 3)cnn mcnn aU(ft ein todDcC liberrus in fervili 

condicionc oerWieben x^m , fo n)ucDe er codem jure Dcr 
3EinDer feine* Patroni JtnecDJ 3e&!ic&en/ unD in domini- 
ca poteaate gcmcfcn fei)n,Da ^inaegen ein frater impu- 

bes, patre fuo mortuo^ \\\ feiucAfracris adolti po- 
tefUtem flcfOIIUIICII nHirC* SGBcil mtlt frater laens OWC 
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a vivo patrc emancipatus , poft obftum ejus Cm juris 
efiiceretxir; nec in fratrum poteftateni recideret, 
idcoquc nec in tutelam. Libertusaueem, fi fervus 
jiianliilet,' utique codem jure apud libcros domini 
poft mortem cjus futurus eliet, . Ita taaien hi ad tu- 
telam vocantut, fi pertedac fint 2etati& Quod no- 
toa conftitutio in onmibus tutclis & cuiaciQnibu^ 
libicrvari generalitcr ptecepit. 



«fi||B# 



TITU- 



r 



in potdUte «ea ift, ^uod tamen l.berti Patroni dice- 
«« poflint, f» WirD mit il)m tiur fiducu comrahiM/ 

tofi tr Wt tttdam trtuli^ wtftfteii nwcfit / rocil tt m 

«Rriihcc fcn. Conf. Biossonius & Pitiscus, gj?ail fart 

SVte @a(!)e folstrtw iWUitt t)w(ltfltn: &fmm 

libertus Pauli »irb 0«« Itberto. «locum Pauli i Mf 
jns Patronatus trbtt mOR. 3fttf fiW» i»p«be» 
cipatus roar nitftt libertus fratruna faomm. W tf! ■«« 
«MlferUnttrft^tib inter libertos & fratres, eD Dltft «WO) 
fetn tKffl SBattC in Dcr lnittcn Mancipation per diftam 

'aiur«veiiditio^^ oii liberti nitgcfct^cu roucfitn. Fra- 

ter fnuuiaam' eiat libcrtus fratris. Nova objeftio : 2)cC 

«BaitcTat it* M ^^'^''ITJ^^llS^^^^Z 
cipai.on t)orbcl)(il«tt/ \m ct mji tJorbcbaittn , fo t)at 

«t tg aud) transferirtn ftimw. . ^f» & 

competit. Re&. €r l)ot t« fur ft* 6<bato«« W 

ftint erben. ©a8 )«« Patronati» ifl peiftoaliffimnm< 
offibut patris inbacrens . patn foli per tertiam enkmeW 
Mtiehem , cui adnexum erat paAum de remancipa- 
mne', a.^tnm. non ad h«redes vergens. Ergoncc 
ibfii tiwai' wiafi-t^atronbrum vel quafi-Parentum com- 

^cii;;-:^e»rf.ijf ^H^ ?»"?S^t|S.:i^ 

cos» 



Digitized by Google 



DB AmLlAMQ TU TORE, ET EO, &C. I^J 

TITVLVS XX. 

DE ATTIUANO TUTO- 

RE, ET EQ, QVI EX LEGE 

JULIA ET TITIA DABATU&. . 

^usanti^uum, Si rtuUus fit tiOat* 

SI aiinnUdsomninotiitor fiierat, eidabacur, in 
urbe quidem a Praetore urbano, & majdre pap. 
tc Tribunonim plebis, tutor ex Attilia (j) : in 

^ " Ff- 

(«J Stqnbjir tuOa Daima inUrbe Roma. In teftament» 
^ p«er opamQm pro llberi» cepifle confilium cenfetur \ 
' dirpofitio hominis , ibi 'ceirat difpofitio legis." 

ptt vm rein t«|lamcnt ba / ftin tutor teftamentarius , 
fO jinb bt< agnati proximi juc Tutel ba- Si & hi 4eii- 

ciunt, fo nui^ t)o(t) ixtf acmt aBcftn, tMcaEBaoft, bce 
pupuiui. pupiuus nj^t Mriaicn iMtiKni ^ m m^ 

. tOOdn tutor ftpn. Sflkr twe ? An ordinariiu Magiftr^. 

»«• ? J5c» bcndtMKcniiMnxn Wcrju bcfonDfrt Magiftratu» 
wwwotti/ nnt) jnxir in Ctr ©MW^om ex Ugt AttiiM. 
w<Qmct4enrlt(t) Wtftc lex «nb oon rocm tc ucgcbtn wor&trr/ 
ixw i(t nwt) ntttt umtc Iicb ®tlc()rftn auStftmodxi. Sts- . 

fMANus PiGHivs in Amdibui Rdtnanis , Mc in I Folian- 
Itn bt(lt()tn , unb fci)C rar/ 06tr in Hiftoria Romana Mt 
. IJntnt6tl)rIt(t) |in&; (Sc ftot bic Confule», PnetMt* Ro- 
«anos ftupenda diUgenria gdiUHaiCt) ndHKt/ Ci IMiK 
M«cus AKTomw Attiui» Ul«C»cr tMMn fltOtftn , co. 
jus m Hiftona R«Biana fit nendo. Sed earet autonia- 
ttbot. ©le 0»mcc Nftn tintn Gentem Attiliam. Vid. 
ANTMaos Aoeinmms, Patin, Vaiuant, Fulvios Ursi- 

jTOs ^ Famii. Romaii. ®tc tc abcc ti^tntlitl) flcnjtftn, 
nondum patuic. inu^ tfn oltcc lex ftijn/ nxi(btca6cc 
«rft tnt(taiil»cn , bo btt Pr«tores f(|)OH lia njartn- Ame» 

quam enjm PiaEcores a ConfulibOi diftinAt elienc,|baf 

bitftr lex nocO m\. in Dtr ^cit / poflea vm invMb 
videmr. a)fc»afefiWnlfcWha»tpnuno ifl/ bogtc I 

«we annu» V. C. ftfy. roeim ipor^cu , urtb olji) pt)n* 
fiCftpc ad «annm j 4j. (a £. Attium Tribuaw Plebis 
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provinciis vcro aPra^iidibus provinciarum ox kgeju* 
lia&Tiua* (x) ^ • 

si 



j fltmfm/ §u referircn fci). ©enn Livius faget^. 59. C9. 

tOp DQinai^U f(l)Pn DeC Practor Urbanus 3c maxima pars 
Tribunorum plebis \mi jus dandi tutores Qtj^aii f itibvn^ 

tt in t)cc*?t|bric 6efagrc« 3a()c« baS Q^rcmpel bci tutorw 

' tolC Hifpalae feceoim a Pra^ore & Tribunif petiu <||t# 

fii^ret 91(fo fttetnct bcr icx f(()on mt^ wtt ttfnge tete 
C1C8RONIM gcrocfcn fci)n. 3>em Slnfeben nad) ^at bec 

Praetor mit ben Tribunis Pkbis ein tidjt Confilium gu 

, l)ab|. ?lKan \}at Den Pupiiium bingebrac^t^ 6cr ftunb, fi 
fari pofTec, Dcc tutor burfftc tl^fu. S)aj ficl)et mau aHf 

Dcn Nummis tutelaribus in tutelas civium cufis 3 bcntl. 
IM fiel)et t)ie ciTitas aflCjeit OOC bem tutofe fedeme , fttb 
figura fdl» & (cfaeniate. Fetrus Busmanmds «;i Nfftis sd 
Pislrmm iK^t CillC curieufcObfervapon 90lt btcfn: (utela 

fedcnte vxb oom pupiiio ftame tcmotbt / aii4> cifi '))aae 
Numnoos allegirct/ rDorau^ bicfcc Mos crfldrct merbcn Jan. 
3n 3i0in tt)aren icben Tribuni Plebis, mx benen mufle 

flUn major pars tci) t)icfcm tutelari confilio ncbfi fiemPrse- . 
. lore aOCjCit ^aqegCH fei)n, h c. fcxTribuni Piebis ex rc- 
gula concurrebant cum Praetorc. go i|l ti iu urbe O^U 

tocfen. ))at autd (lebauret ufa^e ad tcn^ra Clkwu^ 

Conf GRAviNA.^fi^* {ur,€hfi LiL i. §• 
(a) Sed quid ia pnoTiinciis t an les Atciiia & ibi locum 
llabuit ? Refp. Non femper ea obfenrabatur. Amtoh. 
*ScHvtTmG. m Jufisprud. Ame-JuJHmiAam, ad fragmen^m 

'Vipani i)at BCjciget, bag man mat in einigen ^cooin^tn : 
legem Attiiiam jn 9ic()t flcnommcn , in awWn atec nm^ 

Sed Lex Julia Ttua (ciiuge Exemplaria, alS Vinnius, le^ 

fcn : irx juiia & 7hsa , abcc e* ifl nict)t n6t[)ig / faget 
man boct) auc^ Lexjuiu Paj^ 06 e^ glctct^itoeQia^attictt 

ftlfl)) f>rofpcxit in provinciisf m Praefes provinciac tu- 
tores pupillis daret > fine cjos confenfo ^tC |t(t> fCtttCC 

fecr Tucei anmaifen. 9(6er nictit alc Vronmiscn otirbcti 

l)urc{) Pratfides rcflicrct. Silicfte get^orfen ad populnm,et:s 
Ii{1)c bcui Sf ai)fcr. ^ene mucben l)ur(t) Proconfuies rcflie^ 
rct, Otcfctmrct) Praefides; mand)c/ bie nicl)t gro^ maren , 
riar nur burct) Prx-tores , Proprjttores. Qu. SiBaun iii 
bicfcr Lex cjcgcbcu morbcn ? Refp. Vinnius roeipe^ tufftti 
fcit DWl Oto H.MaJUANVs Vaumius DiK Mr^VP^^'^ Pcire/cm^ 
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Si ff^ fit futuri tutorij tejiamcntarii. 

I. Sed & fi 111 teftamento tucor lub condlcione % 
pxt die ceri;o datus fuerat j quanxdiu condicio , auc 
dies pen4ebat> ex iisdem legibus mcor aUus interim 
dari pocerat. Idem fi pure dacu.s fuerat quanidiu , . 
ex telUniento nemo haeres ejdftebat , camdiu ex. eis- 
jAsm legibus tucor^petenilus etat* Qui definebat . 
fc cutor i fi condidu exticerat, aut dies venerat , auc 
ixxr^s extiterau ^ 

Si tutor 4b hofi ^^us coftus fit^ 

« 

• §. Ab hoftibus quocjue tutore capto > ex his lc- 
gibus tutor petebatur : qui definebat ellc tutor» is-» 
qui captus erat, in civitatcm revcrfiis fuerat. Nam 
rcveriiisrecipicbat cucelam jure poftliminii» 

Quando.^ cur ^kfiirint ex di^is Ugihus tutores 

dari. 

§•5. Scd ex his legibus tutores pupillis defierunc 
<lari pofteftquam pritM Coniules pupillis utriu5« \ 

• que 

na ediret t)at, wi\f. man flemr^. Peirescius mt Pr«- 

• fct tm ?)arUment m Aix j fein teSen t)aben m «an G.i$. 
• stKDo (rejflid) bef(t)rie6cn. Cr l»at mV0 Diefer Lex 

. JnliaTitiagctyi^Cf ad tntipora Augusti , babeC mtU eC 

. Juiia dcmmttt* AbGosTosflHicCoiifttif tiRl) Dama^K 

no* ein ConM faflfeftoit bir Tmus ^icf» AlAssomjSt ' ^ 

, difcipuius CujAcn, t)at einc Dpfef^mm ge()aUen^ Tiw^t ' 
' barrn er au* ®eleqenl)cit gcnonimen, iu u'nterfu(t)en / quit 

ille fueric ? fed tiihil invenir. 9r>on Dicfen bCDtHtt Confu- 
• libas ordirurio & fufiedo dicitur ]ulia TfUa. 

(3) !Biefe «landl turom ex L JuliaTitta W OU^e^&tCt ' 
tinD poflt Claudium bat Cv^ aUCt) HaDrtatto^ rcpetiret. SuB-' • 

TONitM ninf? cin 3urifl jfcifig lefen- ®: n)ac ein 3tiri|!^ 

tmi) i at ni<i)t aQun t)ie Hiftoriam .Imperatorum , fftnbCClt 
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c]ue iexus cucores ex inquiiicione dare ccsperunt , dt* 
iiide Praetores ex conftitutioAibus. (4) Nam fiipra* 
didis legibus, neque dc cautione a ciuonbus exigen- 
<la> rem ialvam pupillis fore : ncque de.con^^eUcndil 
Cutoribus td tutdx admmiftratioiiem quicquamr ca« 
vebatur. • * fus 

. Samol)ll ftabcn 6ic Tribuni Plcbis aufijeftorcr / unb We 
Principcs f(()ri(ben ft(t fclhc fo. Si marb a(fo {oUt)t$ 

jas conllitucndi tutores DCR Ccmfulibus, Praeton & Prae* 
tfedo Urbls concedirct/ UOft IQKU: ICbCm tM) fctncr Juri». 
«lidions l)a()Crl)CrPr^or intra pomoeria tantuni,|)CrPr«» 
ftftut Urbis Obcr tMtt OttffCT Mt GcaDt fol(t)Cf jus excrdfii 
fC S)tcf(l bat ScmLTmG dU 1M| ficfont)«r< obfcrrim ^ 

t)a bo4) t4)on Cujacws unb anHcrc tf remarquirct ; au(6 

FaBROTTUS Unb VlNNWS. M,ANTOHmuS PHItOSOPHUS {)flt 

' Cincntigcncn Practorem pupiUarcm unO tutelarem gefcQtt* 

Paulus unb Ulpianus ^abcn cin cigcn ®u(t) dcofficio Vra^ . 

tuuians g(f(t)riebCH. Vid. JuLius Capitolinus i« Fi* ^ 
M M. AfOenini PJnlofopUCap. lOi , ©icfcS l|l (iu Scri* 
ptor Hiaoriar Augua^ , 90 Suetonius auf()6£Ct / fOnflCn 

Scripcorcs an. Obkbcht |)at ftc ittfiinimcn edirct in 
SYOf iNmift MtSuriflcn ftc lcfen motttcii^ ®o (ricQt mott 

Chronologiam legum in DCtl Jtopf, O^nC WU»t^&xm 

j)eret) ift. Barum fpre(t)en wir / tatcl» daMnem fuiffe 

Apud Romanos jurisdidionis non ordinariz » fed extra* 
ordinari^: j bCnU aliC Oicfe Praetorcs ©arcn cxrraordinani. 
jDiCfC Magifbracus muflcn bauptf(i(t)(i(t) inquiriren in per- 

fonam » mores , vitam nitoris , b(rglci(()en Unt(rfu(bun0 

QKto tn bcr Tutda teilamemaria nod() lcgitima VmM 

' toar. Hnb nwl Dcnn ffxm abfurd gciiKiin nHbc^ cu 

tien Totorem fc Curatorem juateidt) iO MCOlDllCII/ fO moc^ 
t)C bcm Tbtori fecondario <UI(Q blC admiiiiftrado ferfmi 

pupiiii anDcraauet/ quo nomine noiftisn^ar/ utcijosw 

modi tutor fatisdaret £c iidejufrores clafficos , Q)ie (i btC 
muen ^wrijlCfl flcncqnct^ confticueret, ceoi pupilU fid* 
▼am fore. 

25^i i(l t^it tcnfimuo M. Antonini PHiLOfiOPHi, bCT ^ 
JWlbCrli(i) fiur biC rem tutelarem fleforgCt^ J)ieCautio UUtl 

aQMfc@t(^l^t(n/ bie bai)C9 obfervirct n^urbcn/finb ts/ox 
}ujuf(t)ccitcii/ DicacicOt bat cr groffe Utfa(()c bacju gcboMi 
bcnn cr fa^ / ba^ bic Confuics Dicl ju tbun ttub bcS 
Pupi]ii®a(()enm(()tfot)ern>a((cafomcn/ a(^n)wncmci« . 
gcntcSSannparjuflcfc^cttouroc* KO 

• . - 
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§. 4. Sed hoc jiire uciinur^ ut Romx qliidem prae-. 
£e£fcus urbi, .vel Prartor (ecuiidum fuam jurisdi^o* 
ncm (5)5 in proviiiciis autcm Prxlides cx inquilicionc 
tucores crearenc» vel Magiftratus juflii Pra^idum» fi 
sion iint magnx pupilii faculcaces. {G) 

^us Ntrutjfimtm. 

§• 5 . Nos autem per conUicu^ioaem noftnun(7) hx3^ 
jusmodi difficuitat^ hominum reiecantes necei^ 

data 

(5) Tempore Justiniani tutores non a ConfuUbus confti* 
tuebantur, fed a PraetorilHii» non tiiteUribu< tamen» fed 
ordinariis. ^iflMUll tDattn 16- Pnriorei iadtom. £nK 
PnrfeftQS Urbis I^MCMI^ coQcarrentem jorisdiftiomm 

' in tntcUs. Ccilte Jtirisdidlion sieng usque ad ceinefr 

num lapidem utycc oOc Volicci) @a^(n um SRom {)crum ^ 

lint) inncc^alb 9iom# lCic DeC Mr. d'Argenfon \\\ Paris. 
« Praetons Jurisdidion toat inclufa mosnibus urbis» 

S)iC Anciquarii jOIUf 01 fci)i; # tOO iHi; primos lapis aitgi# 

fangen ftnbc. 

(6) OMT |i4t incommode , oOcn Wixm JCint)Cf n, bic Dffl 
Mt arm oaren/ tutores lu |c([cni (Kt^cr Khu M Pr«fci 

povmcias fal4)Ct per Magiftranis municipales» 
rim Cl bCII Decnrionibast Dutimviris. 

(7) €nWi(^ tftat JustiwAMos s» / jo. C ^fc audiemUt 

mtin t)ic aiiegirte Conflicutio ||([)ci/ no4)ctti)al t)injif. 

SSeilman C^ebclTcn UberbiC facuhates pupilli minores dif- 

putiret / morinncn jtc 6e|le^n unO mas uc ilnD ? (iKeic^^ 

U)Um i\\ ein terminus aequivocus & relativus) fo 11) lCOC 

tcfirtct/ ba^/ mennba^ SBermogen Dei Pupim nic^t uitra 
foo, foiidos jt(b ccnrccEic/ (Sin foUdus |)C9 nal^ brto 

9it(^r« ▼id.QKO^ovnjs* filius jACoai acpater hodiomi 
• ffWMS J&MM». ) fo foUc itt Magiftrams monidpa. 
lis iine jofltt etiam nrSBfidis PraviHcue cincn mtorem gc^ 

Un "Anntn i mit 3ujiet)una Iti Siifc^of^ oocr bc^ Juridi. 
ci Aiexandriac , iDenn K% \n Wefec ©mot ©dre. gsDa.* l)iec 

JuridicusUlexandriac fe^ , Oon Dem tt>ic in Den Pand acil 

cinen flanftenJiml ^beu/ conf. Gundungu l^and f^x ji^ 
IMti £iuKC Pifl. 40 Ihmirftmt Mt^fKmH. . ^nn UxXi 
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tsB Imstitotiootm Jlt«iwani Liib« L TmXX. 

dlaca jiilTionc Pra^lidLUii , difpofuimus , fi facultatcs 
pupilli veia^ulti us<jae ad quiiigcntos iglidos valcant» 
Defeniores civitatum una cum ejusdem ciyicatis reli* 
gioriffijno Anciftiic 3 vcl alias pablicas pcrfonas , id 
eft, Magiftratus vel JuridicuiiiAtexaudriuiE civitatis, 
tutores vel curatores creare : legitima cautela fccun- 
dum ejusdcai conftitutionis normam prxftandaj vide- 
Ucec corum periculo » ijui eam acdpiunt» 

Ratio tutfU^^ 
$. 6. Impuberes autem in tutjblael&> haturali juri^ 

conveniens cft , ut is , cjui perfe^ «tads ndn fit 9 
titcrius tucela regamr. • " • 

De tuteU ratione reddenda. {$) 
$. 7* Cum crgo pupiiioram pupiliarumque tuto- 

ises. . 

. ^ 

Epifcopus ober Deftfifor ctTitatis bat '•drc / fp foIttfilK 

Mttti perfona publica bUfe ^imlt Ijabew / «tiam filie • 

Prsclidis provinci* jufTu , abCt cum inquifitione. 2)ic 

-Sbmbfft ftat ec fontKfiict) Daciu qeiiomtnm , Dal)cr fie ftce 
in rebus fccuiaribus immcr flibiTcrei: 3}Ia((H aiinemaiTcr. 
€c t>art^ fte niic rDcglaiTen mogcn ; eS i|l euie itclil;d)e ea^ 
fOi / &orinnen bie «iW)5ffe ni(l)t« ju fprc^cii DaDen. ly 

•WNDowFim Sap. viftn^paftflt imb eocajos «1 j^rr, p«^/. 

l)aL*ett Dicfe^ biflig ccnfiteT. Cl?. SEBftS »««1 Defcnfores 
civitaiM K Refp. S)ie MutHdpia IVdretl fimwe dvitatis 

KomsB, unl). fllcid)n)ic fic tarin Coiifulcs, Senatoiw» Tri- 
bunos plebis imUn , alfo l)attcn fic in municipiis loco 
Confulum Duumviros , loco Senatorum Decurioncs, lo- 
co Tribunorum P cbis Dcfenforcs plcbis ^ civiutis. 

nvi alf» nur anbcte Vocabuia* S)a abet bic ®tabte Dnrct) 
Opi%ia unb Comm^rm jua^nomaitn I fo |}abcn ftc tict» 

aml) Confules » Senatofci» tribuno» Plcbk scncnnet/ mit 

inan ftet) unMoset : '9&rDCtmei{lec im& 3tatb Dir ®M||K 
' ^paile. ©lciwenunl)icTrll>iirtPlebbattffca»Iiit«ffe 

fcefi ScKf^ fc|)Cn muften , nc quid deirimcnti capiat, ttl^ 
fO mulieu btC Defenfores civitatis aU(t) in Municipiis l)ar^ 
OUf f^!)en / nc plebs malc habcrccur » unde apmcn ^o* 
rum ortum. 

(t) Tuteia cft i«m MtttnOisi tKiU flC fC^tt MK £duca« 
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De Attiliano TuTORE, Er Eo, &c. 19^ 

^^i^ , . — J _ . ' 

rcs iiegotia gcranc , poft pubcrca^cem cuccix judicio 
• l^ttoneai reddunL (9) ' ' 

, TITU- . ^ 

tion. Plato de legibus \fit ttStH %tm\ivXtU Hnuuuioi 

^ fokim ioctim ^aiegicet lii .fcmcni SBii4> ^ 

(9) Ante Impcratores & inprimis M. Antoninum Philo» 
SOPHUM t)at mail ftOn tCC adione direda tucclae & con- 
traria feinCrt qcmiffen legem & confuetudinem gct)abr. 

9Ran tKU t>ie Tutores jmac m 3iecl)nung gefocbcct / ato . 

ttidbt ex peculiari atiqua lcge & adlione. S>i( Imperato- * 

res fet^ten Dtefclbe ecd ein / imd etabiirlcn eirnn quaS 

' ffraftufn : Tdtor mucbt dcrocDnet^ ut res pupilli & per- 
fonaon tueretur, eC cxercicte W Pupilli fein dominium; 
6at)eU beijfet eC Otft in jure domlhus. Vid. Grotius dt 

B. &P. ad Gai IV. 1. 1. 3u biefem dido rcDuPAu. 
^ lus , (Ai m Siotncc. 2)cc tucor roac roie dommus , t)tc 

' '* pttpillus Q)ie fervus» ejus dominium dormiebat » iifquc 

* dum finita eflet tutela. Pupillus n)ac haeres futurus , n)tC * 

* ttn mniiten»' Sed revivifcit dominium. ii tutela fue- 
ritmiita» mnc competit ipfi atto direAa» qoas in ipfa 

' lege dir^fte ft Immediate Cimdata eft & exprefla. In 
LL XII. Tabb. |lunt) jmac i\m% dc judicio tute!;jc . oficC 
nUC OOn bCC Cau^a furri , fi quid furripulfTet. ©acirt 
' i(l (tUCft bie adio contraria gegcfinbet ad indemnitatem 

' confequendam j ftenn Dec pupiiius fan uicfti focbecn 9 ut \ 

locttpletetut cum damno tutoris. StQe adiones ad m« 
demnitatem ncniKt mon contrarlas , Diejentgen aber dire- * 

aas, iDenn mtc tiiiec Dom3lnf(iti0 obiigicetifi/ba: anbcre . 

XS^i slei4>#fQlli)Cm ex poft £mAo; fi « poft faao, puf 
pilttts tenetvir reffimere tutori » quae de fuo expendtr* 

LuDovicus Capeilus ^at u5e|; ben loc, cn, Pauli ^em 
• jure Grx-co geicigct , Dti^ bie ©ciecften fcjion eben taS lU- 
tuirct [)a6en : @a lange Dec Scbe ein Stitio fei) , fei) ec mie 
cin ffiK(I)t , unD unJec Dcc ®ema(t DeSTutoris. QJeo nnt 

' S)eUtfC^en bat tai Principium de dominio tutoris niC ob- 

' tinicct. Sei) uns iil an ben meiflcn Orten bec Tutor ocr# 
fmtml aae 3al)ce3ietDming otQitUgen/ mUba aaerDtn0f 
sarMmftt^ig ift.umaOerCon&fionporjotonmien' (Ract^ 
ben fRcii||l$91&fd()ieDen mu^c qu^tidie f)icd)ming tDnn. 

HaAenus de tutela Komana & ejus fpeciebus. Qi]« 

* - N4 ^citea 
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^dbcn bie Xkurfitcn dud) DergUictHn diviiiones tatclac gc# 
hctbt ? 2)ie lDeutf(t)cii iiamn cDeDeffen feine ccOamcnta > 

dfO foDet aU(t) bie turcla tcftamcntaria meg. S)te tefta-, 

mcnta tlnD Den ©eutf(t)tn febi' fpat bcfanm mtbui > tii ixr 
QKarcf finb pc erfl tcmporc intcrrcgni auffommen. Le- 
gitimam tureiam 0a«cn fte dn^ ni^t / fonbccn Da £art^ 
be^i^ tt)ar aneicitS^ocmunD D(Nt ^merumertt^oficn jCttu 
t)ent, Dte t)er j(a9jcc Sociiiimb mac AberMc AnM: oacr 
fcintrgroffetiQkifiicii/ tKitiiiii ftti» feie^tfmi tc^ 

lc^t. Yi4 [^. MEHCipt J^Tmek Smmsy DcT bat gc^ 

3ei(|et/ Eietflori Sazoni» olim in tota Sajronia yal cme* 

lae competii;re.ol)nflead)tet ftct) berfelbe fonft in bergleittcit 
dUcn ^ait)cii Mict;i bod) iu Derfteigen pfleget. Hodie muf 
alfo un KDer Tutor confirmictt iDcrDen/ c<gel)occtfol(tK5 bcin 
Ja,:>^ Oerrn; unD n)cm eS Dericlbe gcDcn miB/feintn ^ub- 
aiterncn ; ceiu Magiftratui» fau |tct) tetncc ber tatel« 

teaamentari» oDer lcgititBae ohnc De^ i!atlbCt^iS)Crnt Cm- 
fimi^tiDii umtrii^/ Cf t|l «|0 (Ctn j«s noviter imrodif 
Aum» fonbcrit nur itt ^tc. Ukf. Jc i^y*- repetircf^ 

ba ba j i)i6mifct)e gtcd)t eingef(t)lt^en i|l. 2>ic eanbe^^^d 
ren tontcn ia nttftt fclbtl tutorcs fcpn / alfo fe^ tcn fie anberc/ 
wib giengen aucb nicbt bie Agnatos unb Cognaros oorbet) , 
iDie biefer Mos no(|) in Gaiiia i|i, ba man bie Srwttbe 
fiuf j 3la(t)fi5)au^ befcftciDct , mit it)neu de tutorc dando dc- 
libcrirct, unb einen auS i^rem SRittel boriu ffSgiU , Vicl« 

PoiiCAT l€S Loks^ Crvilcs diins Itur trJrt nMtHr^t .in g* 

iml>att4) xa i 6. ^nttfix. Uttb mcnn bcrPrioceps fecti 

. nitoreiii teftameniMjttm Qdcr legitimiim iuc|)| coofinni* 

ren ober approbiren toifll , tdti cr iDn optimo jiire MriMfi 

fen , auc^ Obne rationibqs decidcndi , ut ipti rcfpondi* 

. mus in ejusmoai c^ufa nacb 3erb|l , m[i)t6 ber geqenfeU 
ligc Advocat , D. Boenicm , nid)tfajfen fome / bci: immec 
uod) rationes dccidendi ium meniqjlcn babci) bcrlangte/ cup 

futor lcgicimu^ vel t^(\amenuriu$ non admittatur« ^| 

lotiiait noA au j bem altcn jure tutei^ t)cr , Xtoffi befen 
Ut taxor oatt, toai bct Fupiiius )%U0 uicbt braucdte^ 
ffir (ic|» UMtm burfftc, n^ic tt in bcn tmeiis iUnOriQBi 
tioK^ ifl. OUfo babcn e- g- tnt ^er^e bon SBraftant/ Ciain 

unb 6arnr()en ein ^ect)t/ v^tKbtS man baS '2(n0ef<!(lnen0 
uet/ n)eil fonHen bajjtnige / n)ag ber Fupiii nicbt t)rauct)tc/ 
unb ibm u6rja mar , bem Principi gebbrte ^ mie e« nocft 
beut m ^aac tn €naeHanb i(I / ba ber Kontg aM , v^t 
^en Fupiiiis uutcr 1 1 3al)rcn ubcrjlugia i|li jii ficb ntmmt^ 

«tnn rotc «^rupiu (• t»iat(^i «UwitMcSBafcr Oini 
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-^. . AUTORITATB TOTOEUM. ^ ' %ox 

TITVLVS XXI. 

DE AUTORITATE TU- 

/ TORUM. (1) 

In ^ui^uf cmffis Jit neceputU. 

AUtoritas (z) autem tutoiis in quibusdam cauiis 
neceilaria pupiliis eft, iii cpibasddm non eft 

- neceC 

- lirlajren. Hodie ft{Kf mn m\fi, auf Ne tcftamemariam, 
IDcil man mi^ bic teftamcnta gellCtl lajfct i bie legitima 

aicl) Oen gccHnDcu ttbcrlaffcn / obec (le mecbcn aBc a Prin- 
cipe confirmicct. Sc^ bcii ©cuif(t)cn qab man tHcbn ta- * 

tonbus ein honorarium i bci) DCIl 3i6metn tDOC W txxt^l^ 

gratuita , |te fagtcn : aeScnn bec Pupiu nuc lii()4Ui ttoi ir 

> ^cu ^ ftc Ueffcn iW bcn U&ccfct)up Don aOen f^xm 

FupiUi i iMicC iomitt wADiC tutela aiinmiiftmria lUii» 

foium» imb MiMNi fetite iR^^ Vid. 

I .ScmtTw W D/f ^y?^ *. tKi^ecBmR tii 3Bittcnl)CCfl flcfo^ 

> ' 0(t : Omneui tutelam hodie ceno refpediu effe dativam. 

' Ci ) Vid. omnino DifTenaiio mea i» Gtmdlingiams P. XXIX, 

hne: JeAttUrim0itmrmn& eunotrump etoltid)t XtJSiX. 

Cvmmc enim non aotorkatcm tmerponit. ^cc Tutor 
' Iji Dcm Pupillo gefcQct^ uc dominus. £>ec PupiUus if{ 
I - CntWcNC infans , fo micO CC pro abfentc fl^lten. Vid. 

- l. deReg.Jur. ibique Petr. Faber, difcipulus Cujacii s 
^ " bicfCC nennet tl)n fel^d Fabrum bene dotatum. @o 

bcc ^be ein 5linD ifl/ tt)ut«bec tutor aflil oOcw fiiono- 

' mine. £ipo necautoriuce bic opni cfl» 

I (i) 3)al SBoCt AliirKi^if j|l etn vocabulum relativum , un& 
\ W imi nmt) l)ec9iomif(|)en Jurispruden^ tVCOCA in receflii, 

j obtr bci) mi bat ti fcincn aiuftcn. Derivatur hscc vox ab 
^iKtf»^, benn Dte9lomcc betc(u()teten beng]?enfc()cn fecun- 

dom hcbdomadas «ratis , wtC W Cl ncnntcn / OOU 7. l|t 
7- 30^cn. Coiif. Censorinus ^ die NstaJi. 3ii Dfi} 

. fca 7. 5af>ccn i|I tcr PiipiUus im 

im fiinofus & mcnte captus » pro abTciitc bajtebatQr» 
; « wor ficicbil eamia. -JRa* eccetCftlW CT^ 7* 

.... . . 
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^0bm bU lt>i)it^n dud) ixrgUtctxn <&¥ifiQnes tatebr 
babt ? ©ie ©eutfcften ftarten etjebejTen feine rcaamcma j 

dlfo fdDei au(t) bie turcla tcftamencaria mq* S)U tcfta^ 

menta ftnD ben ©eutfctKn febc fpdt txfanni mtbm > in bec 
gRarcf jinb jic eifi tcmpore intcrregni auffommen. Lc* 
gitimam tutciam t)anen fte auct) ni(6t / fonbecn ber ?an# 
bc^^i^r tDor aQeieitSocntttn& tm ^tneruntert^oncnftttti 
Dern/ «ie btt 5Cat)fet; SBontiunb mar Kbec Mc JKiriMC aOee 
feiner ^rofen a^aaat/ oartim ftnft bic Dattiit bc^. 



(c|)m(. vidt [fm^ &^BMK;a 

jCtget / EleAon Saxoniae oUm in tota Saxonia jolx tme- 

laE: competiirre. i)i)naea(t)tet ftct) berfelbe fonll tn berflleic^eit 
filim £oa)cn Mtrt}! t)cct) tjerfleigen pfleget. Hodie muf 
alfo un jcDer Tutor confirmiitt iDcrben/ 9et)6ret fol(W bent 
8ant)4S Oerrn ^ unb mem eS bcriclbe ben mi, feintn 

alterncn ; £^CUi Magit^ratiii» (£| fau fciner ber tuteiac 
tcftamentarise ubcr legitimx ohne M ^ao&tf ^JSWCtl Cm* 
firm^tioii untcrii^n / ei i|l aH4) fetn jni noviter jmrodu* 

^ftom» fontKrn nur in Ap^. 4? «^. if?»* repetiret^ 
IHI iMii f)i&;utfct)e 9le(I)t etngef(bli4)en tfl. , Dieeanbci^^a 
ren fontcn ia nitibtfelbil tutores fcpn ^ alfofc^tcn |ic anberc/ 
linb gicngen aucb nict)t bie A^natos unb Cognatos norbco , 
mt bicfcr Mos noij) in Gaiiia iji, Da man bie greunbc 

aufl 3lati)?^>au^ bcfcbcibCt , mit it)neu de tutore dando de- 

iibcriret/ unb eitKn au8 i^rem 3Riticl barw fei|et. Vid« 

PoMAT /«f Iffi^ Ctvil^s diffts leur »dr€ nAmrel* in 8* 

vxi^ aiKti in foL i 6. 9t((>Ir. Unb meitn Dcr Priiuxps beti 

tiitarem teftamemariimi o&cr le^imum iMA confimd'* 

ren ober approbircn mtli ^ tan cr tbn qptimo jnre oamcrfi 

fen # aucf) obne rationitnis decidendi , ut ipfi refpondi* 

mus in ejusrooii caufa nacb 3erb|l / mclcbeS bcr gcijcnfci* 
f cgc Advocat , D. Boenicm , nicl)t faffcn tontc / bcr immec 
ttocb rationes dccidendi jum wcnigllcn babei) t)crlanqte, cur 

tutor legitimu^ vel t^ftamentarius non admittatur. 2)a< 

lommt no(b au< bem altcn jure tuteix ^r t SCrnfft beifeti 
bcr tutor aac^; mi ber Fupiiius )%li0 tiicbt brauc|)lc# 
(k A4> bei)alten twrffltc, oic c< tn bcn tDteiis iituftrimn 
tfl. 9IIf9 iKUKn c § bte ^crioge oon SBrabanf/ Croiit 

vnb Sarnr^en ein ^ccbt/ man ba^ 2(n0ef<!llnen0 
tiet^ rocit fanHen ba« jentge / ma^ bcr Pupiii nicbt brauc()te/ 
tinb ibm ubrig mx , bem Principi gcljbrte , mie ti nb(6 
beut \\\ tm tn i£ngcaanb i|l / ba ber SConig aQed / oai 
bcn Pwpi^iis uutsr i* 3al)rcnubcrtlu§igi|liai<|t(b nimmt^ 

tmn nw^errupiu (o »i(iUb4U/ aUitfBMcS8a|cr 
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TITVLVS XXI. 

Dfi AUTORITATE TU- 

■ ToayM. (I) 

AUtoritas (z) autem tutoris iu quibusdam canfis 
iiecejllaria pupillis eft» in quibasdain non efl 



- «rtaffWI. Hodie fiebet man tt)0[H auf bie tcftamentariam» 

iDfil man aucft bie teftamcnta gelten Idffet 3 tne legiciaui 
tttrb ben Srewnbcn u&erlaffen ^ ober j]e merben oOe a Prin. 
cipe confirmicet. SBi^ beu Seuif(()en gob matt btebn 
tonbus ein honorarium 5 bei) iHtt attmern war btc «eia 
grataita » fte fagten : aBBenti bcr PupUi nuc t»a< ec 

- ^ ltterfct)up i^oii eillen ©utern bel 

PupiUi 5 IM^ loaimt no<) btC tatda aifamirifiratoria Illu* 

firfiim, unb loa^ DaDon tcine 9iect>nunfl gefcftie^et. Vid. 
SciutTER ad Dtgefta h. t. Da^st Beyer in aajitunbcrfl flei(W 

0et : Omneai tutelam hodie ccrto refpedlu effe dativanL 
ii) Vid. omniiiiiiDiflcfCafio mea in GmdiffigmkP. XXIX. 

n.6.4e Attttrkm mtnm. CMtf MSCu Icfen bie Rih 
ianc : Je^jt$^i4$mmimmS ^sBmm, a5et ni(t)t rtJS)U 
Curaior enim non autoritatem joterponit,- Tutor 

ift bem Pupiiio flefe^et , uc dominus. 2)er Pupiiius i|t 

- cntrjc&er infans , fo n>irb er pro abfente fl^lten. Vid* 

/. S« deReg. Jur, ibique Petr. Fabur, difcipulus CujAcni 

Diefer nennet it)n felbf} Fabrum bene doratum. @o knitf 
fict ei:bccttiititibifi/ tiw^tKr tiMf oacl MctR &o 

lame* ^ Eifo nec.autoriuce luc opus eft» 

(1) ©ai SBore Au^has i(l ein voca^ulum relativum , «nb 

(WC awar nact) berSRomiftben Jurispruden^ mai in receffu, 
a&er 5eu un« bat e« feinen ?li^m^ Derivaiur hxc vox al» 
augendc, Oeun bte9lomer t)itract)teten bcnWciift^ iocoiii» 

dum hebdomadas «tatU > »ic HC Ci ncnntcn/ OOn 7. }tt 

7-3^9rfn. Conf. Cmsomu^^dieNMiiA 3nbener# 

fcn J^mn Id t« Pupiltai cin Jtatb , i^ans Tem, fic; 
«ti nmofiis & mente captus , pro abfente habebatur. 
tmor faciebat onmia, sjiact) CtCCtCOtm Ctjltn 7. 3al)^ 
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neceilaria: ut ccce, ii cjuid dari libi llipulcncur, non • 
cft necelTaria cucoris autoricas(f)> quod ii aiiispro* 
mictanc pupilii, neceflaria eft cutoris aucoricas, >fam^ 
qUc placuit , melioreui c]uidem condicionem liccrc 
cis were, eciam liue cucoris aacoricace : deccriorem. 
vcro non aiicer> quam cum tucbris ducoricacc. Un- 
de in liis caulis > ex quibus obiigationes muauE na- 
£:antur> uc in. emcionibus» vendid^Qnibas» locacio-. 

' nibus» 

ttnfiebac puer^ i. c. purxs, cujus pudenda non crinlta 

funt, mWt tht Hmn o^n^enSJlcnfcft^n gtftaltcn murDe ; 
iinl) 06 fict) M)on Dcc ?8cr|irtnt) cinigec maiTen m exeureii 

HnfiinflCC ^ plcne tamen nihilominus pucr confentire ne- 

' quit, SEBcit inDcifen bic 5EinDcc na* bem ikkimi i?tabc 
. imiflcmNl' ^Mii^ rebtn{6nncn/ fo^ mn fdbige ni(t)t 
' oflticit negiigirct, fon^cm ftc mtt barju gtiogen , fonbcr^ 

IM) 1^9 OQtn donationibus 9 ftipalationibut » & lolconi- 
bas aliis» obi pcarfentia opus crat , tHllic^ mM ttcXin^ 
fyt verba fofenma auJfpre(l)en / & quidcm^tor fede- 

bat 9 pupillus ftabat, bacum ijdt Petronius Arbiter t)it 
tutelam fedentem gcncnUCt / unb Burmannus l)at ail(ft 

bieft Obfcrvation gema^ct. DaS 5tinb mar nuc cin tyiW 
. Ut SJ^cnfct) , tonu alfo niu; balb confentircn / i)aU) ftipu; 

lari» mare tutor autoritatem interpiMaiBfe debebat*quae 
V0X m ab augeadb» tDit Nic- Heinsius ad Vt&enm 
$ar0tlum L\f.(X 1 \, obfervirtt. €C tmtfit perfonam po» 
idlM^ iitmi£am fupplene » int^rare • augere. S)(inittt fa j 
qjtx Vmnvs unft Bacuovius, t)tc rator t)a6t tSproptet in* 
tegrandam perfonam ti)Un mufcn. Confenfus erat fdp- 
pletorius , auAivus , bacum faget man: Tutofr datur per- 
fonac. Nam tutor (olum confcnfum augct 5 in rebur 
COtifenfus augeri nequit. ©icftg l)at mau aQeiCit 

' DOO Dtn Pupillis unb Miaoribus fttUglVAtt 0 Poltoorl 

nciuuti bii Dcutfittn. 

(j) Qu. flRufle bcr Tutor adejeit auftoritatem intarponi- 

rtn? Refp. 2)ie Tutcia id etngefit^ret ©orben^ ne pu. 

pillus damnum faciat. 5D0 alfo bCC Pupillus feinert 

@ct)aben, fonbern nuc Sortbeil au gtmartcn bat, @. 
wm i^m tmA «tfttKQcEa mirb/ uU St locupietioc» i)a 

«ttD Ktnt attcoritas tiiu>rti trfMftot. 
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nibus^, majidacis, dcpoiicis» ii cutoris aucorius non 
imerviinkc» ipfiqui<km> qui cum hb contxahunt»' 
obl^an^. : ac invicem pupiili non obiigancur. 

Excepio in /j^rcditate»^ y' 

$.1. Neqcietttmenhaeiredicatehiadare» neque bo^ 

HorLini portelTionem peterc , neque luereditacem cx 
fideicoinnulib fuicipere aiiter polfiint (^)^ nifi tuco^ 
ris*aiicoricate> (qumvi^ iiljis locro^ fic) ne uUum d»- 
mnum hdaeanc , . . ' 

QuomQdo intcrponi debct. 

§. 2. Tutor autem ftatim in ipfo negotio praftiisf 
dcbcc audor fieri (5)1 ii ii()c pupillo prodeile exifti- 

• r mavc- 

•"'-^ — • , — . I 

(4) SBctl t)(C Pupill in bonorum poireffione petenda utlO 
in hanredicaus pecitione @ci)a!)(n Uiben (OtltCi fo iHtt Da 
aucarstas cutorisnfttiHd* Picis: Hmditas camen: eft lu* 
crauva? Rdfp» icA effis ^tiam poteft daiimofar fi luiae» 
dius non fit fotvendo.' Hatres reprsefentat defiiiidluii 1 

' alfo \)ai\i\t ifl aOe ecftulbeH fcejot^Un imitTen. 

(f) mu(le in contincnti flef(()el)en# tcnn ein ftalCec Con- 
• fsQs iii feia Caisirens. SBctm tm contrabiten/moaenHNt 
feK4Sd4Kflaii|aii^4)enAi^^ Go-. 

. 'ampmo$ ^mmHt / c£ fet) miC folennitacis gratia 

Ni* <Si ifl abec ni(t)t fo. S)enn iDcil cin [^ancc Cenfens 
. lein Coniens ifi , fo muilebcc Tutor, loenn ber Confcns 
ferm fci)n folte / alcid^ Den Moment Die anbece ^elffte fup- 
piirenr foriil »erlofd&et (a biefei: l)al6e Confens. Dicis : 
©ec tutor fon es ja ft^tnacl) t^un? Refp. 3njn)if(t)en l)&r^ 
». tt l(ieicc aut / unD menn gleict) Oer tmor feinen {)albenCon- 
fens batttt $ctt)an t)(itte / mdrc ct botb ni(t)t vaiidus gen)C« 

i«^ i)inR (&l balb<t Coofens ntCDct tm ConfBOs,^ 
iMmatt) WM tliC reCcocradUo |a Ctft linctt QCHCn legem • 

ctne neue iiaiQn erforDert. Iboxmi folget/ Nt totor muP 

fCDen/ l)Oren. SBon ftiefcm aAu folenni, ad quem prae- 
. fentia tutoris & pupilli requirebatur, vid. /,189. rf^/ff^t 

j«r. ibique Jac Gothofredus. ©ie Komer \fi!bm aBejeit 
aucoritatem & confenfum forgfdliig untcrf^)ieben. vid. 
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maverit. Poft tempus vero> vel pcr cpiftolam , aut 
pcr nuncium intcrpofita autoritas nihil agit. (&} 

[ . 

diAinguirUtt tltCOt i\t tempora infantia; 8c puberratis i t>CLs 

l)cr finm m (tucb Dicfe nmtti^uUm ^om nlc^t. Wiit 
mnntn bt\jbt6 tin ^oUmtt i i)a{)ct ceOim aucoritatis in- 
rerpofnio cx continenti. 25(1) 3iomecn l)atie eint 

fulUle Raifon , Xii\% Grotius de ]ure & P, agnofciltt ^ 
fcilicet Galenicam & Hippocracicam fuiffe dodrinam.. 

©iefagten : gin impubes ifi nuc ein t)a[bec aKenf^)/ fein 

Confens (jl nuc Cin t)alf)eC Confens , ein ftalbec Confens 
j(i fein Confens. Tutor fupplet confenfum , nihil au- 
tem non poteft fuppleri , fipplere pracfupponiret eni^aS* 
Confenfus vero folus pupilli eft nihil > Denu CC !(] biUiJ» 
Ergo per ratihabifionem fuppleri & autoritas interpo- 
ni nequit, n)Ot)l abcC in continenti. Dcc Bcmft)e rai- 
fonnicet \\iA)i 10 metaphylifct) Ulll) abltrad , Dacj» Ijl it iU 

fumm / tDie Simlerus dou feincn ©cOmei^crn faget- Slbetr 
h*efe ginfalt Dec3>eurfrt)cn mt mit cincc invioiabien Xccuc 
fiec<jcfcafcJ)afftet. Sille^/ ma^ bei) Den Deuifctcn nocl) ho- 

' dic in materia tutciari obtinicct / flCtCaUC ict) mic auf citl 

^latQm m bctngen* j mic abet t)tec in oielen £uu(n 

flnbcn/ fOnncniDiCaH explicandum Jus Romanum ticff^ 

bd) bcauften. !Der 2)(u(i*e faget/ tan auc() Autorita& 

interponicet IDCCrtn ex poft fado per ratihabitioncm, per 

cpiftoiam. ^ei) uufi! iicQct ni(f)i5 Dacan, ob Dec DocmanD^ 

f(ftafftlicf)e Confens in continenti eDec ex poft fado t)[Hs 

gugefoiuinen fei) , iinD l)iHDect nic^tS/ Daf Die Facuhas 

Lipfienfis . mic Mencke in fcilUn PdndtBis anfulKct/ cia 
ncn ConcraA fiir nuH UnD nicftlig CCflcicet, quia confcn- 
fus & autoriras tutoris ex poft faAo accefferanl j DCMn 

fic l)atinepte g:fpi'oct)en, unD Die Raifon ^ccStoincC/ eur 

in continenti autoritas tutoris interponenda » nict)t DCC^ 

(lariDcn. . 

(^) Qu, Quid, fi fine autoritate tutoris pupillus contra- 

xerit ? Refp. !Dcc Contrad mt Don Sciten Dcl anDccft 
fcdfftig/ Dcc blieb it)mvaiide obiigicet, »cnn bcrPupii- 
tus m\it, bci) Diefcm (lunD e«/ ob Dec Contraa oclten foltc 
SDacum nennte tt.m Decgleicten Contradus ciaudicantes. 
©em aiiDeifn gcfcl)al)e cect)t , mtm bat cc mit cinem ^in^ 

t)e contrahiret fme autoritatc tutoiis ? Scmu^ja IjicCUntCC 

cim t)o(^ inicntion geftabt {)abcn* 
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Qm csfii int€$f$m mm jwtcji. 

5 • Si incer tutorer^ pupillumque judicio •gen'* 
Jum fit : quia ipie tutor in retn iiiam nutor dle*non 
poteft: non praftorius tutor (uc olim) conftituimr , 
led curator in iocum ejus datur : quo curatorc inter- 
Tcniente, judidum peragitUTa Sc eopera^, cuni* 
tor cHc deliiuc {7) \ 

t 

0- -M ■ ■ _ ] - - ■■■■■■■ » — ■ ■ ■ >- I I - 

(7) ®it 1(|[1C SraflC i(i : Quo cafu tutor autoricatcm fuam 
imcrponere oon poliit? Rcfp. In caufa propria 3M# 
fyX man tn fol^em '^a^ tiniXi Curatorem ad interim Uct^ I 

orbncte , fo abcc ^ncn StuQcn bco un« (hu i lcnn tocr Dcm . \ 
Pupiiio ermas fc()ulDi9 iO/ oDcr m il)m procefiicei ^ tmr» 
nubt iucTutei fldaffim, ttcittf oud) fctK)» felbfi JvmiaA- 
io ATm 71. %mm f mmi vm fim tan , Da| ^ 

*^ bief; NoT€tIa r^»tiar » m biefir cexruc InfUtutionum» * 
fci)ll raup. Si haque incer tutorcm & pupillum Jis o- 
riatur, non poteil clfe cutor» alias in fua ipHus re aur 
toiitatcm interponcrct , fontl l)di(e CC in caufa propria 

judicem agiret i Dat)er i)at man cinen neuen Tutarem (t^. 

f(|^^ qui pro pupillo in judicio loco ttitoris primi a* / 
feret. 2>ic(m nemiCI Paulus Mcrem prMUrmm. Jom* 
9a£im abtt foict: €1 1(1 nt^t nbttiiq , ut cutor decur»' 
ftd faffidc» Curatofem dari SD^roiK? Rcfp. Dcit 

dten Jodieiis gieng aati folemi , bie alren foiennia un& 
Reguix juris j^auerten noct>/ bat)er wurW Tutor erforbcrt. 

Ergo primus manere non poterat , obflabat regula : 7#« 
terem hahMti tutpr mn dMtur. SiUcin t6 ()ief ; Re vera 

IKU er teinen Tutorem ; Dcnn meil er in licc cum popil- 
lo ilttfo t(l cr inefficax^ Non effe Scnoo appaierc ihbmh 
falilKis fum onnm ideni^. lu lice tucor prinitts i|p« / 

' paiere non i>aterat. Uvfimnjmif Cl tV^rc more 
ftt)c|)CII* ^id* infi» de Tatelis^ Tlr. %u conf. Schultimo 
sd h. L MoTditcr ^at DCT Tucor primus aufge^orct-, Im- 
pnbcri curator jure TCtcri plane dari non poterat. £r- 
go tutor datus. Slbcr fub Justiniano non rcquirebatur 
tutor praetorius > fufficicbat Curator , qui res curarct. 
S>enn Olle folennia Juris Romani ceffirtcn bti)ni ]vsrt* 

' MUMo. Ergo cciam conclutiones inde dedu^se* 
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• TITULUS XXII. 

QUIBUS MODIS TUTE- 



P 



LA FINITUR. 

Upilli pupilljEque, cum pubercs cflc 'cocperinc, t 
tutcla liberaiitur (i). Pubcrtatcm (2) ftutcm 



l)at bieftf 6et) mi mittt feinen 3iu^ert me()r i btnn eJ 
fan fteutigeS Zaqti Hmv / Dcr in^ litc cum pupiiio ifi , 
ttttor iiHtDeit , ja el ip eine eirane ftarauf gefe^Kt / nem^ 

poena Cred^i cotnmilfi h. e. ejus , quod pupillus 

ip& debec » tMiti cc ni(i)( foU()e8 bet) Dci; mvctmm ^^i^i^ 

' flet> 3a ei ijl pXM hl^miae in Sov» 7% C, i. 6* 2. DOCW 

<tuf sefeiiet. t)af (lincr INC Tntd oMrcicti foa/ fi eft w 

• iitor vcl dcbiior pupillL 

(i) i|l *n mxm 'lm\ bte Urfc(l)e oefaaet worDen/ wac* 

• tint eS ^eiffe: Tutorem dari perfonae, Curatorem rebus, 

nunmebr aber folgct/ Daf einer , ber pubes morDen / fiic 
<mc gance ^rfon ,^ pi^ne confentirc poffit , geac()# 
tet aerbe. • ©iefe< ifl Der er(te Modus feivendi tuteiam; 
^ pubes ()at olfi^ fcincn tucorem mc()r 9onnbtben/ qui 

. 









11! 



Curatorem. \ 

f a) S5ei) Den Mafcuits tfl bie Pufceita» im uben 3<^ftc boc# • 

• ftanben. SPon Dcn foeminis faget man nid)t letcj)i/ bo^ fte 

• puberes jeon / fonDccn quando viripotentes funt , libe- 
Tanior atutela. Atqui viripotentes effe cenfentur, quan- 
do nieilfei fiuere incipiunt , & hoc fit ordinarie anno 
lecacis ntno. S)iefe Annos ^at JtrsTmiANusgcfeijetilinb 

foaet btcc # boi iOHir fon^ beo ben 3t&tnern bie pubis in- 
fpeaio bco Mafici^u^ 4ef<)ei)en , ob c^ ftOoii be^ bcii 

mellis ob radoiiem allegatam flk()t Il5tt)l9 9en)tfen , bOC() 

baic er nunme^r foltfte^ autb ad niafeQloseiecendiret, nt 

pubis infpeftio ncceffaria fit. /. uh. C. quanio uu Qu. 
3ft ej benn in fa<^lo aabr 1 quod veteres pubem infpe» 

' .xerinc ? Refp. ©ie inei|len ^uriilcn / fonberlict) Jac. R^- 
VANiOTp MI^M iCt«4^ 

m 

% 

• ' Digitized by Googlc 



QlTTBVS MODIS TVIZLA FINITUR. 20? 



vetcrcs quidem non Iblum ex annis, fed edain ex ha- 
bini corporis in mafculis arftimari -volebant. Noftf« 

autem majeflas dignum ellc cafticace noilrorum tem- 

» porum 

bai (c t)en Sipmctit beralcictKn S^inge fSMb flcCc / cr ba* 
, it btt AmiquUdtcn tMtt Mltattbcti / nmii Dic SKtaiff 

nfal)! corpuar deniMlirct , fotlbcrtt HUt «llf Dcilliabittim ex- 
teriiatt corfToris acfcl)en / Hnl) baMtll judicitct. Wt* 

tC fid) la ni(^( gcfct)i(f Ct , mc»ncn fiC / quis iUanl infpeaio- 
ncm habuit ? An Prsetor ? Quid, fi lippus fuit? faqcC 
PiTiscus in Ltxtcc Amiqu. Roman, SQBic tDCnn cr pubem 

J)dttc qDccr unb ni^t rc(t)t 9cfct)cn? @ct)a(t)(cc K^vARDai 

inCQnc(, babicum corporis ^ciffC nt4)C ipfa pudendaphy- 
ficc infpicere. Ulpianus unb Plinm \^\{iXi f(t)Otl gcfai 

loct I i)c» bctn 14N0 finnc cftmr dti TeAimenc 

tfXL Ejrgo etiam a cucebi quetn libexari hoc aiino»&- 

die liqoerew ^if) l)abc abcr cinc cigcnc Dijfermiti^rmm 

%maO){ in Guttdiingianis P. XXV. unl) gcmicfcn/ fcaJDic 
infpeAio aflcrbing* obtinitct l^abc- @o n)rnia man t)ic aU 
lcn DcutfctjCR Dcsmcgcn augflcla(l):t/ fo mcnig fan man cl . 

bcn iRomcrn Ubcl ncbmcn. mi cnim «iam infpedioncm 
pubcnaiu ijabuere phyficam, c4 jlci)Ctim Sfecuh Saxmc9 

vnb Suevito. <Dtc ®ricct)cn t)a5cn au(t) gcoi^ fecrskM^oi 

infpe<fijon (|C^M- S>a< fiCBNHfC ^ AiosToniAMB con- 
trsi HoB«jiiiM & RxBiiAiniiM. DctHI Fkoisks ^t ntff (it|)e 
C<dleaanea mCmmemfU ad jir^ephmem^^ tMI CT %Vtm» 

fcn ^ Da^ ftc ctiten gcmiffcn tn gcfc^ct , an mWm ftc bic 

juvcnes infpicirten , an ad matrimonium fmt idonei» 

• Grotius in Fior. Sfarf. jetgc t / t)a^ a!i(l) Dic 3nl>w ^°^P^- 

Aionem corporis iorflCnOUtmcn. Plato etiam foeminas 

iofpici juffiu 3^111 ba iMc 3id)cn Dcrliaft »iirDcn, f9 t)ac 

Ofan 9lci(( ventrem itfpicicil, li in qoem caderct ftirpa« 
do > eum efle Judxum. SrBTOKn» §n IhnMgm C I9» 

crjcl^fci / ba$ cr iR fctiicr Sugcnt) qcfcN / iHif uiati ctncii 

TtCtim / an elTet cifcumafus. BtC ^&mct t)al)cn ixm 
VX Dcn 3ci(cn Pauli, qui vixit tempore Alexandri Ssveri^ 

bcDbfr Tutei ni(t)t bic infpeAion qcbrauct)ct, abcrtocb bco 

bcn Nuptiis unl) in matrimonialibus. S)cnil l)ic SR6mCt5 

bcoratl)ctcn <?ar balb / \>cA fagct Tacitus , bo it bic ©cut* 
|ct)cn unb 3i6mif(t)cn Morcs ^jtm cinanbcr l)dlt / unb oori 
ttcn crilcrcn faqct : SeKM pPDomm Vamd, ^ic 3iomcc QUjO.. 
:|Ml tcp ^lilnail srayitatem fCHIO^ (IH^ «d ptttdBDtiam i 

> . ' ;■>■■•. ^;- . . ; • * •(OtfCC' 

•v » - ► ' t 

> 
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porum €3dftimans, bcnc putavit : quod in foeminis (}) 
cmm antiquis iinpudicum eilc viiuni eft, id ell, io- 
i^>eftiaii^ habicudinis corporis : hoc ctiain in mafca- ^ ' 
los extendcrc. Et idco noftra fan<fVa conftitutionc 
proniulg^ca» pubercacem iii maiculis poft decimum | 

' quar-^ 

telicr tontm ftfMbi)eora(i)(n« Bynxirshokk fagrtmKti, ' 

emiuiio.lacum haiNiUfc iorpediaoeni t mdi ktii fM; m 

fogm ObfervMmihis lA. |« up. Imfur/ ta^ \xi 

cxperiroenta t)af>e9 ans(|l((l(t ^Um / e. g. an ercftio cat- 

. cis adfit ? moDon (r obtt U\\m Semet^ 6cDbrhtQ(t' S>tt 
oI((n 3uri^(n maren t)iern6er \xmm : Bie c^ir^am unD , 

Sdhkniam fa()en auf poientiam generandi aAual^ni, quam 
cx ipfa infpedhone oudi cprporis judicari voIebanc,ve> 
ittcndiim<in lem ipiain» uc kiatur» an quis habeac in* * 
ftmnetita necefTaria .ad jenerandum , an habeat uien- 
lalam fittis manaccm. £>ie PrHMkam, abet faben 

ouf t)te Rcaiii4t| itnb fiiattn , Dap e I nut^ n&i^ig fe« , m ^ 

nudum infpkiatur corpus, tnt)em llian in t)er Jurispni* 

' den([ auf Da« ftt)e/ quod fit pieriimque , in b(m 1 4&ea 3af)r 
merbe gemeiniqljct) einec pubcs. Priscu^ Javolenus 
' me^nte / man muile bet)t)e j 6rau4)en nact) ':Sef(t)a||ent)ei( Dec 

Umfldnl)e ^ i. e. externum habitum corporu> ipfamque 
infpedionem conjungi debere pro re nata. ^OmCi; 

Iii<i4xen au^ Der denudatione uKnts t tmc t4) aul Dem Stm* 
. Tomo de iofpeAione Judaeorom bemtefcn/ unD trren al^ 
fo btefentgcti/ biclM) glauben, 6if 9tomec Witen fo Uxi^ 
oemefcn , bap fti berslcicten S>tngc ni(t)t flcDcaud^i. - 
^ fei)let a6ec auc^ Justimiamus , menn er bie lenrentiam Pi*- 

culianorum approbiret / Unt) bie infpe^ionem apud roa* 

fcuiospro impudico ^aU^ iul)em /a Diefc^ ^ tt^a^ nid)! li- \' \ 
bidinis caufa gefttie&ct ; fciue impudicitia ju nenneu. 
oefd)iet)ei aud) no(|) ^u(c lu Xage toto die ht\)\M , t)ap i 

|gt ^aO t)er 9)01^ t)ic infpeAio ocolaris pudeodoivm etiam { 
« dif erfo tm flC(i()ict)Ct. 

(i) Scnti JusTniiAiiQs gloiM, baf Mc 9i6iHCC bcftMcn Wc 

famkias llid)! iofpicicct # fi)ett fo((()ei impudicom fct) ^ fO . 

4tcet er mtebec , mxl bie 9i5mer be^faOI cinc gang auOcrc 
Raifon get)al)t. 3>enn oon eincr Pueiia fat)e msn nur t^ar* 

OUf/ an habcat menfes , un& n^enfl bicfc jt(() duffcrUU ^ f^ 

^)ieUen (te el fttion fur ein qemiffcg indicium • quod fit vi- 
/ffioteni.ttltbtVacaUoip&in^ca^^ ^i^t 

N SBadis 
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^ qWrtum «hnum complecum illico initium accipei» 

di(pofiiimiis : antiqaitatis normam in fgLHiinis hene 
poiitam^ iu fuo orcUne rcliiiqueutes , utpoi]; duode* 
ctm annos <x)nipletos viripotentes eflc credantur. 

\ V. De cspitis dimiiUitione puftHi^ 

' $• I. Item finitur tutela, ii adroeati fint adhuc im- 
puberes , v^l deportati. (4) Icem a in (ewttutem pu-? - 

pillus redigatur , vcl fi ab hoftibus captus fucrit. , 

De cmditioms eventu. 

Sed & ii usque ad cotam condttionem datu» 

fit tutor teftamento j seque evenit^ ut dciinat elle tu- 
tor» exiftente.conditioue. (^j , - 

" ^ De 

(4) ©CC ^nbcre MoJus finiendi tuteJam ift CapiUs detni» 
nutio^ fea Mors civiiis. 385cr XixXi civis Romanus, nicftt' 
fui juris ift/ tMtC l|l x(\^i mc{)C in tutela. Ergo omnis ca-^ 
pkis deminutio tollic turelam refpedu pupUli,ci$f(pitUit 
Maxioia , Media dIxi; Miidma. Qu. QuenfKMdo pupU^ 

' hit capitis^ demintttioQem maxiitiam & mediani pati ^0« 
tokf Refp. Id qnidcm raro fieto. ^ pone eafiitn» 
baf bCC pupillus pubertati proxinitts gcnxfdl/ £c malitia . 
fupplct aetatem , DaJ cr crimen perduclIionis& lacfae ma* 

' jcftatis, aut aliud acrox crimen ftcgdngcn / l)a fonU 

ft<9li4) deportiret iDcr^cn. i^abtn ttjic Docft ffjrcmpcl , ba 
ein impubes mit t)(C XoDeS-Sicatfe angefeOen n)uct)e/ ut 
refpondimus in cafu nact) 33caunj[(ttDtid ^ (actn SiOnei^ 
i)er^3uiiae # t)(C no(t) nicDt 14. 3<^r alr mt 1 mw^\^ 
Si^uer ondelcger* 2>al «Mir citK llorcN Matii^ tomm (^dt^ 

tC cr dc jurc ba^. S^nir DCrUcnct/ IIM tero diaavimus 
' gladiutn. Ira ctiam apiid RomanostOhtingcrc potuit > ut 
pupillus capitis deminutioncm fuftineret maxicram vel 
mcdiam. ()bnf auC!) Dic Tutela per minimam capi- 
tis dcmmutionem , i. e. arrogationem, auf 5 fccnn Da6 iff 
mutatio Aacus , n)0t)UCCt) DCC Pupillus in alienam fami-^ 
liam gelangCC* ^^^^ arrogi^to.r jam cft ejus tutor^ 
C5) ^ipQKitati fOtllKrUiO. m tmda teftamciitariat ^fil^l 

. 5> ' wn, 
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De Morte. ' - r, 

$. 5. Simili modo finitur {utela morte vei pupiUo^ 

rum, vel tutorum. (6) 

. De capttif demiftutione^ 

' $..4* Sed&capidsdeminutione tutoris^perquam 
1i{>ertasvelcivita$ dmittitur, omnistutela perit. (7) 
Miuinia aucan capicis deminutione tucoris , veiuci li 
fc in adoptionem dederit,Iegiti|na tantiun tutela per-« 
ic : capterse non percunt. Sed pupilli & pupilla? ca^ 
picis deminucio>licec minima iI;>onuies cutelas coiliu 



cS , ia^ btr Tcftator cinc Conditionl^iniufugel / «. §. mcna 
MciTJus nid)t Immbttf foa tt mmi eoI)n| QorimuiD 

, fct)n ^ Ol^ Pjftuius fofl (Qtor fi^n / donec PecrQs Veverfus 
^ iuerit ex itinere» ubi coDduidne exiftente deflat tQtela» 
' fed non ceflat munus Magiftracus » unD t)i(f(i; nui| CimU 

ant)crn conftituircn. ' ' 

(6) ^ict folgct Cin nCUCr Mc^us finiendi tutelam • minlidt) 
Mors natural/s i mors omnia folvit jura & omnes ob- 

' ]i|;ationes, t)a()CC ifi lcictt iU cra(t)tcn/ Oa^ bic turela mor* 
te •naiturati vei tutoris vel put^iiii aufgC(H>6clt UnD Ittflt^ 

biactnxrbc. , 

(r) 3n bcm gafl# fi tutor capitc denutmitur. jjlju foer^ 
... dcn f t)a$ bCC Tutor.qui maximam & inadiam capitis 
" demiiiutiooem paffus cft , um DcfiWCflCn bic tutelairi ni(j)t 

mcbr fnt)icn fonnc / mi cr n:ct)t mcl)r inter Quirites gc^ 
horct/ iinO folglic() fcin munus pubiicum, Dcrglcidjcn Dic 
Tutcia iji , nict)r ubcrncbnicn fan. Tutor lir o^ortet 

liber homo & eivis Romanus , fervus uon poteft efft 
tutor. $)CX nun DCt Tu(or niir minimam capitis demi« \ 
mitionem crlittcn^ i.e. XmWit tfl ^rirogt|tt IDOrbClt / fO 

W^xi i[)n Dicfcg an SQCtfcQunq bcr Tutei ni(t)(/ nAlii 
^cb cin fiiiusiamiiias tutof fci)n fon/ mcnti crnnrpcr^' 

' feAar aetatis if} /,n)C{Cl)Cj al)cr aiif Dic tutelam 

iu(t)t applicaWe fff. ©cnu njcnn Dcr(ilci(()en tutor legiti- 

imus a^nafus arrogircl ijl , fo DCrlicCCl CT Dic agnationem. 

cr uiit in cinc qantj aHDcrcSamilic. Er^o vatcri jurc pcsr 
dit tutcUoifuami fcil, leguimam. / < \ ' ' 
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' * De tempore. - . 

$. Praetcrea, qui ad ccrtum tchipus teftamenco 
dantur tutores^ finico eo deponunt tj^ceiam, {^) " ' 

De remotlone ^ exctifatione^ ■ 
§.<^. Definunt ctiam tutorescfle, qui vel rcmo- 
ventur (9) a cutelci ub id > quod ruipcdti viii funt : 
vel qui «X )ufta cauii fe exculant (i©)^ & onus admil 
mftrandae tutel^ dejnonunt, fec^indum ea, qua: infe- 
irius proponemus. ' . • 



1 



TITU- 

(I) ^« f«n gef(*cf)en , bn^ tiiur »on !)<8 Pupiiii vsk^ i™ 
Jttlamtnt jum ?Sorttiunb atffijff wirb , tiuwbtr « cau 
. iemfore, c.g. m i.^fibrcn fod Mevius tutor rotrfttn, obtt 
• ^tempus, v.g. Mevius jott 2. :ja5r mfiiitlSinWaBoS. 
, mmin fepn. ©wb im tottjn gaa6K i>3fl(K» an,. 

pupiUw nondom «tc<ffit «t ephebis, oeffMaeKtem Mevii 
tBtda . fcd apa ccdat mimiM Magiftruas , «aD jjjjft- 

iSrJ^^SL mofeti) ftitfcl ju mercftn 

Bop Dcr mtve mc m ttfiamtnt eintn tutorem ad certum 
tBtnpus gebta fan , d,c Magiftratus atcr mt. 3m (nlot 
m fangtt etc Tutoniflf^ a. ^abrtn trd Dic tutelam S 
. «iiD C8 roirD inbt^-tn ttii ontxctc Tutor «ccorDiM. ' 

(9) Si tutor res pnpilli & boDa dil^idare, eique minu* 

ms RM t*or* ciTifas , f tint capujs deminuti o , tiH Jf^ihimne 

Sfll f«?tt OtC Magiftratus tmcn anfittn tutorem. " 
Cio) Qu. An excufatione tutela finiatur ? Refo.. Tmbm* • 

•^jotetutor.lex ipftmi tutorem facit. sfficnil 

•«(ftt^excrtim/nfirptrl-niioiiiicfccyci. ••• 
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TITULUS XXllL 

DE CUR ATOlilBUS. 

Dc adMltisy^ cur cMratBres recifiant. 

MAlcLili quidem puberes&: fccminse ♦iripatentcs 
usiiiie ad viceiunum quincum annum conipls- 
tuni ciiracores accipiunc. ( i } Quia, Ucec puBeres ftnc» 
adhuc tameu ejus d^cacis lunc » uc fua n^gocia cueri 
nonpoilinu 

A 

s ^ : — rr^ — 

Qk^ Tutor pcrfonae, rei datur Curacor , curire dicimus de 
rebus, hinc Curator eft, qui negoiia vel res curat ju« 

" dicialitcr vel exirajudicialiter. gin Minor braud)eC 
fcinen Turorem feu quali pacentem fecumUrium » ct ^ 
4ttir einen Affiaemcn noibtS / timn Curatorem. Romani 
tnim dicebant V ®o4alt^ llitCC pubei f|i , IDtrD et cia 

, mntitc ^cnfcb/ er W (incn Donroiitmeneti ffiit(latib/ Da 

l^ingcqcn bco un* iiu 1 4t)cn 5abr bie petulartia erft t^t 
ongc()c(. ViNCENTius Gkavina fH Offg, fttri', bcitm maii 

' tanr,uam in nuce oaci aui Ocm fltoffcn SDercf t>U Gotho- 
FREDi 6ct)|atttttlCn bflt/ n)ai ad agnofccndum orbcm Ko- 

manum q^bm , (?r f^Tci^^t aucb f(I)on fatcin, unD tKr» 
bricfet mid) , ba$ Mn u Cierc in fcincr BihHotbeque An^ 
ibn tabcln n)oUen / aUobei; ni(t)t accurat fdjriek^ 
- mit er ein f^talianec n^dre^) t)at mir W wA Dem Cranni 
dt&olffen / ber fagct : mii(l Mr Me RempubUcim Ro-' 
mattam gan^ ant)ert etnfttlfeen , aU in fttbGequendbiis 
temporibiis. ' S)amal)!S , ba ftc fo fagten # pupiUum ejc 

ephebis excelfiire, puberem jam pleno gaudere confen^'' 
fp » ba fiC nOCl) fcinen Curatorem fiir Die A^inores f)^ 
bcn n^OitCn , n)ar nod) imemerata hominum virginiras, 
■ antiqua , reda difciplina. ©ic Juugcn lcrntcn C^ »011 

Den Silrcn. Darum ^KSratlKten bie SRomer Jo tntlD , iDie. 
J)ie ^utKni &a macin fe pieniffime fmiurii, fie burtf^ 
Mi teiticn Cnrmrem iyc6mi fonbem nnr bic prod^ 

ai0->tfivnes malas Viue. 2>a (cfat)t &et lex ia^ctja % 

mini fodc inquirircn / an juvenis liberios merit , mart 
felte i^m i\m £urat«rcm (jcl)*n. S)eC pubc* iutcmpe- 
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De CURATORIBITS. . * 2 



, A ^uiSus dentur CHrat$res. . ' 

§. I* Dantur aiitem.curatores ab cisdem magk 
i|rdl^^3iK& ^ qiiibus ^ cucores* {z): Sed curator ce- 
ftamento non daciir : datus Wnen toa&nnflmr decre* 
to Przcoris vel Pr^iidis, ^ . 

tilfimi |e dk fiirioftini» diabtatam, CT mtlff^ Ctntn Cu- 

*j>w»r«m ijabm- 2)en junqcn 5Rcfif*cn fcWet ti ni(t)t an 

i iKC facu taitc vitam agendi fobriam, fonbCCn am SBBlBcn. 
h& mt alfO fiftimpjlitt) , haberc curatorem^ mel(t>CC@(ftWtpf 
ntadjrc / uc fobrie viverctur. S)ccgla0cn Curatorcs niU^ 

ftcn aiic prodigi i)abcn , btc gabcn mna mf tt)cc re$ 9((|)# 

lUng/ ue ito 'di^^erderencur > bciin ^/^r^r^ (^cilfCt bCQlNefi 
){t<ltni|CCtt fCf €«filief >idiiiuiiftrare> {(CKtWKC Merf de po^ 

iboif gtfagci niir0 9}a(|> tocr ^ okr , Da ftr loxus §^ 
^y^m, M iKc di^mcc jtct) mit txti a^d^cn 9(0cttl*to» 

, rct(t)CCt i)attcn/ adolefcemes petulantije fefe dabanc» res 

: negligebancprofundebant. feque ad inciras redigebant* 
yid. pij/ir^. roea pon Kdmif4)en 5ud)rmci(fcrn ^ ba 
ifel) ftnc PaflSige auj Dem Cicerone uiiD 'Polybio a!Iegi- 
CCt ^alK* Sevttx alias virae a«liue£u^^ie4tabantur iu- 
panaria, leoonibus adhasrebanc, lioQa 4A\di$ dilapida- 

. hm. SOfinug^b Makci» , ANTonnfos PimosopHtis CM . 
:|IC|lL£fpf^^ fi^lten ale minertt, Oi^ lirugales fmc» 

^ilimftiifll^ t)a6cn/ vid. CAmaumrsim 

Ifks Af. AnMuni Fhtlof, C lo. /. i.fi deCurMr. Slac!) 

. I DMitm abcc 4nl)cctc c^ Antoninus Car.\calla , unD macfttc 

' HUC quad^ntenus bic Curatelam juc 3loti)n)enl)iateii / unl) 

: fagtc : €^ fc9 fllcict)n)oi)l ctnHiS f^imp^icbe^ / unt) foitc Dcn 

. Minoribus fccQ (lc^Ctt aa curatorem habere velint . aui» . 

, ncnommcn in bcct) Caiibus , ncmli^ mcnti cincc ciam Pfo« 
cef^s , coiHif Micn f»itt i itiA tMA mm iMe 

Tutor «cflHmnj tfwn jDte. . / : i ^i;^^^ - ^^^^^ 
(i) Gurator a Magiftratu eligenii mnori dabititr. Ma^ 

gxlirifttus enim con6rmabat curatores , ab adultis ju^e- 

nibus, minoribus, puberibus eledosi fciiicet qui prae- 

crac tutoribus dandis , dibat etiam curatores minori- 

bus. Qu. ^abcn Dic ?Komcc ni(t)t audl) qcbabt Curace- 

lam legicimam f Refp. S>ilfC tm bCl) |Wl furiofis, pro-. 
#«i%l|CIII»ill» tal i)Ct)Ac»ajs*TU, infra. 
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Z14* InSTITUT. JUSTlNiANI LlB. !• TlT. XXIIL 

§. 2. Item inviti adoielccutes curatores non acci- 
piuut (5)^ prsetcrquam in titeqn. Cumv «iiinfi 
' w ccrtam caufim ctari poceft, / '"J^ ' ' 

Dc 



O) il^ <il1C quzAio fadi : Ob Justinunvs Jffiit tU- 

• lojnl sednbert/ uru> i^emAirroiiiNiPHaosom cotw 

tiipimt)at( y AKtKmtxns gifadCt: Omtnet Mmoi^ 
' camifiTito$CbmQre$ faabereda|)€rei Jim 
^icr : Invtti adolefcentes curarores' ii(m aceipSiifiifv tiMi* 

in litem, D«m ta fdn cin fDl(t)er adultus Ui(()r IxdtCCt 
IDCrbCn. Ergo in hoc cafu detur Curator. Ego vero 
^ contra audentior ivi , defenfurus fententiam Crvsii • 
- JCti Bara^i & Prof. Lugdunenfis , in %chediafmate dt 
' mec^ha^e hakndi cura$0tm i^kd &inkm$. !Di4tK* (HUi 

c« am bfllcrt iacjrotfctti a tft eitte cxccOente Picce, d, s 
> Fiuiicsft tKtt piinit fiQiom liir oicM ouiiegen iafi 

fen r IWitl' «r^fb^lt wlsaroti d^iiiiMMte |li AtfhtKltt 

t!<iiw$natn)ar cin foiidcr 3«rifi, bie ^BtfuDcr ncnneniftti 

. fciflig virum dodani & merito lugendum. M. Anto*» 
KiNus Philosophus fc^tc : Omrtei addlefcent^s Curatorcs 
fcabeant 5 abtr^fte^OtUn bCl^ jus optionis ^cligendijquim . 
volcbant i OOd^ in judicialibus jcQfC cr i^UCH cmcn ex |>f« 
.ficidfine diira optione* . firg» re&e'<HcttUr : invir^^^^^ 
ratbr adolefceatibiis Mn datttr;:^<{U«a7haba^^ •jt^ 
.gehdi« Jdeb ett^m cusiior m teftain^nttr^f^aifti itoa 

, nequibat. * I)Olstt|dllt attl lKtil JuitoCanTOLmd / dtll - 

t^cn UtFiAm nnD aud bcm 7^*» ^feiOM-i»- 

S)ag jus eiigend: tontc i^ncn bcr 58ahr im Xcj» 
flaimnt ni(f)t nc!)mcn. €5 toinnit alfo mit Dc« I)cuiftl)cti 
Moribus in nm^ iibcrcin. Dcnn Da muflen aue im- 

puberes Curatorcs ^6cn / ^ed fme ele(^ione , unb fcic 
2>CUtii^en^ftinguirten mS^ Die imervalla aEtatis tli(|>t« 
88un WHi pX fe^Cn $ quon^ fetundum jura Ro- 
inanaf Tuior ife Cnrator differant. i.) 2)ii Tutda tfl 
. tripteic • (eilainem«isa> f^idna nnb iit^am,, |jt 6Bra« > 
' 'tda ifi Jure Juftimaneo & tKnro odcin datm< ^cnn 

eJ ifl erfl aefagct itjorbcn , bap tcc SBatcr im Jcltamcnt 

^ fcincm filio minori fcinctt Curatorem fe^CU t5nnC / untt 
fCl)On olim linb veteri jurc nuC^ CinC Curatela legi- , 
tima oai;/ i^^^ fll.DOtt) tcmpore JosxuuAMijc^on aufis 

/ * 1 Jt()di 
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ficbocet. ®ic bcRunl) barin , fca6 l)cJ furiofi unD pro- 

digi proximus agnatus fol(f)C fubVt^ 0 Tutor peKonir 
datur, Curator rei. 9lbCC ciu Minor bcaUCt/Ct Uiim l*e- 
cundarium patrem , qui intcjret fuam perfonam , tVlC 
Cill Piipillus ; t)Cnn Cin Minor fatl plene confentircu/ 
ab^r ob lubricam sctatem |)at CC CinCll Curatorem nOll)ii]/ 
fcCC it)m intuitu rci gcgcbCU rDicD. jlTutor dacur impu- 
beribus, ciU Curator abcr nur Dcn Puberibus, UUl) ili' 

wcilcn au(t) ctncm Majorcnni , mcun cr ncmlic^) fariofus 

ODcr prodigiis ifl. 4) Tutor necelTario habendus ei\ , 
Curator non neceffario hahendus, fed cligi potefi (J)(cirt)- 
tt)U CnMict) , Da8 Jus Germanicum an()Cl)(t , obill 

f(l)on qcfaqct i^, baft mic mcl)l« m'niqfr,al5 Da^ XowU 

fJ)C ^)iC(l)t in maceria tutelari l)abcn/ UUD Dag niC^t 

icin bci) und cin icDcc SBormunD/ cc fei; teftamcntarius, 

legifimL^s ODCC datiTUS , a Maglftratu confirmircf mcc 

Dcu miiiTc i Da^ unfcrc Principes Ober^SoranmDcr fcDU/ 
luiD Dcsmcgm cntmcDcr Dom S:ai)fcr mu Dcm jure cuteiac 

tdc|)nCt morDcn, ODer folCftcS vifuperioriutis territorialis 
ab amiquilTimis temporibus t)abcn ; Da^ au6) DCC Kdl): 

fcr aUcr Sur|lcn im ^lti^ Dbcc ?BormunD unD Die Ad- 

miniftratorcs DOU il)m confirmiCCt mtcDcn muffcn : alfo 

nmttcn Dic ScuifcDcn re vera fcincn iimcrfct)ciD intcr tu^ 
torem & Curatorem, Dcrqlcicftcn auct) Dic .^canijofca nict)t 

tijim f DcrCC Coutmn^s Franfotfes , morU^CC Diclc QJUs 

(J)cr flcf(t)cic6cn mccDcn, juc erldutcrung Dc^ ©cufi 
ftjcn 3vccf)t« niftt n?enig bq)iraqcn. ^tt bci) un« Tu- 
tor ijl / mup aucD Curacor blcibcH SBormunD i|l cin 
QormunD , unD bcbdlt Dcn Siamcn Don ilw^mi} fcincr 
58ormunDfct)afft an , bip Dcr lltucrgebcnc majorenn mirD > 
cc bcDdlt cincn 3Jamcn , ob fcfion folcf)cr auf Dcrfc()ic^cne 
Slrt gcnommtn miro/ Da il)n cinigc ^^i^vt, >80iit nen^ 
mn. 9Bcl(t;e glaubcn/ Tutor DeitTc SormunD, unDCu- 
rator l^fl^gcc , Dic tcmicn Dic langage Dcc Dcutfcficn X\\<\)U 
iinD [)ibcn fcinc Expcrienij in X)entfct)cn Sact^cn , moriti 

fctcfe JCortC promifjue genpmmcn mcrDcn. Hinc tutela 
apud nos continuari dicitur. Beyer jn "JBittcnbcrg ()gt 
in Cincr DiffeHaUon ficmicfcn, non adefle differentiam , 
vid. ScHiLTER in Inftn* ]ur. PubL UUD tn Hxerdt, 
DKefl. h. t. 95?i) ung mng alfO Cin Minorcnnis necef- 

fario ci^icn Bormunj , unD nact) Dcin 3lomifc()cn Styio 
fc;ucn Curatorem habcu^ cr fau aucO nicftt met)lcn, fon? 
tocru cc mirD il)m Don Dcr Obrtgfcit gcfc^ct / Dcn mu^ 
ec ftabcn / bif ec majtrennis mirD/mclcl}c« bei) Dcn mci? 

O 4 (Teii 
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§.5- Fiirioli qiioque & prodigi (4} , licct.majorcs 
vigiiici quinqae (5) aunis iiiu 9 tamcii in curadohe 

' . ' - ' > '• . • / funt 

flcn Dcinill)^ iin 18. jabr gcfi^c^en , auffcc ia ®a((y 
Kn/ Da im ii. 3al)r Do/j'ut)iatun3citeni)cr ftcf(|)Hl)«: 
Uiib ob fr()Oii Carolus IV. Diesfau^ ^as 3toinifcfte iltecOt 
m0i\^m gcDacbr ; aucb au oiclcn Otm cs Da^n ge^ 
fomineu, fiaj Dic MajorennUdt cr|l mi^ 3a()r urci^ 
iDirD > fo \)ai cr Do(() Dic @acOfcn Da()in n«t)t tonflfii fiiiiir 
ncn^ fiMiDicn Diefc N9 Dcm 2.1* f5aDc DtrMtebcn. 

(4) Pf^odigif^ i(! nici;», qui prodige vivit , fcd qui pro prodigo 
habetura Republica 3Ber cinmal)! DaCiU declarirtt ©ac, 

lam nj(t)r lcid)t pou Der Curatcia wieDcr lo^ ; Die Agnaten lit* 
len cf ni(t)(A fie t)ancntid)effen feme (Siiter )u DecoKiluii. - 

publieae intfsreft) ne quisre fua ttale utatur/ Ju^ThsriAim 

iHUICft l)ieprodigo$^|Ui|flef^ 

Mr. dela.Motn le VmA faqci iii ItiHM PtMemrS^^ 

ptiquest Ne 3i5mer M^Cen e^ pro fmttm iwhmiz 
fcn , iDcnn cincr fcin SBermogen Deriban i Denn in 9loni 
tjat man laiiter reicbc l^euic ju ebrcn ^ ©tcacn sefucftct. €4 ^ 
loar in (jemiifer 9)?da(je flut , Denn Dic armen bcrei^)crit ' 

ili}. ?Kau fan eS jmac niC^t mathematice demonftriren/ 

eibec ci iil Dotft probabie , untcr io. amm ifi taum tU 

Hec^ cui aliquid generofi fub pe^e falir. ^lfo lantt 

rcinfokdf in Htem fetnc grofc Chaiigc &c(UiDcn.^.' Uadru* 

IQ» iB^perator valoie., ' ut tdes prodigt m pubUcabgi 
prodttcereotur. tfaeatrum , unt) foltcn ftC fclfcjl ciiCblen; Da^ 

fte NeDecIicfte ?8i>9el mdren , auib cincn ©cbanD? ^ut n^a^ - 
jjen- I)tc aiomer Derfut)ren ftart mit Den obaratis , ceffo- 

ribas bonorum &c. amabant cnim vitana frugalem. 

XV Q»- aBanim^Mcn Die momer c6cn 3abr c(forbert 

ad cnaioreQnitatem ? & f^mti, CH$ mm CS niC^ mtt 
t()rln heMomadis connedlite / fonDccn tt fbltC de jute M 

iijtc 3al)r qefeijet im, ia Die Miriorennitas auf()6rte? 
Refp. 2)ie 3iomcc fagtea , c^ fei) cincr jmar Minor, toenn ^ 
cr 1 4. 3ai)r crreicftct l)d(tc / cr mdre a6cr nort) nicbt doB^ - 
rommen j Darum fe^tcn fic \\o(t) 4. ?iat)r Dar^u / Die i8- 
3at)r alt mdren / t)ditcn uun perfcdam actateiD. 3Ug# 
bcnntbarcn Oc no(b z- 3^t)rc t)inm/ fo fommen i^. iM^ 
mit iiNO alfi» oh£ecriri(i} iit t)it7*3a^cei 0ic p»: 
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{iinc agnacorum > ex leg^ duodeciin cabularum. ' 
Sed ibknt Roinx pnefei^ • urbi , vei praecore^ > & ^ 

in provinciis pr*eiicles , ex iucjiiilicioac cis cuxacores 

berus perfeaa ^^ttt alibenn angefangcrii Dafie fcf)Dti 
tn ben iCrieg ge^en fonien/ ba man oai robur adak« ae- 

• tatis fpUCC^ LiNDENBROGius ad Censorini Whryxrxi d&^s* 

' iaf$ Veterum , ben Ct IHU Nocen edirit ^ 0at bicfef accurat : 

iiaicrfu(()er« >0}an ^ hciflKgcn snitiiHtti/ Coccejus ^Kiae 
finm 6<tliif(ser bego^ i»enn ir «Kogct: 2)ic9lMm 
feim ni igftm 3at)r pubem nmtieni tf i(l <Acr m^m 

} ^bc de pktia pabcRM. <BC9 ben fiirbfis unb ftfo* 

digis fanb bte tutela flait/ t))enn ^C gleict) miyoreanes» 
i. c. 1$. anndrum maren. • •- ^ • \ ^ , 

(6) Legitrma ergo curatela ctiam apud Romanos erat $ 
barum tDOC ba5 @prtt(t);^ort : Ad agoatos & gentlles • 

- nenn fit cincn ^ fiudo^, dm^ti > ftHpido biebcn* 

v(Frodigi aequipWttitur furiofis, quia fiirio^Biii iiabientv 

^cvfmi^.)^.^^^ Icitte Aginti ba monnj (owcn l»tc 

^eitatUc» Curatdia lcgittina > LL. XIL Tabb« flric^ , 

H)ot)l bie saSorte Tuick & Cumcta no(t) nicbt unteif(()te^ 
ben iroaren. SJlun aber / faget Justinianus , fei) biefe« nic^t 

ntefcr n6tt)i9; Nam Praetor vel rraeteAus in urbeRoma, 
& Pracfides in provinciis curatores hifce perfonis daiit» 

; Qu. SBBarnm bat man biefelfieanbect ? Refp. ©ieAgnati 

• cinc^ furioa ^obcn n4> lielbil bcifen ocmilbraiittKt. A^ti^ 

' r.^iitti iaepe pro furiofis cos vendkabant, qui tatetnoa 

i!^^^ Ucfcnnitbt jit/^ cc nncbcr ad mcman 
fioamjcianfti IBc» bcnPredigia Qiar 19 ^fo/ Mkc 
^ai man %i bem Pwcfori ober PrajfeaoPr«orio aufgetra^ » 

gen 5 bcnn ii mt i'a caufx cognicio oonnbtl^en ; ob einec 
auct) roardlict) furiofus obei' prodigus^ fei) , ober ob einer 

furiofus Ober prodigus JU fci)n aufgcbOCet- Vid. HuBERus 

ad inftit. bec aiicb no(t) biefe Raifon f^injufuget. SBif B?ei« ' 
len flcOxenfict) bie 5^inber be^ i^ Agoatis an^ allt^cnn^ 

>|tC fiiriofi Obcr ptodigi m^ren/ ne in militiam abirc dct 

bcircat. S)ctin un iHDcn 3a^r nmfien jtc in bcn iCrica^ 

> tef nn^ -bcr atmiis robQftioris aecatia • aptoi armis tfH 
y rcfidis/ Ergo b«c iptis pndciodefkda crat cxcnfatio^ ne. 
fic racui elTent muuerum civiltum & militarium.^ 

O f (7)Qu. 
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. 4, Std & mence capcis ty) > & ruirclis & mutk^' 
& qui perpcmo morbb laborant, (quk rebus fuis fii-* 
' perelle uGnpofluiit) curatores dancU funt. 

De pupiilis , ^uj^us Curator ilari poteff» 

§. 5. Intcrdum aaccin &c pupilli. curatores acpi- 

puuK (g^ 9 ifc puca ii legkimiis cucor noii iiC(idone}}$ : > 



»11 II 



Qui ^ttm bentt mS^ hk «Imettc^ Ciifatores lejgiti* 
inos? Non. Mentc captus & furiofus differunt. ^^e* 

• nec i|i qm^ llifle/ e5 iii ciuc meiangc 5ci).ri)m t)on cimm 

• 'SBeriianoe imD einec fbiic. 2)cc furiofus «)Htcti furor in 

oculos incurrit,hinc ij fo fado curator eratlegkimu^ :. iJIbCC 
kep emcm mente cat to Die itulsitii^ tiiit): pracfenfia li-* 

^ luiDi fo t)ermtf<^ V M| man ntd)t feparjcmt .Itntt , oft ci; 

IM^ oMT imAr 9itie^pi(aetmb.ttnilu« 
^ iic tinl) nic^t gleid) iUi GurMciiiiis} t)iere ttnl) ot)tu« 

J)em gcmeinialicO Ninc Scr|(()it)eiibcc. 2)a abec Der Pr«- 

r-tor oDeC Pr«fecfhis Urbis OCn furiofis imD prodigis Cura- 
tores ()C(jebcn / fo l)at man aud) DCII mente capiis Curato* 
' res t)CrOl'Dnct # iy rebus fuis fupereffe nequircnt , fi fit 
^ «minens iufipientia. Slmplex afiCC l)Ci|Tit DCC / ml(t)it 

• m(S)t tm ei)ciilcntt)um uniccr(4)ta i|l , fonfl mucDe ein jcDei; 
, s?t\)it ftiipidus homo fcj^n. 9teuii(() (HUieniDirctnen Ca- 

. «fom tm >D7an$felDif(t)en7 Da man cinen tungcn JCerlpra < 
fiupid^ |)a(ten moki, mh bcn ^metji Ikiiw cntitidi ort^ 
mt t mon Hta bnrd) Dcn ^Dr^cfler aui Dem (ff)ci|icni [)u m 
examiniccn lief ^ Dacinncn cr ic()c fcfcleci)t bcfrnnD/ unD 4* 

©OttCC anQab. Infipientia craffa requintur, non vulga- 
ris, Caufae cognitio adiiibcnda erat , tDCll CS fd)H)CC ]U 
linteCfC()eiDcn tP ir. Pra?tor difcmebat, an pondus IhiU 
ticia? » an minutiac intelledus praevalerent. AUuur»& 
JMhs 0C()6ren OUd) bicdiri quia rebus fuis «oii 
i coofuluiK. Ouo non obtrudendus cnrator* 

(8) Q?- ftonaucl) cmcmPupiUo cinCtirator gefe^ei tter^en? 

Rcfp. Reguiaritcr j}cl)Ct it nl4)t an C8 fccilTct : Tuto- 
rem habcnti toior dari nequit. iii taw abtt fommcu^ 
l)ap ber Tutor inidoncus ijl/ e.g. asgrocare, negotiis im- 
plicari poteil, & numet tutor* Tutocem habenti non 
.'^ r ' " ' datUTi 



I ' '. f 
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quoniam habenti tucorem tut<ir,.4ari ^oa poteft* ' ' 
Item fi teftfifnemo datus 'ttiCpCr' vtl a^prartore mt 

prarhde, idoncus non lit ad adminiftrationcm , nec 
tamen fraudulcncer negotia adminiilret, folet^ 
curator ad|^S^^ loco tatnAim , qui ndiVm per- 
pccuum, fed ad tcivjpus a cutela excuiancur, Iblent " 
curatore^ dari. ^ -^-^ ^ 

Ve conliUuei$do oBore^ 

$. (>. Quod li tutor^vel advc;:(a valecudine, vcl alik 
necellitate impediaturjquo^minds negotia pupilli ad- 
miniftrare pomt;, & pupillus vel abfit, vei inran^ fic, 
qucm velit actorcm (y) periculo iplius tutoris , prx-' 
tor, vel qui proviikciae prierit, decrctaconftitua:; ^ 

— . . . . THTXJ" 

7 / .t.'-: r> " . • . 

> ''^tar tOMr v heoe tamen ciirat6r » ^i res pupiili cu- 
' mi Tatores plurei quis habore pocefty |le gdtCtt 

ni4t ofc^r , aU ein(i: / 0e (le^n aa< fut cinert Stottn. 

' » Tutot datur toti perfonae j braucftC nic()l ti\i\(t f all 
Cincn/ qui fuppleat confenfum. Unus tutor torampei:- 
fonam obumbrat. Curatorem autem haberc quis poteR 
prjeter tutorem- Ille cnim ex alio capite datur » noa 

' ut (iippleat coofenfum • fed ot res curet* ' 

f?) SBcnn Dcr Tutor o*cr Coratdr fHim Procefs fuc bcnPa- 
priitnfeat^ Da tx t)cnfcl^cn in lite pcrfonlicl) bcrrrctcn foH, 
cr fan abcr ot)cr n^iu Dcnfclbcn ni(i)t abmarrcn , Im a aiU < 

bCnn Cincn Procuratorem bc|lc0cn? Refp. Non, fed raa- 
tum ^Borem. Theophilus in Paraphraji fagct : RJCr^ 
ta j4Bor gcncnnct $ quia tancum ad ada dabatur. . 

ftm fcon, Daleceincn dtcnAutorem (|c(cfen> Denn er ieb# . 

le cempote Ji»nNiAMr. Qi) f(()on bie Katibalm Text oi4X 
. IDieOet Me PHbcipui joris i^. Ptmrmr nuil a domtoff 

flcfc^cc mcrbcn; Dcnn cr mirl) d^minas licis, fter Tatoc 
obcr Curator ifi f(ib|i nid)t/dominus, fo fan cr ni(f)t do- 

' minum litis fc^CR» Quod quis non habec , alteri dare 
non poteft. Atqul non habet dominium. Ergo. gi* 

ncn Aaorem abcr fan cc bcilcUcn ^ bcc oor fficri|)t agirc ^ 
unb bieftr i0 nic^t dominus litis , cr muS abcr , n>ic et ftyr > 

lo joridea genenntt nmt I m<K <iMin Aa^rim^^Xj ; 

• . ♦ _ ^ • ' . ^ . ' eiM ' 

• . ■ ■ » 
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TITULUS .XXIV. 

DE SATISDATIONE 

TUTORUM VEL CURA- 

TORUM. ' 



Qui/itudare cegmit»» 

B tamen puptUonim pupiUflru{r;ive, & eorum» 
_ qui quxve in curatione ftint , negotia a.curfK 
toribus, cutoribusve confumantur , vqI diminuantur, 
curet praetbr, ut isc mtores & curatores eo nominc 
fati&dcnt. (i) .Se4 iioc non cft pcrpeniuoa. Nartj 



K 



tuto- 



. cine SBoaouuix 9 m ^tt Tutor bariu bc|!tnei ; fonbcrn 
^ $^m Tm9rmm. t>.l DalMfiu SBoUma(t)t ml)(iUnt)e 

TmordtiA te Tera Tutor f(Q , producirm/ UnDfWie- 
: fmniiltn. mtX^m W« dominium Iim 

. Im 4 f aifo ttai* man bkft iiiiicSlami «ib^irifUnK 

Tcrminos frfpaicn, niiD biclen Aa«milniB.P«icw^o- 

rem, unD bo^ Aif^rium cm Maadanim 8ieittll|t SXKD 
MeiPCt inan Nd DCUI Stylo Curiae. Conf. HimiiRi ^r^* 

inflima^ mW beiTcr jtnD , al« Die Pr^iemtf^ 

Mes ad Digelia ; DCttn Da t)at cr lautcr leges obftantes & 
. poaiUauones. @OU(l*abcr ftnDCt mttttbi9.ll)mgenuma Ju- 

riiprotfentue Romanae princ^pia. 
(j) HaaeiDUs de tntdi cora feparatim, «qnp de com^ 

mimibus tucel« & curac. Bie Tutores ttld> Cttraiqref 

mrDcn Den PupiUis Desmcgcn gcfcijct, nc damnum ft* 
' ciant . Da^ it)nen flc^olffen unD 3}u^cn gcfcbaifet mcrDe. 

Tutor bene defcndat , bcne tucatur perfonam pupilli , 
Curator liene curct res pupilli. SBBcnn Dicfe8 gefd)Cl)en 

* M # f(» miifpm tNc S<M:mtttiDci; m^t aocin cbrU0 # fouDcm 
amh capabic feim # trit SiormttntHiN^ iu DeciDalietw 

gtf einC Caari^ tmttil6t|)eil/ ut profpiciatur pupaii^ 

e« »irD fetner jur S8otmttnW*«fft,flda(f<ni 

tisdederit. Tempore MAki Ahtonwi PHiu^pn m» 
vaiuit, ut'nullus tutor facile admitterctot fine faltsda* 

. tioM • finc wri^^to i D(fui er ()aue obfcrviret I Daf Die 
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DE SiATISDATIONE TUT.ORUM V£L CuBAf • ZZl 

tetorts t«{^nento dad iacisdaie iu>n c^^ quk 

fides corum & diligentia ab iplo teftatoie approbata^ 
eft. Item ex inquiiitione tucores vel curatores dati 
iattsdatione onferaittar : quiaidwei ek^iunt. 




Soriimnt)<t otfmiatiU bic ^ujHaeh ttm t^^@^^ . 
?Xbmfv faftcti attwit gcrn / wenn ftcr Magitoams ». 

' teliris bcn Pupillis unt) Minoribus profpicirU , bamiliU 

tiicf)t flefdbrct roiirben. 2Beil nun Dte tuttres unb curato- - 
. res crft finita iQtcia & c. ra jRccbnHnfl aMeflten, fo1)>U(eri'' 

• fcie 3\6mer gcrn Dre fatisdati. nem , h. c. per fidejuflores 

ciafficos & afSduos i n)el(l)< befler Jtnb / aU n>enn inan 

Pignora {)at, ©CIUI Diffe tjObtW renam jieftlma:ionem , _ ^ 

;.iitii> lci&cif iumcilen 9ibfaa / tt feo benn / baf er met)r Pi- 
flttc, oi^^M Pupttius im ^®crm^ ^id^* 

: jimires autem indefinite fariidaBf '9 cavent de eo, quod 

ItMereft. OKann)U|le ia no(t)nict)t, n)U l)Dct) |lct) tici £c(Hlf. 

* t>m 6elaufen tturoe. 3Bicn)ol)l ile nuii gern bie Satisda- 
tioncm fatKn / fo mar Dotl) noct) fcine Neceffitas i)orl)an* 
l)en , ioubtrn inan uberlie^ e^ bcm arbitrio Magiftratus ^ 

. tutcUris» bi^ tempore TiujA$a imperaioris ciu SCtum 
, (HUtMbtt murbC , aUC «itoct^ & curatores , quia da** 
... mna tutelaria fuat innuinera* per fidejuflbret difiCCIt 
jitltiim / h, 0. facifdsirc » dfe qqo ^Ctp vtd Vwc. 6tA« ' 
..vnu Ohf» ff Chf. Ui.t. Qiii cavere noleUivt « pi- 
' «oribus captis adigebaf^r. Teflamenrarius tamen llon 
Ijitisdabat , mx\m folcftcr l)ie Prsefumtion t)or fict) l)at^ 

cr roerbc jtd) rcblid) Derl)a(ren , ba Ber 58ater Dei PupiUi 
fclb(l (0 oiel Smrauen auf i()n gefe^et/ unD ter 55ater fuc.' 
fitn Xint) am (>e(len @or(ic tra^en wirl). Pater non fcri- 

.pfiflei hunc turorem/nin de ipfius moribns & fid^ v' 
fKlene fuiffec periiiafiis. Dulci offido in trflameoto 
jiiofetetor pater • Iktf CT feimn XMibcm tUKb |Uk4t prae* 
^ AinCv L^gicinii agnariiVero fatisdare debebaot» fcilap - 
oli^i ctiam^arisdabam» meil lontl rcr Magiftrat in fobli* % 
«jdioiii lii^ndiren mu^/ nifi ciim caufse cognitione daci 

. ^ent i 0cnn baDur^ mnilc man fcfcon , roie xt m it)neii . 

. fitint)e- Parronus tutor leginmus libertis irapuberibus, 
patcr im mberitus emancipatis non fatisdabanr. Qu, ^ 
Qiiomodo haec fatisdatio fuit praeftita ? Refp. DaJ tj^tf* 

w m tH#ca Sm»^9i^^^ ^h^i^m ' 
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jH^enus Jatisdatio in iis, ^ui fatisdare Hon €§9^^ 
\ peUuniur ^ Ucum haiere fo£it. . 

. t/ Sed li ex tcftainentovel inquilitione duo plu- 
ircsve datifucrinc,poteft aiiusQfic]Tciatisdatione;ii(2,) 

^ dc 

' . ftipulationes. Qu. SBCC W l^i^f'^ ftip^Iationcs DeitiAta? 
Refp. 3>0r MagUlratus Imt ii nid|)t ll)un. Stipulaciones 
offibm mbftrel^t Nemo alteri ftipulari poterat. Slf0 
bieltcn C8 fO : ®le fervdi poUicos^ ctvi$jitico$» 

' * comtnunes omnium. ©iefct Scrvus mt iUglciC()^tabttU- 
rius , Der ftipuliClC / ©ar fcrvus publicus, foiUC 011(0 
pifpillo ftipulircn 5 Denn er mac omnium fervas bcgpu-" 
' pilli , Dc^ tutoris , t)C^ Magiftratus. Ex hac lUpuIatione 

• . fantc >cr pupiiius f rdijno eiaflcn. « vid. f iQNoww& <^^^r-^ 

^ vJr» qui id beae eiplicui& 

(a) ijjicr n)irb flefraget : An non enam .ficri poffie» nr oi* 

tor tcftaraentariusj qui alias iktisdaise fidn.cogitur>fiitis# 

dare debcat? Rcfp. gSifmetleU fonncu bie perfon«,qua6 
alias immunes funt a cautionc fidejuiroria prseftanda 
fea fatisdatione , per indiredum barill gcitDUngCll VOVC^ 

iKn* Der Cafus i|j t)icfer : 3)er SBatcr ()a( feiricm Pupil. 
slb). Tutores im £c(laincm Dcrocbnci, unbgcfc^ct: Cajus» 
Mevios tml^ Titius foUcn meines^Pupiiii fBormunbcrfieo». 

^vnbcm el mn rariffimc flcf*ic()Ct , Oaf m Magifbratus 

piuces tutores conftiniitct, fotf} eittiHirim^t mm69(i<)# 
ut omnes admimftKnt, a(cr \\\ rait)fam fiir fteii 
ajupiaen, barum i(l e« ficterer unD fiir bcnlJupiaen &ejrcr/ 

Da^ bcrjCHige / ber cavirCH ©itt / fcquc fua fpome ad fa- 
Cisdandum offert , l)ic adminirtrationem bctommc. S)CC 

/* Pk«tor xoixi aucO ©unDcrlitt) gcroefcn , menn er cJ ni(t)t 
«naenommcn (jdttei Denn c« i|l la bciTcr / ut unus tuteiam 

' admintftfcr» qiiani plures. SQoUcn OiC anbcrn DlcTutel 

' inft6ebalten# fi)«nfeit^.<iti0 Satisdationgcben/ f^^ 
fioffei fte bcr Ofierens db» SBenn Me anbem beoben con- 
fendret hdnen , ba^ fie cinem We Tmel «nb ixm ol)ne&i- 

tisdation moltcn uberlatTen , fo t)dtien ile c5 boct) nid)t an« 
Dcr* tl)un tonncri, al5 auf i()rc Wai)r , ^c. rocnn er Der# 
nad) bcn Pupiiium bituccgangcn ftdtie / rourbcn bocb aucb 
Me imbera bclanget meroen fi)nnen. S>mn fic biciben bocb 
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de indcniiiitatc pupiiii vei adolefceniis : & contucoxi 
{iioWel-^onciiratori pra:fe)rri , ut Iblus admimftrec : 
vel ut contutor atit concurator fetis otferens prj?po- 
natur ei^ ut &l ipie ioius admixiiAret. Itaque per lo 
noh poteft petere fatisdationefh a contutore fuo» vel 
concuratore •, led offerre debec , ut eledionem dec 
concuratori vel cpntutori fuo , ptruni veiit iatis acci- 
perty an iatisdare. Quod fi nemo eorcun ^tis oflfe-i 
rac, lic|uidcm adrcriptum fueric a ccilatorCj cpis ge^ 
ra^j. iUe gererc dcbec. Quod ii non fuerit adicri-* 

Etum/ quem major pars elcgerit, ipfe gerere de- 
et, ut cdido pratoris cavetur. Sin autem ipii 
cutotes dUIenierint circa, eiigpndum eum vel eos» 
qui gcrere deberit , Pr«or partes iiias interponerc 
dcbcc. Idem & in pluribus cx inquiiitionp , dacis 
CQinprobandum eft: id eft^ ut major pars .elii;cre 
polutj per quem admini|b:^tio 6at. 

^ui ex adminijlratione tutcU vd curationis 

Untntur^' 

§. 2, Scienduni autem eft, noa ibluu^ tutores vel 
cmtores pLipilli^, vel adultisy caeterisque per(bnis 

'^x adminiiUatione rerum teneri: (j) ied eiiamia 



^Xi einen tntoreiKi.imertfhun mc^lm / ip/i tatnen ab ob* 
ligatione non liberamurt SBofdltttllin feint MajoraDOf^ 

|>an6<n finD/ fo t&ur ber Piwor ^\ %a^t^ , mt iit 

adminiftratioiiem tutelae tjdUn, unD.ciuor onerarius f^yri 

foa. ■ ' • ' 

0) 2Penii terS>ormimt) nfel ^^anj ()(ilt mi(t)c«Pupiiii?Jjcri» 
mogcn/ fo ifl fcin ^mciffcU t)a^ «r ben Scftaben crfe^m 
mi|/ n)el(t)e« au(t)Ociun oMicget/ bie fanfl *)on Dcc Satis- 
datione fcei) fi nt) , mm Oe nemli^ aOc/ obec tDenigflcnl 

einec/ bie Satiuiation seleiftCt* 2>ieAftio tutelae dlreAa» 
tk bieconl emllefKt , quafi* cdntradtim pMfupponxr» Q 
ipx poft fkdo appaireae» non ex fide fmelam gefliile. 
S)0dl) fan auct) Der Popiflus ni^t locupleciorcum damno 
tutoris iU m^tn prxcendicw > tmm t)a( tC tPjcDcr.ben 
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cos, qui (atisdationcm accipiunc, (iiblldiariam adtio- 
nem eiJe (4), c]ua: ulciuium cis prajiidiunl podic at- 
fere. Subiidiaria aucem ai^o in eos dacur> qui 
aut omnino a tutoribus vel curatoribus lacisdari 
non curaverunc> auc non idonee padi funccaveri. 
Quae quideiti tam ex prudencum rc(poniis,s quam 
ex conftitutionibus Imperialibus etiam iu li;eredes(5) 
eorpm txcendicur. 

- ' ' . Si 

pupillum aAionem totelac contrariam. Dicis: ©tpTu- 
tor i|l ja ex Aipulatu Dcr5llllt)cn / qtiid opus efb adione 
• direda ? Refp. Pupillis plurcs competunc aAiones cic 
flipulatu» cx quaii comiaAu» cx bypotbeca taciuj ju- 
rc Codicis. 

(4) & ton ota gcMdKni baf iw $ortnunb nic^tf [fitf 

COQtra quem pupit)o nutic datar aAio ? - Refp. «gioit 
' It aAioAem rabiSdiariafn 9<8(6(n contra Magtftratunu 

lie ^R&mec t)abcn ftc nicOt fo geneimct / fonbern i|l 
cine Phrafeoiogie be* AccuRsn. mati Dat aber bicfe ^5c^ 

ncnnung in foro bCDbe^aKcn. THtopHiLus Paraphrafta 
tempore Justiniani ncniiet ftC adionem in fadum fed 
AccuRsius Gloflator tcmpore Friderici 11. Tivens prknus 
iiiam fuhJiiHHnam appcllavit. Batle tn fetncin JOiBiffM* 

naire fmi Accurfius t)at cunctt^e Got^n iion tt)in ; 
SBcnn fr€Mi4MM gc^^ ^tte^ «&r|KfraOciiUce(tM 
lcnicn ttcrttoffm bobcn , cr ()at oiicr tartb fein ingc 

ahm MdCl au$()crt(t)tet- In jarisprudcntia rea i {an 

man il)n m\\ brau*cn/ ob cc glcict) in Antiquitatibu* 

Cin Ignorant ||t, J)ic Imperacorts, infonDcrl)Cit M.An- 

TONiNus PH11.0SOPHUS, faf)cn/ t)a^ bipmcilen bod) rationc 
. fatisdationis eiti §cl)lcr oorgicng , oDer Diefelbe flor un* 
t^ riajfen murbc ^ n)ieDcr t^cn folic m Vupiiius tlaocn ? 

Jtein FidejuObr mar Da / Dcr Tuc6r obcr Curator l)attC 

m(Ot<» Mbtt ^tAnTONiNus gcmeonct; mait foOc in fufr^ 
fidhin^, ocnn oflt Giciifc rtffen/ ocnn fonfl rcin Renike- 

diom tM)r()anM / contra Magitbratum , n)eil cr ncgl^ 
gens in cxigenda cantionc fidcjutToria (|ct3?cfcn/ adioniim 
geben. ^ed iccrum Qu. 5a5er ill DCtitl l)icr Magirtra- 

tus ? Rcfp. (£< Q^iri) t)iert)on §* 4- ii* "c. ifficlDund flc^ 
fcfteften. 

(fi (S< (an4IK()t«9Wta W Offl ^iKn De« Tutoris /u^ 
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Db SaTISDAT^ ONli TUTORUM VE t CuKAT. 2.2. f 

Si tutor vd cnratar caverc >iflit. 

$. 5 . Quibus conftitucionibus &: iUud cxprimitur, 
ut, iiili caveant tutores & curatores , piguoribus capus 
coerceantur. ^ 

^ Qt^' JUBst aBhne rwn temntur. 

§. 4« Ncque autem PraefeOus urbi ^ neque Pict. 
tor, neque Praefes Provincio? , neque quisquaai alius, • 
cui tutores dandijus eit, hac actione ccnehitur 
fqd hi tantiufunodo , <jui &tisdationem exi^ere fo- 
lent. (7^. _ - . ^ 



d)cn/ mxm nicmaflb imeiffdt, nur iH bic gragc; M 

haeredes teneaniur de culpa lara autlevi? Ofcrifl 

• jinb jmac Dic jurillcn divers, c^ i)i o^cr Daj criicrc martc* 

ff^ciUliC^Ct. Conf Strauchu Juslufi$iUafH Dtff. 5» & Tto» 

MAsius )b in hcth\ 

(<4y ^ic^Cbe ifl DOn bcn Magiftratibus Munksfaiiius , bf( 
, ba lU piofpicircfl \ii\HX\ , nc pupilms damnum faciat i 

'fccr Pweft» PMVincjje hac aaiotie tfubficliaria 6clau^c( 
; IWbcn f Otiren / fllS DlC imar DaSt jn> dandi tmores |)arMl, 

<!^er Dtc^atisviationem niitt exig trcn/fuiib.ni c6 l)anc Dcr 

• Prasfedua Urbis fcinCU ^crtbam tutelarem^ Dcr |0,(tC?(t)aV 
linD Dafiir repondircu UUllic Conf. EsaiENBACH Scr$m 

: bis tn UrU Kom. T^cr Audor ijuin3iul'iii>afleid)fr5prc> 

• feigo;* . 2^ bltl Municipiis Q^en (IC Daumvlrty De&ii. 

• fores dvitatum , Dic ratiailc latJida4<»ni« in fubiidium 
- NaiHl^i; tmvM^- Uc er§o,/rMitra Ma^iftratom^ luec a« 

• Aio infthm pofleet rcquir^ft^, i) ut daretur aiPda- 
' tnnmii^fclarttianiium I 1} foJiimmQdo contra iScribatn 

Romanse civicatis primariutn» aut duumvirum in mu'^ 
nicipiis. • 
{7) Qu. Quid' de praxi hodierna ratione fatisdatlonis ob-^ 

fervarur Refp. accr ciu ajcrmoiicu l)af ^ mjij^ m, iinbc» 
'ii)cgucf)cniBmcrnangc|c(fcnitl/ Dortf «(j^t cavircns mati 

• ti4?cr %ixm9 oifo fliifrt cr nur cu^tu J^n6}i(((ag^ 
mxOntn OricmmitTcn tte nocd S^mmv u»D xkwi W 



jd by Google 



1 » • ▼ 

/ 

' ZZS InSTITUT. JUSTINIANI JLlB. L TlT. XXV. 

TITULUS.XXy. \' 

DE EXCLISATIONIBUS 

TUTQRUM VEL CURA- 

TO&UM. 

Xcuiancar(i} aucem cucores & cuncores vflriis 



E 



ex 



gaftcc rcpcrirtt / Hnt) ubcwfl Uoia^m mt\>th. Wmn 
bie Tuwfcs tmt un6c«x8li(l)e @nut l)abtn , foU man uc 
flac ni(t)t admitticcn/ foBDccli(() njcnn bic gcbicbafft ic^c 

imporrant i(i , unD Mt Caution ubcrjlciflC^ Ante iTrtf. 
Jmp, ch, niUllC Cin Tiuor abfolutc faiisdationenii Uificn § 

Q)cnn cr fctn gre^ SBcrmogen unD immobiUa ()auc. Vid. 

Mynsikger Cmment. infiit, ^ ^ (i\xi CiflCUfl! 
4(1 4)Oll'ftCltt|Ctli8Clt f WAM]m Romamii^ rallbne tute-i^ 

lae & curatcke iKtwfttict flcMit / anic^o boj mcitfsflc mvl)C 
■ iiblitD t unb iDirD cJ Dcp mi mic in Srancfrci^) acDaU 

ten 3 & Gaina: Mores (omuun ^wx Dcm £>cutfd)cn 
^^9ie(()t|cftr iibcccin. i ' 

<i> |ii|t(()Ot / tDicittttetiscjctgettBertten foO/Bc9«n< 

Cto)|ti|^^^Ait Iftmiicn » nam ncmioi obtniditnr tntela» 
f^^impf ifem in paupcntm & nunomm tnlelisy m flroffcn 

%J^Jt^^^ mti nicmanb jmincicn / ba bcftmmt dcc 

pTwrbign?cilcn ex more Gcrmaniac eitt Salarium. ©od) 

y tpollcn n)ir crjl fcaat Jus Romanum bcfc^cn. Tutcia si 

'W Curatcla apud Romanos erat publicum munus : Ergo 
inviti ctiam cffe debebanr lutoies vel curatores. 

V . |at mon fic ni(()t alfi) geimunQcn; Da^ man tcine rationcs 

m contrarium angcnommcniHitic/ foRDcrn ftc tonien 
i>at)on(0fnfaAen/ ncnnftetritiPt^eExcufadbQeiiintnfu^ 
tcn lMtmt. (Sl i9arau(I)»ictt^futDie^])upiflCto. Dcnti 
M ifl it)ncn fonfT twmg bocn^djjlicl) , tt)cnn etn Tntor-m- 
• pffditus & invihis Dit Tutei ubtrn(t)mcn toU , nnb Dittl 
. Tutori felbd ijl am mcniqjlcn Damit gcDictict. Hinc cxcu- 

V Tit^t juftarum caufarum allegatio J WODurct) ClUCr 3U CC» 
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ex caufis : pknimqtte tamen piopcer liberos (^j, 
five m poteftflte fint , live emancipati. Si enun tres 
Uberos iuperi\iccs Kouke quis habeat, vel in Italia 



nere & ipcommodo tntelic tcI curatel* mn tartntt 

rum juftarum allegatio. t) modu» excufaiidi , O tc«r. 
pm legmmum . mtra quod exeufatio proponi de!Tt. 
*r„1.*'''P'" ««>f«io, propri. & impropria, 6« 

rf^iS?*''*^.- Dd. etiam hic intct 

AM^WO^rfo «teuftt.onis l\,nt u/], 5: Just.nunus Ipfe 

(a) Bit crffe Excufatio ift btc Nm»MsliierMm , in 
- De j. m itaha 4. in provinciis C. On. 9Ra; mwti* tm. 

Ut bt.i «infctrn otriianDtii ? Reip. ^SHfD St 

^ » legitim. liben fei,,,/ nec adoptivi exculationeBi 
pratbebant a tutela ; |ic jjaftcn OftfC btftMd) aixb Dtt »d^ 

flenttirtn Contcn. Gzluvs db« Im («on M5. 

Mt adoptivos ad excufat.onem aniitoacn/ toffi toA 

imr D.t|f 5mm mm Dfc XmmjvSZSiZl SS 

OIK» tempwe iMivtaN»! mfymtt/ IW« Otc ftfafu S 
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. 28 iNSTrruT. JumKiANi LiB. 1. Tm XXV/ 

^quatuor y vel m provinciis quinque, a tutelaVel cu- 
' ra poccil exciiiari , cxcmplo Ca:icrorum muuerum. 
^ Nnm Sc cucclam & curam placuic piiblicum munus 
. clie. Sed adoptivi iiberi non promnt : in adoptio- 
ncm autcm daii, naiurali patri proiunt. Item ne- 
potesexfilioprorunt, uc in locum patris fui iucc&- 
dant ex filia, non profimc. Filii autem fupcrftites 
. tantum ad cucelx vel curapmuneris excufationcmpror 
iimt : defimdi autem non profimt. Sed li in bello 
imiflifimt, quaefitumcft; an profint? Et conftat, 
cos Iblos prodclle , qui in acie aimttuntur i hienim, 
qui pro Republica ceciderunt,in perpecuum per glo«> 
riam vivere intelliguntur. - v 

£)e 



fctnen L iT- (?S murtC l)CrimCt) per Imperatorum 

.€onrittucionera6qcf4)atfch (af Itian feinc adopcivos hUos 

«icftrftttrunrrr rc*neh folic Ciu. ob \i)\m\ aucft Mi 

^ Mepotes ^([ffcn? Rcfp 2lQ, bicNepotes j^eitfcn tm «vo 
ex fii;o, qiii rcil. in patria poceftaM iiia funtcoiiaitutii 
abcr ni^t ex lllia, qux m ^ienom&insliam tranfir. Na- 

lurali patn hi profunt , duobus autem prodc/re non 

poiiunr. (go folun auct) nm &ie/ fo no(t) kbm, ind^t 
fcic/ fo fc{)on (icftorbcn^ DQtumcr tbnutn §ciel)lct mtt)mi 
rodre bcnn , Dafi fic in Dcr @ct)lac()t , in bttcntlicDcr Ba- ^ 
. taiiie umgeronimcn , unD il)r li^ure^ ^£>lm fur ba5 SBarec^r 

Jatlb DCrciOtTen Inmn ; hi enim per gloriam adhue vi- 

vnht. S)crflln((KR H^pothefin ^atrcH bie fHbimc 

tempore OcEitOivis, tmc aui fcittcr Phi^tM iX ju (ii^ 

Itn, ba er m\)\ anaenicrcrc^ U% ef oitiflc ctm fcituUe 
flcmcfcn fci)n / unD t^aocn Dtc fflrem / Dercri e6f)nc ()lntec 
tcr ^DIaucr gcMicbcn , ba^ Privilegium nicf)( gcl^abi^ twm 
bns n^ar bci) Dcn 3i6ma'n eincbravour , in Dcr Bataiiie ju 
Ocitcn , nic^t a^er in Dcr SSclaqcrung. Hodie ift Dtcfc^ et? 

' lie gr()|Tfrc Sfunfl , fict) hmier Der 5J?aucr defendirca ju 

, foiwcB, al«im frepen S'elDC5 aber DamaWs f)(tttcn iTe bic 
Sanonen nict)r, unD^ Da5 Uktt c^ti fettic Xunii./ ^ m 

.l^cti ')^fct(cft bititcr.&cft etcjticniu Dcrbergen 5 l^tngeqen tDac 
U mt orifftrc lapforreUi feinctit Sctnbc,!'^^ a u mm 

mut Die ?(uaen lu trcren- Ji\nmo$ (hu t)ic|ei( fit&R gci^ 
ici0e(| ba^ t)iefc# ^ui poft mucos ftetiffeat^ iii(t)r fur fo 
' wpfer 



' Digitized by Googl 



De Excusationibus Tutor. v£l Curat. 2 



. De admimJlriUione rtififialij. 

.ii. Itcm divus Marcus (5} iii Semeftri- 

bus 

topfcr at[)altcn roorDcii, aU bu tit 6tfenUi(t)er5«lD'@t^l«^^ 

S)(e iKomcC nHUtn caeiiban» appeteotiinmi. £)|CK ccc^. 

libes ^at «ait scqodler , mo mait nur g.cfonr. 9Satt aiii. 

dCiC ftc prxiniis. &<^lin& M fle(aiucioo M£ fecni-. 
mnim ]toai«iUbniin > SiDhcr JU ieugCtt^ aboituiD fap& 
^fincmSamt. Vid. HfMATiiis, JuVbnalis. Pbrsivs. fOic^ 

fc^ tpar anfanas fa^flum impune i marimmlc jufricDcnton^ 
ixjciin nuc ) - StinDit mlmi^m mmi- Vid. uQtones 

jritas ad Digefla & Gravina. VBRTKAMius,cin StCa^bHr^ 
JCC/ vir egregie do^lus, ^at eincn TraAat dc Jure trtu^n 

itherfrum qn\s^t\ihi\\' JoACHiMus Clutenius in ®trajbur(| 
^rfoic^cn nacOgeorticf ( / utib ilnbcr maii mcifbiutwU nuc^ 
. luefc fiditiim. seic tiilm mi fonit »on i^m N»$e» ixbit 

M AuxAiniu ab Audpwd&o de Ami^im^. Bm. 
S>cr /r^# abCC de iure Mermm fct)C Jtt reGomnw 

dircn. Sfia(f)(l 6cn i)tomcrn bat man Dic lcaios oor anbcrn 

. regardirct , UUD ^CCUacft 1>U provincialej. ©cnn 3Wli^ti 
lOQC fcinc iJrODin^ t Ted Regio appclUbatur , unO ftattC 

fcin bcfonDcrc^ Jus pubiicum. uufa*c Oodores fragcti 

Unntligiicf) : Quot apud nos rcquirantur liberi ? 9(Ucitl 
t^tifcil t|l cmc qqaBAio Domiciana. JBci) UlUf .l|l ii etmai 

. «rfaicrairet / iDcnii )a Occ .cafus DocMmc- Dcnn ii micD ja 
nicmanb faacn , 6af mic in diom Uben , uhO alfo 1 * liberi 
crtocftcrt nmrbeni ni^manbauct) , t)a$ mirtn ^raUenmol^tti» 

rca , unDalfo 4* biaucl)tcn j nicmanD, Oaj n>ir aK cinc 
9lontif(t)c conquctirtc -Dromm} anrufeDeu mmxi & fic 

requiri. Ergo :(] Dicfc^ niCl)t recipirct , UUD fommt C^ f)tCC 
ad arbicrium Judicis atl. Coni. JHUi^ccii Omm.^ad L. 
^ul. Pap. Lfh. 2. Lap. g. • ,^ 

(}> £)ic atiDcre Excufatio ift : Si quis rei fifcatis fit acl* 

iidiniftrator. sscr mi( Di^ iCaofeci Domaitim m tt)Un \fiX» 
, oUm'fio& liabebai: ej^cubtionem a cuie|j|». fbnbern Dcr 
j^hros Marcos \ i.e« M. A^xeMimrs^ PKi&osopHqs. refcri» 
'K]r(ccr(l/ Daf Dicfci le§uima excufabdi cftuTa fci)U foUC 

5J?^?n bar fleftinbcn / iaf, mcnn cincc fifcumPrincipis ad- 

p\imftrirrc/ fo mt Um DcnPupillum unD Fifcumniitt 

n)oi)lbcf(t)aifcn, roctut cr Tutore gcfc^ct tvuroc / in^ 
' bcm cnimcDcr Dcr tifcus oDcr Dcc Pupiu Daruntcr litte & 
cn^iO WK Co^airi^^i mmx bci; Tutor beuOCS ntd)! 
. ^ V - ^ } ' ' .««i 
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bus (4) rercriplit, eiim, qiii res fifci adminiftrac, a 
(ucda vel cura^i quamdiu adminiitrac^ cxcuiari poile« 

§. z. Itemj qui reipublicx' caiifa abfunt (5)3 a tu- 
(da) vel ciora excuiaizcur. Sed & ii iruerinc Ui(ore& 

IIL I II, ,1 . ■ II • L ■ ■ 

. fim I mm bcr PopiilQsuiib Fi&us mii (tmu^ tti Fm- 

cefs DeriDiAK rDacca. Fifcos iji ta6 patrimonium Priii* 
• cipis , DU Domainctl UUD Charoul.@uicr. IWi dUtt ' • 

cin fol^^' "i^^H qern feben/ inbetn ein Fifcaiis an feU 

ticr adminiiiratione iiici U(4)t (|C|}m)KCt tOtClJCa {on. £ll<» 
fatias ef^ , ut fe excufet. 

(4) i>M^on:infemeftr$ifUstbmmt m 0^1 Impe* 
fiforci & Prindpes adfcUccbaoc fibi Cooliiiarios por<iiir* 

tncitOc it>ncu p«r tf. .meiifie$' affiftiiMi ft eifo nacct 

iftl Confiliwn femeftre hyeme conftkanm s tam ifll 

' ®ommer baneii |le mit ^cieq^ 0a(t)en ju t^un. ^tn btce 

fem Conii!io fint) aflcjcitRcfcriptaPrincipumauSgcgangcn» 

Singulis fex anni menfibus novi per fortem eligebaniuc 
. Conliiiarii. Vid. Petr. Faber in fraf. ad Scmejlrta fua» 

' mii)t^ ^&ni) mS ^ i£l}ciicn bcilebet/ Daoon man abcr fek 

tCH bcn 3len 3)t)Cil l)(\t Conf. Pinscus i« Comnieut. a4 

Smonii Augufium Caf. 1%. m INHtCtpitb O^Ham Ml 

SmefiriM ^ttffcn. 
(0 2Ml ^rtoe Escufado t|l abfemta Reipablicae caufa fa«' 

Aa> 6* tOtft fcijri , baf Cin mifius propter negotia Rci* 
.pubticae rator murbe. Tucelam fofcipere pericolofiim. 

efl, e«t|l ein quafi-contraAus 5 alfp befl<t)ltC bcr abfeas ; 
• Reipubiicie caufa bifilQ / ut cxcufaretur. giurt ill bicSCitf 

Se : Quis ^blit ReipubliciC caufa ? Refp. Respublica 
iei(fet diom/ & ^ic abfens Reipublicae caufa eA> quiRo* 

manec rei caufa abiegabatur. 6)(eic^mic man nun dloui 
in aocn Municipiis a.muiiret^i alfo W inan m9i cnlAiib 

gCfOilCI: Civitatis municipalis oaufii abfcns poteil fe ex-' 

coiare « toteia « tmft ocmi iwm audl) feinctmcdcn ntctit fa^ 

gen xM , eumefle excofandom , fo 8ef(()i(tlt c^ to^ mCi 
9<n Dei Pupiiii , mcnn ein tutor Derftticfct mirfc. ^mcla 

dc illo non iransfertur , fed interim Procurator conlH* 

tuitur. SD5tnn er ©iibcr fommi , mug cr bic Tutei 

%i% k\m^m\U nKi)ti»a(«»cm{»lo, fedcumffatio ja* 
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. D£ £XCUSATI0MIBU$ JUTCR. VEL CuRAT. Z}1 

> ' i * " : 

vel curacores dati , deinde Reip^blics caa(a abeile 
cccpcrint , a tutela , vcl cura cxciilanciu' , quacenus 
Reipublioe caufa abfuiic : 6c incerca cuiator ioco eor . , 
rom damr: <iui fi reveril fiierihc, recipiunc onus tu- 
telap : iMm nec anni habent vacationcm > ucPapinit- 
nus libro j.Reiponibruiii icripiic: Nam hoc ipaciuna 
i«d>ent ad novts tutelas voditi» < 

$. 5. Et qui poceftatem aiiquani habcnt (5},ic cx- 
cu%e pollunt» ut divus Marcus refcripfit : ied fui^ 
ceptani cutelani dcierere non poiruAu 

De 

ri£eo i tdHlft «Scr mS^4im ^abc , aujf<c mm il^ cc|t 
(tBDantt einc Tmeia aufflctragcn n>urDc 5 Dcnn ba battc cc 
flcnugiu tf)un/ ba^ cc fcinc '3a(t)cii n^icocc mOrDnung 

• BraC^C nacft fcincr ^UCllitnntft. Tutorem habenti cutor 

Bon datur j Dtr Dccrcifctc Tutor mucDc la !ii(l)t abgcfc^cr. 

Jam toti perfonac erat profpedum , alius tucor locum 
habere non poterac Hhbseus g0 m^t CCtOt DaCCUI 

finDcn fbnncn. 

(6) !DiC v<ertcExairatio|flPMeftasf.M^tftrata;: !{Bain 
mttf Da CCMagiftracus IIMICDC/ f(t)OtlCtneTutel tjatu, fa 

mu|Tc cr fic titi)autn , Don futnris abcr fontc cr ftcft exanfi* 

rcn. Sed Qii. Quid eft poteftas ? Refp. €tlict)C imO^ ' 
mil; Dag C5 ^arin NftanDcn, fi qwis ampla & magna 

poteftaie inftru^aus fuiffet , unD oicl ju fagcn qct)a5( tiac* 
tc: tiacin Major Magiftratus |)ciil<t nicbt / wcil cr firoffcrc 
<ScoaUbat, oU anDccc^fonDcm Dcc aufpicato ertPcDict . 

I91ICDC» Qui ergo majoribos aulpidis erat eledua, ma- 

jor erat. e. g. tDcim mao Dcn 0afi<Kn ^ocfjont Dc^^ 
tDol fiic AfpeActi tDOCcti t iDcUOct DCQ SRa^Dt^Bcic lU ob^ . 

fervjCCH anqcfan<|cn murDC Majus templom iiittirtaii« * 
tur. Qui tninori temp o, minori ccelo eligebamnr » mi- 
nores dicebantur. D. Mascov fyXl DicfC Obfervati%n fc^C 
H)0()l au59Cfttl)rCt in fCincr D/ffirt. de ]ure au^khrum» 
apud Remangs. Praetor » Conful » Cenfor, Didaior erant 
majores Magiftratus. De i£dilibus fuit difputatum % 
OUCtn Cl J(l m(t)t probable, Da| lUan Dic XMt% Curutes 
MnintCr IWfbMllCII/ fOnDCCn Xixm^X DiCNfoaidpaies cx- 

' P 4 trf 
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^ — -.n • ~ ^ — — , 

Dt lite <:um pupillo » vel adulto. 

4. Item propter licem > qiiam cum pupillo , vel 
iidulco cucor, vei curacor .habec (7) > excttiaii aun 
pocdV : niii iSrte 4e oninibus bonis ^ vel hntcUi;ace 
conaoyerlia iit. . ~ ♦ ' . ♦ 

De 



tra Romam. QuaeRor vero ad irajorem poteftateih^noa 
pcninebat. ConirGoKDUifCi, PimdeQ. 106^ f«2>^.;7* 
6*^^« Jos. ^vERANiui Jmerfr, Jnr. Uh.iy^4p\ ^ 

n. 18. JOe Municipalibiis Magiftranbuf moit om fT*^ 

ftCB gcimcitfeU. Modbstiito t)«t citt eigen ^uc() (itf(t)m5<ri' 

Ac KxcttraHiifmkus lutcrum t^rieC|)if(I) / DaS {){rria0 verti- • 
rct IMrDC. Antonius Augusxinjs , Epilcopus Sara- 
goffa, ciri Rcftaurator poil DCC JurisprudenJ} , dircipulu* 
Alciati , in Hiltoria Juris verfatillimus , in Jure Canoni- 

co Civiii doaiiHmus, t)at ciri fleitics iSiict) gefct^cicbat 

^ie nmtnihts pf^prns, Das! fon|l UUbcf lillU IDai'. Bynkfrs- 

. ijpBK ixii ti cu ttntt Audion tn ^oaanDdtfauifti uiit) fiic9 

ffincQ Emendatbnibus ediltt # Xm\Vi fleiciacl tpjcD, ba| 
' ' bic Municipales Magiftratus au(t) exculirm tfttUIIII* 
Orro Mdfiihus Munkfpalifius 5at aud^ DDtl bcu De» 
<iiriombus Municipalibus Cill Caput , Datirt CC Cbcn DCC^ 
filtiCl^Cn Obrervaclones gcinacf)!. Obftare quidem vidctur 
/.4.^. 4. h.t StvA conciliatur fucile. AloDFyriNus faQtt/ 
tap nari) bic Duumviri unD v^^diles municipalcs ficf) excu- 

fivcii fDutcn / uiiD fcfteiiut c^ alfo , alS mww c5 doc i^m 
> ((OoafOjiiea)cf<n/ mctuaticii^ fomcn ftc |i4) ^u feincc^cir/ 
ke, tempore AuxANORi Severi excufiren* €^n)ac aucQl 

* tm% l^tiliS/ > Ctttda liberari i fte t)a((cn Dld ^ tbttlU 
, Apud nos tninimus etiam iKlagiftratus excuf^qnem " 
habet» / 

(7) ©i^ ffinfptc Excufatio i(i; mcnnciiicr mit bemPupiiio 
tm Procefs lieget. S)a mirD abet: eiii tlcinec Procefs , Dec 
' nicM aiibetrifft, tiid^t atigefel)cn/ inDem ii Dec 5Ru^ 
nicftt 4:»erth , Dn^ Dcr Tutor Dc5mc(jcn Dcm Pupiiio gefdbrc 
Itc!) fti}ii foltci abei: bi^meilen .giebet ti Capitai.ProcefTe, 
Da €5 QtFi t)af ganfic >Bet;mogen betritft/ alSDenn mtrD i)ei; 

Tutor»tanquam adveffarius , ioimicus & bofl;is>()enra(t)tCt* 

S>a nNirc ctf iidrrifct) aemcfcn , bcQ bccTucei }u laffeni 
l)cn S^oil ium (^arincr jii mata <£m fiAOHr ifl nicl)t aU 
lfti{ uccDuao;!!^ fi t) e>;curiccn/ fouOcm ii iu biQ mtj 
. «l)ttt^ 
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Da irihus mcttbus tuteU vd cuta. 

$. 5. Icem tria onera tuteUe {%) not\ affedatx y 
Ycl ciiri , praeftant vacationcm, quamdiu admini-T' 

{Ir^ncur ; uc camen plurimn pupillorum cucela > vel 
cura.eonmdem bouorum;» yeluci fracrum> pro unt 

conipui;etur; ; ; • / . /. / . ' 

• ' ' De paupertate. 

X Sed & propcer jpaupertatem (9) ^ufatid-- 

ncm tribui , tam divi rracrcs , quani per l'e divus 
Marcus i:eicrip4n;, U quis inipareui le oneri injundo 
poflicd^cefe. \ , ^ ^ \ : , 

'ol)ml)<iu frf)on ciiic au^gemacl^te @ad)e , bap becgfeicCen iim 
tc nid)t iuc Tutci gelaffen n)ei't)en. Justinianus ()at /« jf^- 

Novellarum implicite DCrOClJnCt / Da^ Ciu fOlC?)CC fi(6 
" ItKttexcuiircn burfff / C8 i|l cin Modus exaiiationis im- 

piopnx. €tlafl nki)i; guaclaijen mcrbcn/ etiamii aiias 

.^yftidx iafciipere cutelam ^ lis afUiuc.immineosfit. Nq^ 

^9ee. 7i. & ?Sa er tmct> aiK() gcilcaffct/ mtO (on feittii 

gan^C ^OCbcrimg Dcrlicrcn / n nihilomiaus fefeingera^ & 

fufcipiac tutelam. Ncv. 73. 6^^. 4. 

(S) aSk^Tutor fcQn Wia/ tnU^B^tl ^abeU/ ur perfona? & 
rebus pupilli vel minorls pro^tciat. SBBCC tHStUi bltV) 

- SBetmiiiit)fc()afj^ }iit»ecfci)m(Htt/ imtff ftct) bic Dtertc 
imfbtoen laffcn / tDcttDcl fo m , Ci pacrimo- 

nia pupilloriMn iinc diver£i j <Dat)CI IMttlt g(ct0 ?• Pu* 

piirifml)/ c^ i)l a&cr cinPatrimoniumunD eine 3iec{)nuiig/ 

fO ifl fold)Cj n\(t)i DilllangliCt) ad excufationem. 2)o^ i|l 

anil) bnranf m fcbcn / ob bic S8otfmunDfcl)atft fct)c miftjtig 
iinD iDciildutftia i|l> benn tS fan eincr otft mitcincc ein?i< 
gcn »BormunDfcl)atft fo oicl ju i^un l)aDcn / Da^ cr u\i)t 
mtbt t)crfet)eti fon* SKan fupponiret qud) / ba$ tim Die 

.tttcela^ m^t cum ambitu & aiTeaanorte OtlgCttOmttlCn; 
offt aflbftircn ^ {CttlC Dic Kauctl timlas » nt fe.tz* 
• -cufare pc^flSot. 

^p) (Jinairmcr ijl aud) cxcufiret a fufcipienda tutcia, mU 
(i}ci iiirt)t ailein fur Dcn ^})upiQcn ftct)erec / fonbcrn auct)fuc 
m ariocii Xutorem Dcffci i|t y dct fKtt iwi fcioci; ipatiD 
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. %. 7. Itcui propter adyerlam valccu4iiicm, pro- 
ptcr quam ne fuis quidciii ncgotiis inccrcflc pdccft^ 
•xcufado locum habec. ( i o) 

: De 

i(%en muM mb^iU ttben t^on t)er ^anbmi ghutl^ir 
tcitct. Homo pauper lon mMtAubu ^mm fm I imb 
tf lidre abfurd» mmi tr Mmcdcn itecMrffcn n&rDc: 
0fi ftnb bic armni nicl ibrlicOer , d(< bic rctcOen. i)o(t) 

ttirD bie juratorla unD pignoratitia Satisdatio ^icr ni(Dt 

eingenommcn, unD niemanD n^ucDe fureinenSitmn/ con- 

tra quem non datur regrcffus , fidejubiren / n)icn)OW Cf 
l)0(t) au4) gefc()ei)en fan , Dag flC cautionem fiiicjuiroriam 

finDen. SlOein bie ^aupt|Urfa0e i|l/ mer panper if}^ 
Drau(i)ct alte fcinc ^eii fur fto)/ ut panei» iQcretiir; 
ic man i()m mnt t)ic ^tft DoUcnM fii^men/ f» (&nR cc^oe 
niciltf imwincn* PAup^as ift inHN; lcm e^ianbc ^ c< 
tNdw ciflcr t)0(() n)0[)l^ Da^ er jtct) cxeotireti Denn Die 
fcntc bcncfea , er bereicberc fic(). Hodie , i)a aac Tutores 
fatisdationem leifien muffen , iil e^ faft unmoglitt). Si^ctr 
bei) t)en 9l6mecn f onie c j pcr accidcns tommen , ba^ er 

• ni^t fatisdjren bUCffte , fi teftamento tutor fcriptus auc 
proximus fit agnatus. Qu. Quis dicitur efle fdufer ? 
Refp. PsMper ift ctH vocabulum rdatlvum. En general 

. Mniicn* «ir * lirmut^ unb dieicbtDum xxan d^xxfi ; l)d^# 
tm 6^ lcin ^uriit cine OeftnicioQ btfton segcben ^ 
^nbirn f(e fa<)i'ett: <Sin pauper tfrnte fic() excufireii « benn 
fond, menncrbie Tutci.abwarten tt)olie/f5nte ei* fi^ier 
^anDt()iccuiig nt({)! Dorficften / unbiuu|]e DarncbcnDaitcn. 
^tCL' uia(t)en 500. 5)ltl)lr. eincn rcicb , aiiDecit^difs i(l Dcr 
orm , Der ni(!)t loooo. ^liW- Sarurn dcrmirrc ju- 
5TIN1ANUS , bcr fplic pro paupcre get)alien njcrben , Dcr 
mi()t so. ameo$;.o6n9Cfc^r 100. 3ict)lr. bdtte. ^it ia^ 

' m : 2><nent9r 19 arm / ber nic^ i)on fcinem @eme0e.et« 
»Hi« iinfjNE (cset , fonbem ^ MraOe^ auf9c()et # ool ec 
ermnm. - ^ . 

(fo) ©ap cin SrancFcr jic^ a miria fofdpieoda «xcufireri 

rontie, tat fein dubium ^ benner fan niijt vigiiiren,.ni^t 
attcnt fct)n,cr fan bcnSeinfqen nict)teinmat)l »ortlc^m.©ocO 
mu^ ii frer)lict) eine rcct)tc Rranctl)eil fenn , ein morbu& fon- 
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De imferitU Uttrarum. 

$. 8- Similiter «os, qui ficeras neicianc (i x), eile 

excufandos, Divus Pius refcripfit : quamvis & im- 
pcriii licerarupi jpoIIiiH ad adamufbadoncm xjegocio^. 
nunfttflicere* 

De 



c. qui morho. ?0?an diftlnguiret au* : 5Bcnn ble Straiitf^ 
^(ii langmiecifl iil / mirb inDclTcn ein Curator ocrocDnet; 

WennfiC abCC pafrager i(l , interea pupillus non peribit. 

Surdus, mutus fan aucb nic()t Tutor |ei)n/ »enn cr au(t> 

^Cttt) par hazard n)arc furdus ||U)rl>cn / fed neceffe di| 
Uc alius detur. 2Mllllib(r TttfOf mup autorltatem inter- 
ponere » Tolenoia verba cnunci^re. cr iindnst 
ian ja nu^t i)5ren ^ xMii approbare per loc(oelani, U* 
ter« non fiifficiunt. ©iefe Obfervation [)ai CujAaw. . 

(i i) SBBcnn eincr nicOt Ufm no(* fcbreibrn fan , fo i!l ec 
cbcnfaH^ excuHrct , bod) aac« nacft 3Sefd)atTcnl)cit ber ^cc* 
fpn unb bcr aSormHnbji^^ajfi. ©tc 5llomcr nwrcn cm cui- 
tivirtel fflolcf i iftrcTutores mujicn ?U*nnn(j ablcgen / oU 

auff(t)Cettol/ inpnmis fi opima e&t hacreditas. 1)10» 

iiMin Mf Tbtda fc|)c gcrtng unb ni(()t iDcilfaiuffitg / fd fon 
ctn imperitos itterarum e< bocf) n)ol)l oeifcDcn. UnJ) n^tnn 
t)er Tutor fonjlcn ein 3Kann ifl / bcr in bcr Oeconomie 
timi flc({)an Ijat , fo fon cr bucct) cincn anbern auffcftcei^ 
bcn laffcn / ©as cc i\x fct^rciben 95ci) einer tlciiKn Tu- 
tel , all fccp 55«ucrn / ifl cinc ^ouer ^ 3vc(l;nuna gcnuj 
burcf) ein Acrb^^^oKj buc^ bie 9)7emoric ; menn cinei: 
aOe^ bcbaltcn ian, mt Columella faQct / b<t^ man l^eute 
gefunben, bte aae^ iai @ebiM)mi^ Nten tfromn* SBeoii \ 
Mc Ttttei ober arot mor ^ ju 9tam/ IM gicng el fccDs 
li(b nicbt on. Stryckios j^t einc /J^^rM^ gebaUm M 
hsat Jffls. ei)ebem iDorm^ bcrflletcbcn Diflfertationef 
mobc, (£r t)ai aucft cinc gc[)al(cn me furmrum , bar^ 
in itjctfet cc/ maS bie SfcgDpticr fiir Ocfen gebabt babcn. 

5Rafl t)at au(b Cinc Diirert. de Mohndims , Da gett)i?fcii 

njirb/ baf man cbcbem baS ^Srobf gefloflfcn/ unb gerijftet» 
itcm A^«rtf digHorum^ ba btingcu fie t)en, wo^aiaSJoci 
dtgitus be(fomme> aUbcnn fagcn tli citiMil de jurc annuit 
aurei» bcramStnger |eflc(fet mirb/ mib mA ^ikvlm 
Aiiotria met)r inb , Ini man itt & . . Dtifertationeit roiw - 
berlid) amrifft. TiTnis berg(ei(t)cn Etute fct)rf<i^ii(() : 
^ur^geiogeti (iz> 
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Dt ifUione propter immicitias , ^ de tulcre^ qui 

, ttftatm emfinfiu 

$. 5. Iccm , £ propcer inimicitias ( i z) aliquem ce- 
fiamento cutorem pater dederiC) hoc ipfiim pracftac 

ei cxcuftcionem : liciit per conirarium non excnfan- ' 
tur> qui io tuceiam admiiiii^racuros pacri pupiiiorum I 
pnmiuiargnt. (ij) \ , 

^ De ignorMtia te/iaicrtf. 

; $.ie. Non elle autem admiccendam excuiationcm 
ejus 5 qiii hoc folo utitur , quod ignotus patri pupii- 
lorumuc» divi fraucs rcfcriprcruac. (14.} 

k 1* I r tm. 1 ' 1. ,.. , „ iii ■ - I ■. . ,. .,11 

^ (i 1) Sltfinanb mb ftintn gcinD jum 23or:rmnt) feincr %HiipiU 
kn f((jen , mW$ aber mi eiuec inimicitia capitah ju 

• Dfttlehea / iii(l)t ober/ m ii mir ein rieitier B^viil, bec 
RidJ weiju beoeuteji l)at 2)ie jtalidner roaren homines 

/ tna igtii » unt) ftuD c5 auc() nocO. tKiu toU leittcn tlt 
^ii 3cint)fd)aft ai4)t ntcDcr/ fonjMrn mo^ttn (inen idd^I 

. tftc Mimctlcn ium '))oiTen juin Tutore i otfo t»(cMHifeEx. i 
oiiatto Bcrftetcct. & i|l alfo Ocr cafus » baf tim^ots 

mmtlfiMSt intricat |inD fp Dcfit^atfin til , hai, Ocr Tutor I 
per teftamentum. conOitutQs ab inimico patre pupilli ^ 

n>c^I mercfet/ ccfa) mu gui^ Dariu scfe^ct/ Damit er fiq) 

• ruiniren foUe i Da faii er fia) mol)! excuiiicn. 

00 ^^Jiecr ci Detn 3>a(cr jUijefa(|t/ fo fauD Die txcufatio 
^ ni(l)t ilatt/ quia promiferat. 31U6 Mcfcn ^lDoKai i)al)cn ci^ 

nigt; t)ie OicCtC fpeciem cuulas dcducicin Oi^ca I ut praET- 
tcr rcftfimentanam 9 I^itimam & dativam adbuc detur 

. me/a psmm. fuocin ci( tfi tccits bcmt locmi mtd) cincc 
\jmn cutorcgefe^et/ Da itt) trnvf) eiocuricfn (omc, ict) i|>tn 
. ober gleii^mei^l DcrfprccOc / ba^ icQ mtcb tn^tncr Excufatioji 
niebt bebiencn raoac/ fo fanico mic()3mar nac!)Qet)cnD5 nicDt 
. irxcuriren/ aficr Das mac()et (eine neue ^pcciem tuteia:. 
aparum t)aJc ict) e^ it)m i)erfproc()cn ? 9)Ieiiie exceptio " 
ioimiciiiac i|i ia Duccb mcin cigoi iQccfticubm fllcicb cii- 

dirct. , ^ 

f 14) Fratres jinD Marcus Antoninus Philosophus unb 
,£uii6 l^ms. QKtr btcSt^de petfonis ignotis. ^n 
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De inimicitih cuiH fatre pupiSi vel adcs/ti. . 

$.11. Immiciaaf , quas quis cuiSt pttrc puplllo- 
rum , vel adultorum cxercuit , fi capitales hierunt, 
xiec rcconciiiacio intervenic > a tuceia vel cura iblenc 
exculare. ' \ 

De fiatus controverJtA a patrc pupiHi ifUtam 

§. 12. Itcmis, qui ftatus controverfiam a piipil- 
Jorum.pacre poiius el^> exculacur a cutela. (i 5) ^ 

De ^ate^ 

$.15. Item major feptu^inta annis {1 6) a tntela 
& cura ie^poteft excutere. Minores autem vijjjiati 

V qum- 

' '' «I M I' 111^.. III» .^illll»— > 

Sioiii oXi in iwm tUmn 5CeU mar leicbt moglid) / )i(x$ 
\ iDtttr ber Tcnatorixn Tutorem . iuk{) Dicfcr \vm Imixv 

€5 wirb olfo ctncr per. tcftamemum SBocriiutiD aefe^ 

fyn biT tutor conmnitiisabccfeanei &m Kfbtoremnidit, 
' tah ecftet) be^tDesen a tutela excufircn? Refp. S>jefeEx* 
. ccptioignoti »ttrt)£ HKftt attcndirer. S^iefagicu: ©ciiug, 
; laf birtcftator, njenn eri()n au(l) nict)t gefennet, t)OiJ)eia 
' . ffierimucu ju il)m qd)a5r. e« fan (ei)n, Da^ it)m fein ^leiff 

iinD ©orgf^alt gerubiiiet n)oil)ui €5 mar oi^nebcmein 

munus pubJicum, quod fubcundum eft. Ancc tcmpora 
horum fratrum excufatio hasc valebau 

(is) Bicfcj t)i<^<( Otf lcm I. 9. <fe caphalitms inimfcitn». 

S)cnn ipct etncnt ftatus controverfiam h-ioviret/ n)cr ciiicn 
lum %\i(t)\ machcn mia , ifl frepli^) fur bcflren toD 5eint) 
ina(l){cii. SBcr m«in£ob^'I5eiBbijl, Deffen ff inber f an unD 
mag ict) nrcf)! Derforgcn- d& es in foro poii recbt fei)? il 
cinc aiiDcrc graqc SBBirmoaen in bcr Muri(Iereo bi? teutc 
mt m m jprmmel bringen. €in foiier mm fOflK: 
p9 lan Dtefe j(:n6ir tit(t)t Dor mir fel)Ctt , itti& il^ctt pro- 
ipicircn. <£r t)at jnnir fctnc htncftatcn»» abcr Mon rc^ 
tcn njir dicr nie^i m fc^en (>icr U9i bdrauf , ut pupiiio 

fecnc Atqiii fi iiuiiiiais .dctnr pupiilo » non ipfi 
' bcnc cft^ ^ : 

00 ^in afrer gWann tJcrlanQct SKul)C; infoiatium fcnccftu^ 
. tis lalfcr man it)m folcftc am&. SBBec i|] abcr ein alier 3RaH|i 

^P- ^iC JliPtltlC j(()UCtl &d.ltoftiaimc. 
' gBec' 

V ' 

* • 
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qiiinijueannis^iy) olim cpidem excufabancur:noA|:a 
aucem confticucfpne prohibencur ad cucelam» vel cu*'- 

lain adlpirare ; adeo uc nec excufacione opus fic. 
' ' - Qua 

* -i. — — < ■ 

fSBit alfo iai ^o^t^aJit lucucE scUg^/ ifl immuDis « 

tutela f fed non excufacor » (i tancum feptuageiimun» 
omum incravk i n)e(C))C< Cin Singulare jq). £)€nn Cl f<U 
git PLHixut £tfi. 4» i^. Z|l qaod I^es maiorem fexagin- 
ta annls otio reddant. ^ift fexa§enarius tfl«(ttl fenex de* 

pontanus , t>k Tuieia flber ifl cin onus, tinc ?iJ?ul)e ; cinc 
Slrbcit. Siflcin e^ i|l ju mcrcfcn , ta^ cuk§ ^l)cii5 ; n^cnri 
Dec ©atcr cincn ^Slam Don fo(cl)em i^lKcr ju feincr t)upi(Uii 

l8ornmnl)f(t)afft per tdUmentum conllituiret t)at/ tniiu 

tttn ukimae voiuntati t)icl nacfcgicbt / t)a t>cr Sarer gUicI)* 
H)oW cin folct>c« 5)crtraucn auf bm Tutorem gcfctjct , atu 
beru £()ci(^ aber bc<} gfti^ciing, cincr S^ormunDiiibaiTt cine 
JNug()C(t wlo Srfa^cunfl nftclw ifl/ bcrgUicbcn man t>o^ 
m cincm ^ann i^on fetc^cm a((tcc biaig t}oftcn fon. tXi* 
bcro mau tftn ni(t)t frci) gcfprocj^cn / nifi compiems jam 

• plene feptuagelunus annus , tOCWjCl auc{) OCC A^-»-* ^ 

• de Excujat. lutor. t)abcn TOlD. 

(17) Qu. 5?anau$ cincrTutor fcDu untcc 2f.3a&rcn/ obcc 

lan CC 00 excuficen? Refp- ©^r Imperator fag<t: ^tas 
annis minor n)ac olim excufatio propna» hodie 

impropriat Qu. SBar ii ooc Justhjuno fo / n)ic cr faget? 
jRtfp. Vnwiyjs mcOHCti TRiBONiANtrs 0abc ^icc gcicrct itf 

fiao. ecotp ato ifi/ N ^tcr tm £c|lamcm icQcn 

^ontc : Pomponius Iil>eromm meomm mtor eftOr^nictlll^ 

cr auc^ gUicl) noc!) xix^x it- 3at)r aU ©oc. Wlontc ja 

fin agnatus proximus noc() nicftt af. 3al)c aU fcr)n/ unD 

• Da tan Vinnius nimmcrmeor bcmcifen, DaMin folcOcr foltc 

^ removirct lOOCDCU fcOU/ 0,CI Daj Cr prohibitus gen)C|Cil/ ODCC 
' ft(t) niC^t ^dttC excuficen f bnncn- . Omnino hoc poterat con» 

• tin|efe in tutcla icftamentaria&legltima,ut tutorminor 

. annis eder: ^o4)Oa€ Cl lli^ttlUS/ fi ejusmodi mi< 
tior'fibi imponi tMteSan p»iebatur , nct ab eadcm le 

ctxeufaktt $ Mim CC tKl(ft bcnmc^ ni(|t ri)nnc^ 

reftituirct nMrOCn. finMtiKDito N&rouus t)at ^icc DcnTai* 

detbndirct. Cifi foiuc DerTeftator ja nict)tcins 

' rnaol IDlffcn 1 Ob Der / TOdajCU er JIUU tuiore tefiamentario 

fcwc, minorennis mv iuin uict)! aUtiii Der 

«ftsaliiiiimi) ttttoren» ^unpirem anois ^ioaicii fcQK/ 

au0 



Digitized by Gc 



Db ExCusationibus Tutor. vel Curat. zj^ 

Qi;a conilicutionccavecur» uc nec pupiUus adkgi-» 
timam tucelam vocecur, nec aduicus : cum 6l inci* 

vilejCos^qui alicno auxilio iu rcbus iuis adminiftran- 
dis, egqre jfioicuucur > Sc ab aliis rcguncur> alioriun 
tttodam vel turam iiibirc» 

. , De fnilitta. 
$.14. Idem & in Milite obiervftndum eft^ ut Atc 

voleiis ad cucela; ouus adniiccacur. (i g) 

t)e Gramwaticisy RAetoriAuj ^ Medicu. ' 
^ 1$. kem Romr Grammatip {v$)» 

Rht- 

aucD fonflen amc CoNsrjiNTTinjM M. cm folc^er Tutor le- 

, giiimus jcpn fonici fo t)Qt Ooc() nad)gtt)cnDi Constantinu^ 

M. t)CrtOtCIl , 0(t^ 6cj) Cinem Minorenni excufatio ni(t)t 

finmat)! no(^iq , fonbern folcfter ip<"o jure a tuteia m^^u 
fc^lciTm f(yn pUC/ ml(()c^ Jostimunus ebcnfaQj toicDci;^ 

i)olcr 

(1 i) €in Miles ^ tt6lt)j0 / 1)00 CC ab ottuubas citgotiis pa« - ^ 

«* ( & drili^iM abftndiitC/ tntda efl mmipfi togatum « 
r ctn @oU)at nicbt ctnmai)l ad tatelam tulcipieiNkiift 

* admittirct tDCCDcn tanv ne quidem necefb habet< ut fc 

. excufer. £)jc 3iomcr i)abcn Dcn €»olDatcn aHcg mimwi 
mi fic lon iDrcm apparatu beiiico abiif^cn fontc. £)ie 

tuteJae adminiftratio t)ttltC nur gcmaCt)Cl / Daf bcr SolDttt 

fut) cinc n)cict}crc i!cbcK5 ^ ?in ahocn)bl)nct bmtc. Dkid». ' 
Rivs HiPALDus j)at itt jieincn i>^<»A A^r. ^crDon ciM 

IHnige Obfervition flCmOfOct/ 'wm hfmi M ia&num* 
Qu. Slbec t9aS ifi de qoafi MiiitibQi jti faiicn 7 Refp. . 

£)ai)in oc^bren bie @cifllict)CQ / berQcjialt/ Da^ cin Sifc()of r 
SiDt , nict)t cmmaW cinc Tatdam iit)crncl)mcn tan ^ ob cc 
filcic^ moltc , »cil cin foldbcr mtt t)cr Sorge fur fcinc i()nt 
anocrtrautc Sxxi^i oi^nc Dic i gcnua 3U t^un t)at. (£in Pres- 
. b) tcr abcr fan ud) / mcnn cr miD / excufircn , poteft ta- ^ . 

men etiam ^ fi cupiat » Tucor efie , n)C(ct)C$ t)Cl) Dcn 

('iitbcrancrncbctifaO^ nocl^iuciclajfcn n)irb, fogari.baMtti 

• % ictlcr ftct) ntctM^ itfieiQ a fofdpienda , font)cra 0^(6 a j^ia 

fufccpa Tmela ^ECuficitt fon/ imD t^m foicDl IMCiMr 

K ai^genommen iit imben, mmn Dt^nDct , Da^ foiii^e 
I on j)ct »Jt5n)artung fcincj 9imt£ binbcrc* 
(19) ^naiicnfiroffcn ^iai^icn/ (traici^cn i«'<S» 3{(i)ctt, (fo^ 
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Rhetojxs(2o} ik Mcdid(2x) &: qui in patria- Can 
_ ... hac 



tirtt^f Alexandria> Capoa • RaYcnna mm / M Wam 
f . Grammatici » 5.Rhetores unb to. Mcdici, jn UtX tltlf 
mn abit ?• Grammatid • Rbetores ttttb f Medid. 

Grammatki ftnb l)ier mc()t ®(ftulm j|lcc fcnfti hodicriio . 
foilDcni Dujcuigcn/ veteres libros 8c Codicci M8tos 
■ • cmendabant , corrigebant , explicabiint , interdiftini^Lie- 
bant, mit eillCttl WdonCrnick. Sllfo mun (5 homines 
snaximi fru<^us. Nili Grammaticos habuiiremus, nmnis 
jucunditas legendi Autores veteres nobis erepta iuitret* 

eie muOcn fcUiiae mit ^Uip i)m:(MKO/i>K€pra$enpro- 

limde Der(}COcn- GsR^ JO' Vossius ^ melcl in laudem 

Grammacicoftim Ic90e(r(i(t)t 2>cr8Ui4)cni!cuic iimrcu in 

.SCOtf^m 9l()fct)fn/ ut etiam Aoeusrv^» atnatorftudiormii» 

• cos in comitatum , in palatium fuum reciperet, Vii 
Scwio G^nriLis in Parergis Oh/. 1, . i 

{lo) Hhetores crant, q-ii prog}'mnafmata juvenibu$ pro- 

poncbant • utio iti btt £'04)uen^ dociricn. S)enn bie d{6# 
mer Ugcen fic^ auf bcn Jtrieg / ntit> auf bie Studia , fott# 
t)crti(t) auf Dic Etoquen^. (£< gefcM)c amt) nt(()i ot)ne Rai- 
> fon, mer grop m M SEBeli merMn ota/ muf M> lMC(ut 
' nbcn ©le «airfcari wijfenfein ffiort iu Wjen. Vossms 

• mmi, t)ai Won tMarus foinmc cben baber/ meil jie' 
' nict)t« al^ ^^^- l^^^tr , 0. i. unDcrtlatiblicI) fprccl}cn fonten. 

QJIan ncimte bie Rbetores auct) So; hi|icii Siewuiteit 
';• aflcrmiiilcn xftimirct. JDic 3ionia' Dat-cn Co tn Dec E- 
. IbquenQ aucO l)Ott) 9el)ra(t)t. 33Ian difputirct / ob bie Grx- 

jca el)CrR<wn«naeloquentiatcffcr fct) RAriNl)atC!UeCom. 

• parasibtt imifctien Der @cte(l^if(t)en unb%5mif(!)cntLioquenQ 
' Qcmo^ei. 9111$ crmoctyfcnc miO bic oornel)mtlcn l^eutcfiDd» 
' meten ftc^ ni(()t, Mc Sdic^is Rhetorjam }tt tcfucben/ unt) 

fi(l) informiren JU lajfen. 'tACTOs & Plwws difcipuU 

erant QunjTiuANi. ©elbH CiCSAR mac fct)on ein grojfcr 
(SencraU baer noct) bcn Andrdnicum Rhodium t)ie«£io*' 
fluen^ dociren bort^ vid. SvETONius. ©iefefcutc i)at* 
' een getmfl lu ii)uni l)a|)er gab man iljnen vacaniiam aiu- 

tclji* 

i%\YtM M^^/^Jyaircn-fQnftUiHfottbcrlicDe^ainfei^eu. Ser- 
eraotMedici. Jo^rus Fontaniki ^ t)ierDcncine creif^ 

^ liAe Obftrvaition flcmatt)! -***ifififc Bcrtenf. . Seryi 
«rafiiCifrW, PK h9i»iip libcri [^mm^^ - ^^erttOtD 
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tmm bie Medici in itn 5f ricfl / unb ba pouffirfeit i7e (Tfft 
nxit t)i)l)ec , als mot- Drelincourt, cin ^Jrubcr tjoti 
tm wocl) 6crubmtcn ^rebigcr, t)at ciiie f(t)6nc Or^tmt 

Servis M<rMas qci)alrcn. & mt VrofelTor ju Saumuf ». 

tin (icunDgelcbrrcr ^LKanii/ ein Graecus, Criticus , bcl^fen^ 

n)iC man aug fcincin ^chille fic^et. Ultra modum Medi- 

ci fapit, benn cr ift ein Medicns , unD cia grcuiib Don 
i)cm Bayle. 3n fcinec Oration fiwbci man Dic fct)oiiile ii- 

luftration l)i;fc5 §plii. Antonius Musa . t?On Dcm mail 

Dicle^ ftnbcn fan in beS Daniel le Clerc (cine^ ^^ruicr^ 
Don Dem ^)0D[dnDif(()en) I/f/fdre de u Medecim , njorin cc 

Usque ad tempora Augusti (jCllicgcn , I}at aiU Crfun DOIl 
Au6usTo vacationem a tuteU er!)a[tcn» ©ecj) i|t CS nuC 
pon Dencn JU !)Cr|lct)cn/ qui in numerum relati efant» 
fonDcrli(t) qui in clrculp Medico, iti numero Medicorum 
crant, Circulatores , Tnet^hvrcii, Circitores, StaDt'Unl) 

f anD^Phyfici. 2)ie anDcrn ncnmc man nuc Schoiafticos ^ 

tt)elit)eDie Medicin JurCuriofite (tuDirtcn. PoftAuGusTUM 

jiiiD auct) bie Servi niil)t 6efldnbiq bei) Der Medicin lebltCiB 
bcn/ fonDern fie i|l auc^ Don anbcrn excoiiret morDcn. 

Conf. Bossii Difr. de Clinkis » Merillii , Dc|tcn ©Cftritf^ 

len i7io. miebec ju OJcapoIig gcbrucft njorDcn / ohftrv. 

Ltb. 5» Qu. Quid vero de legum Dodoribus f. JCtis 
dieendum? Refp. J)ic jCci fontcnfict) oIimniCt)t excufi- 

ccn. 9iai)bem man abcr bie Jurispruden^ pubiice ju 
9iom# juSonilantinopcl unb Berytus (Berytus ilcl)ct nodb^ 
wnD ifl nur bec 3tame Dcrdnberr, m manau^be« laRoQu* 

Keife^Bcfcbreibang na<b ^ein BerfTfi.ibanonllel)ct) 

ju docircn anqcfangcn, unb orbentlicte Profeirures DcM* 

let 5 fO l)ai CoNSTANTiNus M. Dic Profejlres ]uris an Dc^ 

faqien Ortcii unb in Dcn ^]}roDin^cn Don Der Tutcia caxU 
jjcnommcn. ©a^ IdiTct Hc() auf aui^erc JCtos nicDt appiici- 

ten. Nam ProfefTores , qui officio muneris fui ad no- 
^ vas quotidie veritaces inveniendas , veteres polieodas Sc 
augendas tenencur, ad quod tempus rcquiritur, non ab-* 
ftrahendi funt. ©n Advocat Draucftct Daj uicftt. £)iC 

. Poeta unb Gemetr^ iDur&cn nicf)t excipiret S)enn man 

ftattc ProfetTores Poefeos bci; i()ncn > UUtCC Maximiliako I*. 

wurbe Conradus Celtes Dcr erile J)eutf(t)c ^'poct. i)ic 
incc rccl)netcn DicGeometras untcr Dic qcmcijicn ?eutc. vid»- 

tit. Si tncnfir faliam mcdum dixertt, S)ie CakuUttrU 

priviiegirten jic aiut) nicf)i. EDMUNt)us Meriuius i)at Toftu 
x,ohferv. t)on aflcn Diefen PeufcncineObfcrvaiion acntftcbtt^ 
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kns r.ites cxcrcciic, & incra numcruni (2,z}.lum, a 
(uccla Sc cura.habcjic vacadonem. ; 

£}e tempore ^ modo proponendi excujationes^ 

$.16. Qui autemvttlt fecxcufare, li pluresTia- 
beac excuJiaciones, de c^uibu£dam uon probaveriCj 
aliis ud ihtra temjKira conftituca nonprohibetttr.(2f ) 

" . .Qii» 

_ • *■ ' / 

(2 i) ©ie mu(!en aHe mtra numcnim fepn. Carolus Sponics (jat 

tine trefflic^e infcriptioii aefunlxn Don cinein Rhctorc oiw 

dinariointra numerum^ Ote ad hunc § illufliandum 

bi^ret. @ie ilel)et in feinet Keife^£cfd)rcibungt na4^ 

. bcr /:f , nnb 4 (k^ fie in Mr /^#r^ A 

/^^ructfii lAfien. 
(2 i) wm nim dmrUierfai^runa gebrocOi/ bof ir tMQMi 

ber per tdbanemum » o&er a MagtAraiu b^eUel mocben, 

cr (an aber excufationern fuc fic^) allegireii / ut immuni$ 
iit a tutela fufcipicnda 5 fo mu^ et t1t6 e#tum excufa- 
TC 5 nam toti perfonse &: loti pairimonio datUF. tan 

au(i) einer mebr aW eine cxcufarionis caufam ()aben , bie 
lnuffmaBeiugUiA «Uegiret metOen, unt) iOHir in^a fo. 

Jics continuos a cemptfre fcicncias>.vi<i* .AuiBiacDS'6tli-» 
mis Dif£ ^fe temferc^ umHwHo. Dfes conttnuos QdiMt 

, inan# QmnfO/mfHH^eret^aUSeoer^age mit eingereetinet 
iDerben^Vai liingegen ^fies miif^s i^ber jurldici finb,lKitiia5 
(eine S^ocrtag; #! font)ern nur bie tajje jcl)Ier , ba man 
ricbi iu balien pjleget' 3Benn ,nun ema* entn)cber inSiotn, 

pbcr incr^ centeflmum lapidcm) i. e. loo. ^^aliduifidbe 

SWeiUn baDon n?ot)nbafft mar/ fobatreer ^o. dies conti- 
nuos 3cit ad fe cxcufandum. 3jjar cr aber meiter / u(l 

, «po.;3fc^iinif(be3Rcilcn/emfernet/ c.g in confiniis Cer- 
,inp)aB 5 fo iebtte.inan no(b auf iejbe 20. g}iei(en/ i«e. id. 
Cuui&eiif einea £09/. botb marb niemabtt mnigcrvalf , 
; 50. tose / geretbtiet tjifis t(i etne 3Reile » betm m,3M^ 

V lidner jeicbnetcn ibre ^lKetien per lapides, m »ir per ftii- ^ 
tua5. Lapis aureus mar eine ftatua aurea in SRom felb^ 

; gcn; t)0n feI5i(;cr rccbiKten jic an. Mimarc jluD 1000. 

!^a<rus , oter ctne bal^c ^tim^e. 5>ic ^mn biclten ibre - 
SBcge febr reinlicb. Mr. Bfrgier ba( eincn eigenen traBaf 
tefcbriebcn vHs miJitarilms: ®arin tolrcn roir ben W>» 

.mcrniia^aiNitti- 3)ie$rai^(of€i^(H^eniiM&i)Mauf0tti» 

(X4)2>al 
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De Excusationibus Tutor. V£t CUJUTOIU j 

QAi^iem exculare fe valunt» non appellatot, (24) 
lcd hwM q concinuos^ex quo co^no^ 

verint 5 fe elle tucores vel curacores daco« 3 le ^cii- 
fare debcnt, cujuscunquc generis iint» id eft, qui^ 
literciinqut dati fuerint tutores, fi intra ceucclimum 
lapidcm fuiic ab co loco > ubi cucores daci funt* . Si 
' vcro ukra cciicclimum lapideni iiabicant> dinume». 
iione fa<aa vlginti hiiliiitm dtamdrum , & amplius 
triginca dierum : qui camen (uc Scaevola dicebat} lic 
debent computari, nc minua fint, cjuam quittqua« 
smtadies. ' V 

. , S« 17. Datos aatem tueor aa univeffiim patrimo- 
: bium dtftus cH^ creditur. (zj;^ 

(»4 ' Bog nnDew, fo in bttfem §. ju mfrcP<ii/ ifi twMActeit 
fc «xcufatidt. £X> e< nun fiton m datiaa^ tutotwn unb 
iKrWtttt excuftttotiibu* nt4)t 3)ro«i: mdfiia iuaioui iinh 

^ itt^ iW*» p« feme^ gravirrt xomm (o ift 

l»« JH v>mi fo balt» btr Pr»or iMlio jum ?SormMnD 
:^ iKnnet, «n& i(9 excufationem }u ijabcii D(cm{omf , idt ad 

proxitne fuperiottm appeUiren muite / ut me« «tciifa. 
tiones audirencur. Teoipore Imperatorum AKTONnn-tti 

» ■ m Pmilosophi ixtttf man oif , jUte «d^cWi. 

rem JU^n, und fWK cxcufationet ju allegiKri i PHn. 
ceprReiGniptoca»«cl<«pprobabat»«dceJici«bat. ff«iMt 

(af) -®leit()mie es aff(t)el)en ran,t)aj mebr pupiiil unum 0», ' 
mnionium jufammen Daben j alfo fan ati« tiRPupi^iii 

diverfi patrimonia jjatrn, tutor vero ad latveifa^ imI 
trimonrum damr 5 Ccnn es ran.ni<I)t Olfiir . «it «iii^L» '/ 

• fft)n. aktla6er9lc«fin)o^llKt»S^ 
iKm Tutor. aflju tteitldu|f.t0 anolrtftSSn fan 1 S 
•1 itmi frbiiiM; ^aufdewitrf m^x^: „i excuiiw„/ 

(l«n|e IMtardaBiapMruiio&a atixniaiftttt, * ' 
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^ - Dt exftifiiiofui»j prepriis cmraimm. / 
. De iutel^gtjlione^ • • 

18. QiTi tutekm aliciijus gedit , ihvitiis cura- 
tor ejusdemlierinou compelUtur: iutantum, ut, 
cet paccrfainilias» qui teftamento tutoretn dedit, a4* 
jcccrit, le eundem curatorem darc tamen invitum 
€uni curam iu|cipere non cogcnduin (2.6 ) > divi Seye*- 
& Anicminus rcfcripfcrint. / 

5* 1 9. lidem refcripferunt , marltum uxori Cux cu- 
ratarem datiim^ excu&re le pode (z7)> l^cet & im- 
Imiceat. " * 



(26) aSi^bcr [)06cn Wit Die Excufationcs Turorum crjff)[ef ^ 

' h\t imt aud) iutiKilcn Un Curatoribus m\lam mvbm,-^ 
4 ' jc^ alKif ftnb no4) in)co,9i;;iai Ihi Excufationum Dorju;; 
fltfmi ftkimcfccnCuraforibm eisenilnl). ©i<.cj1U » 

V SScmHimtfilNti Tutor gemcfen ifi^ eali o: n<i4)«eai 
. SR6miii*en SRccDt 1 iMHtt fein Pupilhii. piibtt gcm^titefi ^ 
. a Curateia excuflren* SlOetn aUtQmie f)eme ju £agc 

in ^oQanl) cincr ni(t)t einmal)l a Curatela bcfm;ct mirb, ! 
1 cr fdbonTutor gctDcfciu alfo rrt)ct man btt) nnt eincm Tu- 
. tari iu / ba^ er Die eBormunl)f(t)atf( aufb u6cr t)en Mino. ' 
. ju adminiflrircn fbrtfal)re I inbem mt umHi^ ttis 

V WII^M||Wf4)^il> inter tuiorem & curacorem jfabitl , Ofcct^ 
* f- IR) /a eiftcr ba ijl, ioIC^e ex f ermixtione juii^.R^qiiaof & 

. ^ j94trii cnfliintwi* • yid. Bmia Pifl; 4^fifiiMikt moffm - 

X275 ©Cl)t)cn5«6mcrn nH«tllWf3BcjJCCin perpctua,p3iila,. 

mnn pe »crl)ci)ratfi[ct n)aren, fi in manum convcnftfentj. , 

Warcn fu fub maritali poieftate. gr n)ar OJic bcr ^Oiiii, 

' ftc tDie Die tocbtcr 5 abcr nicf)t aQc matrimonb marcn fo 1 
l)ffct)flffcn. i>aDon {)icr bic SRebe n\i)t , fon^crn ihaii 
fupponirte/ bapt)te grau Dcm ajjann cincn dotem juge* | 

htf^i ^ ferenda oiiera matriipoiiii » utrt) &e£n>^ l)mU(()^ 
tC niatl n>tet)cr ftincn Coratorem* Mar#cu8 emxa erat do- | 
snrnua eivUis « nam d^tem ^cnare non j)eterac cx Xege 

mn i m curatorc indjgcret mt^ A>tt mnnien 

^«1 



Digitized by Google 



£tt EXCUSATIONIBUS TUTOR. VBL GUKAT/ t^fH \ 



$* %o. Si qiiis autejia^ii^llis ^Uegationi^us exca&*^ ^ . 
donem tutek meruej^t >j nonjiii liberatus Onere tu* 

, , MiOa <r«e^ i^U^f^aiM Me SScite ipr«m ^otem (ki^ 

cipere^O^t CMdel DCtn ^ami m Adminiaration i)fn9 btn. 
Qu« retinebac , fibi recipiebat , & quac in adminillra* 
tionem marito dabat, erant paraphcrnalia, Q)U Hubhrus 
^ mb HoBRRTus GiFANius obferYiren. 2llf0 roac itt Mari* 
" tus m(l)t legitimus adminiftrator DOlt htti bonis parapher* > 

fua in adminiftratipiiem mam dar^i ^uMam yek 
in admiDiftratioiiem dare » ^aamam ^cipere ▼elic» 

. Ui*^ (Kiffcn DCRn receptiM hona. mm fl^ j^m ab(C 

. paraDphemalia juc AdminHhratioii u&CCgicbt , fo cnlftcW 

• Dic ?ycMc: 06 <r fonnc Curator uxoris fu« feoa ? Refp. 
. Neg. 0:nn bec 3}iann muf 3itc()nun9 aWegen / bie Scait 

mu^ einm Affiftemen ()a^en , Dag mdre ec l)ccna(t) felbcc ' 

^ , gcmtf;n , ipfe rationes difpunxilfet , ec t)d«e felbjt Kecfti . 

. nungiibtesen magca ^ uni) fcU^'bic X>tfe<fic iktKn. 2>ic ^ 

* ^cau OKIC fub matia^ nemo aderat/qm eostradicerer» 
/ Er^o mafitn^. omninn fefe cxcuiare potief^t imo debet» 

2)ic 9l&mcr babcn triclc Affedion pro fexu ge()abt Seo 
. un^ finD flaii|5 ^"^«re Principia j ba iil Dec 3Rann Cura- 
. tor i^iiimu* uxorum, 06 fA fct^on oiut^ cin onOccec (CDrt 

fan. ^ ' ' , : . 

• €itle^( jmacbei) bemfemqen, ber excufationem ^at/ ^ 
>..vi)b ec aUe Excufationcs jugUidl) proponiccu; ai)ii; lUic dnc . 

DOrflcQcn nnfl bcnn menn ec una ^xcufatione ptopofita 

, mmM cincr ainjcmicfHi tocr))M folti / fo HcOct t()m 
mraftci); biconjbcce bcosateinscn ^ pofitacafu. Pon- 

. , tivs f(ftcci&C( : Non poflum , & varias caufas allegac , 

• rMagiftratus cognofcit, & falfa; fum caufae, quid juris? 

. Refp. ©ie SRomec fajtcn: 5BeilDie caufae fiO) fo be^ 
finHw , c.g. ec fagct, ct J)a5e 1. obec 4. StisDcc/ unD ifl 
ni(t)t ma^c, fo mup cc nic()t aaein Dic Tuteiam ftbcc jt^ . 
iiebmen/ foirixcn aiul) aQcni^iMwi/ Dcc betnPupiUo in^ - 
. OaWa Xittor«ni(fcn , iviMifcn/ m eiraffc . ^ 
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TITULUS XXVL 

DF. SUSPECTIS TUTO- 

. idBUS VEL CU^IATORIBUS. , 

Ciendfiimeft, fiiipedt ctimtft ex legc 4u<Ml«ltiii 

ubularumdcfcencierc.Yi} /' • ' 

Qtri de hoc crimtnc cognoptintr^ t t 

j ; bamm cft aijtcin jui rcmovendi !^xx^p>^ 

{^^tio^^ Komd^Vtxton, & inprQvmciis pri^:ficl$us 
tarumj & kgata Procoafiilis, • » • ' • 



s 



' * r — "• 



crfeften. ^eo imJ l)at gedtnirdrtiqee tuul feitten tfber tee^ 
iiig SRufceni ut BACHoviys obfervavit. 5J5en» n)ir juc 
Turei' ij forbert merbeii/ mftffen mir freolict) Darauf anu 
tiwaen , Qbcr Di« so. dk$ rocrben ni(t)i attendirct. uber* 
fccm Wttffen njtr Wftcr confinmrcc njerben / fon|l lonneii . 

m uttS Wicttcn m ni*t uwcriiclwi. Non inviti ad 

lelam xtMn^ i loyitum tutortm ju babcn $ DaUnt tDtC 

pro fluititfe, Jknit tjl W PupiUi ©crmoaw %tt%t ^ 
mx> fict) fo leicbt f einer «xcufircn , cnwtf Mtt», lu gcs 
toumcn \% @o abcr ba^ gjermogen fc()C flcnnfl , f$ 
hatcr feine fonDtrliit)c 21rbcit * i(l cS aber mediocre. fo 
flkbt e« bcnno* ermnl / baoon er jicb ajortbcil fcbaffcn fan/ 
junmblen ba oie TmeU bei) un$ nicbt mcbr gracuita i(i / 
linb an trickllOmtl cia Tutor fcm JhQaoranum iHflqtiCfi 

tl j SttfpeAi poftttlndci tx it. XU. TaM». Witt. XciOi 

IboI* ift tn SBelt , &al ni*t oro ptipiHw gctfjc^ 
bcu/ ober difpomret , quid iar» m» fttwiorfiiQ ofticitt 

ron fangarcin ffinc Accufttio mX nOtftifl , qui» 
CT^r munus publicum » accufationes apud Romano!! erant 
V pnWicaQ. Si ncmo wufet » olim magiftraws cx oflS- 
' cio inquilrerc non poterat > deindc vero in favorem pu- 
jpitlorum jprudentes ita funt interpretaKin ol euam cx . 
' frfKcio paimtm fufpcai ^iU poffit« 
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• Oftendknm , qui poflint de ft^peAo cogna* 
icere. Nunc vidcaiiii^, cjui liilpedi lieri poilincr 
Et poflunt qitidem.onines tutores'iieri fuipefti (5)^ 
five lint teftamentarii, live non lint , fed tlterius ge- ' 
neris tucores. Quare & ii legicinius fuerictutor, ac*» 
caiari* poterit» Quid ii patronus ? Adhuc idemeric 
dicendum ': dummodo meminerimus , famae patroni 
P^rceiidum eile> licet ut fuipeduf remotus fueriu ' 

■Qm po^unt JuJpeSios pojlulare. 

$.5. Confequens eft, ut videamqs , qui poflTnt» 
fu^eftos poftulflre. £t igiendum eii > quaii pubii* 
• ' • * cam 



t . . ;• .• • ^^^^^ 

tosdem fm^veiKfi fiifpeaiM. (JJ nxtt tlmt jroffej/ 
' poAulare & rcmovere rufpcdum » cl fOHtC /a infamia 

, barauf ctfolgm. S)at)(r fonun (I iu(t)t aiie Magiftrams 

fl)Un / fOKlXrn in Stom bec Practor . in Provinciis Oie Prav^' 
confulcs & Prxfides. Q^. Ao etiam Legacus i Refp. 
pet Proconful fonte fCV0ii mandare poreitatem (uam 

; tegato, mii) biefcr ^attc tbcn bic Poceftatem^ att iw; 

. Mandaos, « fc^tC ftO^. dtlf MTribQnai, IWC bcrMan-' 
dtti». 58CI) bcm Pnefide I9ar Ci Cftcn f0. TkmoNiANus 
ffttl biCC at(&t carpitCt OKr&Ctt. Vid Noodt dc fur$sm 

(0 fan nicftt aneiii cutor dativos • fonbern au(() tcfta- 
mentanus «nb legitimus bic aJorttiunDffOaffi iibcl unt) 
ni(t)t ex fitJc nit)ien/ unD alfo fufped okrDen. Dcut 
p6 f(t)on Der '^ater ouf cioco oDcr 6en anbern cin gtitcl 
SBertraucn 9<tcQct Oabcn niag / potcftnihiioouniisdedpi; 

jltu(6 Denenrqe / qui ami inqqifidooe dam» eft , poieft 

itifpeftuB fierL (gcnng toof cr Mc 58onnunbfc()atft nic^t 
: pc fidc gerirct, unb fan man bieSfaa^ AeDiir bem einen, 
ntOi bcm anbem nii4)fe()cit> bcnn es tH ber 3iepu&lic D.itii 

an SClCSen / ut pbtpiUorum bona confervcntur. T>c(t) 
tbut man bep cinem legitimo tutorc , qui non ex iide 

' gerit , bicfeii / baf; toeil er 9let(t)mobl Ui Pupiiii proxi- 
mus agnatus iji^ man fo bicl m^ttb ba()in (tel)et/ t)a« 

Ci: lli^t wec^imi^ IW» infiMiiiam 

0.4 m 
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Cfim efle haiic accufationem, hoc eft , omnibus patc- 
ye» . Quiiiimp & nuiliejf es (4J admitcuntur e^, jrel^^Q 

^voi^ Seveii'^ Mtonim : liwliw fpte, qua^ pic*>) 

^ds neceflitudine dudta; j ad hoc procedunt : ut pu- 
ta m^Q^-^iHitri^ quQgu^ ^ ^mi JpQtcft;^&ig^or,j;Sc4i 
^ ii qug ali« nmUev foerit , quam PraErtor propf 
pictate imellexerit^fexus verecuiuiiiini non egre<;lien^^ ' 
^ai, led pieCdte pvodu<3;ami nqn lUliofr; 4n|i^^ ' 
pupillQiwn, admitwt i^i^ 

. $« 4« I^npubere^ (5). P9%nt tutores, fuos ^« 
ipjffto? poihUve pubere? cur^tprjcs f^o$ ex 
r . ^ ' con- 

olio cin folcfter anfdnqet fnfpea ju njerten 1 fo i(l «pr* 
, fictydger utiD beiTct: gctt^ai)-^ t>4$ ^taa (iiKU 10^^«^^ 

rem m fcU @ClU feet- ' " ' - . ^ ^ 

jjupmi, Dajjef mart lli^t aflC ord?iiaria /ori* m ^ 
l,m»fmn 1 MIO) l(I aOlHtt (W* |>rivilegi«riam qui^lAlfl 

oanVen. aScil in puWicw judidii jeWmari flaflcn ftjni 

fo irt ro[(t)eS anct) in qucrela AifJ>e<fli , quat quafi pu-i 

blica itl I mgelaffcii» UiiD ob |d)ou bic ^cibci* fon(l in 

. fora {cmc AucqrilSt flel)at>t ^ nOCl) / mic GroTius in Fh^ 

rum Spnrpne gejctgct / cin B^ugni^ ableqen fonncn 3 fo 
. ba^in bortf t)ec Severvs unb Antonjnus Caracalla Dcii 

^Jteiitftt JUgclaiTe» I ut poffinc qu^relam fufpcfti . fcil, 
,r^|nuDeris tuteUris inftftoere» qui« pupil!orum caufit 

favorabilit eft « ne tamen egtediatur fextb vereccin* 

llHafn , l ftc bftrffefli iii^t mtt folcNt ftfcpid foiw 
I jneti/ n)ie Die CauGdici.' ^otfbetlieb abir tll eS oon l)ett 

.TS5ciJ)efcn DCr*(le^)en/ quae ex pietate quadam erga pu- 

^ pjiium , nicit fie xi nict)t mc^r anfeben f5nnen / (jcl) 
,\ wcgcn loffcu , ut accufent , Derjlcicftcn ni^t aflein eine 
©iuu^r / (?rof ^SWutur }c- fonbern fo flor einc ©dua^Slm^ 
. ; ttie m / Die ncmlKt) bcn ^Jiipiacn gcfaugct i Do4) ift berPrx. 
^ tor fijHiit)i9 I aucl) atiDern ^eit^etn/ Oic ben 9tuff cme( b(< : 
fo bcrn honnetete {)aben # foldK qac^eUm luiulafftn. 

iX) ^iM' Poicftnc pupillus quoque poftularc ? Rcfp,. SHUl V 
C^nn 1 j itl Ocr ^upiU fuV dilC^orin tuteri^ potcftat^ i 



.;.;.De ScTSPECrrs Tutor.vblCiif^t. 
conlilio iiecellariorum fufpcftos polluiat arguere ; Sc 

' §. $. Sulpedus^y) aucem cft, qui .non » ficlfi.tu- - 
(elam g^ty dket ibbti^ 

fcripfit.' Sed 81 nntecjuam incipkt cutelam gerere 

^ V^^^^^^P^f^.^ . ^y^^^ liiipe^n i^moveri , iiUte 
JljiiltiPS fcripfic ^^^i^^ 

i i) • Judicium deeft i fein 9Ser(!anl) i\\ noiS) m fcftmott) / - 
. cr iji mir nocl) cinc J^olb^ ^Jerion; sX»®'^ b*^^^ perfo* . 

i nam ftandi in judjclo; 4) tutor datulr eiiam iiiTUQ nn- ' 

. -r fiiif^ ©abct cc m iMa bmiq ju diKn t>at^ bif cr 

pfOm fDict» ^ UtlD m Tucor ||iin finita tncda fmtHfil)f 

*> MiiC#lii(c«CB ()ai: 3>a foiindt aff» Hfc puberes rout^tf 

«*»l|mi/\tin^. SCgcn llj/tt Cnratores aAioae totdx agircn/ 
a-^-iiank^^^cwfatiq^^ n)el(t)ej nuc dur^^itc 

r tuicla jjatt t)ttttC- /. l./r //e y«.^^. 7«/. CuraU 

i6) !Dcccr oivorum, iD0Don Dicc sjKclDuiig 8Cf4)i4)( , aicb ^ 
offt acbad)^ in jure noftro , mH Dic Docncl)mjlcn 3uci(lcn 
fimcc ibncn (cbtcn fn\\> jol(S)t Sevekus , Aktoniwts ^ ^ , 

, imt) Caracalla. shc U<^c n)irD auct) bijmcilcnAf^^*»*» 

imctinct , miC Spanhemius 4c UA & tntfisM^ Nmm^ 

fammh iu dc Orh lim^ m^ .^jlit ^ ttil^ 

e^niCAUA f ^qui fmm^snM kcwi percori joffit , oum 
" Qeceni tjus in ftatre commifl&m approbare noluifTet. 

(7) 2)iefct §. l)dtrc biaig iu Slnfang (icl)cn foOcn. ©nTu. 
tor ^ai cin Munus pubiicum , unD alfo au(^ cinc Obli- 
gation. €c comrahicd irpac nid^Mmt Dcm Pupiiio , bie ^ 
SRc(t)tc abcc DccocDncn , bag man Dafiic^aKcn fottc, acfi* ^ . " 
cum iiio coKraxiOct» SBacuitt ? ©ic fastcn : gc mnf 

la tutelam utilicer gercrc^ n?cmr n^autj^gllk^lCttlSB^ > ^ 

^ ocfogt oDcr (Mitc- 3n Dcc idea toteUe |ic(fct 

||9n Dic Ide* MelJtaiis t nHC in bcr Wei Va(kUf. Qui ' 
•j 4I0Q .eMide jhitelam gcrit , (x^t ex diilo , fivc ex cuU : 
, pa» flie pupillo obligatufj nametiam pcr culpam bo- ' 
|ia & rc$ pupilli dilapidantur. Ncgligcntia ifl jmac mC^ 

«iflcc / al« doius , abcc cc nimmt Dod) (cmc iflitftt nit^t ' 
in 3lcf)t , wuD n?cmi man c^ phiiofophice uptccfuActi ift 

. (I ^«(0 (tn 9aO(C« deliAuni^ »CC 3ll|ftlC((» ll»CC 
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5. Su(pc£tu$ autcm rcniociis (g) , ficjuidcm ob do- 
lum , famoius cft : li ob oulpam , non a*quc. 

Di 

< ■ • 

10 ii Cin quafi ddidum > nam la*dit jus Naturx & civ^« 

ic. SBcilabcr doius rncl)r roirt) ti verum deiiAum 

SCncnnct. 6tultitia i)l JtDar Niri dolus , fatua caufa exeu* 
fat a dolo. Sed talis (luttitia eU prohibita & do*o «qui- 
paratur, tDCnn C^ (tnC focordia pDcr crafTa ftultitia 

•Denn bicfc i|l mtc&cr &ic offcnbarc '^ilict)i> bicfc cuipa in- 

famicct aUirDingS- Conf. NooDT in IWobalfil. fur. l. c, 
Sin anDcrcr/ qui tutor manet & nihil promovei , fccr ii 

babci) Do(t) gut mnmii i|l nicbt f^uitus, ntd)f fo focors. 

HnD Dkfcr tDirD frci)liC() ni(t)t infam. Paupertas non clt 

fufpicionis caufa i aucin man fan Doct) DcMi |>auperi cincii 
Curatorem adjungircii. €5 fcl)cinct jojar/ al5 fontc maii 

Cjncn nid^t Cl)Ct fufpedi poftularc , alS bi0 cr tutelam gc- 

Tirct bat , aflcin cJ f omc au(t) fccr Cafus fommcn / ut qui« 

tanquam fufpedus removeatur , quamvis ndn gciHiret 
tutelam. Dicis : Qui nondum gcflit tutelam , de eo nott 
adeA pra^dicatum tutorisi cutcla eft adhuc non ens, fu- 
fpedus eft praediratumf non cntis nuilac funt uffe^iones > 
ubi nen adett (ideiicas , ibi nec infidelitas j fcinCS HOtt 
6ci)bcn fan ^fagt WCrDCIl dc eo, qui nond ;m efttucor, 
ubi non infidclitas, ibi non fufpcAi crimen dici pocelt ? 
Rcfp. gcfct)ict)t ni(t)t ordinaric , ex regula , Daf cincr ut 
fufpedus removirct n^CrOC , Dcr no4) m^I tutor \\\ ^ aKf 
Cl fan DOC() pcr Cafus jtct) crctqncn Jurc Romano. Quid 
enim fi fatisdare nolit ^ quidfi inventarium conhcerjs 
dctrcAet ? quid fi alias de ipfius malevolo animo con- 
AcJt ? ob dolum aut culpam non ineipit tutelam ge- 
rcrc. 

(8) SBcnn cincr fufpeai poftuiircl n)irD , fan cr imt ni(t)t 
g(eid) removirct merDcii / ii n)irb il)m abcr Do(t) iiijroi^ 
fcbcrt unb pendcBte lite , bt^ iu Jlu^traq Dcr ®acl:c, Dic 

Adminiftracion untCrfagCt. Dicas : Si accufaffc fufHciata 
quis innocens erit.^» SU5atUm fofl mau Dcn Proccfs DON 
t)cr Execution ailfangcn, UllD Dcn tutorcm QlciCf) fufpen- 

dircn/ Da^ ifl Docl) mi fct)impfl d)ct ? Refp. ^i fct)(inct 
frci)lid) folcbc^ cin^as \)m ya fci)n t allcin Dcr favor Dcj 
Pupiiii id Dicl gii)ffcr; aU Dc^ Tmoris. iDctm mcim man 

it)n 



Digitized by Googl 



y 



* ' ^ff'^^^ ^ccujationu. 
7. Si quis aatcmiiilpeaus poftalacur (9} , qa©-' 
ad cognitio finiacarj interdicitur ci admioLLlratiOt ut 
Pajnniaiia viTum e \ \ ly, ir. 

Qui&us 9p(fdif cogmti^ finitur. :■ - *' } 

. $. 5. Sed fi fiifpedK cogitmo fiiCrepta fiicrit, poft- 
eac]u^ tato^ V^i curator d^celleric (le) j excin^uicui: 
iuire<^ cogmcio» . . w ' ^ 



iftn <r|l cect)t bojcen moltc mtt fcinec Defenfion , fo f 6n« 

' IKT Tutor t)On DC^ PupiUi bonis dilapidircn- 3Benrt 
CS nun befunDen miC&i tutorem tutelam non geffiife e4 
> lide , fo micD Dec tutor p fafli cr ffU^ aul roalioe^ 4»« 

* ,l0^Jtlllt JGr9iidsileDter flCt^i turcfr Mi ttMim&e i^e^ 
«aiioiiem a iTiitela^ inCttnis I iHlllt tHCTutela t(l lin Cofl^ 

~ tradus boaae fidei A: negotium publicum • ipo Ctn ^e« 

(onDetec SUii unD 3ieDlt(tfeit ecfocDect micD* 3II ober 

' DeC Tutor nuc negligens flemefen, UnD t)at pcr culpam 

(tira^ Derabiauma/ fo micD ec itpac/ meil eiflentlict) tein 

dolus no4) deliftum DOC^Dcn $ populariter nicl)t fo ^ 

' angifc|)fii# oft icbon be» Dcc Ne^Ui^ia, menn man«DK 
6a(()c «eMtti imD fubiU onfic^ , ctnc M^dicc, nni son^ 

* carricttr Ct iKirff abCC/ IWl(.(« llk|K cafiib^ jDorjU 1(1^ 
tlt4)i mc()r admitOftrinil. 

(9) ^r accnfica / mu^ DOtt) pnAabilcm eattTam^ (laccfc 
praefumciones ^cn- £rgo legis haec difpontio eil ae- 

. quiffima in favorem pupilli. $uipeniio ||l abCC nO(^ 
^ teine Remotio, hxc tum demumfit, quanda dolus aut 
. culpa cratfa probata fuerit » luiic enim de tu^e}f 4^i* 
citur» fic pro modo ci|I^ etiam infamils jBt» 

(10) Mpn omtua foivit « m l^ioDc iiDcncfu pm Dctnec 
IH^. IBcoii Ikr Totar ite Cuiaty fufpedw 

fi^ N« cr iA|)t niitic pi!fWiirit> noeO tibec ti}n cognola* 

tCt toecben. Mors jam tutor^ fulhilit , removit. 
. quid 9 (\ revera Tutor vel Curator fucric fufpcdus , aa 
. non ejus hseredes teneantur l Refp. @ie muffcn aUeC^ 

DtnQl Dafuc ^iet)en $ nuc itl Dic Scagc : An cuipam la- 

tam» an lev^m prxftare debeant l Refp. @i( prxfti* 

cco oAffm^mm.^ iMm $c ^obcK icuiii Caima^ 
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Si ttaor coplam fui non fifciai* 

- $1-9« Si ouis tiiioc CQj^ittn fiuncm.&cmt , ut ali* 
«iciiia pupiUo dccernantur ( 1 1 ) ; ctmuf* epiftok dtHi 
vonim S^eri & Antonini j ut in poiieilioneai bono^^ 
tasa ejus pupiUos imc;;ai^ ; & qu^. n^ocft deteriora ' 
fiiturafunt, dato curatore diftrahi jubentur. /Ergd 
itt M^^edus removeri potcrit » qUi hon prsftat aii- 

} ""-^ ' ; 

, Si ne^tt alimcnta decerni f$^e , vel tutelam 

redmnrit. . r 

; I ! $cd fi quis prxrens ncgat ^rppter ihopiatn^ 
idimcnta poflc decerni, fi hoc per mendacium' dicki^ 
jwiujttcndttm..cuin a<i ^pi;ifeduin urbi punicn^ 
A&n>plllclik(ixJ: iidii; ffle remimbiri qiitdasaf&> 

cunia 



maijtu ©o(() W Jo«. Mwcjaus in fetnen OfkmMtif 

itn crrorem Pragmaticorum f(t)On OnaCmcrcfeC ; cAi Ob 
t)te hacredes nic^^t culpam kTem aU(t) pracftiren mullen. 



r flWK ffit: fUft pracftiren MiriTm/ obir fuc 6cn Ta- 

^rcA iefnn Aufti. iuf ped um 

Xii) ®<nii'M: Tuiipr fi^ Iei4)tfetti8 la^, bat ir «Ktret^ 

fttt/ (iA IMilteftC/ & latttaret , nec alimenra pupillo 
. (iAa^mmi • qui4>iris! l Rcfp. S>a ifl fCill 
'SWi«el / al^ l)(J^ mafiHr PtapUI«m th Wc bona fe||ic* 

' Tuitbris immittirC/ ceu creditorem in bona €lebkori« cttam 
<um diftra^ionfe (ine decrcto primo & fecundo , uti 
^ias in imnnflione fieri ^olet, m tutoris protervia rum- 

pamr & iiie fc fiftat 5 unD menn er m ni*^ fommf^ 

«irb bemPo|iiilo Ctn CuratAr gefeyt # qui.cucorif 

(ii) mm dMr iW Tmt fmr M Pupiui (Beniiiflcti. 
fep fo 0ar ittMt, ia^ cr il^at oegeii*))cr. Atimiti^ 
Da^oii nt(&tptofpicirenf&nne/ fo tfifD((t)(iciittMMrmftr# 
oOer ni^t m\jt. 3ft fo tfl Oer Tmor beuno(6 

flraffmuroig unO in cuipa , oap ec fol(t>e« ni(t)t in 3eicen 

' Olfcnbaret I ut Magiftratus profpicere poflet. Quodfi 

^ uo .fit mendyinnn ^dtcat», ntib M S^fltOflen itt 



• /DrSusrEdTis Tittok. vel Curat. -ixf j 
icuiiia miiultexioui uuelae .acquiiieric, vd redcmce' 

De Hhirto fraHduknter ^dmimftra$ttc. 

§. I I . Libercus quoquc , fi fraudulenter tutelam 
^orum^ vd nepocum paQ?oni> geiliiie probecur,ai . 
p-a^fc^hun uirbi lemicticurfuiuenc^ 

(ufpt^us fatis (^erat,: qnif 

,/^j}e£luj. , _ 

1 1. NQviffime flutem £:iendum eft , <pK> qui 

fraudulencer tutclam adminiftrant , eciamfi iatis of- ' 
ferapc» xeimoveJKUitf eile % cu(^{,i5) : qu|a.i^cisd4^ 

CCt IPeCpcn thmt, ad PraiftA«m •l>bit lenisieQiIus «ft, 

qui eum puniat. ^ct Pr^tor Q){|tMagiflratusciviIis , qui 
nemxnetn poena corporis afiicere poterat , bdt^C HbtXWb ' 

» ec cinen fol(t)cn bem Prjtfcdo Urbis , roel(()cr i(ia tni fec* 
fdngnil martt/unb i()n i)et:nac() hHrattu. Dcnti iiicc nnic 

. Cf imen mendacii c$»psK ^oiKCio^U Adagiftr«UQ9$- «faipm 
pupilli conjonaum. - . m . v 

' ^ diee ^iutdiain impwaveric» Siprc ^um mfidBam»fig^iM 
« cfk$ ac m6 pm ejihmoiliMngereme non boQat M , ~ 
. peffima eft praffumtioy. |)a$ CC DtC Intentioa ifj^ti{^ 

nen @<t)mn ju macl)cn. 

(14) Libettm fit gratus erga Patronum. 3)ic d^bmci! tHtf^ 

len o(ft ero^Serirauen auf einen i^ren i(n(^icH/ ftc 
, . manummirtcn it)n , macl)ten il)n lum Liberco^ uno tu|oic 
Hm 9mbit it^^Spt^ Qiti folc^ec utibati(f(arcr 

; .lifacnus dunus puntniry & ideo.ad PnB^Mf^iin l^bia 
icmicnntt* • , • ^ < t 

(1 t) 2Sai iii a6et lu tbun ^ mcnn ber cottr fuipeAus ftco 
. offcriret^ genugfame Caution ju prarfiirin/ folte er Daturcft 
. Die furpcniionem ni(l)f Derl)inDern fonnen ? Rcfp. Dl) fc|)on 
V. f»l(ker ^Mt Dcr Pupiiius fcines SSermogen^ iDcgen gejtCOert 
}u fet)a fcleincr, fo IdtT^c man etnem tutori fufpeao benno4> 
Dic Tutciam ni(t)t/ ctiamfi fidcjuffiulfet. ©cnn e 1 lon ben* " ' 
w6i botMtnt) ber PupiUus in cincn Procefs oermicfeli ibm 
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-tio tutoris propoiitum malevolum non mucac , Cci 
dmUiis graliandi in rc familiari facultatem prxftat. 
Suf(peft^m etiaih leimi putamus,qui mofjil^us talis eftt 

. ut iuipcdus lit. Emi\ivcro cucor vel curacor, quam- 
vis pauper fit, fidelis tamen & diligeii% removeiidus 

Tioii cft cj^afi fulpedtiis.. '/ . • ' 

. . • ■.••INSTI- 



" tC 3iC(^ nungcn giebet. Pracftat mtorem removeri &; rern 

Eoillarecn intadam fervari , quam poft vulneratam c«a- 
D cefiicdimn qiis^ 1(1 m ^upiOkn H^ttW 
pro cujiis fecnritate juta vigilant. C/fks l'radkus. Ba» 

cM6vm Ixit f^n gtfagcr , Do( tiiefin: £itttl ta) uti^ {tfmii 
Sftuften l)alc. 9?un fpricN mmi jiwir/BACMovteten Prap 
aiciis, fonDcrn em puccrThcwreticus gtmcfnt» icO ()abl At 

|)Cr MrOUf in Otm geanfnjOttcr WissteNiAC» , difcipiaa» 

^ Bachovii, anfanoJ Profeff#r am Gymnafio ju ^crbomf 
*' ^i^crna* |u >5ramcf<r/ftat ftcf) it)m opponiret nuD beDauptet/ 

--^bitimno ipud nos uCum habere. Sed Huber /» Vr^le3, 

Magisf kM|uitf eft: , tit WisscNBACHias va. 
^ pulet» quam dt ^achovius mft tlbi)flt t)at tkt timl 

' ' ' tiur Licrliftitt £knn iiac() ^cm mti0^ 

'^.MdoaMno & piftrt fairrllias(icl)alte!l »UrbC; Wnc ^dMiea 
impubenatis annos fine racionum rcdditiottc perduiriibac 
-V tijtclai ; & hac finita demum r^tiones reddebantur. 

piAth\(^ /ut tutor fiifpeai poftuictur? bcrM()r» 

5Rt^nung mcifet , an cx fide tutelamferat. ©o 
_ |a (ftltt) bC9 Un8 tein Tuior jugclajfcn # nifi mreslta* 

>^<%lttfi'<bi^ikceat. 'ttffotan att<0 t)cr Cafus in f . fr^Dtaf 

> * adfit. S>cnn n»o ote Tuiii-eacOcn aui) bem brdkiafidMa- 
giftratui cdmmitticet finb, aef0iel)ci ej freplict) leiDcr tiid)! 
^ M^clid)/ uht) iri Oiefem 5au.f&ntt ber Jitul noO) ctwflCB 

»fum ^aben. 0aNet"ct>ic()Ct al)IC pcr accidew contta^^r^ 
'-^^'^Mlai^is GcrBanici. / ' ' ' '^' ^ 
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BT ACQyiRENDO IPSA-a 

Prima rerum Mvi(io. 

^Upcriore libro de jure perfonarum expoIuirDUS^ 
O modo vidcipius (i) de rebus (x), qiuK vel in tio«> ' 

Ji) Tribonianus ifl ni(f)I Auttir .hojos methodi, ut primum 
de peribnis i deindc de rebus , poAremo de at^ionibuf . 
agatur, fcd Salvius Julianus in £4lido perpenio iam h^g 
via inccffit CAps eadem mcthodo tradidk juris difci- 
: phnam, &cn ^ bCt Imperator MC SblgCQ gdKlitt. <^ 
*^ tTRiBONUNo hlc ^iicam icribant , perperam slgimt» 9^ 
. V : IRQ| DOn TRiioNiAiiQ. ntt bCOI ^AnQetl J6re ^mitanioi tiMbt ^ 

uri^ictt / liiNN; «ii0 nkOt ^»0^ carpircm 

* j^a) Aif» vocabalmrli eft genendiffimam» cooople^em res io- ^ 
* corpora!es» jura, & corporalcs, mebiles & immobiles, 
*' contradus , obligationes , han^editates , damna» dclida. 
Rei [)ef|Tet quod nec peifona, ncc aAio eS» Rc» 
ftinc objedum tetius noflrae jurisprudenriic i I, 6* 

4s fVif. di^flie/; tan cincn ^tcr inut inftrul^cn , n Dodorum 

; • ' Commehtarios adhibcamua. S^ictnonft tttfm StlU^ . > 

fttiiiteim» ottfticfae Uti» 4uj[mm aci>ru(f i {iiiD ^ ci qi : • 
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' ftro patranonio > vcl cxtra patrimonium nofirum-^tTa- 
.bentur«^ Qjjacd^m enim naturali jure communia funt 

imnhim , qujcdscrii pubjka { j ) , qaaedin uiiiverfim- ♦ 

0 f . f ' z \. i t! : . ^ ^y^ 

DiefC CoUeAio ein tfacCiurus qruditionis Romanfle. ©ic 

' jurisprudentja ijl cine aBitM*afft / itjotiurd!) mn Uwtu 

quomodo unicuiqiie fit fuum reddendum. Perfonis red- 
diciic luiimv redduntttr rcs , univerfis communes , po-^ 
pillo publicap, ilngulis lingulares, idque ex variis cau* 

&• So tfi au4) .oic jy^itia often t(f(t)Hc()tn mocben/ 

fO ftimmet li IfifftmMen iom ^cfiAiAone juftiti« & juris* 

. pfudemiar. , wSiil tiuc^ ojeU @a(^en Onb / bte letneB 

Htn fifOten , tfo ili ])Kr nup DicSiieOe 4 ReHm > q«» ofui 
, . funt, aiun unD a&cc Dicfe Singe nic!)t cincrlei) giiuuc ; 
fcenn etlicoe imo ip patrimonio noiVo , obcr Deutiid)cr jii 

tCDen in dominio noftro , Clli(l)e abcr cxtra patrimoniu^hi 
/ Hoftrum 9 fcu «xtra dominium fciL privatorumj^homi- 
^ num. 2)ie Rcs, qu« funt in patrimonio , lonnen mbt 

' UlStt 6efi(|)rie6<n loerben^ di mm mon foaet/ qood fiot» 

' qux a fingulis poiTuiK acquiris resvero extra patriiiio* 
nium funt > quse fineolb indi^dois icqoiri tieqoeont* 

, / 8rtec in Den ecjlern fonnen fi/iguii. hamiaes Die ongr« 
exciudiren. -.y^- 

C)) 9Baj Die divifioncm rerum commonium unD publica* 

V mmbetrifft/ foifiiu mercfen; DaMic Doaores smar inj# 

l^eininter res communes & publicas jil diftinguiren P^s 
^i^,ptm^CAt Da^ fies Omnmnes )lnD / quarumjufd» 
ipmii&urnominibus pateti {>ropri(»as yero ad jpeoujiem 

bus^ ilngulis ex populo pater» proprietas venH afi po* 
<,jr pulumpcrtinct. ffiel(l)e diftmdio De^OUpW 1^^^ 
' if- fcie Rcs public^ unD communes in principio hujus ,Tit. 
' ' expreffe diftinguiret IDdrCtt. Multi fudarunt in diftiocJlio» 

^ - -n oe hac , &: inter alios^ Donellus, Vinnius, Muranus n^i* 
fera diligentia laborarunt. Jlflein ti \!fiX DCC Prof. NoobT 

^^eoDen PnbaUkhiSi fur. civ, ui.i.ci. Qm^Hf Da^ 
' inmt imaci neqn.mon nu^ae, .fol(()e diftinguiren I%e' ftC 
. wkm oiiet nitt)tM,re vera einerle» # fot}Dern Itf (pen 
! mict) Die Siomec eetncn ttnterfcO^D joemoc^t , inim ^^asc. 
HoTOMANNus uk 8- 0/tf. c 4- ** '«i AW. / fc()on aul 
finem gc|rt)ric{)cnen Exemplar Dcr Inftitutionum g^eigct/: 



* 
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.tis, qua^damuullius, pleta^ie linguljoruiii : quxcx- 
variis cauiis cuique acquiruiHar, iicttt ex &ibjed» 
apparcbk» ' . . . 

Dc aere, dfua frofiuim% mari, Bum ef adi^ 

. V.. pciij in iiH^e pBfitis. 
$•1* Ec quidem nitardi jure communiaf^) func 

oainiumhafc: acr, aqua profluens iic.mare &,der 

' ' • f ' 

• * - noc 

f»), tntb ({Ctfftn miifft : qM.etuUm Jmt&ca , ■vtU quoriim 

^adMt/nMurmm ^tWt garlcicOt wmm tbmtn. 
. 35«nn aOt atmtt ^mHm Iwbtn trJanni, Da^ MARaANv» 

fctt res publicas & communes ni*t UnifCfctjifDtn iMlM. 
S5tt) WtU» Scriptonbus daflScis «tcDfS aud) fo atfilBblita 

, man fommt fo am 5t|lm Dtrftiil/ man ian mit mtm Sto 
wfftn fttct corrigiccii. SKart Dartf (tiO niAt «nNBMn. 
• M in &«in Coipore Juris retiR Thia Ubnrionim «fbr i^ir' 

IWttiMI IMMI^ imt fok^ BuHctuiiN* iNt Ml Florenti, 

m «mim»lae PaiKha«^ neijl tingtfc^en otc* 
. itn»in ftnifrA. 1712. m utr«()tiii 4. (jfrauftgtgf» 

OMtn Hifitris FmdeSarum Flnrentinarum f(i)on gfiHjo)ant 
bargtfl^an. Jom. Theod, Gronovius , Joh. Fnderirf 35nKi 

tfc, ()at gtiflieffn , m nid)t fin mi m SiortnftnifAai 

Codice PandeAarum fci, oi)llC io. ^tpitr i QUC im Prmb. 
mio Djgcftorum ^at fCaHfftC oil f 6, errata certiffiniS 
'igenda gtnii^n. ^ Gngecoi igturut jwiiJUMfijhat t7c 

'•«tft0cif5fn. Coaigiwmanftof&iiiflftiiAwfcjbJcraf' 

- iKis, la itt mtX itm» Qui crilia in Rom 
. nfi^giaaHt. pipumeinpncttde, fungam pro ccrebro ha- 
.•.»m. ©itDigefta ftrlD 00* nitDt per infpirationem di» 

■ ^«n 9fjiH)Clfbfn/ &M roacc tin Enthufiafmui Jundicu» 

. SWtmtu» difti^uiret man alfo wol)! re$ commuac» & - 

publicas per §. Ud ^a»a^ati mk&£bt»»muu&. 

diftinxenni? > 

(4) cmmtmit res cB piulofiipUoe. nbidndniteaiQlat 

tit Utota jB Dm Soncro, iM«t fit in 3f6f(t)t wciiati»- 

.Mtfc ito.ftMMifi, fagtn Dic Doaores . ou« Mr« ' 

■ domhuo*. & caju» ufus omnibus patet, ut mare.foli» " 
calor. Respublica i|l / qu« elt in dominio populi, 

ftd ^ujw.HOi^ «auMJjus patef, jW^4^((n 
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hoc Uttora maris. Nemo igitur ad littus maris acce- 
deat p:Mhecxa$ duxh ctmen u villis 8c mouumencis 

^ a:dificiis abftineat , quia non func juris geuduoi» 

Ikut^ttmarc- / ... ^ ^ 
/ * . De fiuminiius ^ porudus. 

§.2. Flumina aucem omnia & pordis puUica fiint* 

IdeQtjue jus pifcandi omnibus commune eft in portu 
flumimbu5que.(j) 

^ ^ 1 . ^ j: ;^ ■ ^il ' - 

ftt imr itl fO IMI# iHlf itiC res communes itl bjlMr pt^ 
prictate jtnD/ Di( m pabU» abcr jinb itt proprietatet 

abei* ntitt unius , fed umverfi popuii. @o (an inau 
ttobl cincn Concept maiften / unD raffinin crflttrcn , 
abcr DaS iH ni(t)t iuri|lif(t). SRun ift c« tpal)r/ pro com- ^ 

muni fententia i|l baS ciu fpeciofum argumentum , .ba^ ' 

i^icr flcl&ct : quadam fubitca. i^iQc n mcirin uian Dic anDcrn 

dot^L (|C|Ctl CifiaRbcr f)ciU / conikia^andoj Da^MAKCuNus 
*res C9»mttfie8 & pubiicas ^ timrlci) gc^aUcn /• 2. /• 
Utet. Jh^iT. tOdit^ fDQft pcirpetaQ obftass Meibdi ba^ 
. ferncr NERanvs /. 14, acfmr. dmm, clfbr tu 
iiccIcQ ijdli : Da^ man variamem lefiibiieiii t)OC fi(t) t)ai , 

r fo IDitb C5 fct)r probable , NooDTioM hic magis fapere • 

n)cl4)cr n)ot)l anatmcrcfcr^ Dap man inter iaiperium & 
^^qminiiim diainguiren mu|Tc. ^att fan voobl fagcn: 

.pi||iliC9e funt in dominio populi, ufus penes iin- 

jgf^M P^^^ «X popuio. 9ibcrt)ie^|icmpcl fi8D'D«(|^ 

^ " •"i<| lf 4^^ refolviren / V. c. aipia prpfluens ^f; flantts » por^* 
'm^ ^iieriret DCHn aqua profluem tUHb ^Wf 

■\ yfm quoaa hm efieAom ? JHc 9t6mc( ((Kgtett : vOiMe ' 
jlllud cil puUkom» -quo omisqtnisque poieftfim » m 

^ , jnari > aqua profluente , flumiue • lit^e » tifSL , mari « 

: ^j^uatem^ occupari ncquit. -^. w 

-Vy) Dicis: i;)it :'i6mcr ;;ai)cn bocf) in i{)rcm qroffcn 9ieic() fo 
(Hctc^iuftt0et>a6t/ n)ern>o[tcldugnen, Da^iie nvS)tMm) 
: )m doiviviium^DartilKr geoa&t t)auen? Rcfp, SiBirbilDin 
m$ itnincr cin / DiciR6i»t4)c18eifaffuu9 [c|) ebcn r^^etoef 
fil}. imciHMUo ^ itii^c* jDie 3i6iner ^otMU f ccQii^ i 

jmpcrium ia oniiie^ ioa» pwincias gc^t ODCT fl^ W 
ben uiC^t Dol domiiltMi csdufiTom io fcoeto lDbC( DiC 

• iiDei?/ 
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Definitio litt^ris. * • * 

5* Eft autcm littus maris^ quatcmufi hibernus 
flUi3:us.9)a^us excutrifc (^; • 

66cC/ Ted hoc vigiUbac. ut ufus unicuiqiie; cflet inno-» 
ariu^}. ^ilfo fonfe m leDec cx flumioe bibere, aac in flo- 
tnine mvigare, itcm havigare in mari , ih Itttote appeU 
^Jcre , cafam ponefe in littoni » Wi YakMtt &e T)aJ 

r"^ utiJkatit. Dicis 5 5Beiui abcc SeiiiDe 

Jig^lW»^ |t(t) Da aufj)ielren ? Refp. |>a ift 

^> mei(>«iiiiiM/ gco pftvari oDer ffe felftfl ami occupirei 
i^bdf sk coittmuni ufu feparirer \)m\\ , lieiTm |7e frenlrcf) 
ouc© fernc Darju* ?iftec ma« pubiicum wic^, m mv aiid) 

j^V tommune» Bvnkershokk Je imptHo Aliris ad Ijgem 
T Rhvdiam jcigct; Dap Hc mcl dc ref^tis publlds 0<?eimittf 
' ^^^" Gibralcat im »C0 Uttl Ropomlde (itt 

. b^fflicmefiicNttn fle^W^ tiitD fctiofrcn 6a« 

,: W,<^ttmmp &(lllMirttiare eacc|)fis in dominio. ^Bo 
^.Mcc.niariaimftiltimln^ tljctert, faoien fle^ publica 

funt » tommitnja funt , utatut , quisquis valet. DiCas t 
, S)abHr((; tt^trb jus noftrum magis incertum ^ Relp. ^Cii 

in foro obtiniref, njijTett mit n>o[)I , mt itocn aftcrm 

Jure veteri Romano. SJir p<^^>uliren i)icrni(t)W fedio* 
terpretamur : quid Romani JGti imellexeriot pcr rti 
^mmui^ Sc publicas. Dicis: Popata»:Ifcotaa«oi ftalr# 
'^^^?^ puWiaas in do^i^io^? Re^; gjtilt/ nictt 

J? ;\ffW?*^^^^ fantcm t)ft< impermm ^atien fte bariiijctji 

laJ^tel^i ' ""^^ ^^"^ 35rfr(fe barubci: fittUctt / obcc 
^Qpteiba fc|(c o[)ne iftrcn Confens. 

(js) .i)lC Liito» mm mmm m acccflbria mariom 
onjCfCpcn. Ergo eoflleftt jure cenfentur. Uptus tSt^ 
quousgue mare cifcurrit , dum «ftuat» itt hiberno 00* 
tem remporc hic Ttihx^ maximtis eft. Ergo ad hlinc 
. tef^icitur. SSfCgcn bicfcr definition btf Itttorb 1(1 cial 
curieufcCoocii)y(»iUiUoitoi$m>^ ©cntt biee^roc^ 
bjn ()artcn bii erihte^ bcobcr tmt ton ^Somtmrn hxou 
^vKicit loitcit itnd bcin iBranbcnturgifA^n ^paufc bei) JCyintct* 
, ^)ommcrn.u5que ad littu^ maris. Qu.asic n^cit flCbCl e«i 

./^lianto cum fpatio hoc intdlit^endum clt > Refp* ©te . 

«rcwffw definincn c^ ex hoc i ^ btc ecOnKben {aflicn, ' 

.;,v*<* »w(pcdaotif(|> 1 blit< Definuion inter Principcs pro 
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De ufu 0* fr^frietate rifarum. 

4. Rip^iuii (7) quoquc ufus publicus eft jure 
irentium, licut ipiius flununis. Itaquie mves ad eas 
appellere , funes arboribus ibi natis religtfc , onus 
aHquodinhisreponere> cuilibct libenun eft , iicuc 
per ipftim flumen navigare. Sed propri^Casf dauai 
iUorameft> qiiorum prxdiis harrent, qua de caufa 
Vboresquoqucineisdeiuuac^», coruudem.fumL^ 

• \ ' \ De 



decifidne |U gctaOIKtKn/ M fC9 defiiMoRofiHUiaki^iep^ 
inania noo recepta. Veram cft maxime/inciiiialii. tie* 
tus [xiff(t quafi labmm maris. £>0(t) t)OUfn OXify t)ic 
(gJtrpelKft 1)0* m , , m inart Dpam cum laxi- 
tate aliqua & fpatio , tion ad pundum t)Crft(i)(t 1 maH 

cu(t) littus ni(t)t fo (lenaa t)!(r nebmen mujfe. 9Ran fan 

aU(t) ni(t)t fO ftride & mathematice , fed jundice cum 

fpatio aiiquo amii|)miu. tiiMMb iimrt)ccmiigcnct (j)C(iD|p 
Recds crriibict , iM#em tmn (ange Dariibir diiptttirit 

(7) J)ie lifftt ftnb Cben fO l»0^l res |9ub!ic3c& communcs, 
$[6 fl»ivii » quorum funt accefToria. Dicis : @ie ftnl) in 
«tosniDtO privatorum? Refp. Rlpa qua ripa non eft iu 

• dominio. Ager tuus i(l mol)l in dominio , eui ripa jui|« 

. eutRfdkc ni(t>t ripa felt)^. 3Ufo fdat Vinhh Diainaioii 

|M. tfl publid ufus » ni^t Obtt ager, ob g(e((() bcmf 

8Mct i)i^ anDen 3(uf ti()ct/ mib tmm (m(() fo rcDct. 
. f{nt>diverf«fdttione$. aBcrmiOm^^^ ia^mtw^ 
imd) hodie cinen ^a^i it^ ripam cinf(t)ia0e , unD fict) t)a 
" nicDerfefje y Thomasius dnb Struvius defcndincn / Daf 

' ^"CfnipctC ant)erc auCt) a rcbus mnoxiae utilitatis abl)altert 

* toniic 5 f>n gemiffer 9Jlaafe/ Da Dec ^)eic Da^ dominium 

• l)arubcr ^at/ tjabm fte and) ^Ktdbt , aber Coccijusoms 
' moricti^ IBcoDmiRomcrn l^abc DiefeM^r ni(t)t flatt/ Da 

> oflrmet its iimoiiae utiiitatis olhn jrc9 gemcfen. SBa^lHf 
SMtifi^n anlaiMCt # fbnnc nmn t)tcfc« aiic^ im^ fiftgcit / 
t)ctm fonfi miiflc fecr ^^nwm ^ ip^<» lugcbcn / Da( cr io- 

liu»aiiii^ fcQ. Quis emni credat » Priodpes tam tttt 

^ inhumanos , ut res innoxiae militatis » v. g. hanrire a« 
quam , federe ad lictus > aliis iint dencgaturi ? SBCUR 

«on ai^( t)U CoBOcoTen fo foruuna ; £)() K OlUt) geinoc 

«6« 
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De ufu ^ proprietate littQrum. 

5» Littoruni quoque.ufus pubUcus eft & juris 

gcntium, ficut & iplius maris. Ecob id cuilibct U- • 
berum eft > ca&m ibi poncre > in quam (k reciptac> 
^ut retia liccare , & ^ mari deducere. . Pxoprictas 
autem eorum potctl intelligi nuiiius cltjfed ejusdem 
juriselle, cujus.acmare(8),&,qu»fiibjjKeinMrii. 



j^ticr fonil ant<r fpacE Mtien (ttbaUcn fonnc ? piane aiiter 
fcnticndom cfV. SEBit: S)cuif(t)cn phiiofophiccn (an^ an&cr^ : 

; M^c, quatenus occupari poteft, eft in dominio, Oai' 

glaubun Die SRomcc unb toic ©eutfcben. Sibcc flumina» 
fagien DuDcutf(t)cn ^ g^^orcn Dem Surilcn 3 mq/imUm 
gurficn aflc< jnfamc Suftemation, mi ni(()t ju cuM^ib 

. DtO; dominio in individuo gc^OCCt* <Sj obfer7i(i|t Gpiu 
FoMmn» SekO. ]ur, Dafi t)crgtei(|Kn jfrsr*r« gar fa- 

, . picm^ tm ipacn atiribaim VhOHtU £kC Princeps |fat 
|ril$(1fktr impcrium in flutfiina', fonDcrn au^ aflc^ , mo^ 

* in Dcm 5luf i(l. 2)a« fparet ein ?Bolcf mcnig : 2Benn 

. Du / er bif weilcn ciiicn 5if* fangcn/ fo t^abcn mir ioi) niAt 

. fagcn fonnen : SDcr ^ifct i|i in mcincm dominio , e^ oac - 

" clma« fcl)r ungemiiTel , unD Die teure bobmdiut) nid an an^ 

. terer '^rbcit Dabet) Dccfiiumei*. £rgoPrincipi h;;teaicri. 

bu^re» bcc bXM^U ii folus cuin ubcrrimo fr uAu. SBol 

tii(t)t in dominia finguiari 10, fan eintc MB) iMcacifen « 
' »116 JDcm Sittjlerl a a&tin«i/ t)cc 'ttMec brau(()m fan. 
,akmi btt, adc m m<btn eincn ^aafen f^tiejfcfl , mm 
tit a fo Dicl ali ni(t)t« ; btngcgcn ^jcr^og €rn|l oon Ootba 
fiibrte feinen ganiscn StaatDon Dcr3ai;D 2C. 2>a f>kSimu 
f(t)en JCti Dicfe ?8crfaiTuii3 bct) mii aefcl)cn, meimren |]e ^ 
cben fo mare c^ geiDefen apud &omano«» pic ()aitctt aniftigg 

* rcgale fluminum gc^abt- ' "^. . ' ' . ""^ ' 

(S) aSJenn man faget/ Af^ri; fe^ cinc res Wmmum(i^fi>iiK, 
: flcbet e« ft(t) oon Dem ortfm Ocean i feimb cin 9Icm, cm 

SJtccclmfcn, quoad littora ailuit , foh woW ibeflrtttcn unbi. 

pnhm iKiDon ofM)C()altcn nwDen. S)a[)cr Die bef anntc Con- 

troms imifc()en Dem Gkond unD Seldjlho de mari libero 

& cUuf* Ui^K <i«^WiW wwDen fon- * 1 *^ 
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UniverfitatiS (s) funt, ' mm iingiilonim, qiiie 
Jb dviWbiis funt , the«tra , ftaaia, his limilia, 
^Cfi <]u« aUa fuiit counxiunia civitawm, ' " 

/)^ reifus nulUtis. - 
7. Nutli,wi (i aut^i^i, fiwn rcs i^^^ pc rcli. 




, , ™ — T — ■ ~ ^ ^ — ,■■ « 

(y) Univerjk^s i(l ((tlK i UnMtsl j|} ^^tk^ 

in cWit^t^concent«9 fpnDcrttCl (inD Collegia caque vel 
major^ vel hiinima. ©Uft (ftll) fub imperio Supcrloris. 
S)ic fleimn <Sldl)l</ Municipia^ J)ie(fcn Univerfnates , Wc . 
"2)0rftCC ^lCjfm cfoilimuuitates. Univerfitas clt pcrfon^ 
tnoralisj Dj^^ ti)|c per{on? phjfi«:a » fuo imperio fttl)C(* 
Myi^ica dicitur/^iMA liiti^ 0i>jg^ Di{f{ cdnjunAior 
^ il1d(t)Cl/ ut uinqui|ft| 'ufittin;c6nppiantur, Res Unive^fin 
^ finO/ ^uarQtii pro|^ri^lsu^ (K^rtmec «dUwverihatctiH < 
CoUegiqm> dvit^cem t ufu$ yera ad omiies ,'qui 
UU chritate. S)ic CoUegia , Corpora » Uflivcrfitiitea 

*^ttcn aud^ ccrt^ bona , bat)on watcn ilc «Jomini, aligc^ 

nuinc ©illCf / e,g. b^n SRaCifti Die atdifida publicA , Dk 

SBrucf c / ^{auffmannfi SSwfc Jc bcrcc fid) jmar icDcr bc^» 
Dicncnfan, qui cft in univcrfitate, Qbcrc^^ fan fcrncr fa« 
flcn , Dap llc fcin cigcn n^drcn. Dominium eft pcnes per^ 

fQQ«li^ balgi,<Q s^ i Ufu$ e(\ fingulorQm univerfi 

tatc,- fl/ Dte conarii ()at(cn inSRom i|)rc ctociie t^ainea; 
OPrCn bic Stadi^, C^mpi Martii {Q RaveHnatinb W 

»«-®f(iD(CH/ toa fic() lungc Scutc im fflcnncn # r 
f |MWljf- cx^Tcirtcn. ainbcrc ©incr marcn fo bcf^affcn , 

'^^'Vf^ nict)( fingulorum, nnD b.O(t) baj dominiunx 

"'^iveriitarcm tpar / (f4minc: cy^ffiuter/ ut ho* 
' 3ie vocantur. Singulis ufus non concedcbatur > fed re- 
dundabat tamen ufus ad uniycrros i Dic Upiverficas n)ac 
,,domina« rie 6c|]cOtC DttfiU fijcbilft OcQononpios , qui col** 
'^^^^ligebam reditqs §c eos ad communds.uftis difpetuahanu ^ 

vid, HpR?EccM oi(R ^/«w C(%^N^^ iOtimM cAa 
liictK iijtt)ig / Dicfc bon^ univifrfit^tis t9tt Dcn crucrn w 
iintcrf(t)ciDcn, 2)cp Unicrf(l)ci0 ,i|VnilC rationp .ufw , -^ui 
in univerlitatem re4unc}af, 



' aulUui ( ficri tMEiCQ |iQiiiim «UcujM 9i( w % ivm 
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D]E RERUM DlVISIONK KT ACQUrREMDO S-^C. t<; 

sioiar, &c fand^.' Quod gaun divmi juris eft , id luil- 
utis tn bonis cft. * \ 

De rtbus fkcris* ^ 

$.8, Sacrae (jiij res lunc, qua? rite per Pon-^^ 
tilice$(ix) Deo cpJii^amx func : veluci xd^ facrx' 

< \ ' / ' • . . ; , . -^. 
— , ■ ' ' ' ^ ^ %} ■ ■ _ I , , 

occapari poiTum. Quardam rcfo 2) fimt prkvatrve 
"«siullius, h.c. ita comparatx, ut non pollint per natu- 

- ram fuam fieri uc res facr^i fandtx & reli- 

• giofae. Sed not. i) bcf Imperator bic Inftitucioiies 

- ld|Tcnau$f(t)rei6en cx Infticmlonibus Caji & aliotumgdn- 

• •tiliam , Olfo tjl DifrgAliCbcn »OUI Pagamfmo \ 1) JuWi- 

' iffi«n»1iKtt ttttaS DariU Dom Chriftiafifmo. .S>iefc Jt^ * 

/->^aupt'])unctc alfo^ nnil Da< ^eQbcnt^ih iwd Mcfcn 
i*-bu$ ooUliis^ fidSi fur tincn SScgriff gematftt , unb l)icr ffie 
.^Rdiquicn getoffeu , unb waS baS et)ciflentl)um fur Prin- 
•-dpia qcbabt / mWi beobeS confundiret roicD , muf t)tec 
' Don ctnanber abgefonbert x6ifbtti, fonfl' occflebet man bic 

« t)igeAa nt((>t , btC baben i^C9bQif(i)C Principia» t>ic oUcn 

^ 3uri(lcn marcn ^bbeu. 

(i 1) Ku /4crA vm^ olim DHs fuperi» coniiBcHrcC/ tllic matt 
•Mrpcffimas apothfoi^ fo ^ man Me res per confe« 

- cmdoem in Deomm domistmi cianfcribitct. TXi do* 

' /..miiii exclndfebiinr cimnes j alfo mor cS fceijlid^ feine 3a* ' 

(be ^ qux in hominis dooninio effe poterat » ti toar res 
nullius, in folius Dei patrimonio. JOa^CCO OJCnn gWctli 

• j. ctn Jcmpel abaebrod^en murbe , fo glaubten jle / ba§' 

VfcOCb bcr locus , bie StdttC n0(() in dominio deorum MtC^ 

• be, ficfontc attc(> nuftt aiieniretmerben/nifi pcr exceptio- 
\ ^in ia cerds eaiibus. S>arum i>Qt man ti C^sari ubel 
^'^flmbmtncn , ba ce^^# imf (utf ' IMI Jori^ CapitoUni 

^ltai; fo m\ eolb aelegen/ tmti cr Mmm %ti\m f cUI 
^ iroltc cr bcm Jdtl-Devotion erjcigen / «s t)nfiir ^gelcget.* 

- Unb bicfctafeonunq frnb «un ni*t aflctnbie ^)et)ben,fom 
tern auc!) Iric eatl)olicf en i bie Protcftamen aber fet)cn nacb 

» ttjrcr Phiiofophic iinb Principiis Ux^i , baf aae§ btefeJ 

- mi!itS U\) i benn c4 ()at ia ®Ott o^cbcm dominium to- 
tius orbis tctranmu stciic ®&ttcr i)dbtn btc Sibmser nic|>t 

• onqenommm fioc pnmo SCto^ vid. Byhxbbshois jmt 

& i(l »»n, }Ct'u gefrdflft imc^ .* M Jmgmtat 

'R 4 ^ . t«» 
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Scdonaria, qiuv rice ad miuifterium Dei dedicata 
func : cjfxx euam per uQllraiii omfUcuJuianeva aiiwai^i^ 
{c obligari prohibuimus , excepta^cauia redeiptionis 
capiivorum. (15) Si cjuis autcm aiicoricace fua tjuali 
iacrum iibi conilicuerit» iacrum non eft^ i^d profa^ 
SiunK* 'Locds (14) autem, in quo^sdes iacrc fiint^ 
a:dificaC2e , etiam diruco xdilicio, lacer adliug^nianett 

/<es fapoa defitttvfm MCinidkqB ip^ai|i .echnicom^^^i^ 
^ Tero Chrifttanum» ka ut deliiiittoaem«thateaiii lecutH* 

«lum mores ChriAianorum applicucric ? Ratio dubi« 
tandi r Marci/\^us fyXl cbcH bicfc Dcfinitioo de rebus fa- 
cris. Plurimi putant» Impieratorem hic ethnizare. Sed 
. probabilius eft . ba^ Justinianus auf Dic et>ri|lli4K SBtC* 
^ f^f{illl0 DobCB SCfc^a- ^iCC bcilfct C5 : /ar e^mifice^ « tetcu 
Clericos^' Qct) DctlEtl.nici^ it)at C^Tribuqus plebta 

.^«BmeP^nctficet.aufli foie^'^ verba dtc^ou pfoiHm» 
Ciabat; Ulltcr J\is;miM^^ [4)09 Dtl €mr9C»()UQfl^ 
^id. ^AYERi, c^tnabl^ bicftgCll Theologi s Diiferc. 

, hjtralf, bCtlDCjfCt/ Daf Dic dedicatio, confccratio fdbom 

; Secuio U. uMt4) jctDcfcii. Untcr Justiniano n)ar ^cr Pa- 
• pifmus f4)on« ailfo 6at Justinian us nur &ic ^>c{iDnifct)€ 

iDefiaition fieAiClt ad Aarum rei Cnriaian^ , UUD cOcnt 
, jffk^^ prohibitionem ^tnM flCfl^ti ^iae oiim 

^ y^^^ non emt neccifart^ 



eft , quod valk iacra adi avMkmtionem ca« 
Mi^^ aUenari poffiiat. . S>ctm inan N c^ f&t fct)C 

. /Stt^Uta fiei^abcn^ ta^ bici fb on bcc JCin|)c oxircn / au- 
'Ki^ vafa brauctun , bit ©ctoMn abcTi aU SKu^ gsrubcc/ 

fSfin miferia (con milllcil; Gentilcs eqam credebjUit, Deum 

hoc cafu aliquid reraiffurum cffe. - 
; >^ll4) Qu. An locus rei facr« etiam facer fiat? (Jj i|}cinC 
' -l^ concluiio ex jure ethi^ico. 2>iciS)C0(Kn ^iOUtHcn/ p^r 
'^' catiaoem^^l^leimem coiifecratuiiiem blcitm au^ area, in 
• ^ res facra pofita eflet» lacra. 33cQ Dic^m Jureftfill 

bic 6at()olif(t)en «blkkm bontm fct)mablcn (ie ouV t)ic iu* 

tt)craiKC / Dag ftc OUl rebus (acris ojft prorantmmas gCi 

matt)! , €l6Hcr fecularifirct / Unb fK Offt ad ufus parum 

, ' pios angcmcnDct/n)elc()cg frcotic^ fcpn foUc S)ic cin^ 

<WK i^iAvltniiutifl ijl / Daf wk faaw / K «Hicaijar w 
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' ' - Btreiwiojts. ^ • - \ 

9. ReUgiofum iocpm (15) unuscjuisquc fiia vo* 

luutate facit> <iuui mpnuam infm ia iocum fimm; 

• • . . . 

In 



»id Stirclxn/ }u t)ide eioflec/ Srtnger; Chorai-®(t)u)[cc 2C. 

Ob prudentiac rcgulas ^ Hiattl^nit^ (ftun foIKri; ad 
Ittcrifaciendos Catholicos , tDCil ftC tt)unt)eciicl)e O^inio» 

fietjKibcn/ fMiDeritt(^ ixc Svs^m^ Dcc bol mcf|}i outnui* 
tnti, CDtoti QKKlKt mil ta&ucet) f(bn)ar& , o6 qut iilctt^ 

l»0||I n)tf tn, bat in bCI^ rebus facris fotn effluvium Tacr&m 
flecCe. Qu. JCan t(t) rezn facram in dominio t)at)en ? Reffu 
iJfus facic rem facram , ba5 ifl imfere thefis , UUb jmaC 
niCtl ufus oblaius , fed acceptus & applicatus. 2)aruin 

fcOicfd ftct) e^ ni(t)r , bap man tn ein folc^e^ (l^efd^ ettDol 
Qnbcrd t)tnein tbut; n)ie mir im Confiftorio Den Cafum ^at^ 
.nn^ J)a cin ^rieilec aul fictn Xelct) feinen ®(t)ni(tern ^iec 
<ingefit)cr>(fee/ unD einem at^nbali^^lbcntmatfl mi< 
cincm SconbtcmetmSid^ (icctebet ) translocaiMtur imf 

^cilK Pcaiitenfi»>))farcc in poeoam inolari decori ft neglefti 

l^iilimtEcbiefi^ €l muf cine OrOnung feon. 5Benii 
©u; ali0 einc ttmracram nenucni fo gcfct)iet)e( eJ blop in 

bem fBerfian^e/ qula facro ufui deftiima e(l , M e^ 

benn fceolictif tDieber bie feine dulTerlecDe Buc^t unD gmc 
Orbnung (duff( , bergleicben (Sefdpe ju profanitcn , ob fic 

0leic() (eittf internam fanaitatem ^bCtl* Homvs t)at fle? 
^ ' , ves Ecclefiaftlcae uub Sacrjc t^drcu CinCClCO 1 bO(0 

tttttttiiitctMi pwltc I fSntt c< «nt) i&iii «itb ^ 

lOU f!ub i?«r JE<^/e/i^y?/^ « qM ao fiiRentandas. 
^wdkfiafticas, qu« circa txiltuin divinum ver- 
ji^& ad fumtus pcndcndos pertioent, ba ()ingtgen 
J<es Sacra jiub , qu« ufui facro in peragendo cultu 
divino deftinatse funt. g j mtt) in beebet Aiienation beS 
^ Principis Confens erforbert/QliemiW foi^C ttt in aiienan- 
dis bonis ecclefiafticis lei(()(ec # aU in rebus facris it^al^ 

fi ibecbcn pfli0ct i/ boct) tpdcc d bcfftf, »mit em oudi 
I ni(t)t fo dac difficu QHicc / ittoim ttNui^c Sds^ 
u^cfluSide; tbciU wr bcr asobc acfMuufncKi^ fii.^ 
- e. g. jfci^ l)at. > 

00 sajcilbtc ^>ei)be« bceoerlett ©6u«c ftatuirten / ncmlic^ 

Superos , Medioxumos UHb Inferiores, fo tl}e(iten flit aiUb 

uiii(^^^li|MjDbcili ^ icnm c«iitoei|it^«^ beroc^ 
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In cooimunem au(;em locuiii purum invico ibcio iii 
ferre non licer. In cohimune vero (epulchrtm edam 
invicis C3?tcris licct inferre. Item fi alienus ufushu- 
ftiis eft, propriciarium placct, nifi Conientience uiii- 
fraduario,loeumreligioluninonfacere. Inalienum 
• locum confentiencc domino licec inferrc. 5»!^ Ijicet 
, .. pofiea mtum non habucrit quam iUatus eft mortdus, 
^tsebieniocasrtligioiuslic, ' ' ' ' '"^'^ 

* (ialtem, Mgbic Res facra^bcri vSuperis, bie Res SanAac 
. JpWl Medioxumis, uil!) Dic Rcs religiQfac t)(n Inferioribus 

\\ gitjbrien. ®rd6er gc()&rtcn inter res reiigiofas , meU 

' 4C (k DQI Piis inferis, P^itoni, Diis ManitNiS 
' canfeoriniit Rcjs>^%«^^^ dicebah^r a rdinqucnkia* 
<)jpi eotm Idcom religiofum fccic. 'refifittirettm; *c^^ 
"mit a fao dominio» reliquic Diis inferis/ ircliqilie^&tit 
manibus. ^tm fic glauDUn / DiC Mancs , i.c. animae 

fcparatae a corporibus , Muben bafcl^tl/ unb tt)im fo ati 
Dcn Cerpcc genjDDner/ bag j!e fi(() gern beo Dcn ©rdt^ern^ 
, unD M, m tbrc ^orpec lAgen, (Uifi)ielie9* ;l>aiiitN |ag< 

\ (CO0C: Ecce hic habitat aniipa, piafi^t D|a| jV^f .fp- 
. tcndi Platontcl^ yid. Jac. GutHBfm "ife p»e :mufm>n. 
' \ $xgo re« patrimooittm fiii9*':$ic 

/ ei^ foo IoCO/<$^p^ rdigtolum fa^rc paterat^ fipditrc 
; j^th:at >^'^i^^^^^^ non. amein* m' pobltettm locumi 

V: ' 1st0^^^,mti Pubiico ttm& (jenommcn. Ergo 
* "^^ ^ communi. SBcnigflms mujlc ta- 

lundo li gen/ tanquam imago hominis, oDcr Dct 

. '^ jwlcaiiimpf, abfciifo capite. fo mar Doc^ D(i« mct(le 
^i^imS^^ • 6jn airm a^er / ein ®tueE oom ®n8en>ei;Dc 
: tik^mxc iiicDt qcnug. »acD ein locns njftt el)?r rciigio- 
ftts , mbi$ Daf Cadaver oorcHiA babm flebraQt uni) Icq^ 

i\.6tU^tt mt^i DabCt tOar CfO Ccnotaphittm, m^exr 

, z bcatt., worauf. bic aiomer mele5Co|lcn menDeten/ !cfiri<>- - 

cus rcligiofus? nam adhuc crat jci vacuus , qaantittt 
' "^ '''^ corpus illuc nonduni crat illatum. Conf. Bynkershoek 

} ' Lfh. I. oi^f ©icfeS t)atDcr fiarDtttal Norris m fCTRcn 
Cemaphus PiPtnis ( citt SliKjuflincr ^ W^tiij I anfangS in 
^Pift PjcofefTor) ((t)r n)ot)l erfldrct i wic au(t) Jac. Gothc^ 

A y ^ rREDUs in Diff. A Cenotaphio. Sam, Petitus Legey A^* 

iwi/ ^at ficictgct, ba| biifcl au0.lic9' tm (BriKI^ Ib^ f»i 

▲ ' ■'•■>- l^a^an 



/)fr r^^^j- fanciis. ~ ' 

I o, SaoiSa^ (i 6) qnoijue. res^ yeluti uiuri & por- » ' 
^ Xs^ dviuitis, qaoaammpdb diviui juris iimt > 8c ideo \ 

nuUius in bonis. Ideo aucem mui os fanftos dicimus; ^ • 
quia po^iia capicis confticuca eft ineos» qui aliquid < 
m muros deliquerinc Ideo & legum eiias parces,'qui-i 

bus poenas confticuimus advcrlus coi^ iJuij^QiuiaJgs 

ges feccrinCy - Saa<3daiae$ vocao^us, • . . f * , . 

' Mr fl^ JDttimn6 OtCb iO0O.:Iofcriptione$ titi^mmtti. 

aBir CQrilicn {)alKii tMt Ptindpia nict» i n^tr batxii mt 

Caemherifa unD Domutoria, ®om«'?ICcJ<i: 3 aacin DUM 

• qeft^it^rt boni 6rdmis caufa, Ullb jinD: folcbCS fcinc lo- 
ca religiofa. 5Bic ucl)mcn banu locttm remo<um ab ho- 
minum commercio> tum ut ne cadavera peUilentis a'i- 
quid fpirent, tum ut ab hominibus fmc tuta. £[arunt 

' ' Duttftc .man aucO oiim fibon tu 9toiii fcincn tot^ccn in Occ 
r ^toot* bcgrabcn 0(0; i^crbrcnncn / man foUe e< a^ict) ni(||t 

• itilMr jtwA^ fiipcvftitia: ad vak Catholic»: 

fims Me:«eBqiibe inA(|(en Diefed, ba otaiNiiiffic bi(lo * . 

• (eligec iu fcon , jc nd^cc |ie Dcn Rciiquiit lodrcn. vid, pc* 

; culiarem Dijet$. noflrara dt Sefuhura i» KccieJU , i» 
^ Okferv, Haienf. 3)af)CC faujficn t« ferdbCC multis fumti* 

bus, ©n 2>^utfd)cc JCtus , unD m ict) ni(t)t icrci Thowa- 
' sivs in cincm asricfc , Oat scmc^nct , c^ feo m «^o^tra ju$ 

• naturx ^ c^ Da^ir ungeiunDi bit cffluvia itnb fctwUi^ 

• SBiC t)a5en co?miteria ctaufa^ ne contra dignitatem iput ' * 

: «Uqnid accidafer %)mm ^ben Htt ^Skib» ft)ce.£o)»tti 
' iMDWitici. 3uDcn unD C()ci|lcn ^al)en fu bcgcatcn i tfftiti 

' • tin^ fiO^ Rdigion ifl reiigio Judaeoruin reftnmta. ' 
&ct fftn^y quit Diis minoribus, medioxumis , pec , 
apotheoiin Diis, Diis etiam tutelaribus & heroibus dica<* 
\ tae erant , ira dicebantur a (agmimbus. Sagmen notat 

JBifm^ Jirant- ©ic 3iQmcc t)a«cn auf Dcn CKaurcn unD 
t^orcndncn 9iafcnmit(Sifcn£raut6cfc|et. SMifn^caut 
: Itebcn fit fuc ^ltg. €in Legams toac Dt^mtgtn inviaubio^ ' ^ 
, mi tc ))trfltttilw ()tM Sront tn btn ^^trt ^ottt iDk 
. Fedaias niM^mtit toglct(()en tn ^it i^otiD ; mtnn jtt (ine ^ 
. &taDt bclaflcr^n oDcc Ituciiitcn , Da evocirtcn jtc Dcos ca« . 
' tcJarc$« yHj Cqcc»ju< ^e Blvc^m^ P^^/H^* ^tcya^ 
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. rfi^i*^ ^ngularum, 
€, 1 1 . Singulorum autem hommum mohas' moais 
tes fiunt. (17) Quarundain cnim rerum dominium 
Bahcifcimur jurenatunlli, q«od(Ucw diximus) ap- 
pcilatur ius eentium , quarundam vero jure avuu • 

hoimttt Onb prohibitiopem l)0t:3H attUon' foOt «noe»^ 

S wib .pofw luAt vioiiw», unD Da bot moH atfafltt; 

M»M MMtt^ ne «olewr. Portae non dicebantur 
, idaue merito. Gimsrtb» Conm mOUpr», % 'Ctjf. 

16 «iod , Dof Wc 3l6mec.unft ©citt^xn uuttr il)r« ^Mt 
StatuM QtfetKt , bttiin mon bit ^an» li^w, un& tiii sBW» 
jciwl»m <int€l)c«bittuno tl)un mu|Ttn. h.dc D»yiai« 
EvERH. Otto Dot i)itc al«^)ofmtiflfC twtDif- 
fertation -feWi* '^i^ gef*citbtn » i« Dflbt «5« l>»* 
Ixt) Como bcffwObfeOTWoBesiHfnnOtn. i»*. z. Obf.<^t 

'' i<m JusTiNiAMOJ , a ft»»<Hwie po«ali fiiilfc-I^IaM». 

3>it olttn lucifitnobtcfltbtn tint onJjtw Derijriooo , «i» 

MARaANos . fanftas effe appellatas a- fapniAlbw, 

MM ®ftn»JJcout , Ditftl pdontjttn (tt »orj>tt 9Ro«fc, 

■ M6i<K ntlbt tOOO 6Wtt> Excrementa mO(t)tt OtCUnft)» 

^^xmiX fol*t au(t) bit gt inbt gtftlXn / fo 

I ne pnetergrcdcrentur muros. UllttC Dtn €i)ri* 

^^Ti^tifffS flortft «nbtr</Tiibil divini in ponis. roitrooM 
#?S*ab|l ftintn «ojliiMi* <» btm Ca»ei s. Angdo t>t( 
. Siomtu Dfc 4- etwiu^lifttn jeflrtm. JDoit fai». 

, bit Portae & muri nilt)t vioiabUe». Nequc ewm .p^ fe- 
- tulantiam, neque hoft.li animo illo» tranfceodeite liWt^ 
«er conteiBtum enim tranfcenfus fieri cenfetur. 2)CCX(>* 

i - Bio tton ©cbwtbtn t)at in Sctmtn btn Legcm fltgtbtn : 
' aBtrtibcc t>i( Slautc ikifltt/ tl9ti(t)(t)(l»ft>U <^ 
. ni(()t/l>ec foOfc««P>fwrtitt»i. 

0 7) i^itC ifl fttn MediodiuLogtca tatelbfCf tMttCH » Mtttt 

(bt Sit modi acquirendl doioiniiim an)U^I)Ctn ^IDtftn t 
fedfte COCDtC definicft WtCbtn foatn , quid fit dominiom, 

txnn oiwt btn QSfgttff oon btm dominio fon i(f) cif «««os 
ac^o^ doaiiimiiit xeO», 1KC(UD(0> . SSic W^tx^ olfo 



De ReRUM Pi VISIONE ET ACqiTiRENDO &c. zCf 

« - - I ^ 



.Qpminodius eii iu^ue a vecufliore jiiire iucip.exe4 .1?ar 
Um cft auteiQ^ vecufiiiis tBk na^wrale» quod cum 

,ijj>Ib genere bumano rerum nacura jprodidic. Civilia 

V r — • ' — ' ' auteo^ 

' ■ "• . I 

1. dminmmM fuO feUHl mMm , nmli^ mcno ^vb Jm : 

: ; ^iod haec vel illa res i^ nica<iomini# fic^ moifi^» (i^ 

. ,<lhbcrc Dat)0n aa8f(t)lufen f6nne* Eft ergo doininiuin jus 

- vtitcndi & abutcndi rc, & excludendi alio«. 3SJU a&tC 
.t)iefC0 dpminium cin8(l^tiU( n)?rbC in plenum unb mifius 

- plcnum, in utilc & diredum, bat>On fofl Unlcn 5C0@C^ 

leacnbcic flel)anDcU rpcrbcn. 2)ic 9{6mcr ftaacn impcrium 
. j^. in loto ori^ Romaao ubcr oue ^^roDin^cn unD Unrcr(l)a* 

, /tWI;' Ippcrium i(l niflll domiiuan^ Impfrium cft in 
perrQiM^# 4»mmum ia m. Pomnidimi Mfi6<t fingulisi 

ftoruter barff (ein Impcrans ctma^ atunafcn. i)cr 
, , ajlufclm.inn confcndirct aDe< / Dcr maiTct ild) au(ft baS 

: ,,.dominium omnium reruoa frincr Umcr(t)ancn atl. ^ti\t 

. iDie Dcr giarr ju 9Itf)cn, bcr qiUKmt, aac <S(t)iffe, foim 
;,^,Pirc«i(0cn ^)afcncinlicttcn/ rDircnfanc ?8on ocm cc^ 
3 Den m nvfyi/ tt n>ku ibm mb tum naxl^mtm* i^.'o* 

i TEP^ dominium einineiis non datur» ot vu^o explicant 
-^DoAores, llto Da« fan Dcr Prl^cx^ tj^, DapCCiA 

, ci&iinmDfr p^cd^ fagci : SiiAliiiert^n foK lu bie# 
, rlem tt^i^ Mneoi dnie^io oon Dem bcinigen fo unb fo Dici ctnf 

* Jeflcni Unb pro communi utiliiare (^CCflCftcn J DU foU C^ 
-^jabcr:/ fi rmeliora dabit Deus tempora , aicDcr ba&cn» 
. :,'5Benn DU nitftt n^iail/ Princep^ cxequitur , gUt(t)n)ic cc 

^ cinc anbcre ^tiyalb Don bir cxequircn latfct. ® o gicbil bu 
A abcr bic pa^ l)cr , iii^x bfc Piinceps i^^$a)t mba 

\ >tfi0;i^J|l4^|f| Princlpis s cuum cft dominmmt Frinci« 
^ Un^rium. e^illimilt tein C<Mic|0mM<ttn mt iHC# 

m mfH P»i««cic(icb ifl ; »u 1)011 M^lomi. 
•'jmqm ittiim' toara plcnuin» Dai tau hic aiitt) bcr 5ur|1 
finc jufta caiifa-nid)nifl)mcn. Der gurtl boi fuipmum 

- , imperium , tli^t abit fummum & cmincns dominium;. 
'Slrajft fcintf imperii fan Cr mir / domino 3c arbitro rc- 
rum mcaruxfi ac modcratori.libcrrimo pleniffimoque, Dc^ 
ftffUn I u|( aiiqoul ad falutis publicje rationem dc mco 

n\^i ober £c<iffi eiHc^ domiiui aitt* 
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iiutem jura' cunc elle cceperunt» cum & cmcaces con* 
Si'6c MagiftcftCtts areari, 6c leges Ihifai ta^pttmic* 

* » ' . . - . . . ' .. . . ^ 

ni 'i ■■' ■ — — ' : — • — - 

iiens mUti , aU mn ti vuigaritct mt9mtr Si^ tiat 

^ jM^mn geUllll (e9/ ju f(|CR|.Priiicipi:ti<]^fi competei^ 
coiiAttinnioiii I mb ift$i mnit OtC MN Priacipetii iit 

s.^fMdoQiitthim mfntiimm/ tMe Suiieii fut) jit^c^ 

V :% iiitel%iiiifcr qui ftldpitt & bcdpot vttl pMdiilom ha« 
' . benc mtininim. Penes populum ergo apnd Romanos 
crat impcrium» penes fingulos domintumi t)(tl)<C l)tf|Tcrt 
iS res fingulares. Dominus ita podidet » ita obumbrae 
rem jure fuo, ut ca:teros omncs excludac. S^ti) btM 

CiccROKft ftnM man bai SBort dmimuM nk^t^ fonbtra 
fnfrk^nf ooer rftr mm^o^/'^. S)cmi mdn bot atict) t>ie 

fes einatictttiitt per & libram. SBOT^Qi) ftllD btC 
modi acquiretidi ddmfiniinfr / tm KlftQe a tilida 

' iiiuerf(!)ie6en / ju erfWren. ^ixAW Midiw Hcquiremli 

d6minium tfl bte caufa proxima » iquam allegare queo $ 
cur res pertineac ad me 9 non ad alium, cur res tiotl 
pertineat eodem modo ad me Zl ad alium > me(cf)ej 
fetim iUgtetCO i)te Nota charaderiQica t|} / ben modum 
: acqtticipndi a timlo iU unterf^ciben. ^nn titulus ifl 
' paSiL^i^mmi^^^ ret -did ootfe tne^. - 3* e« 3W> 

^%m^^ m^^i^ynmit» ^ mtm ^ mtm 

f)abc i^ii fcfttN^ff^nf occiiifkavi lepdt^ ^ oiefe^ {{i ber mo« 

w dus acqitir^di ) i.e. canfa mei doiniilii proxima* Sed 
sf^^ltcr nrget : Cur Iqjds per occupationem fieri poteft 
^Sm^^t Refp. Quia res er^t nullius, unD OaS ijl Oer ti- 
i^^s feu caufa mei dominii remota. ^ixn^it icft bCfflJC 

^ ^ineU^r/ icb fagc/ Mems fte mic 0e9c6cn/ ^ iil 

J\t traditie fe^ modos aeqfnirendi» fen cauffi met doml«. 
ii proKtiiia. Sed /or tradicio rem ifi^ m^am £ititf 
>^1^tfp. Quia emi ; & Me eft enino irenditi^ iitttl(ti'ad 

transfercndum dominium h^bilis^ feo caiifa remoea & 
generalior dominii mei. (^i n^erbCU (tbcr Die modi ac- 
quirendi dominium ein(|eti)^llet in univerfales & fingu- 
lares. Iftiter Die univerralci acquirendi modos gel)6rert 
hsereditas, bonomih poileitio &cv OOU Denen abCC tn DiC^ 

ftei Jiiltl mt^ gcftantdt tDirb / tnDem JusTiNiAmjs ^icc 
tmr bik t^i^^ acquiiendi linguiares anftii)rer« ®{eict)mtc 
ater ou* Wcfi vmm }9m'9mi^m'l^^ ewiii 
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*^*MH» ^ l »> ll.ll ■ II ■ I ■! » I . . t . , ■ ■ ■III llll»» I I I-. 

" ' Ve §ccupaiiom firfsrifffiiB. 

§; i i .VPferae igltiir beftise, & volucre^, &.pi(ces^ 
oninia animaUa, quae ihdri, cokIo & terra rimcuil^ 
tur, fimulatqiie ab aiiijuo capta fuerint 5 gcn- 
tiiim* ftatkn illius efle incipiunt* (18) Qnod eniai 

]-■!> ^ ■ , . - . ■■ - . ^ ^ .-i ■ , , . J 

.' finD; alfomerben bie lefjtere^ e.g. legatum, teftaitieti- 

tum, j(5)on nocl) \\\ bffoiiDern Tituiis Dorfommen j batKi: 

lt>ir ftier JUCt|i OOn Dm Modis acquircndi dominiura fin* 
gularibus , qui funt juris Gentium , banbcln l)a(Kn« 

v: ssenn man nun fagen foll/ mic bte @a4)e an unb&oc fi(t)< 
M^cbatfen i|l / fo ^jilcti-ttir efgemli^ jure fieiitiiim tistbt 

Hiei^r Ot^ a. Modoft acquirtndi • mnM^ OMaq^iiij^ 

. c ^ I* r« in<k!ciai.racqil{tefidi» ong^fNiritifn • bijfe a6ec 
modum acquirendS derivatlvum. ^lflciti Justinianus bat 
r Occupationem , AcCcflionem, Specificationcm , Confu- 
iionem > fruAuum percepiionem \\\ Modis aequirendi 
originariis » ant> bie Tradttionem |U(n Modo dehvatiYo 

Jrmactet. 2)a^c ben @r(idruii9 ber inftitntiQfiam teffer 
1/ imf muD biife ^iMOeihins Di^ b<||(iltcii nmiDf. Sed 

C. Qu. QuomodoAcAeffio ad Occupatiotiem |Mff tiiiefe pbc- 

€fi?'Rerp. !Die Octupatto* ttitrb setbeilet >n principalefi» 

\. unb accefforiam , uiUet biefe geb&ret Acceffio » Specifi-^ 
catio. 

(18; ©er erjieModus acquirendl dominium fecundum Ju- 
, ftiniancam divifionem i|l OccupaPio, Res nullius , beift 
f Ct C$ f cedic otcupatiti i t)eim Cine Res nuUius i|l in me« 
' dio pofita & pf^piek^ea flne doikiiAio iBngulah ita edii« 
> ftitijucnda ^ » ut He^O ^nfhibeat « qtio mihi^ oeci9pdn» 

Oceopavi, poffideot gnB tMT fflft WeftJ ne^nmb nwB/ 
^Velt un»erniinff!!g / unbiflig , magis beilum quam 
. ' paoem vuit 5 Denu eben be^megen ill rej in medio pofi- 

• ta, ut unusquisque cam apprehendac j ergo Occupatio 
eli apprehenlio. (gg 5a( t)ie Occupatio 3. Specics : 
Venationem» Bellum & Inventionenu ^ie Venatio be^ 

(ommt wtotjitricMi^e asenennungen. Denrt £ feras be- 

* ftias <»ipib » propHe dicitur V^tatki ft avei > dicteur 
Jiumpmmi fi pifces» dicimr j^i^ii^, Poteft ^cfiri 
ftra ' beftta , quia vagatur , qtlia €ft res ntiffiuis» Denn 
M( "XmVt iiljim 1 dominio Princi- 
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ance nullius eft^ id nacurali rationc occiipjUid coiacC'- 
^ ' . ditur.' Nec*i«ter^ft > feras beftias & volttores. ucf um ^ 
in (uo fundo quis capiac, an in alieno. Plane qui 
alienum fiindum ingi«$itcur venaiidi auc aucupandi | 
gnicia> poceft a domino» fiispraevideric> prohiDeiri» 
ne ingrediatur. Quiccjuid aucem eorum ccpcris, co 
nsque mum elle inceiligicurj donec cua cuftodia cocT'- 
' . ' ' • * .cecur. 

pis » lOO^l (Att in itnperio. ^ie lu^itt afM io ftatu na» 

, curali. !£)enti t)ie ecfien 9)2enftt)en , e^ \ii itc^) ouf Opl- 
ficia unb fflict)'3u(^)t Itqttn/ Ubttn mn Dec venatione, m 
, na(() wele Gentes it)un. 5)ie be») bei S^milie M Hcbcrs 
^ iDaitn ^ cuitivirien \\^ Mb, Dic anbern aber fpdie. Dal 
HHIi; Die naturalis libcrtas • t^ooptislie alteii '^WiUn mmtt 
m nt^n* Mh e0 venaricr mm* ((Iflet LncRBTnrs. Uter« | 

tRm i fagteir bie3urtficit/ Uc ftmB ir^girm (Kiitt «•/ isor^ I 

JCtt tencn , ]m venamfi i|}feilCt| ftC pro naciiraU , qaia | 
otnnes cx Teuatu vivere TideNuic. / ^(fo fontC eiticr in 
. ffixndo alieno feram occupare, abcr besmcgen tOtttt Uiatl 
Cincn injuriarum belandeU/ Oa^ er in fundum aiienum i 

0C9«ngen oar. 9Bir mujfen nun a5er t)icr nict)t nacO un^ 
.feriKi)eurifleti Concept t)on itt 3aat) raifonniren/ ha ti 
' 1. 4inc gan^ onbere ^f(()affenNt1^ti fonDcrn n)ir muffen 
^ier na^ ttn 9lomif(()cn Pnneipiis rcDcn. Siimti^ bic 
9t»tm fatfm : aiaci / mi in meincm Fundo (vb iu^ttt, . 
fet) o5cii/ imier mf tnt &m/ gcbMct mciiii tKi» 
N . auA bic Sibtner i^rcn Prindpibos ni^t cinmaf)! Dii 
/ ' MetaUifedinas flclatfen. Do* i(Im merrfen, wcnn ftc 
. . faqtttt : Mti / mi in meinem Fundo i|i , i(l mein , fo 
\ neriiunben (ic foldOe^ nur de rebus fixis> Derglcicbcn imD i 

. " jfcr* beftiae , aves unb pifces nitt^t , Utti ift DicfCJ tcine 
caufa dominii, ha^ \it itt muncm Fuindo. |cniCfen $ hinc 
. dicdbmit: Si non liii^ tuat oec alterlus, ergo funt res^ 
^ . V, coimniines, quse cedunt occupaati. JOai)Cr fagicn ftCr 

SBaiu gleii^ cincr f S cincn i^nafcnr in mctiicv Funfio gc» ^ 
f(()o|fen ^dttc, fo 9et)&rct er Do(^ iiict)i mcin, cujas eC^fjlun* 
^ dus, fcd eA occupantis , ob icl; if)m f<}on oertieien t6n* * I 

« , (t^ ne introeatfundummeum , oDeC ii)n Dt^megen adio- | 
. \ ' ne xnjuriarum belangCll. Donellls t)at DtCte Principia 

Romana trefflicl^ Dorgcjleflet.; Die meillen ®6lcfer maren " 

.. low^ tiw»Mjib^ cukivir(ti im.Mm (a|^j{ ^ ni(t)t 

MUrl/ 




cecur. Cmii vero tuam evalcdc cuftodiaip, t< Ui ii- 
kertatjein nacaralem receperk» cuiun elle d^imkj 

Sc rurfus occupantis fit. Naturalcm autem liberta- 
Ceii^redpere inteliigitur, cuin yei oculos tuos efixt* 
gerit» vel icaiic in conlpe&a Cuo> uc ^li^iciiis iic ejui 
perfecudo. ^ . ' 



anbcr.^, barum ntltnKtl |te «1 oaturalcm liberratei». £)je 

♦ .^cbracc, (BrieAci^ 3iomccn)artn DamflW^ aOdn cuitivi. 

V ret/ l)ic anDcrn marcn barbarae gentc^ Germani ex raptu 
i vivebant & venatu. vid. Tacitus. 31u^ Dicfem aflcn cr#- 

; tftm/ bag tic S)curfc()cn jcbcrjcir aanft anbcrc Prinripu 
t^Don bcrSaql) flct)abt^ mclcbc Dcnn Dpn bcr 5){6mcr Dodriti 
^ t»ot)i iit iepariccn ftnl). 20» loiffcn imar fo gut , a(l »ie 

> |R&iiKr^ quod fef« i>eftiae vageoturi unt) mcnii mcmanH 
.fiu 6cifcrc( SKOt «i (HUf fattirl» Q)i>()i iasen. 
;Da^ bcficgic(()( ge^^rtf abcrNm, kerDen fiindum ^at. 

Nam dominus ftindl omnet alios arcere potefl , ne in^ 
. iroeant, quod fi hoc prohibeat , prohibec eo ipfo , ne 

occupent. J)vit)er ciqcntlirf) bcm Suntcn bic ^aqb n\d)t 

flCboret/ fontern lOl(t)C5 itl ex Ikdo fubditorum , ex padd 

!ieW)ci)cn. bat Gua, Fornerius, Prof. ju Oiieaiif, iit 
Cincn SeleSioni^s /urss LUr. 1. Ci/..^, f4)6n 8CQ)icfcit^ 
iMi ll iiep aacn Populis Germanicis vS^m fo (|c(Htlieil 
«^Vtebettf uc Principi jos ifcnandi retidum fit> unb ffOdit 

'taa9folct)c« t»oI)l .gcfc()c{)cn \mf . 0 ttJcil folitc^ jiw ve« 
. tiandi bcn Swrflcn cinc qroiTc Revenue mact)cn Un, fo ^in^ 
flcgcn &ei) cincm Privato auf fcincm^Fundo bcr 5KuN nicW 
n>crt^.ill3 a) |)inl)m c^ bie Privaros an ibnn m\\)\%m 
©cfc^dfftcnv cin icbcr mtbt jaqcn moacu; babcrman l)cnf 

jutagC t)CrQlcict)Cn Padkali generalia praEfupponirct^ uieti 

fie ^ m\> acmetu tiub, fed tamen dauit 

> ptobatio Jn tmttrarium. RirTsifiinrsius Semei^ltlt/bet^ 

eeift bec sroffcn i^crren bade iKntrfa^Kt/ Da^ jtc bicfcu 

tneddm' acquiren<fa natntdem omnibcui romniunem fld^ 

iugcci<jnct, unb ctncigcn Regale barau« gemacbt bdttcn. 
€^ ift bicfcr tnos univerfalis gentium gcmcfett, fonDcrlicbr 
in ©cutfcbfanb I ba^ ^iui^UTrera,, Darumcr aucb tie ferai 

flCboren/ bCtt!^)Crrn jn fcinct Suftentation atrribuiiet/lin& 

: Ij! bicrin bie Obfervatio Fornerii foiidior. ©cc ^crc fan 
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De vulrttratione. 

§. 15. llliid qiuvfitum eft , an , fi fcra beftia ita 
> i(ulneraca iicy uc capipollic, ftacim cua incelli- 
gacur ? ( 1 5; ) £c quiDusdam plicott, ftatim efle mam : 

& 

» 

, fie finb unb 6Ui5cn bo(() res nullius, fie vagircn iioct) libere 
l)erum ^ balb in bi<fc« , balb in jcncs gurfun ©cbiet , cc 

abet{)(lt bdi juj prohibcndi • nc quis occupet fub poena 
arbitraria. l)at bicfcS jus prohibendi DOm Populo , 
X\Vi)i ex avaritia an f(d) acbca(()t. 9(lfO tfl DlC Prjtiumtia 

' aQcicit pro Prinitipe. Cooceffio fpecialis fubdito £idla pro- 
bari debet «que ut ufus longlHimn^. S>enn §tOt^t ffi 
fii^. SDtt pocQA capkalis ieripetis ftatuta ifl ni^ ilHjtt- 

• * fta« nam lex adeft; Arbkrariam poenam licet addere» 

Scr 5ur|l iftntcftt fffeulbio / ftcl) fetm^agbcn »cr^crbcn ju 

laffcn, mcnri f?C C5 it)m CinmaW privative & fohtane Qt^ 
' flCbtn l)ilbcn. Fera beftia ubique ell nullius , etiam in 
' fundo alieno occupatur, Occupario lUIif aUCj) continui- 
CCttPeVben beo &a)i'eri$, bcnn lli namra fera bct) i^i 
ttttl' ttt cuilodiantiirf ioccupatio «ontinuari debec , Ha* 
- fta premcndafutit>.namad laxitatem' naturalem femper 
^ tendunt ftrti atiimalia 1 fi quii ea aon cuflodit • con« 

fentit eo Tpfo , Daf biffefbe ftct) t^ietw nullius macjbcn foi^ 
' Icn. Ubcctcmfo ftnnct than ia bie feras bcftias nt t t ooit 
' einanDer. 3Kan diftinguirct ftc nicl)(- E contrano fi fera 

beftia inclufa & cuilodiam rumpens dignofci poffit , 
■ hcn poteft occupari uti res nullius , quia non eft rcs 

'nuUius , T. g. cin SliTc / ein 3nbianif(t)cc Siabe. aj?aii 
' rtcifja; feap m^n^** ^^'^"^ Slfleii^ eeine3nDia^ 
' Viifi^e SlaDcn fctnse; man tcntiet fiegieiib, iMtn ftegefiibf 

' retl* ',^ud etiam eft , fi ceryns yfJ^^fm babc^t an- 
'-nexntn. Vid. 'GaoTws. Dicis : fc ftot i()n ifttanS gclaf^ 
fcn per indiTigemidm ? Refp. 'Difigeutia humana (|i otft 
nid)t f^inWngli^). Vid. Stkauchius #« Kxmh. ad Ir^it. & 

Thomasius in Nctis, ^ 

(19) ©ic lumtlcn ncl)cn auf bie ©ciuli(I)tci( o(Tt nod!) mel)tr ^ 
ois Dic Mathematici. g^un iff umcc t)en aUctt 3uri|ieitr 
6fnrTREiiATio,LABKONE,&ec TjRRBATiiDifcipui n^at / unD 

' iKlli Paocoio ime DifpntCf qnando fcil. perfeda eife <ii« 
catnr Occupatio. TRmTms fagte : Si vnrn^ra a me 
fit fcra & p rfequor. occupavi. 2)jefej fagtc aiid; La- 
S£0> ftin Difcipul)Dcr temp ore Auqusti gt|e^|. StntKre 
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Sc cousque caai)j videri > donec eaiii perlequaris. 
Quod ii deli^eris perfequi 9 deiinere elle tumn ^ Sc 
rurius fieri occupantis: Alii vero pucavcrunc , non 
«licer oiain eile » quam ii eain ceperis. Scdpofte* 
ti^iiem (encentiam non confirniamus,quod tnulta ac* 
cidere Iblcant> uc eam noii cupias. : 1 • 

m 

' T fagtClt :* iiitcr vulnerationem & dccopationem multa pof* 
'Tunt imfehretiiret QC tu fion occopes» fed alius occupet. 
!? 'i^Pccupiltttf fomHU {)Ct a capere. Per volnerationem non- 

^ ^um occupafti , nondum cepifli fcram. Ergo vulnera- 

^ tio non fjtiich. vgo laiiqe bie ©acf)c no({) nictnt^urtfw- . 

lifft in JC^vinben f)abe/ nondum,eft occupara., 4^ccidere 

* poteft , ut fera aufugiat , ut meam occupationem ioa» 
nem rcddat. 3Jac() Der Etymologie nnl) tMOt RafEnemcnc 

hct Cajus rcc!)t. 3mcin Tkebatu gjjconnng ifl itt SBer^ 

- ftHnffit ttnbt^r Statut; pccOccupation i^cii gciikfffcr/iDcntt 

' crfaqct: Fera a lAe mlnerarat dummodo perTequar. mea 

. eft, oceiipata eft a me, t)tt anterc i)at fein :lie(t)t/ mid[) 
an bcc ^Scrfofgung ju Dcr[)inDern , un^ ob f(t)on bic Oc- 

^ cupation nondum perfeda , fcd duntaxar incepta ijl/ fo 

* i(t Doff) f(f)on t)iefes flcniig. ©cr ^nafe i/r dou mir ange^ ^ 

* \ct)o\]m , Der anDcrc frtjieiTct ihn mq, i\l bai erlauftct ? 
\,n>ii(bc Doc^ cinen jeben Dcrbncffcn, mm aUtxnn ciit/ 

;0nt)erct t)a6en fOltC^ Illum. perfeqoor adhttc. hon dere-*'^ 

linquo. TRmnus mar fo tttiitm nitftc a * ratfoimittc btce 

eh honn^e hpmine, au^ fcl)On Huber0s 4^ i^^ii; 

bicfc 3)?eonung defendirct / unl) bie flcgmfcitijie mic* 

' DCrlcgCt. vid. Dijert. noftra : Cajus Trehatfus leftd , ^ ' 
LeBtones lar. M/^. 3cf) ^abc aUCt ^« Gundltngtams P. | r. 

cinc Dijfcrmun von &er vfdrpcrlid^en Bcu?a^run0/ 

' ba baijcnftje piaufibia (jcmacCt , mas man fon|l nuDt 
flcq(aii6ef , |. (?. e« traairet cincrcincCompagnie mit€ott^ 

' marcn/ Dic@(|)«ifcl i|l aacn prcif , ami dcttommcn^ 
&cr ^at occupirct, baf tfl undrctttg i Sincr obcr mnp 

pXb^im mcgt^ebcn, Rtftct fict) tnDcflcn bicfc 2. 30?acromi^ 
" ati§/ Dic cr tn bcr ©cbufTd licQcn idiTct Z)u nimmft fic 

- t()m mca ^ Q" ?l)u|1 bu recf}f ? Rcfp. Cajus : Occu- 
pationi aiiquid deeft. ''Mm ieberumn r^icD Dicl) fur ci^ 

^ mn iScnacl ()altcn/ toir |]nD tti^t umcr gciuocn- Dic " 
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De Mpiius. 

$• 14. Apittm quoque fera natureeft. {z6) Ita« 
que apes,qux in arboie tua couicdci inc > anccxjuAm 
a te alveo^Jncludaotur» non magis tux intelliguptur 
quam volucres, quaein arbore tua nidum fc- 
. cerinc* Ideoque il aiius eas incluleric> is.earuni do- 
minus erit. Favos quoque, li quos e£kcerint 3 exi- 
' mere quilibcc poceft. Plane inccgra re , fi pra vide- 
ris ingrediencem fundum cuum> poteris cum j;|ire 
prohibere» ne ingtedtatur* Examen quoque >^ quod 
ex alveo cuoevolaveric>eousqucincelligiturclIe cuum, 
. - doncc in conlpciSku tuo eft y nec ^i^nlis pcrlecutia 
ejos eft , aUoqoin occupantis fit. 

' .1. - , - , ■ ■ . - ♦ - — - I ^ 

Occupatio mup jacinen Slnfang bafecn/ fi non pcrfequk 

> / lur . aliud dicendum. 3n3DeUi|'Ct)lanD (I€[)Ct ii alfO 

' btm natucli(()cn 3ic(D:. Fridfricus 13akbakossa ()at fol(t)c4 
' \Xi cincr cigcnen f>^i(«//w; (0 Dcrorbncr/ vid. HuBErv/fi 

. . i. ^utfcbcn al5 hominc^ fimplices fa^cn auf loA^ 
' quod tfl nacurale. aBmn «in .£(H(r. iUl0Cf0eff(n IMtr# 

iQll» liff i)cnta4) to cin anbcr Territorium» 0. tome maii 
' d n^.Mr 2)futftcii tbrcn Pnocipijs mrfoigcni »cnti 
c« mir o^oc tm\ gcfdMiw- C«nt L^.f deji.R.D. 

IjJabcn jtc auct) bicfe Jragc aufecraorffcn : ©efe^t 
^Wxfif^ mcinem Fundo ctnc ©(^linac flclcQct / unh bamil 
> citun SBogclqcfanscn/ bcr ifl abcr uo(t) nict)( im, unD flai^ 
fcrt no(t). Siun ac^cr cincr Dorbci) , bcr (onrc faflcn : Non. 
: 'dum cepifti , uuD miii tt)n nct)meni aacitibcc S8oiitl tw 
s to^/ unt) barf ibn {cincr oimcbnun* , 

tio) ^?crna(b cnrllunb cin Difpuc ubcr bas ^mfira iejha^ 

an etiam apes,columbae, pavones fint fera? beflix? @tc 

(Jrirrcn Darubcr ; b(iber finb bicfc §§. cinQcflojTcn. J)ic 
Bicncn jinb ferae. f)ic Slbmcr babcn Dic Apes nid)r ein* 
. ' gcfangcn, umc man tn Dcurfcblanb no0 rbur, fonDcrnjlc 
AKWcn in i^roffcn aasdlDcrn / Da ti ilarcfc QSicncn^&cbtDar^ 
ine gab / ttc namra fua milD jtnD* 9Ilfo biclrcn {tc biefcb 
bcn iimb pr» beftiis ftris. SRacb bcr lcmun itc ftm^ 
i«0 (ii^ t^cn alvcaria cinfcblif Ifcni QHc nimi ftcQ Ocai 

^ : C^&vMnu (tct)(t< Si^C 9iaq foatf bO^i iUailformba. 

beie • 
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Jbe paruonibuj > ^ columbis , ^ . caUtu ammoi^ 

$.15. Pavotium quoque &columbarum fera na?/ 
tura eft : nec ad rem pertinet , quod ex coniuettidi^ 
ne evolare & rcvolare lolcnc. Naiii 6c ape^ idem fa* 
. ciunt^ quarum cpnllat feram eile na^^ram, Cervo^ 
quoque qiddam ita maniuetos habem , ut ih fylvam 
ire & redire foleant, quorum & iplbrum feram eiie 
mturam> nemq negat. ' }n iis autem animalibus, qiuc 
cx cohfuctiidine taubire & redire (blent, talis reguU 
4Comprobaca ell, uc eousque tua elle iiuelliganiur» 
'dQnj^.animtun revercendi habeanc Nam fi rever«- ^ 
'tcndi animum haberc defierint> etiam tua elle defi- 
nunt> & fiunt occupaniium. Revercendi aucem ani^ . 
mum videncur delincre habere tunc> cumrevenendi 
confucLudinem defgrAJcrint. ipi^) " ] > 

. ' ^ . V • De ^ 



bere naturam. SBUltl iit tl(t) in libenatem fuam prifti- 
rfdpitm , fO ftnb \lt tDieDct res nullius. & tflt>(|» 

tnit/ n^itibet^.atiDan &ris bdikm ^ Ufi^fftti' ^an loii 
^m6)t ten wmlMt A^offnm / n»ctin ft^ ft^ ^ooio^^ 

gefcQd/ fte tjObm tdnt Notam cbaraAerifticam , UVS^Vi) 
tan ntd)! fagen : Jjfanc rem fneam ejfe ajo, Si difficilis fic 

perfecutio , tpcrbcn fic rc$ nuiiius. 2)arum flopfct man 
ftc an mit ctHcm Sccfcn. !Dic Dcutict)cn t)icUcn Dic '-Siencn 
au(t) fur roilt) / mic ti in bcm Sac^fcn ^ 9ietit)t l)eiifct : ^ic 

Siene i(i cm irilbcr tPurm. tt^eicbbilb ng. 

eic ()iclun fitnicbt fiir S^gd , cbcn tt)i€ loit eincn 5{dfic 
. <uut) «(tK eincn S^oftcl f^fen- '^mn alfp crfoiuit mecom . 
; imi/ ociR Meastenen iieti6reti / fo rtn& fie attersinoif m 

fticoirea» Fkrii. MuuEft. ^ eine curiciife Z)^#» Je ju^ 
re itfmm gc^altcn- 

(xO 6tn tfl ctn mtlb £t)ier/ mic 5ct) un8 aucb \>\i^(b 
fancn. Qu. Sonrtcri befti * cicuratar ( n)is ftc^ ^^afjogS Don 
aB^ricmbcrg jafemcr SEPolff, ^cr rt)ic cin>)iinD t)ci'um Iduift/ 
anb bcp tt)m fcDldjTt) occupicct mccDcn Keip. ^abmc 

$t>lcrc lagcl man nv^i, occupa^us tancum fer^ beftias 
& animalia vagt > tinD 1(1 ^CA j>aupO Fundameni:, piir 

talii animaiii maoftieGt fit ckurara tccupafx.nflo ttof- 

S ^ fin% 
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De galltnts ^ anjerihus. 

Gallinarum autem& anierumnonreftfert 

natiini: idLjuc ex co polliinius intelligerc, c]uod aliae 
funt galiinar , (]uas fcras vocamus : icem,alii ijunt an^ 
(eres,quos feros appellamus. Ideoque Hanieres tuii 
aut galiina: xxxx aiKjao modo turbati tuibat:tvc cvo- 
laveriiit, licet conlpedum tuum eif ugerinf^ c^iocun^ 
que tamen ioco Hnt, tui tuaeve efle ihteiliguntur : & 
c]ui lucrandi nniuio ca animalia dcunet^furcum com- 
iTuttere intclligitur. (zz) 

' ^ ; — . : ^ uJ-a 

. fint* barinmtl qood cognofei poffit , cojfu fint & ad 

qjem pertineanc. (£jn §(f)aaf / ^Ut)n / ^^UnD / ©011^ 

iiiciJc cri;norcuntur, cujas lint, jlC vagirCH ni(t;( bcrUlll/ 
' vi' unt Miclufa, eunt 6c redeunt. ijjo ?|1 H auJ) UHt hm 
2()iercn bC)(t)a|'fCn, qux alias f.ri^ accenicntur. ©olurt? 

ge bic fera manfucta bUibct/ uact) ^auK f i)mau, uict)t m> 
itr n)egact)ft/ W«be( fie in tuo domtnio; ^JSttm ftc afcc 

^ Mlal|44tt|fit/ feque iii^ lil^ertatem natur^tl^m recipit & 

deponit • fit feram aniHift^* tmtf 9^' 
iJltf m0t me(>C mctnt. Aliud vcro dicendam-; fi coghofci 

poffit, c. § cm 9IcI) mit Dciu ^jalsbonb. linft mcil bie 

• ^fauett I l^tefond cDcnfaiiS ; m ftc l)du|fig tmD / fi:r wilft 
um) *cti Safancn olcict) gcacOtct iDcrtcn / bco uu5 cac ftnb/ 

• ' ^M)t crtanut ©crbcn / mm ilc qcl)brcn/ fo finD 
y ftt «4ffl/ i»cnn ficDon ciucm 3lac()6ac itjcaiicfanaen iDorben/ 
> ju wtituircH / m «nbere jabme Xoicre / e.g. ^umc, 

^ €)anfc/ ect)aafe @o ifl auc^) mtt ben $apagot)eii 
'^^Mxl^n' ttnigcn Otten (oftncnfUtbemanfoefiiAa 

:#iiiSialia occnpircC Wcr^n / tn tantum » Bof man fOl(()e 

^ jjcgcn cincn gal^^Orofc^cn n)iel)ec jurucf gicbt. 3ilfo itl cl 
inSRurribcrg ctroaj( iltiguiaircg / ba^ man Da einem auDcrn 
bic faiibcii mcgiangcn Darf / uuD nicbt flc^aUen tjl/ foU 
d)c micDcc ju qcbcn/ aufec menn. ipec. twaae OOKII 
' (jeioip b«aWet. " r "^^ Y' ' -^^- v ' 

Amferes, ^allinas acc. fyot vel ftrae t vel oianfiMtaek 

JDic c blcibcn in dominlo unD lajfcn fi^t) moi)l djffin- 
gui:cn. eutc .^au^.3Bdtcr fcuncn il)C 3Bict) untcr aOen» 

borum nullun} fme furii cti^pinc occu]pari jdcet. ;^ . . 



D£ R£IUJm DiVISIOK£ £T ACQUIR^MDO &C. 2^79^ 

De Occupatione m bello. 

17. Icemea , quae ex hoftibus capinius, jnrc * 
gemiuiti ftttdiil.iioftra fiiint : adeo quidem»^ ut & li- 

beri homines in (crvitutem noftramcieducantur. Qur • 
. tainen li evaferinc noftrain poteftdcem > & ad fuos re- 
verii fuerint^ priftinumftatumrecipiunt. (zj) 

) « 

>(l3) 2)i< anDere Spccies Occupationis i(l BeHum, ©ie 

- len 3uri|len feaben venationem & beiium mit einanbccoec# 

'flU(t)en Unb gefaget/ bellum eire fpeciem venaeionis^ in 
k dc rert^tcf. & fumt. fuM. Un)> m l. lo. de 

> AiftArv. ^ /^yr/i/» lOic&beUQm venatio flfttcnnft. Unde 
Venadom fubjicinir* Bellum eft juris gcnunm » Hcet 

. fupponat ruptionem foeiMicaiis. 3d) ton nitt)t IdncjCt 

grieDe l)al(en , alg mein giacl)bac roitf. Qu. accnn id() 
nun in beiio Dem l^m^ et«)a^ roegne^mC/ fan i^ mtc c5 

• acquirircn ? Refp. Videtur invito domino lieri & jfic 

- dominium acquiri non poflej aOeitt in bello i|l quafi 
^acitom compromiifum 9 UMC fecOQI Procefs t}ettTe( : 
Quicquid judex pronunciabxt , jus cfto. ©it Privati 

!|a!)tn judicem vifibiiem , i|Kt)t abec Reges bellantef 9 IVCnrt , 
tC nic^t dUf arbicros compromiilarios per paftbm eleftos 
antommen laiTill- Ergo gladios finitor cft litium, ba^ ' 

6eo i|l Da^ Comprotniffum tacitum : ^tx, t)cn ?^ieg be* * ♦ 

bdU/ fcer foQ 3tcd)t ^aben- Tu me coge, aut ego tc. ' 

65 i|l fceplict) aiiquid inconveniens, bafj Die Uritectftanen 
l)ie ^)aace [^ecgeben mujTen 5 abec e< iil ntct)t ju dnDecn* 

• 5lBenn id) imn in beiio eimaS occupice/ wec befommt e< ? 
Refp. i; bie iSolottcn lciegen xtm ; ciri jeDec @o(t>(ft 

biCttCt filC fcltlCti 60lt> # de jure ftri<%o fau CC tli(()tf met)c 

praeteodicitt. i)cntr mcun nmn i^ncn Mf meilcn res mobt**' 

lesldtTet/ praedam, fpolia, manubias, DaiS I|l einc gratia. 

£)6 nim glei.l) Die res hoftium occup^t^e Dem hofti cigcn* 
t^iimlict) ge^oren/ fofiuD fie Dod) nicftt irrevocabiiiter fcis 
ne ; benn ii i|l Dem ^etnDe nic^t DermeDret ^ felbioc roicDec , 
ju occupiren. (So Mnge Dec anDece eS beu^et 1 uuo bcftaU 
len (an 1 i|l eg feine 5 el ifl nic^t cben noiDtg / Da^ ef in . . 
caiUa gcbcact)! fci). Piene {an !(() c j ecji ftc^cn/ fi pax 

coaluit,all&cnngcbbcCt ii^revoicabil^er mCtnc; nam pte ^ 
eftaeiema. 8edfac: aStC m^vm tn Dec @mDr^ lOtC 

tceiben unfecSGteb auf D;eaBei)De, Der ^^^inDnimmt e£ 

S 4 ' 'poft. 
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poftridte recupcrirm c5 iiiifere ®oiDmcrt/ae()6r<f Djefel re- 
cupcrir(c 93ic;) nnS 95uri]crn o5er ben ©oll^atcn ? Rcrp, 
S>er Jrqf Der .^uriilcn qitbt tt m ^olmtn uiib ^iifcu 

tm/ quia hoftis jure bdli pecnra nofha occupavit,in- 
quc caAra fua deduxit» tXil)iC l)ObUi ,0)tr fiin dominium 

Wtlft' Unf(a ©pllHttcn occupiren e^ , fageii fie / ej fiuD 
res hoftium i nttnscl^m ftt ^tn* S>itfti tii 00(6 DiK 

|iu ^anim Romanonm. Timrs |aM( |tid}t ObnC UtfOitlC 
AVM/ 4^ PufcnJrcrffimn & Lsuurkathinm btefc^ Raifon* 

iMwient. er lagcf : ©a^ iil abfurd, ba^ id) bcn Wuaen^ 

" Kicf rem mcam tJiliiCfCn fofl/ fi m caftra ab horte iuifr 
fct deduAa. ft^t^^ P^"^ totum bellum jus nccuperan- 

' di. unfere SolDaien ftnb aud) beeimcgcn ba , ut nos dc- 

^ fendant non vt noftca nobis auferant > auccum damna 
M^To l^ciipleriores lianr. !^^er foget OttCb $TRuvrust 
«lA CttllNre: jRatt fcfloAirf in dedfibnibus tt^t OUf Dfl 
^ltOcn OiT 9l9tncr/ forrtieni IHan «ttribuirc m recopera-^ 

uk bcn feti^in , beren ftc ^uoor gcmefen. h\t feipiiaer fpre* 
d)cn au.t) fo. i)ie $)j6mer abcr l)attcn biefe Raifon it^rci 
< fcanen 9^rt)t5 , baf' fic faqten : ® j '\\\ einc venatio , unD 

haftcn Daf^l^^rincipium : Quicquid hoftes ad caftra fuatu- 
Jerunt,amiffum efl, nec recuperari potclt. ©aji|it)art^ 

imb nact) ber gefunbcn 5Scrnun(ft l)at Tmus 9i^t- J)ict 
>^niet? b«2)cn bod) ulb|t crlanni, bo^, mcnn homo ca^ 
ptus ioi(bir;|lif»tfe«M^^^^ ertzjtiM Mf^fiiiinii aflcSiinc^ 

af rcs mobiles foUcn mx/t^m |c9n , lodl 

P^^^N^ tn fetner giemc^rfam gti^oM. n btcfem IJwici 
*^plbrci iftrc ^bffofois^bie nicbt/ bog l)ae f(t)on Grotto 

, yeWwiret-; Qu^^^^ bona immobilia? Rcfp* 

v£i > cujus aufpiciis bcllum gcrirur. 3)ie (SOlbatCtt 

^i^en tcincn Xbeil baran, ti fci) bcnn , ba^ ti ibneii bct? 

♦•Trinceps Idjfct/ um flCiU animircn. 3)aS abcr ili abfnrd» 

%lo^ munfagct: £ii re$ hoaiss ^at ia bcc Jlrtcs noct> 
' fcin (£nbc, ti lan fetnec fogcn ; ^ \m daminnsm Dttt 

etabir dorante bieiio^ bcnn CT (an #e tttocr txrlieieiii' 
.^mbcpjtan ()4lt e< bo(6 fo. Sa bteSran^en 2)iinlertN|t 
'-'l)e» ®iHintern abflcnommcii ftatten; twrfaujften jtcei gcfl 
V fchminbe an grommcl; btrnacb molten e8 bieSpanier loic* 
bcr l)abcn/ uub mm/ bie ^ran^ofen battcn eS nicljt !>erM 
lautfen to-Mun, Jibcrfie i)atun cben bie obigen Principia- 
SDic eiigcMauber fprart)cn : SDSir l)aben nict/tS mit euc6 ttt 
tbun / mir baf en en bcn Sranftofen abaclauffct. Sie epa^ 
lit^r lamca freplil^ &abet) iti tur^ > benti ben Sixtn^fen 

|)ai(«i gc a tmtiw (AiiflHWi l^aRni (cii.t(i0caiit»cra 



DeReRUMDiVJSIONE ET ACrjUIRENDO SCC. ^Jl 

De Occupatione eorum , . ^ua in lutorc in» ^ 

veuiuntur^ 

. li* Jcem lapiili> Sc genunar, & ccetera , qux in 
4itcore tnaris invejHMPCur^ jure nacurali ftatim invea- 

tcris fiunt. {^^) 




$. ijp. Icem ea> qux ex animalibus dominio cuo 
iubjedlis naca fiinc^ eo4em jure cibi ac(]uiruntttr« (25) 

De 

cbtt t)uif((n jle n\tt)i$ t()utt- Caiiolus 11« ga5 c( (KCiia^^ 
Dtn ^rantjofca mreDec • • 

(14) 2)U &nttC ^pecies Occupationis i|i lnveniia, Littus^ 
eft re^ communis, n)i( olKn [Sm Heiagtt mctdt/ ergo 
ttiam id» qaod io iittore faivaiitar) dft commiuiet er* 
{0 cedit occopanti & mvenienti. Imperiom maris & lit» 

toris, fagtcn bieSioincivfan eincc mopl boben, fo m\t er< 
tcHreiten fan/ober nirf)t dominium, vid. ByNKERSHOEKii^ 
Leg, fonberlict) ©eil jtc bc» Gibraitar unt) beetn Pro^ 

• pontide ?5l0((Cll l)iclten / fO nenntcn jie ti mare claufum i 
dominium in mare nutiqu^m affecfbirum Romani. £rgo 
nec littua tanquano accdroriDm eft in dominio. Ergo , 
quicquid in littore invenirqr, eft res nallius^ firgo (5lt» 

tcn 3Xttf(t^ni ^crUn#9(rn(}dN, €lelbi®an> occopim nw^ 
feen. Siaein btc fycuifc!)cn I)aben leber 3eit ni(t)(aifcin boi 

SKccr / fo mcit ti b<flritteu unb be^auptet mecDen fan, Sm 
bern au^ Den gtranb DeS SJiecrS fo iDobl Dem imperio , 
<il5 au(t) Domin^o Principis uterlaffcn. 0ie fagtcn: 2)a< ' 
. finDlauter ^ho-Troict, unD b?ben fie DcmPnncipi attribui* 

i:Ct cum jure prohibendi alios. Privatis enim exiguum 
iilum pracftaat ejusmodi res» fed Priocipi foli magnum 
inde emolumeotam eoafcitur. 3>at)in gC^CCt I^al^OlD^ 

S9afiEt)cn/ m etranb^gtci^/ n^el^cj oUm Dcr Aa^fcr 

in toca Qermania biMe# Mit attc() anDcrc 6tdn« 
U jure ftodi. ©ielmpcratoret Romani ftartcn audl) 9an| 

onDcrc eintunffte unD aiiunde 9jeict)tl)um qenug. ^iec 

^attC DCC Imperator glcicj) Die 5RateriC de thefauro an^OOi 

* gcn fofleni roelctc cr|t umen §. 59- Dorfomrat. 

(jZS) ^ccefiQ ijl DeC anbcre mcdus aajusrendi , micnJOl)! Cl 

propric tcin modus ac^uirendi fau gcncnnet rocrDcii. S>ie 
IRMKC fOiltCa ; f ^ti^ ^ acceffio od ioimal moo dod . 

8 ^ ' ^ • ' loiiiio 
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« 

Df alliiviorje, 
$. 20. Prascerea qiiod per alluvionem (26) agro 
cqo ilumen adjecic,- jure genmin^ tibi acquiritUr. 
Eft autcm alluvio increincntum latens. Per alluvio- 
nem autem id videtur adjici, quod ita pauiatim adji- 
citm:, ucinteliiginonfioffit^ quanciunquoqhojcem- 
poris aiomento adjiciatur. 

Df- 

sninio fubjedumi Acccnbrittm feqmtdr fuum principa- 
lc, partus ventrem. SGScnit CiltCCCftie JCllfj , fo ac- 

qnirttit ic fticQli^ cSM , mt m f|)r fbma # mic ^ 
ttf acquirirc/ vMnon meincm Fundo l)err&6rer. Sem 

& andUae Jme Romano huc etiam pertinent, qui pto 
junnentis habebantur. 3Dcnn iUan Dic (3a1)C fecundum 
Jus Nacurx decidirCH foll / f«?tus debet cffc communis, 

• fcil e. g. ejus, itm DieSmte/ unD ejus , Dcm t)er^)eng(l 
Sc^orct* SBeil aber gUict)moO( aQer^anb etreiuyteitcH em^ 

. (icoen toiueiti i*<£. in mt mit ber Foetus DecXui^oacc 
. bcr eiutt cttromunis f<9 , loie oiel eincm oDer Dcm mi^ 
. Utn iMmott iuflet)c, fo ^itftm toic Leges Ctviies ote «Sd^ 
^ cn genceat decidirci/ tkip Demicnigcn ^ tDClC^em iw* 

animal foemellum JllCjC^Orer^ aud) Dcr foems JU|lct)en foU/ 
|)cr dominus animalis mafculi abcr equiment'jm,Da5 t|l, 

* fein ©prinq^ oDcr Selcgc ? ©elD / 6efo nn:c. (J^ i(t td)oa 

DOn Thom^sio fon)Of)l in feincr JurispruJentia dn''ina , 
s HU <lUCt) Dijfert. de pretio offeHionH in rem fun;^$hflem 
fum cadentey dcmoni\titc( tt)OrDCn/ Da^ Dic Accel&o DOU 

Hca 9iomern fdlfd)Ii(1) untcr Dic modos acquirendi geicl)iet 

IVerbe, inDcm /0(4)C Itnr CitlC Occafio fci; ad aliquid ac- 
' miirendum. Conf. GorNDimt* ]us Nat. p. ii^, T)it 

Acceffio fan Dor ficf) nicbt^ jur @a^)c tl)im / fonDern ti 

ifi tlO^ CtnC anDcre Caufa ad acqulrendum dominium 

mt])\i, |. mir ^abcn gcicigct/ Daj} fecundumjus Na- 

turac foetus animalium communis fci) , OCnU n)ir abcr 
ni4)t (duger in conumviione Mci&Cn tDOfllcn / accedit fa- 
dum^ali^ttod novum , einc Transa^io oDCC SBetsCcicI)/ 

tc^ bcr ctttc Da^ ^iaen/ »er anbcrc m @9tims ^& 

Mommc/ OCil M leQICm^CHSjl bOCt) per generadooem 

t^ermtimmcn mtrli» 

(16) 't)k Acceflio {jj vel naturalis vel artificialis- l^er 
CrjJeW fliljoret AUuvi», mwx miA paulacim per fpi- 
\ ' ' . * rameoi 
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De vi fluminis. 
%.7,i. Quod fl vis ilamiiiis <le tuo prsedio partem 
tliquam detraxerit> & vicini prxdk) attulerit» palanf 

eft, cam tuam permane3'c. (27) Plane li lonL^iord 
tenipore fundo yicini cui ha^lerit > arboresque > quas 
fecum €raj^t, in'etim fiuidum radices egerint: ex ea 
tempore vidcntur vicini fundo acquilita: eiie. 

ramenta temperis , unD na4) Don bcrn 2Baff<rari meu 
ncm lUtfcr o^r SBufii anac^iiict nHrt). S)a imjfcn imn bte 

* olmt 3»ri(&t (cinc anbcrc lUifon ju geben , cur aiiiivia 

ad domJHam pratdtir pertineac ? alS DicfC ^ Acceflbrim» 

fequitur fiitim priftcipaie. jJHecn %i i|l |'0on gcfaget rDor^ 

• teU/ ba|? bi^ Accelfio hinen bcfonl)ern Modum acquirendi 

confticuirc. 2)a{)ero ei^ l)jer ebenfall^ «uf cin fadum no^ 
^ yum anfommt , im& ob fcbon eben fcia PaAum oorbanben 

ift/ fd i|l bO$ tiC Oocupatio tKII> fadum, per ^uod allu- 
. « vionem mihi acqairo : nam alluvio eft res nDUiQS. A6« 
^ fi.de R. K ajcr Wia |>icr incSmitttitl : Hanc r«m neaii^ 

cffeajo t (iit$fprc(t)cit ? t)cmt d fonteiner faqcn^ tDic^tcl 
^ • unD n)c!(t)e Arenal» nacftunb na(t) oonfcincm Wmmcg un& ' 
an bal meinige angcfputct iDorocn / inOem bie Aiiuvio un^ 
termercf t gcf(t)iet)ct 3 xi i|l nacf) imO nact) angcfioffcn , ange* 
n)«(t)fen. 5Uto t)atl Ou fcin domimum mcbr Darii&cr/ 

fOlgUCt) l(i e^ res aullius» quae cedit occupaai^* Hinc al« 
luvio ctiam occupatio aeccflbda dici folet. 

(17) ^ipiDcilcn gcfQicbct tif Daf Dcr Stti^ titit ©cmalLmtl^ 
oitf ctn«af)i ctn groffeS ®iti(E tHHt ctttct PraMiio ab« 
cciftt/ titA na Dal mcintge ftibrct, Qu..ad quem perti» 
ncat?* Refp. ® blcibct Dcmicrtiflcn , »on bcifcn 5lcf cr e§ ab^ 
Bcriffen loerDen > Denn cl ifl feinc Aiiuvio , (onDcrn incrc- 

mcntum patens, DCt Dominus ifl ()ict Ojfcnliot 5 Dal)CrO 

; tDcnn er tlc() mclDet/ muf eJ i[)m reftituiret rocrDcn / er vin- 
dicirei ii, imD (anman jitn)cilcn ein folc() abgertffctuS @tucf , 
timn ctfMD gcfct)tet)ct^ oieDer mit@trtcfcn an DatDorigc 

PiaDdium juriulc Itd^ SBBCttH aDtr Dcr Dominos jiC^ 

tiutit 0t9 Beiim ntcnM/ fonbcm c« ge^cn (ajfet , ttttb Daf 
. , gtiici injmifcDcn an meiniPwBdinm fefi gemacbfen ifl / ita . 

ut arbores radices egerint , dereliquiffe putatur , unD ec 

' fan c6 nic{)t mieocr forDcrn. SBarum t)at er c5 coaiefci-' 

ren iafim/ unD fi4) m(t)t i» d^itcn gemcloet ^ Cpnt: 6krk. 
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^.zz. Iiifula (iS) > in mari nata cfl: (quod 
laro accidic) occupaniis hc : uuiUus enim eUe credi^ 
tor* At loiiila in flumine xiaca , (quod frec^ienter ac«i 
cidit) fi c|Ludem mediam partem tiuminis tenec, com- 
miuus eii eorum , qui ab utraque parce Huminis pro^ 
ft ripam prsdia.polfidenc : pro niodo iciliGec ktico- 
dinis cujus<jue fundi , 'qnx prope ripam fic. Qu.od 
fi alceci pcoximior iic parci 'y eorum e(l caiicum , qui 
db ca parte prope ripam prsedia poffidcnt. ' Qaod li 
aliqua parce divifum lit flumen,deinde infra uaituaijk 
agnim aUai)us in formam infulae mUgcriCi^ ejusd^ 
lancc is ager, cujiis & jfuecac 

1)0 



FiLTMANNr Dijf- de Acceffionihus meffwrsiiiilfus imnum 
fusrMm v$vci Har^i^ motufa3$s* 

(28) infu!d t)(fffct'I^Mt 9t6(iierii etrt er^^atentfTbrrain im 
SBatffr , ti DeDeuiet abcr aud) bag Spadum m\^tn i«n 

^>du|tl1?. ▼i^i- Brissonius in Antfquh» Sel, & de Verb. 

1%«« etne 3i>ful eiufl<t)ct entwcber non untcu auf / otcc 

ift aliundc cangcfta >.»UfD ti wmW^ , bci^ bigmciUU 

cin Crbbcbcn Prc (JrDc in bcm aBaffcr aufroirtfw 

fi4l» ©jePt-wii^s ////?. A^/r^. Lib, i6. Cap. i. DOH Infulis 

ftrmtto nacis ^cibun^ ti)ur. Si^tDetkn ermac^fcn folct)c 

cx luno aliunde coUeao» unb Dieie nctmcC man infu^a^ 

liMikes. Qo. gBein pcbton bie 3nfu(n/ ine im ^Rett 
entirctKn ^ Rrfp. ®let(t)mie mace res nuiiius ifi , alfo 

li aUCt) infula res nulUm , cedic occupantt. U6a' t)ie 

giiiffc ^arre baS JRomifcfte Solcf imar imperium, abcr nict)t 

dominium ; alfo n)ar infula res adespota, UUD n)Uri3C DCItt 

occupanti uberlajfcn. ^icrbci) abcr fagtcn bie 3iamcr: 
5Dic 3nfuln entfiei)cn au5 bcm aireo, barum f4Hinet el 

pat9 agri pfOpe fluviuti ini )U fepn*. ^Uvens enim cQm 
wpo cohcreTs 4i i|l Cin ftindus » eioe terra. E^o cen- 
' femr infuh' agro «djacenci detrafta. Demienvgcn a(fO| 

Dclfcn Tenrttn am giu? i|l; flel)6rerbie 3nful. Si duo 

> arcifihios habenc agros prope flumen , infula per agri- 
xnenfores dividitur utriqnc , n)el(t)C^ (jd) WOftl t)Orcn Idf* 

fai fonbaitfb ba bec Aiveus ein @iu(( Don mtinem unb . 
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Dea/veo^ 

§.25. Quod fi rtdmrali dveo iii uiiivcrfiim dtrt\U 
cto , ad aliam parcem iluere XGeperic prior <^uidem 
ftlvcas eorum eft ,.K}ui prope ripam cjus praNlia polfi- 
dent, piQ modo lcilicct latitiidiiiis cujusque agrij qui 
prope ripaui iit. (xp) Novus autem alvcus ejus jurii 
efletincipucj cujos&ipfiimflumeiieft» ideft,pubiK» 

cus. Qtiod Ji poft aliqu©d tenipus ad priorem alveum 
t reverium iruerit iimiiea > i^urius novus aiveus eorum 
' efleipcipiCj ijui |)ro^e ripam ejus pnedta poffideniL 

- - • ». * • • . • s 

' imi fdrtem «tfer t(l i()rer hypothefi, nnb 6ft) ^ 
' flet)iing bcr 3nfiil unS bcofeef? n>a« genommen mttmu 

<)iiodCi itaque infula fixa eft & in mcdio fluminis (ka, 

fo mtt> eg eine res communis nn(cr hmm , bie in ^ttaiHt 
' l^inie Der ^nful qcgeii hha an bt^tnn ©eiieii M SinS^ 
m ncKbfm it)re Praedia (jaben. aBenn aber l)t<3n)ul ni^ 
{)er nact) be^ anDcm feiner @ciie iflj fo vbbM ft( nl^ 

:* Wn* Inrula natans tfi ein par$ flatniifi$, Unn9^ttM 

iinkwlb 4(gc(rtibeft. Bte ?)mi\t)tn r«foiiniccti mt()r fo 

- fnWl , fonDern [)auen bier mieDcr gan? anberc Principia. 

®iC |)arren nuilliCt) bie infulas flumlnum , aU rem adc* 

- fpotam, bem 5Capfcr attribuiret. 2)ec :Sanfer Adolphuj 
NAssoyius ^ar einc eigcne Conftimhn de infuns auf (Erfii^ 
c|>en Des (Srafcn Reinaldi oon ©clOcrn A. i29Mu3liisti« 

' ter^ gemo^/ ipodiber Majuipardus Frbhuhjs efiregioiii 

^ Ommemmim Mrftrtigct p tm^t^ jMrtn CflM MeUagc 
• Dom lure aomano tttlb Germamco iil ^lllMU* iM« 

* fcin $ai t)ct Jtaofer aucf) bic 9H)cin>3nfwln gel^aJt, iDCbM 
'■^MiJcr »fe Wal^^iSrafen am 9l^in ie^o practendircn / rneii 
, ;fie mir &em 3nfu^9iccf)r auf bem 9JWn tjon bem Jfa^fer 

iC()net jinl). Conf, Thulemarius dc OBovtratu Cap. ig. 

§• 4a. ©ie 2)eurfct)cn fagtcn nberl)aupt : Adefpota pcr- 
tinent ad Principcm , uno eg iH m{}t 9 mantdn fo cigent^ 

bd) jHCC IIU()t fdgCtti « %uopj»Bdia & 4**^^°^^ dctrji^Uuii 
fit. , 

ifl ber 9Baffcr#9SaiK() , cubile» ieftuf flumir 
i^* Qu- aBCim tKr >;(uf fein cubUe • (cittcn aWeum ims 

, Id^t, uia>toicii OTNnie<uffn(t)et, (beraJeicfecn bieglbc 
offt ml)an / antS) ber 3J|)ciw , ber ebckm bei) Utrecf)t oorben 

6cna 
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Df inundafione. ' , 
:f.i4* Ali^iane'aiu(a€ft//i cujus cotus ager in. 
luidacus i^eric. (30) Nequc eiiun inundacio fundi 

ipeciein ovninuuc £ti ot>. viyXi ireceil^t aquai 
palam eft>eum £imduai ejus inaiiere>cujus 6c fuic* 

De 



itm ber ncuc Aiveus iDirb niinm<^i: crne res communis 
ur6 pubiica. Refp. ©ic Sioiiicr fagtcn : 2Bcr an t)cm 
$b)^ n»a|)mi/ 1)01 o(cl Incommoditdicn / ergo iii cdbiaifi 

m etiam habeat commoda. Alveus ijl pars itinddruiii 
. eofum^^qui prope fluYium iilos babuere; oceupent 
ergo alveum fluminis veterem» ^pk proximiom pranlia 
pi^dent. ^ingcgcn tPUCfcC fluminis cuktle novum res 

communis , w ^ixt Des fundi, fcucct) n)clcf)cn Dcr ncut 
Aiveus gienq 1 Dcrlol)r fcin Siflcnt&uin. jlc gicnncii 
tiod) mcitcr, menn Dcr ^lu^ in ftiiicn prifiinum aiveum 

•lUi^UCfc traU UnD raifonniWCIl Iia0 i^tcn Principiis : Al- 
vetts eft.pars fundorum proxime adjacenuum , ad il* 
peitineciifin ad poiieilbrem prV^oum.. SUfd IkmA 

^^kftr m fciHen ibndum^ eiii <mlKnr acquirirct tbi» $ne 

cau(a> blop quia pars ilindi a^veus eft* SlUS Dfcfcr Oe* 

cifion fic^a iiian / Daf ber yih\m jbr Prindplum md)t 

juilum l\)ar j fed hsec tamen dccilio h^betur in Dige- 
ftis. 2)a5<r bat |Cl)Ort Stkuvius itxerc. ad Pand 41. §. ; 2. 

unD anDcrc mc(}c (iej?ig?(, ba^ Dicfe^ jus ftndum, bicfc 
8iooiifd[)c Uecifion im (ef^rcrn ^aa ni(t)t @ricl) f)a((c / mctl 
flian la fagctr unD determinircn fan , mm Slccfcr ge« 
btot/ ctKbcc Sltt^ feinen Sauf Dabin genommen , i)a| \^ 

|erO ^n dominis prioribus. fblcbC oacrftiQg^ Q>iC&Ct. lilQtlb 
teutnen lt>dlCR / m redeat ad dominam»qa«id fah ante 

fuum. 3n Dcn 5Bajrcr^fd«Dcrn |7nD aUcjcit bcfonDcre Sta* 
tuta. Grotius |)at Odb Dcltocflcn Dcmu()ct ^«Jfry. 

4^ Jurfsfrud, Batavam. 

io) £)ic immUiH$, vjm^Sjitmmm ifi f(iti< c^u^^ » uc 

quis iundum fuam amictit*^ Ittti) tDCim Iml SSOfer 

lauffen / ifl Dcr Sicfer micbcr mciu r bat)cr itc in ^oBond 

in inundatis fuis agris ^fcDcn/ um r{)r dominmm onjU^ 

jcigcn. €in anDcr5 abcr i|l , mww cin Slii^ oDcr Dic ®ce 
fo Dcrcin bricl)t/ Da^ fic nict)t micDcr Hirutfc (ri»} bmu Da 

lil mcui 'Mv; vt ifl imi^mmiW 



Digiii^ca by Google 



D£RERUiVipiyiSlOHEET:ilCquiRENDO &C. 0|7 

. ' \ X ' , 

» ' De fpecificatimte. • . • » 

$.25. Cumexaliena maceria i|^ecies aliqua facU 
Ct ab aliquo, quro fblet, cjuis eoram naturali ra^ 
tione dominus lit : utrum is, qui fecerit j an potius 
ille 9 qui macerix domiiius fueric (5 i), ut ecce , 
quis ex alienis uvis, autolivis, aut {picis, vinum aufc 
olcum, auc h'umencum fecerit : auc ex aHeno auro 
vei argentOj vel aere» vas aliquod fecerit: vel ex 
alieno vino St melle muUiim miicueric : vel ex me- 
dicamentis alicnis eaiplailrum , aut coUyrium ,com^ 
poiuerit : vel cx aliena lana yeftimehtom fecerit : vel 
ex alienis tabulis naveni, vel armarium, vel fiibfei^a 
fabricaveric. Et poft mulcam Sabinianorum ^ Pro^ 
culianorum ambiguitatfem^ placuit media, iententKi 

. eyj]^ 

; ' ' . 1 ' t.. ' » 

(M.) SWuN fommen mt auf bic Amficialem Accellionem; 
' linb imt <r|]{jd) auf bic Specit/icathnem. Spic^arenout 

• novam fpeciem vel novam formam facere. Cafus hic 
cft : Si ex aliena materia navam .ijpeciem vd £>muuii 
feci) Qu. An fpccificans» an doaiinus mufftm dQQii* 
mis rei fit? (Supponimus b«iiMm iidemj mm&titfiz 

" fide quid fuerit fpecificatiim dcoifio eft firili»>e; g. 
' lignum tmmi /^labor dl Mus, mm g<[)5r<t t« 0(0^ 

^ luc, mut Species? Rcfp. gsjcnn bic mmi^n 3u^ 
rificn bic flBcrnunift confuiirct t)d(tcn , mic Grotius unD - 

• Tmomasius in Diif. ,^e fn-etk dfefikMs in res fungthklti 

■ -non cnAente anflcmctctct ()abcn, fo murbcn jf< ol)nc Subti- 
•limt ()a5cn |)crauiremmcn fonncn. @o Dcrffclcn ile^tt 
otif iubtiiia. fan c« fo decidircn: aBi^^bin*^»^ 

^ "^br %{m% an b« 6a(i)c r aifo ift diit CommiiiitoMiv r 
o5 glci(9 nitOt «qual»t bMl^^flmitoilcn^ pro pMec (SBoU 

ICft mir tII(W in communtone Wcibcn , fo milffifl ^Vi mi 

' •ctTjlf i(t)cn , unb a(fi> i|l bic AcccflSio induftriaiis nur oc- 

calio ad acquilitionem dominii. 2)a biautfjet i# IDCniS. 

Slact)tlnncn8. fragc : 5Ba« foHct Dcin ^^oli} , ^apicr ? 

• S)a$ bCjaWc ict) oir, fo iHSpecies aHcin mea. i)i iib- 
furd, on^ man barubcr difputirci , -tf i(i la tH^ titnf^e* 

lium affcAionifr » fed res fiic^MUs \ quaci)Em Qna ahe«* 

«liifV 



itfg blSTiTUT. JUSriHIAKI Ltf* Tm t 

exifttmantiiim> fi ea (pectes ad priorem & rudem ma^ 

tcriam rcduci poilic, cum viJeri duminum ellc, qui 
snaccriae dominus fueric ; ii non poilic reduci» euui 
potios intelligi dominiitfti» qui fecerit^ Ut eccefVaS 
conflaium poteft ad rudcm materiam aTis,vel argen-* 
ti» vel auri reduci ; vinumgutemi veloleum» auc 
firumentum y ad uvas vel blivas , vel ipicas reverti hoti 
gotcft. Ac ne mulium quidem ad viriurti & mel re- 
lolvi poteft, Quod li parcim ex iua maceria , partim 
cx aliena (peciem aliquam fecerit quis , veiuti tx iuo 
vino Sc alieno melle mulfum miicuerit , auc ex (uis &t ' 
fllienis medicamencis empiaftrum aut coliyrium : aut 
cx fiia lana & aliena vemmeritum fecerit: dubitan^ 
dumnoneft, hoc cafu eum.elle dominum, qui fe- 
V >9eiit : cum non &Icun' operam fiiam dederit» led & 
|>arcem eju^demmaterix pr<£ftiteric* 

tttiffcjl carcrc rc tuai bfttn bU frUgli Die rem fungibilem, 
bte Id) bona fide XkVm\imi l)ab« t iacili negotio bcia&ll* ' 
S)» iKomer Obec fubdliftrtcn Sat>iniani utiD Proculiani 

' ^m liiD tHini6ec, 2>ie fasiin: S>ei' dominus 

«neriss muf |^at)ert$vNam nuUa fonna cft fioe flia« 
V. tefic« «lateria pr^y^A iii icnfas; iociimt. 2>ie Pt9* 
fpracOen : Nulla materja eft fine forma , ferma 
* praevalet Seneca gg. faget: Lignt^ nM nain cdnfe* 
^ \ runtt quamvis non fiat navis finc Ugms, GonfEDMkME». 
.«nxnjs L i. Ohf, Cii. J)ie Mifcelliones , Ercifcundi» 
, • ton bencn Merillius un!> Steph. Morinus, liu Theolo^ 

Kis > BocMARTi difdpulus, eine f(t)One Diirertation 
n , ba et feinc 6act)en fo mobl ad Thcoiogiam » M ad 

JiimMrttdcntiam applidc^t^ ;2>a| 
HKim bomiQes medii » Dr foatep ; 9J2an mu^ fe()fn/ quid 

praevaleat ? ^ materia poteft rcdluci ad prUlinam for* 
^ mam% omnino prarvalet materia 5 (i non poteti reduci^ 

/ forma pracraiet. 5eic nuii oer bei)Din etften Raifons nid)rt . 

' Wffen 0 nodl) »icl meniflCC ba^ Brocardicum ; Acceflbrium 

fcquimr principaic • eimal ^iecju (^un ten/ i«t)emo^tflMi^ 
' mn 0%%txtMi iu fasen i|l / quodnam & accdfofitt», vel 
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^ , §. z^. . Si .tgaien aUenam purpu^^am yisiUuieuto iua 
4^ incejuiciiicr: j>retiafiQr fic purptiiB i Daimen 



k « 


1 




Mll 



{»ur- 



'*l^on gejeigct mocbcn : olfo moltc Justinianus , qui aiiat 

pbbique Ercirciipdonim opitiiones fecutus cft , aUC() t)ic|! 

^ Controvers bwiubiim» €c QKytiie/ itian oiiigit.feQrduf 

teit-r, 9^ bic ipecies inofii ad.jiiftiqain..jiiatermm ^C» 
icOl IDicWn [&me/ OtKC nid)!*^ Si ledod poteft fpe^ 
^ 'ti^, frti <J MC dominus, materia:. t^^aUcn ; UllD bing(# 
wisen fi res ad priftinam matfriam non paflec Jreducip 
' cedit res potius fpecificanti , feu domino forma^ 5)ic* 

Ifer =3}?eDnun9 folocn mt in bec Praxi , ob cS fcton ab» 

rfurdilTima fententia ilt. Sft Jwi «itie Coiifcqujent}i « Ma* 
teria pdtefk reduci atl ^ormann . vel non. Ergo prflrvi^ 

jet* Ergo non > 2)cnn mec. Qo|ie (M)^ cuie rtU^eriic tSM 

liutbcnc, Ubr Citl^el^n / lUD «d fnrtftiflpm materiam 

^fedodrcn f ^ii bem Sifen ge&et i5 gar mSit m , ta 
fttlagct tlct) w\ n)cg. SBarum ()a6eH fic xvkx ub rad^ 
iDie in bcm lc^rcrn Cafu decidirci j Thomasius ()ai bie^ 
Jc5 ambelieu gcfaiTec i|l bal)cc am bcficn , mcnn man 

bei) btC limplicitate Juris Naturalis bUibcl/ UHD meCCfClf 

bap in aOen m accefUone artificiaii ooc(ii)miti!enl)en ^aU 

Icn fupponirei mecDC; Da^ be( Speclficans in bona fide 

fep , nnt) bafiir 0e()alteii. ^ ftwcef iam foam efie. ^tnt 

1 IHjil^t fi4c ^ccicm novani ex aiiena ^nateria feo^ 

dflTet. germi! tSMDfupponiai / rcm cflb 
S^un dicr fan Ciri bona fide fpccifiealii 

fdnel an t)er6ad)e f^abenben 3ic4)tj nid)( becaubci n^erben/ 

Unl) in rcm fungibilem & materiam fpecificatam noil 
cadit afFcAio. Conf. Thomasius DtjJ'. cu. @ic jtnl) 
fO/ fO njoW &er Spccificans, t)Cr dominus materiar^ 

in communione, foltcn fie abcr in berfetben nid!)! berbar^ 
-licn tbonen / fo beiat^Iet cnimeber ber domiaut i^teria^ biM 
Specificahti fcinc ^unfl / obcc bi^cc iciiem fctne >)iSai(riei 

fex definttiane Spedificaiiafib crtKfleir t^%M ICittC ^ 

\ fcifics^io fct) f totm ciner frcmbel ^orn «i<bri^t. 
i|eli |nadi)ten iid) aber bo* dubia bjicubet!» 95t9 
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1S90 iKstiTyr. JusTiNiAM^ LiB. IL Trr. I. 

purpnrae: adverfiis.eam, qui iubripait» habetlurd 

aiJKonem & condicitionem , five ipfc lit, quivcfti- 
mencum. fecic , iive alius : naai excinda^ res > iicec 
vindicarii non poflttitsCotulicitainM a fttribm dc qtxv-' 
bu^i^ue aliis poilcHoribus pollimc. ( j z) 



S)ct Cafus t|! fcicfcc : 3* l)^^6e m ®tucE mn itmm 
Q)titf iq: anf metn Sl^i mitn laffcit. S}a| iUiti btti ttn 
Kdtncni flcfiMKn (6nnctt / t(i ouS FERiuutfo A «ii^iKU* 

• f«f iu crftiKtt. 9fu4) Die eottxutn ^bcn (Xuf it)r 9ctiK(^, 
SanQcnK. ctmal ^urpur sctban/ batntt titan fic ctfennctt 
I6nfe^ bap jte imperatoris miiites mdrcn , mi)tm QtHtl^ 

^tn, baf ej 6ie Pacricii » Nobiles, Magiftratu^ auf bif 
' ^leiber fe^ten. Qu. An talem purpuram acquiro ? Re4>. 
•Omnino, non propter accellioneirii fonbern ber^nbtrt 

Jati nt(l)( fngen : Hanc rem nicam cire ajo j benn baJ StiicC 
^urpur (KfinDet ftd) tm flon^n JHctbc, cd iH nt(9t res pri* 

• ftina , mmQfitnS ift Ci mutirCt. Ergo domininm cft eit- 
' tibAtim. 6il CVCr bcr «nbCIt itmn oim lucro? Refp. 

0{ctn I fonlcm tenreO cibiididkionem anflcofeni tmb & 
Diel begebrcn, alt ii ml)tt iH, unb menn td) in mala fiite 

lt>dre , f Ontefl bU floacn adione furti in duplum. Dicis : 

SCenn icb aber fein vkb mt, fonte er benn au$ condi^ 
ftionem furtivam roicbcr mi(S) anjtcllen ? Refi>. f(t)ci^ 
nct/ al« wenn e« ber imperator m biefcm §. fagte / pa ti 

beijfet: h4he^ furt$ sBunem ^ ^ndtBknem ; t)aJ mdre 

te. bctfr Principiis jtiris ]un)iet)er. fle^et boct) gan(j 
&ttpUdter bier. S>ic 3uri|len boficn ft4> ()ier bcti Jtoif 
jerbroebot / unb ficmeonet, bcrInv^^<o>^ wriicfK per con- 

dAionejn rei vindicationem. * Ego mo pnco, eft 'in<« 

tdiigenAttn cam iiRdtaiione nur t)on benfent^en I^oifeAii- 
ribus , bic aemujl ftabcn , baf eS res furtiva \txj , bcncti 
. flef(l)icl)et ni4)t UHretCt. Slbcr ein tertius fan ja ex dciido 
nitbt obiigiret merDeu/ unb l)at alfo feineCondiaion jian. 
6^ ijl bcmnad) probabie, baf er biejenige gemcDnet, qui 

fimi quodammodo funt participes. £rgo» ii (eparan 
skm poteft, condidio inftituitur^ fi vero fimarari pot- 
o^at • rei vindicatio lociun habebat • tunc tomuila fo» 
*Ieonis lei vindicacbnis pronunciari potfefit; ' & ve^ 
purpura vefti' hitctta fit , baS mac res adihodbrii pre-i 

riofa fcet) ben ajomcrn / unb ba l^iep es aucb: Acccflbrium 

fequitur naturam rei pj^cif alis. 2>ic SKoincr {)tClten bO(() 



Db RB]tiM.Oi?isiQiis jar..Aj^^ tfi 

27. Si duoruin materi^r voluntate domiiiorum 
confuik im( ^ conim kl coipis^ <)iiod ex conitifioiie 
fit/ utrk»qaect»nmikm vmttr *fi qui vina iua 
confuderinc , aut mallas argenti vel auri coniiaYerin& > 
Sed & fi diverfie mateivt fint, & ob id propria ^ie* 
cies fa£b fit; &rte eac vino &.mdle mul2um> aut ex 
fturo & argento elednun> tdem juris eft, Nam & * 
hiic cttfii- CDa i nM mcn i efle l^dem>> non dnbitacurf 
Quod fi fortuito , & non vorantate dominortmi con- 
ft^ fuerint, vei ejusdem gecierisi^aterice^vei diver-f 
iie^9^.Ment jn^^ • ; ; , 

bicfci niic fiir cinen ^iacatb/ .fuc ein AccefforiuBn. Rei 

Tindicatio eft extinda , dominium t9t extindum , forw 
* mula rci vindicationis folennis pronunciari nequir. Er- 

go Aon feparari poteil, accedit &acquiritur dominoi 
' noti quia acceffit » fed quia foimiila rei viodicationit 

lotofn noh habet^ & bmc per couventionem alceiiot # 

purpura prctio pcpiy drt^^^^ 

cliicl att&cm Drap * or «ir bie €riiiel 'm mxm SRocC ' 
matOcn laffc , »em fleWr<t ^ier bai Jtlei!) ? ®n jcbct 

rill njicl) DOrl)er # antequam decidat , fragcn ; An res ad* 
junda poffit feparari , an non ? 5Bcnn C^ feparirct Xm* 

Dcn lani fo i(l ocr @treit 9cfto6cn , man fcparirct c«,tmii 
eic^ietmm jcOcnt^a^ fctnigcs n)enne£aberni(tHoi)ne®cQi# 
fepariret merOcn fan 9 obcr auct) ()cr dominuf m^ - 

viae & fci aiyiinaae fol(|)e ni(t)t mci)r br«m|ftt*MI,l|MtB ^ 
xfie gleiC^ fepanWlMtal Itete/ fOirieai4iMl' We StftlM) 
tOtcDeri quod aecdibriatoMbqfaattr.aaini^ 

Siucin ii obdmret ^ier tmebermn/ n)a^ o5en de eommu* 
nione §ct)a(t)t morOen 1 t)a^,n)cnn |Ic 6cot)c ni(t)t met)c t)ar« 
in 6Ht()cn n)oaen, fo bciai)(et etncr l^emanbcrn/ fo Qi^ 
•fiinr '6a(()e n)cl)rt i(i # unb fli!t I)iec nttt)t / menn cincr |. & 
Mir^Mil ftinen Drap d> or n^icDer t)a6cn iDeite > mcil ec cie 

jMttiulii^j^ffedionis Oacan MttC * ^Nam in rem fqagibi]|$99 

Wcadf afieaii». Sbenfoi^ar^ict^fitl^mkt^er Ai^fenii».' - 

«Mo^iift^lliMKr Adfiwemioatiq|iei:|lj)f$©(iffuRfli « 

) ) 9RaitH!aflet/ HtpMmmm', unb 

loii^i^MiM^ SEteoOcldbec 

< • • 

• . * 

Digitized by Google 



' §. xS* Qmd iii&aaienouna Tidti: friimoMXa iuo.mi- 
Ihim (aerka ^'«piy^e^ omimuiiA 
Kft ; quia fingiilaii^Dcpora» idreft^ i£ngula gr^a»;qviiei 
^^ujiisquc ^ropria fuerunt> iconieniu veilro tiQmtiKirt 

, iiiimtaii]ii& Qood ii cflfuddmil\«i8^ 
tius id miicuerit linc tua voluntatc,jioii videtur com-: 
fiiuiieefle > c|uia lingola oorpora in iua iubilanu^ dur» 
riM- Sed nec magis ifllis xftiibiiscomiiiUBe» fiic,fn^ 
mentum , quam grex intelligitiit 'cijc dommunis i (i» 
pecova ITitii cuis pecoribus mifla iueriitt^ . . S^d ii ^ab . 
alterutro veftrum cotiltm^ id framehtiiiihftttfiMti^^ 
ih rem quidem aiSbio pro modo frumenti cujusque 

' cpfl[ipetit : arbitrio ai^jiqm judicis cpjntinetur, ut ipfe 

^^^^ ^ ^ I . ■ I r I -I 1 1 II . n. , ^ II ffi JL 

lanffit auf eimrlei) FundaiiTient i)irtaug/unb jmac dm< 

'jjjlijjjl^ 0>eil i^ Confufione rerumliguidarum Jcine Sepa- 
\^Mdo Qaii t)aim iOtt'! fO!::%& ))it,,domini utriusque rei 
^I^E^rfffifO lail0 *i(i «ommuaione,,aU ftC »00^11 f.& ran- 
Mi|cr%r iiin in communione dia<iu$ ^^cre.VcUttt; (hji^ 

.fi^Hf .Ml ,?*^^?7i«9ljt. W fl^P^-^ tiftificatii» 
ffjii lebw liqwdis^^ftmii ne^voL. SEcim Q)(t rl)e(Utl 

^S[^g/i)a tcmmte^ auf ein gefi$)e(US Uctbeil eineS Judids 
, jZtt^^^^ prop^rtion t)aUen 3t^ifct)eii Oifi rcbu* can- 

-fyanuia in foa AibffaMiatteiben. Unft t>atiib^ ji)abm bte 
eifcen f(t)ritflt(t)en iermen cebabt/ aeil «: bic So^a 
«r mit Dct)fen wtftflid^ei allein tle»«j|lel)en i()n ni(6|.v: €< 

l&mmt bi^r baraitf' an : £)b ict) bic^ormulam rer yindica- 
tioni^ prat^jMSicmeit foa? In confufione fan t(t) unittPS? 

|ii()^faaett : //^«^ rm ^e/m.ejfc ajQ j benn iniiflen^ut. 

igM#atif())ite#i^ai bier abcr Uci6ift 

r(t)eiiitar >«Wtflfiie#ifr / U m 14) iimi il^ ^ 
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Di 6if, qUdcJSk^^cedunt. ^^^De ^dificatione in Juo 

^. $.25?. Cum iii fuo iblo alkiuis ex alicna maccria 
•iffificaierit^ iplc ihtelU^tur domiiius seditidi : quia 
quod (olo ina^dihcacur , {blocediu Necca- 

nien idco is , c]ui ma^eri^^ doj^us fucrat^ i^iipit 

J^octftiJMqtibittdreiahiiMndum de ca re agcrc,propcer 
. fegem icir. Tabularum^ . qua cavetur,ne>quistignuin 
aftit5|ifi^:^k4^ jdttdM;;^^ co^^^fed 
i^um pr:p* eo^r jedtct > ',per a(5liQhem > . qu^e vocacur 
tM&m i^^f^o. \ /^j^llationc aucem Cigni on^iis 
«Mcfcia ii^oificWtf » isk 'qlii^^ Quod 
ided provifum eft/ ne ardificia- refcihdi necefle lir. 
i^uoa ijj: aliqua ex caula dirutuui lic adihcium, pote-- 
ijt ma^erias dominus , fi non (uerit duplum )am con^ 
.fecucus , cunc eana,yindicarf & ad exhibendui}i de en 

< imNM/ siaM^ «aii biifrt iiodie fi^ott iioti ciiMMtM; 

•»»vSABOis.95U(b OOIt MedasMen, Unb Vinntus ad ^./, ®j) 
<"'* lang rei vindicationem onffCOen fdn , i(t ipfo jure fei^ 
-^^ ^ilt Communio. (£g tH abCC dOCO ipfo fado feparacu dif« 
^!' ficiliimam, quod invifibile eft« & pro non-£nte habe- 
> cur. Commode tau ti ni(t)t feparim mtCDen > a(fO ifl Cl 

y m inam, mntt man faicti cl # aaet) t)iec lim com- 

Moio aRitlltcffcni in qiiam pnrcer. opinionem incidi-i' 

»i%.iMs* ' 9UfD (^:t)icr4tNcto te Acceffio niet)ti, fmiiicRt 

r > bie diflbolras feparatiiHils & cbmdiduiii dcerius non ap^ 

i parem. €inigc ^wciflen ^a&en bec ©a^c miS)Qtta^t, 
• wnb m Inftrumem macbcn ©oOen , mit melcftem man ti 
^ fcpariren fontC' ^enn einige Kbcner f lein / unD Die an^ 
^ .Dern gco^ jtnb / fo gct)et c8 an # 06 ii fd)on auct) oiel ^TSlii» 
• '^fojlenranr&c tein beifcr ORiael , aU bop matt 
. tal Fiumenmm (t)ei(c 4 unb aati^ naeO Pioponioa» mm t 
tmct iiic()c ii)c^ i0r«U ka< onbccc. 
3Abicfciniil9iinitMCrfu^t)«rrt^ 

, T I neiit 
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aj)4 Ik^tjtux. Justikiani Lib. n. Ttt. I. 

— - — ,^>'_." ■' — — —— 

De ddificathne €x^/ua materU m 4^«% ^ 

§.30. £x ilivcrfo, C c]uis in alieno/olo cx fiia roa- 
teria (bmcun aedificaverit^ illius £ic domm) fuju^ & 
folufu eii. Sed iiQc cafu ma|:eriae ^ domiiius ^pf oppcr 



• rialien dn ^)aw^ baucf. 7isf««** Nltt» ititejKiti& SBi» 

Mafcrialia , feu in gencre q!imw>Jid.'je diqc iiM tf rt>^ll<p 

. ^ ccffaria , ©(«II , J^^OlS / ^oXd , . 9*^" i^mm^ fcti^ 
bcbatur a tc^endo , quia omne acdlficiuro tegcpdi gra- 
' ' tia exftruitur. vid. Menagius i» j^mcen. f ur, Crv. tdC \idt 

tmn witldujftiacnDifcdurs tMjnberEtymoiogie Bej®otrt 
lignumangcft&rct. ^itn nun bai Soium • bcr (Brut» 
imftSo»cn,metitt(Uiinferi4r>^( tiarauf cni bcincmTigao 

fin , potesne icii;! cuam vindicafc it .^S.dNr 
\ bio , quia formula rci Wdicationts adbiberi. pQCcM»* 
S>aiauf fQt)C man in t)cm titul dc acquircndo remm-di.- 
xninio unD dc rci vindicatione gQU^ aflCtn; f(t)CinCt 
" alfo / dominum tigni pofTe poftulare cignum fuum, 

unD olfo muilc man m ^au^ tpicbcr cincciUetu aiatttt 

Legcs XIU Tabularum ^Qbcn DCrbOtCn / nc aedificia 
dtmarcniiir»nc tiAs ruinls dcf«rmctur. £rgo rei vin« 
dkatto locam ooi^^balbcbtf i agmt AmHfeelMirauf fiC« 

fc()cn , 06 ttme ctntl criftcm ri|w»ii;Jbona obcc maM ^dc 
ficbiau^ct 3m lcQtcrnCafu nHtCkcciMe 4< <iit SMcb eon. 

liderira/ unD muRc nuSjt afltin DaJ dupinm bcm downa 
V ligni bwhUn/ fonDcrn cc fontc nocb ubcc biefe^ / fi wn^ 

dum duplum fuerit confecutust UUD Q)Cnn bO^ OOff fCt^ 

ncn 9Katccialicn secfiectifltc ©ebdubc tm aiiqua cx caufa 
v.g. mmn bcc^ecc bc^ ^aufe^ cin anbcccd bmt, nmiu 
tiffen mucbc / fcinc Sftau^^lKatccialicn vindicircn / ad 

«shtb^dnm naflClt SBmOObcr CittCI JvMia fidcCtMlat|s 
|)CCn Malecialia tMfcmtCt/; qiiid tonc diccndom iT att 
ctiam duplom pncftice debet? Kdp. ^icc ifl WmiMf 

licf) unb n)icbcr afle 5Bccn«nfft deddirct aocbcn.ba^ jmai: 
auct) btcc ba^ ^au^ ni(t)t mtcber a&gebrocben »erbcn fbn^ 

• tc , aicr bo:6 bon bcm bona fide aedificantc cbcnfall^ baJ 

, duplum tigni jundi pracftirct WerbCH muffC- Joh. Strau- 
CMius fajCt Dif. de tigm iunSo . bOl fc^ Umi \)(iXiiS* 
THpMAsm §B Oijfs d€ fretia i^eBims m res fungfbfles 
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tacem ejus amitdjL » quia volmicace ejus inteiligicur 
efle ali^ta, Vitiqiiie ii non ignorabat, fe in aiieno (b- ^ 
lo aeclificare:& ideo, licec iliruta fit domus,materiam 
camen vindkare non poteft. Cexte illud coiiftac > .ii 
.in pofleffione conftituto aediiiGatore,(bli dominus pe« 
/t^t dpmuox fiiam.cH^,, nec rolvat pretium materix 
^^.mercedesfabrofUD»» polle eum par excepttohem • 
. doU rtal& i«peUi, utique fi bons fi^pofl^lbr fue«^ 
jrit i <jui sedificavit. Nam fcienti , aiienum fblum 
. cile , poteft objici ,culpa,.quod apclificaverit teqiere in 
[cojolq, ^uo(i i^el%eb«tafienumefle.O . 

■ ,--4. . '. - ' l^C' 

r^cin pretkim afficAianis DaCOUf? i^Olft i(l ^^lft. ©ic aU 

m 2^n^ltn fyMitn Uin dnDec Fundament , al8 Di<f«: 

.Dominus invicus non d^bet carere re fua* Dicas:3(uf 

rj! l)fcfe airt hakn fu iaDcm .bona fide a:dificanri c6en'fo Dicl 

mtXUettt Oli ^^^^ ^ aedi&anti ? Rdp. SMtl, 
IMC in nvdafide t(l,8ieMlQHIC lil^ill^ 

, nbct wm tt M J>avp mcOcrctnrcifrct/ ran bcr domfaiiit 

.itigni fcin tignusi ^iudicitcn/ quia rcs furtira non ufa« ^ 
' capitur. ©tC in bona fide cxifticct , ftingcgcn 5cl)dlt Cj. 

S)(C Dcu(f(t)cn ^abcn c^ fo gcnau nic(}t gcnooimcR. 3Sc9 
* unj fan man jmar tignum junAum fo tocnjg , aW 6co 

tcri Siomctn / vindicircn / noi) iaS fpau^ abkciJ)tn i alf 
\ -Iciticl wiift) iiicf)r mc^r dupium • fonbcrn nur rimpiam ^ - 
. iMfH^^^^ t>i€ &ttaffc tKi; S)ic6c / ocrgtcict^cii^ ciii maia 

- 44c qt .altenc» tigiia;asdilicans i(l , gcOct jMO IWl ni(()t 
mc6r ad dupUun $ fonDcm ifl crinuneL ^hrgir ad 
fagct : battcn noct) DiclC aAiones ia duplum 5c9 unl 

(latt> ii\%m\jif mn f ontc jtc anilcQcn / ic&glaubca^c 

V, ' VX^i I bag man bCt) l)Cm mala fide acdificante auf Daj da- 

^ piumfprc(()jmmrt»ij)«S)CHi|^ 
jufricbca. 

•;(^6) Scr Cafus ifi bMcT 3(() l)abc auf cincd anfccrn ®riiitt • 
im» Oy^ittnttmcincnSau^aRmcriali 

».ad >qiiem ptftmec^ aediticium ? Refp. '2)R9tMM; deci* 
: diricn nacl) ibrcm altcn %ocar£co : Accc^riom fequi. 
fur principale» pio dbmine ibir» ita ut xdificium folo 

. . ccdat. ©0 gieng c^ Dcn ^l)rotc|IaiUcn in ^Jrag fub Riraof 

, i^iio n)o(Mt)(( Dcr flan«f $&o5mij$c j(ri« cmHan&cn. 

> 
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§. 5 !• Si Titius alienaiii plantam in folo fuo pofi^- 
Crit;! ipfius erit. Et diverib 9 fiTitius fuatn jplan- 
tatn m Mxm iolo' pofuerit , Maevii plahjca ent : fi 
' ' ^ piodo 

©ie ijam permiiru Ccefvis cmc^QnQ(lif(t)( Jtitt&( 

, jint) SSo))crii unD qa>m tl( jtMMi 081«^ <Bninlc vm 0 

^uia acceflbrium .lequatur' naturam rei prtncipalis ^ 8c 
ifttia «dificium folo' cedati tB(l(t)e5 Di( eoaiTi|dif4)e tltCtH 

laDen n)oa(:n / un6 md) anaefaiigenem XumuU Die Stat^s 
. Jcrl Commiilarios jum ^eni^^f ftinau^ rBarffen. (Sieic^^ 

tJ)0{)l i|i folum bai principale, iine fplo sedificium cfle 

* nc^uic , unD moi (tifted 'foa fteben bletben/ facjcen Dle 3Io^ 

mec/ ne urbs ruims"defurmetur? Rcij^. ^4|1 imaC 
tim IKItUrfieOir/ ba^ fie profaca iftVdmmunionc MCb 

ttn , m mnn gc tiefcl ni^t mmVtKtn^nm^W^ 

« tuntM @(iNi9e 6e|a^l((. Si mala 6dc iii fikdo dilsM 
/"«Tdif^caVeri* » dolism« cMiferis , & ^^telft ^tmim tigimm 

J perAdifTe. Si in bona fide fis, fo giebSlttC/ Da^DU itl 
roireflion Wetbell , tunc enim cxceptioncm doli gcne- 
ralis opponere poteras. J)a fonte bec Poiireffor aEditicii 

. fui in aiieno foio pofiti frfljen : 3* gc6e Dii; haS i^an^ 
y fo stci^ m(bt umfonjt I tS ifl bo(t) uMtaij^ / Da^ bu cum 

* damno mco locuf^ioif tOtXtnn fOtt(l , i(t) t)al)C fo HtCte 
:^'iSt9^Wf«ltl»anm / reftltue impcnfai» Unl^hac occa6Q« 
r^^lflKnAlt DicDaArin de impeniis |»er«^ ImpcnGi necetl 

v^viiflurbr ntfifcn reftimim mCimr Otntt Mr domlitos fifi |i 
l^at i tjat tt nit()t fo Di((/ toHat bomc fidei poffeiTor. Si 

?: toiii non poifunt , mu^ (C ft( t>a lajfen 5 ®em(lt)lbe faii 
' r t cr nic()t abfca^en / bec dominus giebt il)m mi)ts bafuc i 
- 3i(rratt)en fan man Dem domino foU ju beial)lcn Kictic ju^ 

* in«tl>eil. Error imputetur erranti. i(I biUigeC , Da| 
fte Dcr verus dominus bti^aUVdlSJ^^ nUC bonae fidei po^ 
feffor ifl Cin Mala fidcaedifidivis itt alieno folo f0 

. ' IDeber a<ftiOQein nC|A exceptionenu Scnn OMI QHB CC^ 

fur cini AAion anfMmT. roit mia ctf (agen 7^ Exceptio- 
' nem-doli fi»ii fan er an^ n\i)t einwecffen > benn cr ill 

« ftibfl in dolo , & dolus cum dolo compenfatur » hinc 
*' mabe fidei poflefTor donafTe cenfemr. Inrerdum tamen 
. make ftdci poffeCTori impenfs rcftttuuncur» e. mnn 
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n^odo acroijuc calu i;:adices^^ge]iic ; ance eniin quaxu 
ivdiaes egerit'» ^ejjiafermmec» xujus fuerac^^ : i^eo 
fiucem ex eo tcmpore, quo radices cgcric planttjpra*- 
jarietas ejus commutacur> ut, . li vidtti arbor.ic^ tear-' 
, tam^icii pre&rit) rutiti ejusfundiim raclices egeric, 
•Ticii cifici arborem dicamus, Ratio cnim non per* 
4nicciti> ut alcerius^airbor. elie ijitelligauir» quaaa cti^- 
lus^in funckiin cadices egcrri^, Et i4eo prope cqni^ 
nium arbor pofita, li eaam in vicini funduin radices 
i^gerit» coinmuoisfic. (j7) 

■ • ■ • ^ ' ^ I ^■wMiB»»ijM_Ij^jjJjL-l.l-__-L^____i__j-jiW^fc_- a^^^^^^^X^.^. 

' (fti 5>mi( 6e{t«e bon^ t^mu^ ntoiiir eletner tit 

' 91nfpcu(6 , ii) ^offe abei: t>o(t) v\a6mm , unb baue im^ 
. '^; mec Dacauf loj. S)af Urtbeil 0t tDteDer mi(() au j ^ pct 

^ 'litis conteftationcm in maU quidem fide confticuor, , 

abet maia fides iii erfi cx poft faAo flefouunen , berfelfie 

• ifl no(t> ni(()t fo grop/ id) l)abe nocl) aiiquidfpei,.bc«je 

' ' fidei , abcr ein qt^ dubium i)at)(9* Oabitaiis^ isuiixri iti 
' mala fide conftimito per Htis conteftatlonem ; j^^t^ 

/• U Wbi fortbatten Min. Da^ 4B(t fecw^lmi dniac 
' . iinpfMat (affett tnuf A ^ef(Oiet)ft m loctiiA fMefue. 

• niCQf inr^oanabie^ obet el enr(le()et etngroiTer ^tou^ 6ar# 
* : anS. ©er maiae fidei poiTeffor ftnDet aflejeit toai m f?(6. 

^ SDer^«non : Quod nemo dcbeac locupletari cum da- 

* . mno aiterius, idjfet ftc!) i)\tt ni(()t appiicirett. SBenn eis» 
» ner in bona fide miD im 35ertft De« ^aufel geijtfen / fo 

• iottte er batin bleiben/ bip ibm Der dominiisioU Dali^au^ 
' fcja(){el 0 n)elct)el na^ Deti diOtniftOen Frincipiis aaerMngl 
< eti9alui.receffu\()(U. S)ettnmennerni(b(te 

fo fonie ei; cpmfa^doyaiiniim.foir ftine AAm iupnoi i pi 
' ir oot)( , oenn Der^toiidnue foU i^m fetn Symf ni({)t fl)ie# 

Der beja^en m\U , exceptionem cbli nuli^te. Sge9 

• Un^judicirel man fccundum aeqiiitatem , er tau officium 
Judieis impioriren/ ut dominus foli & tignum 5c mer- 
cedem operarum folrac : Deun er t^H fonit citra meaoi 

- culpam damno meo locupletior. 

Xl7) S>jt PJsMt^ iH auA enie Spedes AeaaSfms r Bm^ 
' do eiiiiii neo tua-planta aut fiuido tno me» pUim ^ \ 

• ceat. aienn i(& auf Mnen ll^ 
^mtitt , tm get)brc( ioUbnti ^ReTp. SkO^ tnt ^ernunjft 
' ' t(i elwie^r oOtte SlBeiiidiiiiiNit. 2lm ecileii^aa nit)mt itt^ 
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' * yDe faHmte. ' * , .*:; , : 
* ? $.52^ Qua rationc aiitcm plantae, quae terrx co- 1 
«lei^^Unc, iplo cediint ; cadem rationc ixuaieoca quor ' 
qtte^ qua* fiica iuiic, (blocedereincelUguncim i 
terum licut is, qui in alieno (oio xdificavic, fi ab cq 
<iominus petat ardificium , defendi poceft per exciir 
ptioiKfiiirdoii mali, iecimdiimea, quacdixiiaius.; ita 
cjusdem exccptionis auxilio tutus ellc poteft is, qui 
«lienom fundiim^fitaimpenia bont fide cm&viu (58) 

_^ » 

platRam OW/ fi oondom ridiees egicf fi JtWf ffC 

Im UcibCU^ t(() (efomme qIM «ftimatioiieiii pI«iUMMe, * 

. ic() muf aber auct) in bec PoffcfEon blribcti Jurc Koma« 

, fio : Nam ii non cfTcm in poircdione > nulla etiam pro- 
dita erat adio. 95(1) linS j|l %i Officium Judfcis, fta 
OlltbC eitie adio ad confcquendam plantam ini^ituta 

- nkt)! Dcti90C(iieii.tx)eci)en. ^co m ^omcra n)ac nicOtf 

&tCtarAaICexceptio4oU, MOtOtiCDc bCQ DCC Implanti- 
tioii^|li4^ kidupliimgctlageti tDte tet) DCC i^di^ciMone. 

M^Xi fH^t^iOiMil »i|tde( i«x xil Tabi^^getmtQt 

fcat- Si m meo alienam pfattiuiii. pono t t(l ei et)at fo- 
, Interdum rcfeft multum , e. g. cine caCC Julpcn-^Sil^iebcL 
Qui4 ii in confinio arbor fit pofita ? Kcfp. ^icc i)atcn 

... t)ie 3iomcc bcfonDcre Prindpia ex Phyfioiogia, Dic man 
eclecnen tan ex Seneca ^a^e/?. A^tf^i^r. & Lipsh Phyjics 

r, SUfOrjtm. @te fagtcn ; Obferva» ubi arbor radices egit, 
H. |uim obi radices egit , ibi ;eft nmrita. Si ergo loeo 
i;^. fiil^ Otitrttttr r mibt ctiifim acguirinir. Si cx alieno 

: ;fim49«ad)iilm^p^itiBebic^. eiMffct ftc^eitct) piu^fo- 
V pbice n)oi)l t)ocAt^* Dic £)eutfcf)cn linD fuopk 8eute , Dte 
t ftabcn ni(t)t fo f^btilificct. Josias Sim?*r fagct Doa fcincn 

;. €4>®ci4crn : S5a« Jus Romanum f{D ein fubrile jus, abcc 

ti fc9 fiir fic ju fiibtii , fte mdrcn cinfdltiflc gutc geutt ascc 
tDtcD crfl nact}arabcn ^ aBic fct)cn oben t)inaut7 ob Dcc 
SSaum auf mcincn oDec Deitten Fundiim baotet. SBic efip 

ffXii mim Men m|K fl^atn Ult^* Ronum Inviire- 
» bmt , unde nutriatnr acbqr. SSMC ft|)en t)icC|Wf 1 KOOl 

in Me &m iUXi e^ne caifonntmcim» Vidr EDMmmos 
^ MiasvLvmm Mfmf. Dcc aflfC fi^edfiopei JCtomm ex Pbi* 

lofophia Stoica tDoW crf Idrct. . 

(IS) 6ti; SaMnf^ tjl (i (bCB fO^ i (cnDtct/ 



. . $«3j. JLiiU»ii)uoigue^ iicefr aurex fuit, perindo 
chanj^ menilx^isye cedunc, ac ibb ce^W fplent Mf 
(]ua? , inacditicancur > auc^ ini^iu^cur. Ideoque ii ip 

ydf ^radonem Titiu^ icrip^t 5 hu jus ; coFpoi^ 
Tipus , r^d cu dpqunus ejle videi;i^ : . «^^d )x . a Ticjp ' 
fjfOBis^ Ubm tuos^ ^tpiri^ membnnas., ^nopimpenlas 
lcriptune Iblvere paracus fis poterit Ti|ius dcfeiv 
dcre per exce|j^aem doU avnli : Utique ii earum 
clwcaram, membiwiuwivvc {Ki^fe^ 

fsfl^cn / nicOt t)ie S3(mf[()cit €t ifl ()ier aiiqua 

communio. SQBic blciben niC()f in commuiiionc. £r^ 

t()cilen n>ic / oDcc i(6 gcbciiis. iiitiiectraQbcmicber^ oDo: 

^ inVerib IkK ^hMti^Uttb &NIII|miSoiM|. JDciUt lOl 
ffi miRlfl/ IMi» Oldn fagct ; Ego ▼ero loterim ce mea 
earere debeo. i(l res fiiogibilis, in qoam noo ca- 

dic affedio , cl mdfc bcttn / Da^ t)u ^cinen S((fec nic^t 
^ttefl bclmcgcn bcf4en t&nnen. 3n Diefent Safl tnu^ Dic 
ictter n)egen Del imerefle mel)r oeben. (£i mu^ abct* au^ 
* po&ffia. m SiiOt 0cnommcn nHrDcnv aUas i^iUa fioau 

o^ ai&io» I)e mala fide eadem oble|rvanda »quac antea 
dizi. Sm ^ ftmioans in fundo.meo» l)CtMHc4t@ki 

mclinc()c Dcr Temrdomim» aii^ un fidei poT* 
feflbrem mit fcinecPwttenfion abroeifcn? ©en« i(t) |)dt* 

tt nobile ftumcntum bacauf flCfdct. Sicfcn Ctfum ^( 
Thomasius Notiu dd Strauchium proponiceli UUD Idf^ 

fci ft4> tDob( f)ocen* fan t)icc ic()c iHcl cootu bonc 

fidei poffefforcm flefaflt tDecficn. 

\9) S^fM&rfftura^ fagtcn DUat6iiicr, MciNtDalPnn* 

cipiom : AeceflR^riom feguiour oisiicam rei principalis > , 
Imll ntHl iNr .dominm ehanar lHK &t)tt^^iotin bcja^« 

(etiv JmmiaNus ()at auct) tn biefem §. cinc abfurdcPln- 

lofophie^ Da^ CC mconet ; rcripturam cedere chart»» Da 

boct) manc^mal)! Da^ flcfct)cie6enc mit Dielem ®elDc nicDt iu 
bmf)ltH \% & iH Da^ec ja oiel Dernuntfnflcc unD hiU 
lificc i Oa^ Dcc domioui chartx fcin ^opicc lKiai)let bc^ 

fonnti^ 
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^#1^ .:/ Iiqprari!aiv.:|owtsiATOU^ 

putttht, tabiilam i^i(ft»« *edercs'^*frviite^ 
^auram (ijUallscunquc fit) tabulae cedere l Sed' ji^bi^ 

*tfhim eft^enim i ^(ftd«<feA|^H»$ ^ PtfrhaTri i iA 

«^ardlibneni viliffima? tabulae cedetCi Unde Tia do- 

cam peta^i» ilcc folNralt pretiH^m 'tabSl* i potcriu-pct 
. ^dtcc^n^m doli hiali Tubmoverii' ii is . qai pin^- 
jki^, eftrinfoffi^VW^LUIhs^^^ ot i^ili^ ^ald 
domino tabulse adverfus eum dctiir i qu^ crffo'$**fl 
•nmi folvat impenfam pidunx, |)OLcri£per cxceptio- 
ncmdofi waU^e^cttif^uirqw^^vbo^^ 
(fuerit ille , qulpidlLirain impoluiD; lliudoum pa-» 
lam cftj quod, live is , qui pinxit , fubripuit tabutas, 
atiutfsCOiTUsctit^dbmihot^balarttiW^^^ ^G:so.Uq>) 

jiT^'» 1!^) ip^H I ^ • ^ , - ■ 
r im § !4n roUmobl nup dcjfpiAwtttnflWpm. ?' • vv>^ 

C40) ^Rtt^tW Piffitr^ M^n^^^ ttOl^l ^ttfl^ 

tabulaitt limeam cffe rcm fungibilcm. @ie ftCs 

' f^^^iilct: ^uf Dte ^rtetn piAoriam; tiat mt Die Urrott^e/ 
« mmm oicc citieEi^ccpjiid « regiait n)dre> bcnn fte get)ktc 

«^i rum immn ^tufrto^ ihM.^nMic^*^M^Mt^9ibtifl 
ftat man H)n ouct) in 4cb. aber bei> Dcc «diubnp^irfei. fino 
Die(e Supfer) bat gemtefen/ baf JustiiJiA*trs einen gofiaft^ 
- ' ler , $ftalnen« PAwmAsms , an f ctnem ^ofe flet)&W / in 55e^ 
tra(|)tung DejTen tinD feiner 5tunll er tH)n ber orDentlicOai 

• ' 3i«ttl ftwr ahgegangen. ©a« faget auct) Procopius 

neodHis. CAp9 mt OBejeit pra piAoribus , Ulpiaots 
. centflas DO^C approbittC JusriNiAiwt IHJCaji fententiam, 

a$cnn rn him mvbk f^xfonWm moflcn/ f0.(Hbliif fti 
aflejeit fi^ faflcn mf^ i bcim fcngibikt MnqQain 

> cadit aifedio i aOetn ftc pflestcn tiid^t flcrn dm Mn altm 
*' Sii^uln o^iu^el^en- yid g^otios & Pm»poiLfiiu$^ > ^ 

- , . ; 



4*edldeFicy MAa fid»fundum emerit , es&^ontf*^ 



aliave ^qdibec jultii caufa,;]eque bonafide-acpe-^*' 
pent ;- naturali ratione placu^^ frudhis^ qubs per- 
cepit, ejiis clle pro cutairtf^ .cuWi Et ideo, fi p*ofti 
doiTunus iupscrvenem ^ & fimdam vlndicet, de 
|^41bibiiS;ab wcGliDruuficts agerc no|i p^ft. £4^ ^« 
so V quialicmuii fundum iciens poilederit, noi»idii|n 
concelium eft : •itaque^cujji fundp etiam fru£kurV%. 

— '< ■ .1 ■ M-i — ■^■^■^ ' ' - •■' - '^'Wrrigr 

(^i^..Sru3uum perceptio IDtrt) /' tDtC Acceffio ^ inter indaoi 
2i;^qoirendi fiefe^Ct>Da ^ ^90 ttUr occafio (jr. Qti.SSBor^ 

. mn tfoken iKtfRtocc bcm boM.fi4^:iiQifeflbriE jM^ftnAi^ ? 

;i^e<i^ 6iC faatcn s i) BeM Idei pofleftr iiabecurpfo 
."^omioor doinimi& iicqoirit froAt^ Dignu» eft> qui 
•^^lucretur eos, qui impendit laborein > tanquam in re|n 
^ fuam* Frudus dicitur a fruendo. Qui agrum poffidct> 
, naturaliter etiam frudus ex iilo acquirit. 35ep DCtl fro- 
: Aibus naturalibus ttl fCUIi ^mmiUii )U (tO&Cn. 
.'jurales duplici tefpe^tt dicaaciirt i) twaimckfvUmm^ 
r INI ^iffW fii^s natonlei oniiiei;,! qui non fnin: cititai^ 

.mnitfii imr^ *ipfii fommctii loia mcimiiifM» 

;five ar$,& indoftria humana coQCuncati i) imoiftff». 

\ duftrialium. 2)a t)ciffen ftudwBaturaaes, qui fola na- 
^tura juyante (ine. hominis induilria , labore & cura ex 
l ipfa re propullulant. 95ct) ^en frudibus ciyilibus i|lcilt 
:^Ens moralc, civile, intclleAuale, e g. auS loo. , 
*lma4)fai.tcmc <« piciCem» fed tiuneo tx oofita i^ooKfii. 
i^ooe percipivmm^/Cfi ipaAi^c^.eiviIi. Naturales ite- 

tiiqi btoiaflftn gat (eine culraiRim t e. g. hk Sbmtf^llt^ 
-f(i)n<iDct| it^re^diume tbcn fo accoiat ni^i/ iteni-M ^rof « 

i ^fl^ ^tU.Obcr ift ftuaus induftrialis^j Pendente^^fij;^^ ^ 

I hit no4) auf Dcm ^alm fle()en. PeKce^^yMt fct)on einjc^ 
PipmletfinD* ©le 2Deuti(t)en tiaDcn iHHL SBort Percef^tus 
'ftriaius genommen/ ah t)ie 3lomer»'^(Sf i)4 ni(t)( flcmta/ 
^fll a iiiiipio ieiw^l^ 



. , » » . 
»1. 



.i.j^ .byecovfld.qaem afiisfrii^>u5 fundipeiti» 
Wt» Jion dicer fraAaum domimis efficicur, quam 
.ipJ^ co$ parcepem. (42; ideo licec' xnawds^ 

Mf <Bilwirc merbcit. 60 (att^e fie tio0 auf btnt 

Sdbe flM) ftC tlK|)t percepti; ' Imier 01 ofranr 
. ^ nintdi ittter^re pofllint. Berctptt ^ vd ksami^i 
«Mi^«ir Utlb bicfe vel ufitc^ vel nM. Fac erga>* 
. fnidus ex alieno fundo bona fide me poffcdifTe, ipfum^ 
- que fundum boni fide poffcdifle , fcd vcrus dominui 

vindicat fundum fuum. fcl)eme( , ali iDenn ic|) benflf 
vero domino oQe frudus geben miiile > benn bon« ^ci 

.pofleflor tm Vil^ attbCd fa^en / aU : Opioauu lom, do. 
^^tttnmur «(et bat veritacem Wt ftf|). Sed kx tamett aflfi. 
ft& bMi fide poffidcatii$ fettltt CT fOtl caolam lUegtiren 
«s atquitate^flbetttfm». nali folom opiaionem» fcd labo- 
' rem etiam > cujusprarmia funt fru^s. Siifo ninimt bec 
« dominus verus b(t frudus pendentes intl > nam accef* 
• forium fequiiur rcm principalcm. ©ie Extantes gcbCtt 

au(t> mit ' beim bec doininus ^at ein beffcr jus, nin pec 

Ctceptionem praefcriptionis bonae fidci poifeflbr illos ro^ 
^tinero poflet. 2>iC Confiimtos h^cAX ber bona? iidei poi^ 
Mbrf mitn dbminas verof eos pctfequi»vittdiaaeiie* 

Sujt. yilMtCfaglcnt feam^l^tloavleiibriMtNnami 
amno dondtti ireri. > A^i locapletioriflrfNti eft 5 nam 
, rei fuse peperdt. €< i(l bD(() res aliena, feine Unfoflcn ' 

muffen i^m gut geit^an merbcn/t)5er in quamum locupie^^ 
tior faAus eft . ba^ mup er berauiflffcen. Nic. Kisnerw^ 

€amiherj®eri(bti ' Affelfor , deLTucapionc cmra Scipwftm 
Genulem^ mCQtlCt/ Cifet) fummae a;quitatis, btt^ dUd^ de 
fiuaibus clMifomtit, fo btcl bcr bonir fidei poifef&r lo» 

cuf^etior gcoerbcir #> ciiiKri reaitoiM* mrbc* Wm*Wt 
lcin ou^ faoen t aBctm t(& ()4ttc gemufi / baf M ® ue nii^t 
meinc Q)dre , fo fnftte t(b ciiic anbcre <^au^i)aUun9 gefubret^ 
tct) bacbte/ i6 mdreret^/ t(() iet)le mie ein X)cuifi(Ocr@beU 

inann. Sllf^ i(l Cil in concreto ni(f)t prac^ticable. gjjoirt 
fan nt(f}taU5ma(!)eny an quis locupletior fadus (it? .«i 
quis rei fuae^epefceric ? Maise fi^i poffedor OilCt IM^ 
OUe fhidus reftimiren.^ 

(4»> ^Mt Qiitii^ntfto^ ili9KiJomQ4ii#s 



« 

DeReRI^M DfVlSIONE ET acquirendo &c. 50} 

frudbibiis > nondum camen perccptis , deccllerit , ad 
harredes ejus non pertinent, fcd domino proprictatis 
acquiruntun Eadem fere & de colono dicimtur. (45) 

- — — — - - " 

oMrcctxn/ unD DerOrbnung ()a[&er babet) (a(fm foam»' 
A^<r tntf^et tr noct) t)on bem Ufufrut^uario unb Coio- 
no cin>a< cin , mWi er ftiglii^ in bie 9J?aterie dc Ufu- 
fruAu t)criraren fonnen. i(i ncmlicl) (lefaget n)ort)en , 
fca^ Der poircifor bonac ficlci um Delroegen tie frudus con* 
fumtos be{)a((e^ unb nur bie extantes refticuire/ m\[ et 

4juafi dominus i(l. SJRit ftem U/ufruBuario i|l qan% 

onberfi befct^atfen / biefer befiijet ben fundum ni(ft( a(s do- 

minus , ai^at nur bie fervitutcm perfonaltm in tcftamento» 
ODer pcr convcntioncm libi concciram. ^at bvlj 

flcringile t)on bem dominio, fonbern Wof brt^j"^ urendi, 

fruendi , falva rci fubftaniia. 2)a^fr mM bie fru^flus 

gctloblen iDoroen, fan it, tctHtt nid)t proprietarius iii, 

contra furem proprio nominc nid)t Hagen UUb vindicircri/ 

miijii abit «n bonx fidci poircffor n)o^( ti)un fan. 5)a: • 

UfufruAuarius acquiritet alfo in fundo aJicno nur_bie/enc^ 
flcn fruAus, quos ipfe percepir; er()at UUr ein jps pcr- 
fonale ad ha^rcdcs non transmiflibilc. 

(4?) €t)en fo t)erl)dU eS (tcl) mit beiii Ohno . i. e. lier unJ 
crmas ab jepacbtet ^at , ober ber mit uwi cxhtm unb par- 
tcm fruduum befommt. 6r giebt fcinen Merccdem, fofl^ 
bern arbeuet unD tbcilct mit mtr bie frudus. Coiir, hioc 

dicitur Colonus , & Partiarius a parte fruduum. Qu. J^at 
fciefeS C5en aucb (latt in Colono,quod de ufufruAu? 3)ec 
Imperator n)i(l |)ici' ctnC Comparaifon macftcn intcr bonx 
fidei poirenbrcm, ufufruAuarium & colonum. 

I)et ()icr : Kadcmfere &c. ginige faqen //^/-^ feo I)icr cin 

iLperfluum i fcd errant. Nam colonas & ufufrudua- 
rius diffcrunt, licet in quibusdam conycniant. i)Dif. 
fcrunt 5 nam ufufruAuarius non transfert frudus ad hx- 
rcdes, nifi jam adu cos pcrceperit; Colonus vero uc* 
pote contrahens omnes frudus in hxredes transmittit , 
benn er t(l Condudor. Pro haercdibus ctiam contrahi- 

mu^ 2) Conveniunt, 2)eRn bcr Coionus mu^ aiitb bic 

frudus percipirct t)aOen / ©enn er ©IQ rei vindicationcm 
cnilcQen/ hoc tolo rcfpecflu , ut rei vindicationem infti- 
iwcrepoflitj ham ut transmittat ad hircdes, percejjtjo 
a^ualis & a folo feparatio noh requiritur. ^tien fO fDC^ 

nii 
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$*57* '^" pecudum frii(itu ctiam fcetuj cft , fic- 
lidiac» pilus&laiia. Itaqae & agni, hoedi, vituU 
tc equuli ftatun naturaii iui-e d<munii fru^hiarii iiint» 
J^Stus vero ancilla: in frucfcu non crt , icaquc ad do- 
imittim pr(K>rii&cau&.perdincc. {44) . Abiurdum en^ 
videb^ur^nominiem in frujftu elle , cum omn^ fru- 
(£kus rcrum natura gratia honiinis comparavcrit; - ' * '* 

' * ' IU 

^fais n(tf;l4um ,per<^ti.in tertii ntiahus gef^attttffl flnd, 
*fed rei yiodicatio in re percepta^ tantvim & PQ^^^a ia* 
itultur. Via. V1NNIU& 



{44) jpcc Pfcftiiduarius ^at ampliffimutn jus utendi fruert- 
A'. Qu. nunc: Qiiid clt in fruAu? Refp. qel)Orctt 
\aU(t) l)icfoetu?,animalium l)al)i|l , UaD fo bOlb jOl(t)t gt^ 
l^DCifcn ftttl) 9 iUtim pertinent ad ufufniduanmn.' Hliit 

Mit 6etn P^itu anciiix ift anDccl: })cttn SDtm^iinec gici^) 

finC «lelUam ofbfiruftiWiam j^at / tamch ej us partoi n^ 
ad ufdihidfauriuin»Te() ad proprietai^um^^eitinet. . jDCtth 
. btC foetus animaliom ftnt) in qualftu» man t)At ft^ bC^tPC^ 

''ccn, ut fc niuitipiicent. 2)ie DoAores Ia(|)cn flbcr Dic 
Kaifon W8 SCai)fcr« / nnb faacii/ Uu 'lANus ^abc t)ie urfact)C 

! fccjfcr flCfaffct / fcil. ancillas haberi ad operas praclUridas 
j ut ferviant , /. 27. d, har. pet, non ad pariciidum 1 
l^je dura conditio fervorum , t)a |lc pro jumentis gct)a|(Ctt 

.l99tDctt/ fc9 Mom f Refp. ei iit mift/ cbtt is n)(|rcit 
^em s^c"' Ut>i«](nys (^f ; mat itmi berttuttffifiatf »tfr 
Ttd) -> apdti ttie t»eti!9flett iKcllc^cn Dic bclTto(V 

'txim f vi<i; BoEkMitR §» N^, sd tnft, k i @(t)On teai^ 

fiore Cic$ROKis mar citl (jrojfcr @rccU : An panus aoci!- 
. X in frudu cflkc ? Mutius Sc^vola , Dcffctl Jurispru-» 
^flentiam Franc Balduinus bcf(t)t'icbcn, ItrtD Brutus jancf^ 
, tjCn DacilbCr. BRytus faqtC , partum non efTe in frucfiU $ 
"Sc/eVola fOgtCA ^Seia fruAu. ^^U^C KOar Jtitl Stoicus » 
bie difpljprtcn 9lle|e|( WlcbcC DeC fcryorum ^Rotnahdrum 
iotmk cofiditlenem^ Miibm Phil^ftRhiml Dicft.Dj^ 
.cifion qiMtnr .^M^b'^^^^^ 




Dl ReRUM DlVlSlONE ET ACQUIRENDO SCC. ^Of 

De officto fruHuariu 
. $• 38* Sed gregis ufiiiiifTttdiim quis habeac» in 
locum demorcuorum capicum ex foetu iruftuarius» 
fubmiueredebec>(uc^ Juliano vifum«ftj & iu vi* 
neflrum demorcuarum vel arborum locum alias de- 
bec fubftituere. (45) Redte cnim colcre* &: cpafi 
^ j^onos pactfriamilias uci debec. • 

Dc mventione thefaurU 
l : ' $« 59. Thefauros» quos quis in loco iiio ihveneri^ 
^ divus Adrianus nacuralem squitacem iecucus , ei con-> 

i;eiHc , qui eos inveneric* Idaiique {tacuic» fiqui^ . 
il^i in iiideo au€ rd^ioio bcD formito Ac 
^ fi quis in alieno loco> non data ad hocopera, (ed 
forcuito inveneric» diuiidium domhio ibli conceHiCji 
dimidium inventorL £c convenien^er» fi quis in 
Csefaris loco invenerit, dimidium inventoris , & di- . 
midiuni elle Cseiaris £lacuit. Cui conveniens eft,uc> 
fiquis in hicaii kxro 9 vei pubUco> vel dvitatis inve* 
nerit , dimidium ipiius eile debeac^& dimidiuin Hici» 
vel civicacis. (46) 

JDt 

Marcelii ^ottcn- Bairrtfs oicr QHir DcT <r0e Amot 

ImMus ieitteiiaac^ Ciciito t.Jf RMms ftjfti Wti tM$ 
\ Cdtitrof eri de parm ancjllae 9}?(lbung. Vid. pAVii 
I ' tin @n9llf(t)tt Scriptor, in Nfi^. Csc. de Ftmbus, \At 

I DOC(«iflici) unb nur e[)nl(Jnflll Ijerau^fommen tlnl). 3^ 
^altc felbfi nicOl mcl Don ocr alten OpinioDe Stoica, maa 
muf abec Justinfanum nicbt o^ne Raifon culpiren. 

(4f) SBell Dec Fruauarius (01 Uruxnfruaum oU Ctm ftf'* / 
vimtem pcrfonalcm tmT ««f CinC Jcil long \faU fO foljCCf 

^ ct (ic ea(t>c fidMl / ooii nwfalKr ir Im SK^au^ 

tcflikQirtll mtlft R^mac venP» quodttnt» moA ao^ 
cepk» iidn vm txtat» quod demoftami cR; €t mu| 

. Da^et an flatt Det oetflotbenen unO abgeoangenen S^ictt . 
anDere ileQen / auct) Die rem ufufruauanam ^ gebrau^ent 
{ . t)af jtf ntct)t m ®runt)c get)e» tiii w^ctrl cicca 

1 hunC tit. tn de ufufrUiiu^ 
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De traduicneJ 

§. 40. Pcr traJitionem cjuoquc jurc nawrali re$ 
nobis acijuiruiuun Nilijl enim cam convemens efl; 

nara- 

' '■■ r- p 

vemipiie sn Ixttore maris agebatur 1 SBcil Oto btt 910^ 
'tM 9ftOfitl : An etiam the&urus fit in fittAo / t|l btci' 

fe ^laitxit Qicr mit anset)dngct n)orbcn. S)k DoAoies ^ 

tcn (te (m(() mci(len8 hcgligcntcr traAiccf. Eft vero the- 
faurus vctus depoiicio pecunix * cujus metnoria non cx« 
tat i t)enn mtxnoria extat, quis depofueric , fo i|l Cj 
fein Thefaurusi quod ii vero mcmoria non extat , fo ifl 
(cin dominus tKI ^ hinc quaeritur , quis acquir^c } Kt£p^ 

S)tC 6(cfC<K iKl^tl bWMn fcftr vartiixC* Mihi acqoif itac 
thelaarus» pro ounc habetor pro re. noUiiis.i m 
nollius in le propria cedit oocupanti. Ergo inYeotQra 
tribotus foit thefaurus. Quid fi quis thefaurom tnvene* 

rit in ber ©ctnole cine? St:c^j ? Pingizer in feinen De^ 
ctfiomhus bat fcicfcn Carum. ©nigc dubitirten gar fel)r: 
ob eg ein etfccij fci)/ n)cil cr in Der €(J;aale oelegen, in 

re mobili non eiie thefaurum, 9l(lcttl tlOl ijl abfurd , cS 
IOIIItlUnit()tattatlftcnlocum. irADmNusfogtc: Siinloco 
fuo quis iuTenerit thefaorOm • eedit occupantii S>ie 

Crbc 8C()6rcl mcinc/ oftcn liid) itMcn/ ft|)()aie IMI bc(te 

9{CC^t/ id) ton innNtncm Fondo ktP an IMII ccntrom ter. 
• tm %xcbi\h Qui sn loco^ (acro invenit thefiiunim , ac- 
(|uirit. 2)cnn res facra gC^&rCl bcn Diis fupcris. !l> C^. 

!en ^borer jn?ar iocus,aeer ni4)J ba^ @clt) in loco. ©cnti 
)ie W6r(cr brauc^en fein ®elb/ aie GtsAatoon faflrc. Si 

•* in alicno loco thefaurum invencrim , fo aiftinguirtcn jlC/ 
an data opera t an cafu fortuifo invcnerim f Priora 
cafu lomctCClnventor no(() barm injuriarum ^C* 

longct iberbcn ; PofterioH cafu otcr fiigtctt bic at6mcr« 

tounam huic homxni aliquid ddHoaflb» Ergo dtn^ 
dium cedit inyeiitori» Orro ie Diis viafttus tjdt Qiitu 

gei f baf bic ffiricct^» / 5R6mer , S^eiufcften aOcieii flcfaflct ; 
^alb gunb i(l mein : Hfktius in opufc. t.i.l. i. Pa^ 
tcenu 8<. Scrauf i|l bicfe Decifion gegrunDct. ©ag i|l 

tJOCb hodie in iaxonia , Marchia recjpirct. S)0(6 ^01 bic* 

• \& n((f}r ancjcit 6co ben 9(bmcrn obtinirct. Grotius /o 
' jihis ii. &F. i. 2. ct^ ft. 7. l)aiflcn)icfen^ bapOtclR&« 

mcr diverfas legislaciones gcNiftt/ S>tcM. attribotrct CT 
HADftiimo » jeiflCt Obcr / Ocif tcmpott CoHstaiitnn M» 

cinc 
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fl&Curali jcquitati , quam voluntaceni domiiii , volen* 
tis rem fuaui in alium uausferre > racuni haberi > Sc 
adeo» cujuscunque generis £t corpotalis i:cs>' tradi 

' • ' ' . ' • ^ • pot* 



AtflMl.legU[tft)d (Kroefcn 1 ba ^lffte bec tottDefr 
- il^ert bltommeit» Diefe Qedfibn |f nba man au(!) in odk^ 
. ihtoMfimd,^^ Sllfo i|l fie fla(t) Theodosio beliefcct moiDeiK 

• S)(il)ec i(l t)ie Qii^ftio enfjlanben/ mmx Bvnkershoek ei* 
I tic ohfcrvAtton flemacl)t / bie fetir praaifct) ifl. 5aJcnn id& 

^an&mectf Dber Jlaeitg f eute babe in meo funao. iinti 
. . biefe ftrtben eimn ®ct)a6 « Qii. J^onnen fte ba^ c^iimidiuflji 

. ^Dem fetundum dcdiiAiiem Hamiani? Refp* Videtuf» 
Ottoil fic^quia lairMeruiit .&d adfunt lamen ratiane» 

: ^Utandi. fiwmHoiK f|^ri((i(ii6er Oo^ 
. ' t&mmt Atf IMI an , tDa^ baiTcibe eincm juiDirff^ 
$)en mc^cedem forbem |]e ex pado , Doni thefauro abeC 
; ba^ dimidium , m\\ ft^ncn ®Ou unD bafi ^Uicf 6cj{t)e* 
. rcn unD iu(()eilcn moflen. 2)ie 3i5mcr i):cl(cn ja fortunam 

I pro Dea» In loco & domanio Calaris ii quid inVe* 
% nefisi idem dicendum > ifl etn prasn^ium inventionis* 
.SBoilt^^ao Vero unD Antpnino PmLoioi»Ho ((lcinc con*. 
^,, X^bet Dcc^a Da iu .re religiofa & f$cra» Uter l^iefi 

AqmM^.mdtiertt jtct) bie ^uriltett* MERixxmi oDce 

Cmmi^h ad h. J. refotviret H gat miil Lucmt 

Verus unD AktoninuS P«1io$opMus ^aben ia iei^t aliquid 

diverfi coftftltuiren fonncn. So^t) Mieben bic 3iomer nicbt 
beo biefcr Decifioft Diefet beeben imperatorum , ooer au^ 
> tti HADkiANi. CoNmNtiNus M. cfenetc einmat)l ben thc- 

^ faurum bem fifco |U. vld. /» ^ ]ur, lhejaut. 

1 tbique GotHo^REbus » t^cli^t bie hiAoriam l^islationia 
^ de Wentione thefauri m be|tett IkfCtriebeQ t cdnf. I0S14 

4T. §. 2^ @< 6tau(t}et ()iet! eine fcblecbte Coti«^ 

tiliation* SDie Imperatores Romani changirten balb fo^ 

fcalb fo nact) ibr^m interciTe. ©ie 2)emf*en rccbnetm bic 

®(ftd5e inter oiUe-^-ola, , qu* Prineipi tribuerunt. @0 

ift ii aud^ in ben meiHen Drtcn t)on ©cuifttlanb nac() ben 

Statutis» S)em Inventori obcr domino fundi IDtrb tim 

• ber britie ober bieruXiKilirt pr«mium dcdebett- Hertius 

Of^ftuUs gicbt tH)n DicfcnMoribusGermanl^ CirCa the» 
raotOi gttie 0M^i^illt}t!cr Diif. de S^»i9rkat^t(^k^ 

iMh oaetJ^en-eateirUret; S>ie (£rbe fli^nt ni(t)t dKip 
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joS Ihstmjf. Ti»rmr Ai^i LiB Jt tiT. 1, 

— < „^ 

poccft(47), & a domino u*adita alienatur. Itaquc ^ 

(Upen- 

Ht btin , ali fecin ^{lui gc()ef. 60 mb tt gc&afrcn m 
gvanctcn, ec!)rDaben, m ^ijvrs^u om ic Jure ▼etufls 

&xoilico idem obtinebat. 2)a bgltfctC^ ]ur, Sax.. L. i. ' 

Itcifcr )>eftn etn 9^110 0»^ct/ 0e))$re( $11 Zdm^Iu, 

* 4^c» ^ewalt Conunnma epixtk criuit ilere dnuitA 
rft cdni feliquiSf fc rdSqtia cumSaxottidff qtiia^iitittm 
crac jus Germantconi. 9l6tr in Jore receivKiori Saxe» 

nico lil fctefclgcdnbert/ unD bic Dccifion fajj gan^ 
Dem 3t6mi W)en guf etnflcricDfet roocbm. JJtiemanD W fttjl 

fcai Jus Romanum fo recipiret / oXi \>\i g^OCOfcn / delctis 
patriis moribus. bcj Pingizeri Cafu Aipra dato fatl 

man nun urtbciUn. 2>cr SBu(t)binbcr fagic : S ^ tjl . 

(lacicii in unfcrm ^xuifriicttf recipirct / bo^ Iric abcnS)c# 
' iMMn SM^btnbcr ^c^cn/ mcnn ni4)r bcc dominoa 0c 
' fredatlm iiusgcDunacn ()at« Pingi^ tMTdn grefcr Fro^ 

• fcffor Joris , unD faf im @4)6ppcn(luW lu 3ena. ba* 

6C fcinc Decifioncs blo^ WCflCn btCfC^ Cafus flcfauffci. 

tttCQntc/ c^ fconm bcilcn/ n)(tni man urilKilc; 2)ic6(t)aale 
jcft&rc bwt) meiiori jure Dem S)tm\ mau f6nnc ni(()t fa^ 
<(cn/ ba^ cr oacicit Dcn ^oub derciinquirc/.ttni) fon&cca 

|t(|) hoc cafu. 

^47) Modus acquirendi eft vd originarttts » vel derivatU 
. fus, Ofj&mrius eft Occupam, qiue iterum irel eft priii« 
dpalia» Vd ac^flbria. Acceffio no!B cft nuidns ac<|ul« 
xendif ied occafio» e.f. N|) MMttttlC Dtt illmon ni(t)r, 
, quia acceffit ad fimdum meuin» fed quia ifi res nul- 
' * lius , qux cedit occupanci 5 quae obfervatio debetur ^ 
• TiTio : Derivativus modus eft tradiuo^ Hadenus de 
modis acquirendi dominium originariis obcr Juris Gcn- 

rium. £)6 aflc^ na(ft ber Phiiofophie unb OrDnung pro. 
ponirct fiq^/ act)6rci nict)t ^iciKr/ fonbcrn in bicleAiones 

Jam Natorae & Gentium. Jam de derivati vis agcnius;i b*ew 
de traditiotie» quae Juris Gentiimi dicitur % quia apuxl 
onvnes gqites res tuin mpbilcs nmi iminobiies trans- 
danfur,' ad pofleffionem alteri dantur. Qu. ^(l na(0 

l)cm Jure tjjc traditioneceflario noiblfl ad dominii trans- 
iationem ? Refp. Jurc Naiurae fufficit, volunratem dc- 

daraiTe • i. e. oa^ i(t) cinBing nic()t mc[)r l[)abca miQ / unti 

DO|M « (K^M Licet ctiam xes noo £1 pfaefena, 

dttm* 
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ftipendiaria (jupquc 8c cributaria prxdia (4S) codein 
modo aiienanmr : Vocantur auttim ftipendiaria 6c tA- 

bucaria prsdia^ c|u«£ iii provinciis func , incer q\xx 

ncc 



dummodo (it nota tibi & clara, certa eft rolatitat nea» 
-DoiBmittm eft incorponde 'qoid 9 mvifihile » moralcw 
;Sai^ M M|>. m^t fagm fbniMi: Jot meom cEmitto» 
^'f^ tnud ludMast aa tndicio eft neceflSiria? Refp lieee 
'^oluntas fit cl^ra & certa, tamen in Rebus publicis be- 
ne ordinatis fignum clarifllmum translati dominii con- 
; ftimtum eft» ne aliquando lices oriantur & quaeftiones : 
' An dominium vere fuerit translatum ? Ob tS fo unt) 

"^ Jo obgcciM mvm 1 ^an hn U ja UMiten Ergo tra- 

dltio eft neceflkria. Ante JusTmiANirM nec fola quidem 
*^ iraditio fufficiebat i fed ^lki adhuc folemiitat erat ne- 
^^ccflaria* Imo fi (juaEdsfii prsedia erani tnuBtat dotei* 
'^nioni lion plene tnmsferri poterat» nifi aliud qoid^ac* 
^ ccfTerie* vid. «^. /equ ' 

(48) Dit SRomer ftabtn nitbt immcr bie Tradition Qttjabt^ 

fOn&eril (le maCfttetl eine Diftindion inrer dominium 
rharium & Boni^anum @jc fagien : ©Ol lenifle / nK«f (4) 

tn 9iom unt) in Utio ()a6e ; ifl piene mein ^ id> bin pieai&^ 
' fime baoon doit&M» > oifamurbe aiict) in 9lom unb ia 

Lauo domipim» i^eiie transferiret. 2)enn Dol Jut Ri^ 

"miim tMr ofl^riWl OdooiU Utit mitgetbeilet, tmm 

nennlen fte ej jus ptenamr jos Quiririom » jot Qpilfti- 

riom. sRan Qafr e j it)nen DeSnKgen , meil Die itaii doc 
onftem fideiiHime in fotdere bticben / unD ma(t)te jte 

' Ottmiura jurium participes. J>ic SRomer alfo Unt) t)iC 
Coloni Italid ^(Itten ibce poffefHones , fundos » domos 
pleoiifimo domisiio. ^inoegen t)i( Proviociae extraLa^ 
riomt %ria, Bithynia, Peloponne(us»GaUia, Pan- 

oooia l^itijm baj Jus Quiritium nict)t in iDren fiioditf 
! fonbern tol SlimifcNQMee Nti siticbfam ImiI domiotom 

! direAom, unD felOige fimdl mm trlbotarii. ^an baf 

- ben 55eft5ern imar ibre terrts (jelajfcn / fcd fub tribmo, 

• canonc , ftipendio certo. @ie maren fO menij plcni do- 

mini baoou , oXi Det Emphyt«via in Detn €rb^^in^®ttt/ 
i>l)er aW Der 35afa0. vid.HuBBRi FraUB. h, t, (gie l)ab 
< • ten eintn pancm dominii , \m anbern £t)ei( ^mte Popu- 
^»^; lus RoffuuMn. sufa fonic mir ein f(^(|ec.ittndus aut^ 

QiiOl MdiM 3^ (mtt (in domiiiufii 



«1« iKffrrnff . JosronAitiXui, fl. Tit, t ' 

hce mn 9c Italica p«dia,ex nqih^ confticutionll 
nuUa eft diSercniia; Scd /i quideijA ^'imik donaqc^ 
pis, anc docis, auc qaalibcc alia ex catilk cnulaocairt 
fincdubioccansferujitur. (49} • ^ 

bottitarium* in boni^ meis er^i» fi^.non plenei criba* 
Cum .altquQd iadQ^,{olv^dum erat, , In his dominiii 

trapsferendU ber ttll((Cf(t)<ii) t Dap Imf dmil^inm 
Bonitarium fimpbd 9c nuda traditi<ma miisfiri(tt 11^^ 

fontC/ rine tel^ibus. In tran&ferendo vQro^hmiinio Qqi« 

titario mutlc fqlenniter fttCg«&<ni| ei-ttlUflcn t^ftcs , 
qui populum in 5. curias diiUibutum repr^fentabaot* 
, tdbci) fcon / toie aU(t) Ctn libripens. 3)ie traditio gelf^ftt 
«er «« & libram. unD l^i^iffi nenncicn fte nexum man* 

^ <9ip«tionis. S^muflmfolenQiaii!OKbaau$sef|9ro4)e^ 

sHira ap« BYNasctsHOBic <fe Aetec «Mffv^*. 2)Kfe| nMHttt 
, 10lc{)e Scu^cn 1 Die nit>t «n&erl j mancipaeionoi 

. tramferirc( mcrbcu fonten. S>ocDfon(e fplcf)e5 aucp coram 

. Frs^tore gcfcl)Cl)en per ceffioncm in jure j glcicClDic l)CWt 

t:iU ^OflC bte Res immQbiies bci) uu^ pjJeflen Qcricl)ili(t) auf? 

ficlatTm ju tpccben 1 beiiii Dc5 Pr^tons OiHciunp &cjiuiiO 
'\9^^ ottan barin/ ut jus dicat , fonbern auc() ut addicat, 

/(jfi^dum formulam ; Do , dic^t (U^i^- SlUeiU Jusxt* 

' 'jiiAHv^^bat ^iefca Uitterfct^eiliiQter pr^dia provlnciaiia unO 
. JMica auiigie()cben« vm vn^ fimdusiUmanus» ftipeii« 
: 4iaciu« obCC Latinus , fagie cr/ fo foa ^ dominlum 
per craditionim udam plentiBme tfansforiret n)erben« 
Hinc ceffat quoque diftinftio inter dpminium Quiriia-» 
rium & lionitarium. ' . • 

(4f ) Non i}Uflevis traditio Gramm^taca tran^ftft 4ominiunii 
fonOeCII nnii liB timlus Ofo Olufii ad tramfereudQm 
dondoium habilii |M(et) fCQn^ Tiaditio ift |)ier caQTa 

Jimima 9 a qua dominium incipit , unb n)e((i)C bic Pof« 
ieflion iv^ii citulus habilis abcc t|l caufa remota , bte t^Or^ 

5ergcf)en mu^. ©al)cro ift baj Commodatum (cin titu^ 

lus habilis ad dotninium transferendum , Q)eH (Cl) ni(()e 

; fcitimention t)a6ci) fta^c/ 6a|l fter anbcre dominus ©er*, 

\tfi # nie in mutuo , in emtione« venditione, {iermu« 

tatione &c. 0ef(t)iebct/ («ilMnMC^ ojfl Him iiw liiit Af^ 

• • ^ (To) 
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$.41. Vcn^ita? vero res & traditas non ^te^ 
emtori .dcijuii Lincuv > quain. li vciiditpri pretiuin 
iblveiits^vclaUQmodo ei laasfeceiit > velut expro-» 
niillbre, aut pignore dato, Quod cpanquam cave-. 
tur ex iege duodecim cabularumj camen rede dici* 
toq» & jure gentiun)» id eft, jure natttrali» id efiicL 
Sed li is, qiii vendidit, fidcm cmtoris fecutus fueritj 

4icendun) eft» ftatim rem emCQris iiei:!. (50) 

' ^z. Nihil autem incercft^ utnun ipie dortiinus . 
Ittdftt alicui rcm iiianT , an voluntate ejos alius, cui 
ejusrei poflcffio permilla fit, Qua ratione, fi cui 
libera univerroram negociorum adm^ < 
ia fuerit a domino> isque eic his negociis rem vendi- 
deric> &; cradiderit^ faciec eam accipiencis. (51) 

. De ^uafi traditimc^ Si traditio ex alia cauja 

pracejfkrk. 

, %: 4^ , Interduin eciam iine cradicioue nuda volun- 
\ • ' las 

((o) Per eintioneiii*venditicMiem oinnes homtncs ^ faum 
l^lem cranfaiberc in alteriim. SRott ftcbet ^cr Httf tk 
Imemioa tcc Pacifcentium. !EB<i j tn biefem §. fle^t , ge^ 

. b&cet ixtm^vSi ni(t)t t)ie()ec , t)oct) poOen mir ti mirtiebmem 

In emtione-yendicione i|l jtDOC eitl titulus ad transferen- 
dum dominium habilis j fed NB. plene, dominium non 

transiatum eft , tj^ aucft Hi ©elD bafuc 6ejal)(ef wocben. 

' 2)Ctjn bU traditio ifl btet.eonditionara > condicio nihil 

. pomt in efle. 3Ran fupponicet aQeieit : nKnn ml) bai 
. Preciam»itl>Ma)>lct wecben. (£t)ertanemtoramOnidbt 
ftasens M> etnec btefcc Cqndtaon renunciiren, nnb 

aktri fidem habere) ud fit ^noddic^ lic dominiom. plc- * 

ne cransfertur, * *• • 

(s 0 t(l eben mcf)t f^^letfttecbingJ nbi{)i(j/ut dominus ipfe 
tradat. n im bic traditio aud) Dunt) cineu anbeni/ buccO 

Cinen Procuratorem , vel Mandatarium gef(|)Ci)en, nacft bCC 
; Qsod ^iiji^ fiicit ppr aliumi ipfc jrcciife ccipafetur. 

U4 (5S) 
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tas domini iiifiat ad rem trtnsfcrendim : veluci & 
ttm a quam tibi aliquis commodavcrit , aut l#cavc- 
rit, aut apud te depofucrit, poftca aut vendiderit 
tibi > aut donaverit» aut dotis nomine dederit. (5 z) 
C^amvis enim ex ea cau{a tibi eam non tractident* 
eotamenipib> quud pacicur tuam elle» ftaomtibi 
ecquiritur i^roprietas^ perindc ac (i eo nominc tifai 
tradica fuillet. 



(f a) ^iit mtt> dt tradiiionb divifionc gebCinbeU. €^ iflt 
ilbu: traditio yel vers » vel ^ffs. Vera m\) %mnmt tra- 
dicio rerum corporalium» fcd fcrum incorporalium eft 
quafrtraditio } hx cnini don ^ofliint tradi , tangi » pof; 
iidcri. Onrne dominium incipit a poflcffionc & folo 
«nimo^ omnis poffeifio inciplt a tradittones onmjs vero 
traditio fupponit rcs corporalcs in fcnfiii mcurrentes» 
Rc$ incorporales funt intcUigibiles, in fenfus non ittcor» 
rcntes j hinc jura non proprie » fed quafi traduiuur. 

SUfc traditjo beflebet in patientia &ufu5 a^f iencr@ei:* 

ni^ paticntia, Ottf aimtlC iBcitC ufus. jyai t(i loco tra- 
ditionis. Vera craditio ift, quando dc manu in miAum 
dc , tramdo , mt> t(l lM()t Cin Modos acquircndi dvi* 

lis, all nararaiis. 3>cmi4in JurcNanm tiicigenllic^ Nis 

ne traditio nbtifi9 1 (onUtA t» i(l flenuj / fi voUmtatcm 
mcam quocunque modo dcdarik SBentt vtit) CNC 

tio* in bttS bit DcrfauiTie ^)au^ einfubce/ ein S^u^i^ «wf 
fcem ^)eab anf(t)urcn laffe / bie 6(t)luiiel ubergebe , fo ifl 
ti nuc beu(lict)er gemacbt , ba^ ic() bir mein dominmm 

ItUnme^C Ubcrlaffe. ©iC Traditio fida ifl vtllmia nM^ 

nus^ yd ifrevis numus^yd Sjmhofica, s^cun at)er etnetn 

bclieftCt / dichotomias .}u tm^icn I toiC Kamvs» Tabor» 

: Lyncor get()an ^ fo (au matt autb fagcn : Traditio fiaa 

cft ytiyfikhBca , yd nmJHfmiolka , \M {Hgm i|t.^ 
/m^^ mgnns vel iff^m. ^Oetn iHttan tfl ntt^ 

fideaen. FiSa traditio ift / ©eun etnjag bafur get)alteii 
' iDirb juridice, aW ©cnn e5 gefi^eben rodre/ mclcfteS bocD 
in Der 5t)at nicbt flefct)ef)en i(l i traditio fiaa brevts ma> 

nus iji ; menn i(t) poffeflienem rei t)abe / e. g. tibi^ librum 
CDmmodavi» nunc tibi vcndo aut dono fo mujlefl 1)U 
gtPOr I OCnn i4) Aria^ 9Ci)Ctt UnD vere tcadircn toottc/ 
inic Ml flciic(|Cttc f&u$ 1 ^uia eommodatnm pm cft li- 

- tenlya 
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Dc traditime cUnnum. s 

$.44. Item fi quis mcrccs in horreo depofitasvcn- 
didcric» £biui acque claves horrei cradidcric cmcori» 
cransfcrc propriecacem. mcrciuin ad emcorem. (j j) 

Dt 

tulus habilis ad traosferendum dominium) CC|1 Q)UDCt9C6cll^ 

uni) atitxnn u6(i*9abe ict) bir 9 aU »(rtauff^t oDcr g^ctKii» 

tfCI^ SCcil C5 ato Oeitldujftis ^ oegligicur hic circai. 

. tus » unb ifl Kmii 1 Da M bai gel(e()ene ^ud) fc&im tii 
J^di^ fmi QHim i4> fogc: 2>u eonft eliinrlwNKii# . 
K fot Mt flcMictNte feon. Z)cmi ^ ira* fiogirci, alf 

ob i(t) bic folcbeji 5« vera in btc ^nb gegeben ()arie / ut 

' transferam dominium. Traditio fida longa manus t|l, 
ii ex longinquo monilremsuc fumaStCapias tibi^quod 
alias in propinquo de manu iii manum fuifTem datu- ^ 

rus. ®o mirt) fol(f)e communiter ccndrcr> ii i|l abcr ju 
tneccftn / baf f(t)on Accursivs » tym maii c< f aum luicaticit 

fMtC# obfervirct/ bap MC^ t»£M loiigai imD inena ma. 
sios CitlcrlC9 fto i ui otnifoe eidm brefioRe acori tttlH 
itl bce tfi omt^ Ml Difeeoi io Jure ooftro ni((|t 

. \mi\vSi exprimiret. Sgi l)ai Dec Atoisiijs , ctn SReapoli.- 
ianijitt>ec 3uriit/ in feittcm Jraa. dt pjfegumy t)cm Ac- 
. cuRsio SBeofaO jjegeben. ®on ftiefem Aulisio ^ man ein 

Compendium UbCC bicDccretales JurisCanonici » fo ni(^ 
UnebOt ijl : 6< ifl alfO in conftituto poffelforio cinc tra- 

dicio brevis manus» ncmli(() i(() I)a6c cincm attf fcki^u^ 
leoo. gitblr. gdieben, foict^trgcflalt/ baf er nunm4|»r tii^ 
. otibcrf# ottctti^tcr, tm^^aiifcfften/foUcl i&eoiio. 

sfedne f^COMlMI/ OOb 10 bCT vcrus domidos fcQn fM. 

j) Traditio fymholka fit per fymbola , Dl)eC SCIDiffe 3<i^ 

cl^cn I «t in feudis burct) Dctt ^)ut , @ct)n)crl)t jc. wel^ ^ 

figoa arbicracia (inD* ^ic ctiam alias res per fymbsla 
tradi pofTunt» v. g« per clavcs horrei>per ramum, jg^e- 
bam t efieftncationen, ^SM m\ abec fleftOciKll io 10 . 
pnefent]» Nam fingitnr hic diqoid« fiAio inicanir na* 
turam; X&m Ctlt^al tradirct toirb / mu^ Cl /a praeTcns 
fei)n- Qpi<l fi trabes emerirn» & alicr illas fignavcrit . 
. an fymbolice mihi traditx funt / Stryckius ^at gcmct)^ 
nct f fymbolum muffc a re ipfa diftindum fcijn ; alfO 
fC9 e8 fymbolica tradirio. SiOleia Huberus fagct : Snt« 

IMff tlWl Ci rymbokim a re ipi^ di^Undum (C9lli^ ^vt 
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' De mijjibims. 

§.4|. Hocamplius>interdum& m*incertam per* 
£)nam coUata voluntas domini transfert rci proprie- 
tatem: utecce, pra^tores & confuies» cuin miiliiia 
jaftant in vulgus> ignorantt qnod eorum quisqae fit 
cxcepturus: & tamen, quia voluiit, quod quisque ac-. 
€elIerit>ejusLelie> fiaciii) cum douuuum cBid^nL(54) 

Dt 



IDir (K^ItCtt pro fymbolo s SigillutD eft inAar fymboli, 
Viil HvBER m Pr^le^. Conf. D$Jj[, mea : O^JrdtM- 
^ Tefia 9 tHOrtir 10 Oik OpiniQnes conciliiM 
93ifn)dkn tfl rymbolom & rigilloin cpnjunftum cum 
re & haberur pro iigno, pro fjmbolo , ac (i rc vera a, 

rc diftindum cffct. Unb Dicfc aKeeuunq HuBERi ift roeit 
fctfftr gtgtuRbet. 3e ftmplec bie ttm iniD , beflo mct)i; 
SymboU ita\xi)in frt > babec oXi bie Koinec nafl) uttb riacf) 
rafiinirtet mutDta ^ imb {alm , ba^ bie Symboia nmi 
jitopufiges odren^ fo (amen auc^ folcfce ab/ n)cict)eS aucf) 
ftco ttitf S)w#(n flcfi^c^i Dit «6«; ium W qo0 

ImiIwii* 

(S4) ^ier tfl TRutoiriAms t)on btn DoAoribos fe()r gemi0^ 
^anbelt morben* £)er Cafus : aBenn nian C^elb auS^ 
»urff</ e.g» 5eo ber 5taDfer*3BaM ^ cum ia Capimium 

iretur &c. mt ifl boi fir etnc Traditio ? Plurimi JCti 
Romani [)ttl(en Cj pro traditione in perfanam inccrtam. 

Unfere Phiiofophi unter ben^uriflen Uubm imrukCi iiitb 

fogen/ e« fet) t)ie[mel)r dereliaioii traditio itt PcrTonam 

incertam fc9 mi QNi8bcrlict)el. S)i(fcl fogct nubt oaeiii 

PussNDOjtFf t fonbern aU(() Thomasws ad SHrsKMtmn 

XmtAH tm m Mcfcc Coatrofers tiicl)t biel 9Clcqert ifi / 
' fomuf mfl«l>o*njiffen, baf Wc aUe3uriaenfnkrtl diftin- 
guiret, unb baf man bigojeilen fagen (bnnc/ niagis aii- 

quem dcreliquilfe aliquid , 5if©eilen aber/ magis in in- 
ccrtam perfonam tradidifTe. (Jg i(l gar ni1)t abfurd. 

2)ie atomtfitcn 3uri|ten / melfte* iouier raffinirte geute 

toarcn/ raifonnittcn na4 tbrer arte jtiris fo ; Si mifBlia 
fp«r^ in vulgps, fe t4> ()a(CII, vt perfona ex Ikm 
ccem hominom rem meam halieat ^ tlMt fi rem dero* 

Itnqno, fo tcrfinitRcte ^ tittcf) nii|)t Dtcl barum / o5 e^ ju 

©runbe geftet/ ober con einem ©iet) mn^iti njirb^ oDer 

&ttlMct)t I o0ir ol) e^ cin ^cnfcO kl^vmu SScnn i^ mi 

au<< 
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babitis pro dercliSlo. 

$• 4<f, Qua ratione yerius eflc videtur, fi rem pro 

derelido a domino habitaai occupavcric quis , ftatim 
eum dominum eJiki* Pro dereli<^ autem. habedir» 
quad doxninus ea mence abjecerjc , ut id in itaBnero 
rerum fuarum eile nolit; ; ideocjuc ftatim domiiaiis . 

?ius ^e deiimi;, ' . 

Pf^ja^ii in mare levandd^ nwu eaufi^ Dc bU^ 

$• 47« AUa ianc cania cft earum rermn , qu$e in 
tcmpdhtc lcvanck navis caulft cjiciuntur, ( j j ) H« 

' ' cnim 



^ ammV^tf fp iU meine ImeBtion , ut hnbeant homines ex 

' hac turba i ^perfoiuri foOcn c« ftafttn , unrergc&en foa cl 

llU^i «erDerOen amO nicl^r* £rgo magis bic trado rem. 

qvam derciinqno. nuii 0leic5 pUlolopliicc fcu 

Hnf fltOfCtt ttWerflKiO intcr haiic mditiofiem in perfo^ 
moeitam im& darcliaidnem flnbe , \m$ ioH) 
ibten Principiis nrtfteifen / unb Tribonianus ijcn bic* 
fe$ nm fur jic^ gefagtr, fonDern aiic bie alren JCti |)abcn 
^ wefc« f(t)Dn gefcset. SKan Darff alfo ni^r fo auf i[)n log^ 
1) lieben. ©enn O iH ec nic()r VKi}titt m\ bicfcr DeGifion, 
^ j a) t)a5en jte t)oc() sUiquid rationis gcljabr , iinD eincn rccl* 

j )M.Uf^)a^i M fosc^P wiOt m, mn l&n^ 
wn. 

(n) Qu. bcnn j^aatio io mam einedendidki? Refp. 

. . €< fa)(imt,qaod iic; ^kfwtmti» iM ^Ruf aiamst, 

* \Ht tbltt an< Siot^ Si fitic neceffitate ejiciat , fo t|) ^ 

' fcin Bacitfel , bap er e? ni6)t mc^c ftaben mia ; in neccf- 
flwte aber finD »tr nic^r frcogebig. ©cgcn mcn ftnb mic 
alfo in mari liberaies ? ©icImcDr mocOtcn mir biefeS lieSec , 
Malm/ m mocI)ten tS md) sern mieber babcn. Fiago 

[ ergo , rcs tuas in mare projedas ad littos ^umcUi > tii. 
4- f^perifi mam rem <c potcs aSirmare clare : mnc rem 
. ::^^^tini eflc aja» |an man bit cxccptiooem d^iftioiii^ 
P4rt^. M > pCtCupaitiiipis ex pane alterina 9Qrf4)uQcn? 
• " Jtet^; 0lcirt. Ji|c^ iil iieceffiure^\nion cft liberalem 
:; .cffe. ■ Jacere ' extra neceflitsitcm liberalitatem involvit 

; 4cKjUAioacav Hoc cafu rcftc fit occup^iua, fccus 
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eium dominorum permanenc : quia palam eft , eas 
non eo animo ejici > quod quis eas haDere nolit» ied 

quo magis cum ipia navi maris periculum effugiant. 

• , ' Qua 



.ac pciori. SMfa dedamirctOMII dC» IMCte MQril^ 

8lc^(/ muc Mc SSmWm, Dit oBtf, iMtf mi< Mn 
sDtecr ex nauftagto anl ganb geiriet^n mtrb , occupirctt . 
unt) nt(()(l tDiebei geben , ja fo oariSOu birten, ia^ cc bcn 

, 6n:dnD fecincn mbgc ^n^gcmein b^t man biefe^ fiir cr# ^ 
tDa^ unbiatsef , aHm tocnn fattf! mW f iinblicbe^ m bct 
SEBelt ivdre , flunbe el qut. 3t)r (Sebrt lt)ut aucb ntcbt^ 

' tam, el 9efd!)et)cn tdglicb munbecltcbe SuppHqoen an ®Ott* 
2)cr jjombolmcr intcnuon ifi, ba^ , mm ®Oit ia eini» 
gc £ai(f Ottf bcc ecc ocmnglucfcti Iteffe, ec tt)tiea t)or an^ 
tcrn biciutficmorfi^enc SBoaicii n £l)ca OKCbcn lafft. 

jotdidircn OflC in unfcrm Oc6ce utibutem temporarlam i 

SuU^t Mttyen mt eine Ciauful an ; SBenn el ^Ott gc# 
fdnig bai berjlel)et )l(b ol)ncbcm wobl. Da^Stranb^ 
Stc^t ifl ubtraa gevefen, in @(bmeben, Srctncf reicb / 
aDeutftblanb / ©dnncmarcf. 3n ©dnnemarJ ill cl erjt 
lempore Carou V. a&fommtn, unb fpdter. 2)cn Sorns 
^olmcrn aber bat man el gelaffcn/ tocU bie Scutc fonfl nicbK 
m lcbcn ftokn , barum bat cl ibncn bcr 9i>\\\% cQocedirct* 
-Moxm tm hicM 9ic(bi ? bicDoitHtcn fogtcn / oii Mt 

nif cn Stbmcr , hoftif » hliAiUr eft • quodcnnqufif nacai» 

TS>ic Stcmbcn Mitt iingctKthcn , mtc Scinbc, mtlbc lcntc* 
tPil^ W^noct) im 5tei^ fo ofel/all fremb, c.g. etit 

rYibilDer / frcmber S:crl. 9Raii nabm aflel frentbc wcg. 
SBtlbfangl^atecbt ifl uberafl «cmefen in Dcutf^anb , 

P\a \\m\ bie ganbflretdfter , Vagabonds ju 5lne4)ten gemacbCf* 

- SBer feinen ^pap J)atte , mar ein grember , ein Seinb. 3« 
JDcutfcblanb tDar bal SBtlbfangl - 9le(bt (in Regaie impe* 
ratoris. ;Die mciflen Snrflcn maren mit bcm aBilbfangi:: 

: SRecbt bftebnet. ^ai eiranb^SRcibl ifl ni(|)ti anbcr<, «l< 

Jus WildiaQmnii in m. gtontettalfo Omb iMtf &tCX(^ 

Stect)! defendiccn. ^ebcrman t9cif , mal babin fd^rct/ bd« 
Don 6efomme er nicbtl miebcr. €1 i|l aucb fcbmer iu hu 
«eifen / hanc rem cffe meam. ©omm ifl in gconcfrci^ 
cine qeiDiffe 3eit oefc^et tDorbcn t)on |. SJtbttaten ; nacl) bc^ 
ren SBcrlauff ci bem Fifco. Ob cl nun ber Fifcus 
bef5hmit na^b etttem ^D^onat / obero5 cl bieiBornbolmeif 

' iUi<f|u M miwKB # i(t lincciA^i und ratio^i^iica \% 
1 - " ^lobcj)/ 
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Qua de caufa» fi quis eas fludtibus expulfas,vei eciai^ 
in ipfb mfiri naftus > lucrandi aAimo abftulerit> fiir- 
tum committit. Neclonge videntiir difcedere ab his, 
qux de rheda currence > noii inceiligendbus dominii^ 
cadunc. (^6) 

TITULUS n. 
DE REBUS CORPORA- 

LIBUS ET INCORPORA- 

UBUS. 

Secuttda Rertm divifio» 

QUnlam praneita res corporales funt, quxdam 
incorporales. Corporales hac fiint , qux iiia 
nanira tangi poflimt: (i> veluti fundus, homo, ve- 
' ' flis, 

excrciren Mffcf. 

(t6) 5Benn i* fonft c(»a« Dcrllcre, c. g. Don bcm mmn , 
fo iH c£ cben/ oU mcnn tc() ctiDad in mari Dcrlterc SBcc 

HMrt) ^tec animum detelinquendt ^abcn et)eC fC(Kft l&H^ 

' nen ? ;ajcr c^ /inbet imb tiut» miebcr gicbt r Airtum fa- 
cit. aBom fk^ Dcr domintu tiiit^t 4uf{em (an , belHiit cl 

• tcr invcmor nocO bcr aektinttiffit * fDnfi gebtettil Dcn 

Fifco, Det ^ imi Invenmi iw prannittm invcmiiMiis. 

.MfiveiieQ m/b el Den amicn gcgcbcn. finb lamer ar- 
bitrina ex icgibus civiiibui. 38cnn ober tcin le» Da i|i^ 

tnfciitor rem retinec. 

(0 t)i<f<sn £iml m bem bortam , ju UKictKai te 

vmif Wimt, abgeA^nbirt , bomb man (KrMttbtincn 

&ttm ad .Servitntesmmbenfbllnt Rcs corporalcf tterben 

' definiret , qu« t:mgi potfunt. f< jft aber ju roiiTen, 

• bOj bOi SBJort tangere Drec pro omni fenfu corporeo qe^ 
nomincn Wjcrbe» Romanl id corporale appclJabant, quod 
in feofus incurrit ; cangi res dicuntur , qu« fenfu cor- 

porco percipiuntur. ftaben bic 9iomif(bcn 3nci(icn fa 
I I9(|| fie Stoici flMten taftum primirittm 

. fc ■ 
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ftis, aimmij argentumi & deniqiie alia? res inna* 
inerabileSi Incorporales autcm Ixmt, tjux cangi nott 
pofluiit, qualia func ea> quce lii jure ebnriftunt: Viu!:* 
ut haereditas , ufustruchis , ufus & obligatibncs quo- 
quo modo contrad^e. Nec ad rem pertinet , quod 
in h^reditate res <:orporales condnentun r4am '8t: 
frudus, qui cx fundo percipiuntur^ i;qrporales funt* 

— ' >^ s , , , ^ 

ic generalem fen£u|n vocant» &,putantj omnes (enriju 
ia uiuim tadum refolvi poflbt. fa|l n)j( CAKTEsrijs^^g^ 

HICOtlM* vid. SmcA littb Ltpm ^jfit^^fs Afks L u 

tefiphi LUnm ft Hfiim , it. Casp. VmvMs k PddU 
Phfhjophia Stoica, Ea vero > quse in fenfus corporeos 
hon incurrunt , fed tantum intelliguntur , vocabant Ro* 
mani non-entia, non exiftcntia, quamvis non fint nU 
hi^: vid. Noodt Probal/il Jun Qv. JLz» C. |. Wesen- 
BECius i» ParaMiis (jtt gtO^ quarto cum Notis Vinnii) 

ibit bte Digefta » (iti oele^mj 9u0/ aut ioei(t)tf 
. I^altt/ ftU Qttf (ia<6(()miralim. ^iefier Qftiitct res incof- 

: porales non^ei^tia. Joli. Smnclinis C^pictt t)iefcl*tttl 

7hej2. biojg conrjgiret/ unD miebcc Bacmovium unb Vi»» 
NIUM gcjeiget, baf fie nidn ucrflanlxn, quo fenfa Wesen» 

BKCius res incorporales non-cntia vocet. Re$ incorpo* 
rales non funt non-entia, mcil nwn ex effedu fuljet/ 
maxime aliquid e/fe > Sc funt tamen non - entia fepfu 
£toico > quia corpori opponumttr» Tektuluamus ^ot 
, ^ Ht^e Prindpia ge(Kl6t, tttDtm tt f<^i^ Omne, qubd 
: 1100. eQfpoream eft » .eft iioti^eiit § nou ekiiUiu ioL 
: eorptcdifer > it Deos eft .cotpm > L e. re veia eitiAeds» 

S>ie 9i&mer fagten , bie Jura ^nb ferne Subftantiie in ion« 

gum , latum atque profiindam c^tcnfae , jte finb abet! 
tOCb feine non - entia pure talia * fed entia mOralla in* 
telligibilia i Obligatio mitb nitftr gcfcljcn , QttO^iVl ObCC 

mtiiiiMh (^^^^ ^^^^^ ^^i^b rcrt) (]cfel)cn. i|l feiti 
iioti-^> fonbcnt nur fcin ens ienfibiie, e6cn fo menig 
oU m» * i)^^^ I (?^cof(ten^@tue{ otfCft 

iKlt^ t)Cttn ^^ot ^tlfct i6. (Sf)r* valor eft r<s iucbrpo^ 
fali$ , cin tittmeriis ) MaiTam fielKl lltdh ^ Obce valorem 
t)i(b|| fed Tidot tameB npii^eft qoti*e|i$i.&d etii ati*^ 
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6c idy quod p: aliqua obligacion^ nobi^ dcbecur^ ple* 
rumque corporale r vdmi fimdtts^ homo, pecu« 
nia. Nam ip(um jus, tereditatis , & ipfum jus uten- 
fli fruendi» & ipliim jus obiigationis incorporale e£b- 
£od4n ticiaieto fnxf jura* pr^iofiun urbafunrpm £s 
ruiUcorum, <ju»x etiam fervitutes vo^^tiu:. 

TlTU- 



qood lottltigibile'»' vUlbile etiam ratione effcduc ^ 
emnes coQtradus Sc oliligationes , moralia artificia funt 
non-cntia certo refpedu. SenecA fofl JtDQC 6- CA* 
bit Surijlen mam btt Locutlon : HaredUMes ad rts iit- 
tOrf iraUs , res haredi^arias ad tes corporales ferttnere^ iWlif 

tiAoiSitt \icibuii mtt \iS) alauk , tt ^ QictKCtncObjedKv 
bic cincr semadK/ bci; (cm 3tiriR jtincrcn / Dcim &neca 

MrfblllbM Jus Romaitiimpi. Bsuk^^cku h$ Ot/ettf fuia 

fagct/ ftt) iintn6g(i(t) / 1)^^ SimcA p tumm acmcfen* 

Oiodlie jus att^btit ad mundum intelligibilcm > f<d cfie»' 

Au cft fenfibiiis , e.g. i(t) latJe Dit ciiic ganfteStttH/rem 

maxime corporalcm > utlb ncf)niC inil' jus colleAandi 
rem incorporalcm. S5ic Res corpor^ks (inb vcl mMes» 
vel immhiles, Immobil^, eft » quod velplane ikon> vel 
ftlcem difficulter de loco in locum movetur. S)itRes 
iqcorporales dbcr fin&:CigcmIfa|^ mMT mobiles t]0(t) imF- 

mobiies. 2)<it)(r"itknh gcfrdgct ti»trl> , nMinn iMt ctecfc 
ftinc licgcnbc unD fa^rcnDc ^oabc t)(i'mad)ct t)dtt( / 06 ouc^ 
Donmter bic Jura Dcrjlc^cn '/ fo fan man imt nact) dci: 
SubtUitdt nicl)t anberg/ a(g mtt 92(in ammort^n; mcnnict) 
obcr in praxi interpretircn fofl ^ fo fou i(() nic()t auDcr*/ 
(rf j mit 3a antmorten. Senn mi D(r QJamr Dooan/ 

an jura fmt immobiIi^> an vcro mobilia? ^ai}(tau(6 



gice fiapct mon C^. ja^ hyj[>odiec» in re imniobili cft 
ctiam immpbile > 9{(ict)mic man fenfti juridico fttfCC: 
(^od qua^dam rcs mobiles fiant immobiles» e. g. DiC 

SBcncH in divcrforiis , bag Oeffl)uf5 tu Dcr Scflung , Dcnn 
Dicfc unD DariU deftiniret , fia^ fie Da Meiben foaen. OD 
ttiau nun ffton in genere (eict)t fet)cn fan/wai (tn( ?esmo- 

bilis OD(C immobilis fepi (b H)irD DOCD in fpccie otft Uis 

i»^gcilrittcBi o»MtSB^^oDci;@(blff«4K«<)len 

aa 
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TITULUS IIL 

DE SERVITUTIBUS RU- 

STICORUM ET URBAJSIO. 

.... RUM PRi€DIORUM. 

De firvittitwuj rujticis, 

RUfticorum prafdiorum jura (i) lunt hapc: Iter, 
aduss via, aquxdu&us. iMr eit ]u$ euudii 
mibulandi hominis» non cdam jumentum agendi, 

vel 



. «dres mobilcs Ot)er immobiles ju Xi^mn, tX) ftennlXlj 
Jus Saxonicum t)i( 6ej}€ Decifion gcgc^en / Unb 0>M t)a^ / 

nwg Scb* SlietM aoanb* unb 5Raqel?fcll ifl , pro re immo- 

, ' bili ftdlr. Vid. Mattm.Wehneri a*y<i^. iVjS. Wtf . ^afer* 
ni^* <E j ^tfyi iH pCC definitione rerum corporalium 
Mt diftkiAion imer les mobiles unb immobiles ^ IMUg/ 

. OU bt( Urfotbe , Wmm ixr maritus haem mo* 

biliaris ifl , ob(r tDacum in Ctacurfu bU res mobiles f^/ 

oU bie immobiies , t^erfauffet mitm / a( i Q)el(tK< ^(ODcl 
gan^ anbere Urfa(t)en baJ. 

it) ^li^MWCiQKir baS jus hanreditai;ium pber hacreditas (U 
IK res inoMrporalis > btC res bsreditaria attr (tne res eor^ 

/ poraiis unb b(i|ce SiinECA» iMe'8(bQ4>i/ Dic 3urt0cit 

mi Uni^(1>crid4ci / M S^f^d^t : HaBreditasJeo ime 
4 tes incorporalis i alfo if}(< aud) mit bCltSerTlnitiiitiiftC* 

• f(baffeit/bi( an unb firfi(t)'«« incorporafcs jlnb/ bie^Sa* 
: (t)en a&er/ auf benen Die Scrvuutes ^afften , jtnb corpo. 

rales« Servituies & jttra perctptumur InulUBu , n)i( Ci- 

cERo Tofk. G ^ faget. iit abcr moW ju m? rtf cn , bai 

t)ier Vivix de fervitutibus perfonarum, al^ tOOt^OU in bctlt 

crjlen S5u(l) aeftanDdt »orben/ fonbern de fervitutibus rca^ 

liba8»defer¥imtibusrerumbic:f)teDe ijl. S)icServitustflvel 
perfanaUa,'irdpiaediidisfiTerealis^it| ]j(tKtrpmdiumfervie 
perfonsewtnbiefer piaBdiimip<aedio'& Scmtliseftisi 
re alienat prxdium & praediom requirinuv 2>ie Urfa(Ot/ 
Ibarum man auf Servitutem frel^ n^ar conjunda cum uii» 

lirate ncceffitias» ^(e|e< aOCtf inul WXi \\% fO CUiMbtn ; 
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»110 atr iUHMiicn am m miutit/ anb faiTmir f«i 

mt > e g; 3rt> ftflbe (ine acteft obir ttii<n mv ohiic iOafe 

fo bmc i.^ iim- r.on Dir mi, Mi mn DciitS E.m' 
do tn mtm Pr^d.um ju ieittn / ebcr mtin asitf) in Dcinctlt 

ferviens . niiD mein Fundus m Prjedium dmrtiiuiu/ 

gr ind...duum flcfcOrnmirb, foitlwnfltiKSiK 

. W ?r*dii fi(6(ta|i (0 fOtlCt Rmn, quod fervitus fu xtcr. 

. ngjtc 1(1. Dtnn i!t) j)abc la Dtt Intention, nicm Wut line 
i«erniptione nnt) btffdnDig nixm Ju mad;eii. i)a()(r» 

fagtn aiIC|) D»Do(fiores. quod in fervitutc caufaiffe *r 
beat naturalis. non vero caufa nrtificiali». Nwfininit» 
eit aeterna, c*tera omoia. non «^ue« ars enim interrBm- 



y vMn. .->..*.-»v... ^<»wc i-erpetuo pcaMMtt) nieum 
fit.wil? .volpi ^ ntal W*3uri(]cn de caufa perpe. 

.wa. ©tnn feKi)t6imr fa()cn ni(l)( aufDcn dominutii pra;. 

dM dotninatttis i Daruin fagicil |it , fervitutem faciendi - 
««I dari i fervientcm non debere facere , fed pati , fonft 
Warc Dlt cjiufa fervitutis ttUS)t naturalis, .fbaDern artificia! 
lis unD nitt)t perpetua. Natura perpen»^.anificium. 
& fa(;tum homm.s non ett perpetuum. Scntt iMnit 

fctr 6erv,ens ni(tt« t^UN t»ia oDtc.teir fofon UkM mos 
Wcftrmcflta Mangm / .aacin iiuniiiOt;. ,mmTaS* 
««^i">'r«>. «.««to «atolintl«u.^cn / tVS cS 

IrouftKn. Ii«efim careo p>«d>o . careo utilitate S 

^'&eryieps.fan Ki atttjcit Dcti dominanrem DcrbiitDfrn 'J^ec 

canfa nvS)t perpetua . v. g. aqu^duftus per fervitBtem 
/aciendi. fo Dag Dcr anStte in fuo f iindo (laticit ttft aiit# 

treOen fofl, Dag c^ in wtiiicii fundum fin» f«^. 

tus fecend. iecundutn priwipia Robmm* <M «ot^ por. 

S.'dli«Sf »wlfl-««9a- au.^gtn.i)rct itt. 

iu«to ttflM» l^iin , ut ex alieno aliquid accipiat. Mt 
Wn l)Cl(fet, nian tS m UKbt ferv.tutem taciendi . fed a 
Kn^J/X;* ^«•^''«■"'nas pr*du duowWi» li)UI 



Diaitiz 



%z Ikstitut. JOSTmiANl LlB. II. TlT.Ilt 



8(11 fagCt ntan ObtC ni(t)t/ fervUuiem in faciendo nofi . 
coafiikre 3 Dol mon nic fldauqncr , quod poireffor 
pracdii dminantis aliquid faccrc p^t, fptitHtn nuCDOttl 
pofleflbni praNlii fcrviemis. einigc opponircn : Wiit 
lan bal f<t)n; praediuni fcnriar pnedior .S)ie ^Hrfc» 

mn fervifcn la otft Dariitncn ctttanDcc # fic pacifcifcit Mil 

linant)CC Ubcr iit conceffioncm fervitutis » n^tC bcr Titiiis 
UtiO Bfrgxrus raifonnirct l)abcn- SlOcin tHt Utiliras mitD 

^tcr auf Daa Praedium gclcflct , iH) n)cnDc mctnc3Iuflcn »Dti ] 

tKtn Praedio ni(()t ab/ praedium & pratdium comparan- ' 

tui; Vid. DoNELLus. ^an ftc^a 9icr ni^t auf Dic ^er^ 

fonctti btC bal Pradinm iMrt^cn, qvi fuper pi^dio pa* 
dfcmiiiir» fOHMm mif IXII Pracdittni» qaod imnc mili» 
laMii pneAat |>a< Pr«dinm foO nt^K ^ t^ofao 

utiiitatem babcU/ fonDtrn ii foQ perpctoo tiule Mcibciu 

Caufa artificialis» fadum hominis if! ni(f)t pcrpctuum, 
fed i|ciHimemutaturi DcnU CS dcpendircf DOn DclanDcri] 
fCtnclR Arbirrio , mcnn ber dominus fcrvicns fcinCU 5f Opf 

ouficftct 9 tan cr mir utiiitatem ()emmcn. 92un (an mat 
Mpct)ariugciiMii)flM»c(Diii> aOein b\$ Dtefr^ gcfcbi^ 

|)Ct# Mlf .tnctn praedium carere tuilitatc» onD tClttPn^ 
Avn fci)ii« Fadnm ^ arciiciale quid t iaAum non 
eft artteintti; canla iiaCQrilisibta eft ^ema. Ergo fcr- 

vitus in faciendo non coolHUt apud Romaiiot. Er^ 
caufa naturaiis necdfario requiritur. !&ic mciftcn ^Utt^ 

flen carpircn Dicfcl, aU cinc Subtiiitdi, Oc oerileben cS 
nid&t. Dicis : Jtan i(b abcr Dic Servitutem i)abcn / Daf 
metnc coiumna , obcr SSalcf en auf Del anDern ^auer ItCi 
4tt# feiifc ober n)irl> (Mtfia^ , fo mu^ ftc ja DotO Der do-. 

minitf prxdii ferviemia micDCC ()CrftCflCtl? I^efp. Strtck 
fagct : Deiafiidetep ia pcffit t^ieittM olrfcar^ 

iinD tan manM noc() toiKtt Concept tma tmm^ 3M> 

|)af)C CinC anDcrC Raifon proponirct D^en. iefimHs 

facknda in Dcr 'Weucn BMithec. 2)er doitoinus Dcc 
S)7aucr/ qu^ P^ti debet,ut aiter onus imponatt rcfpe- 
du fervitutis nihil facit, fouDcm IDal Cr veficirct / tt)Ut 

cr jure dominii i mm cr ftc nicDt n)ta reficircn/ jmingcc 
nicmonD/ obcc cr ocrltcrci f^in domimum, nnD bci: 

^ctaniniis praedii dofnloaiitit acquirirci Cl. Nam tunc de- 
idiqpiift ▼ideciir4| fic» Tera foa nemiiii fcrvin Dicet: 
Sl flicM Ml) ftrfkntcs^te iaciehdo confiftcotest €. j^ 

DtcSiraiis >lRiu)len? Kefp. DaDon Daben Dic d^omcr nvtfii 
^svuft. Vid. Dfjferu ch. Da vS) aud) mtmt, t)a$ Dcrfllci^' 

(^m«wcr^D Un 3ioiwm nuU (1911 foimctii Otmi ftc 
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tu nthdfMi*. 1 Praedium dQmimitt i|i / cui debetur fcr- 
witus . pnrdium fmieot , quod debct ftiYinitem. ©ij, 
K «^UOM ailCnt'*» patiendo oDtr in non facicndo , mh 

f^CmttUD l^i Namquinon facit. patitur, & qui pa- 

nwr, Don facit ©it gjomtr fagttn aud) . Servitutcs dan- 

•«» & concedumur . Doinit m Pr*dium CaDwd) Utile 

©trbcn nioflt > bie 3i6mer ()a6fn oiim vitam ftusaiem oc» 

mm , (i« f(!5<n «Uf utilitatem , nut)( Toliipt>te^. 



wr^us temponbus imm fcnritntem au^) propter ju- 
' «|iditatem Otfudb«Ae.g. fervitutem profpedus Vid 

aiU algDtnit t»{» mtl)C. Cicero fagtt : -« mehr ServiU 

«ites btt) einem ®ii(c tinD , ie tt)eurer m.-cD el Dft ift ciii 
- ^f^*^'."? i"^""* wr niittf nu^e. juainciU oS 

- differirel naO) Dec Capnce ber geute. D,» B„t) Die gene: 
Mha prinapia fcrvituti.» ^ ftnD tOWcr explicatione* 

- pr«<liai« wtcDenfaw, 

liafOINIR Mf FtMnim domitnns. <iK ouf melAej ^ieutt 
fiefe()tn •jrDtn mup, 06 ei ein rufticum o&tr urbanum 

IP / CtngetOeilet m fervitutes mfitcas & urhants, Romani 
. dicelxmt praedia a fine. ^n eincm Pr*dio ruftico ift DcT 

^ primanus finis Dte 2Siel).3ucD( unD Der ?i(f .tDau , iir (ntaii 
urbano afttr, ^»atiDcl luiD ©ewcrDc. 311 Dcr eiaMalS 

/ ttacprxdiumurbanum, (UiflwnftmDlrofticnm. 9f(fe 
baiie nan JlU^t UtirtlOt «cfCQCt : Senriw» lubana i|| , q u« 
debetw*»^ .10 orbe fito unD vice ve^a. $JO(in mail 

jS^'^:?'*''' '^'■^ ruftica. unC in rura 

^my. ««OM Pnetoria , quia dominus tanquam Pr*toc 

. in fuo «dificto agebat. 3)i( sfiornetimeH in iRom roobn* 
len Ueocrauf Dem eanDci in Dec@taDt mac aac< untcc cin« 
««Der. 2)a^ec (ttngcn Die '^vm^.n. an ju- difputiren :, oj 

A^«„/"J^!l^ ^I~J" iOcroiwgcnmufim 
fic auf ctn aiiocc f undamnt m)) oifp fot,c man auf 

9Mpr»dwm domin«iu^ MD tem VUCDC Servitus outll 
Wbuia ^enamct , IMim glcitt) pwetfinm rullicum bcmfel»- 

. . -r"f*^« / * nce verfa , roenn j. (£. ber ant ere fetn Siel) 
.ttjcto mem ^>auMc*iDen fonte. 3>a()er fan oucl) eiue fer- 

urbana , li pra;dio ruftico dominanti fiat , v. g. 
; ftillicidium , cine fervitus rutlica tPeriien / etiamii jp tirbe . 
• ' MM»I «» «enere nuc «jlK &iTttatt|, fb bf# 
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Vel vehiculum. (.x) Adlus eft jus agendi jumeQtum, 

vcl vcluculiim- (5) Itaque qui Ivabct iter , a:cum 
jion habet : fed t|iu adum habet^ ^ iccr habet, eoquc 
uti poteft etiam Ime jumehto. Via ieft .)us'eundi & 
ag^ndi &c anibulandi honiinis (-4.; : nain &c kcx Sc 

f ommt bOCb fol(l)e pro diverfitate relaciamim , pfi qtdn 
Pritdium utile OU;D/ IKMidftkiMm D^nominationes» 

non IMMI JvsfrunAifo J^i pnn itittiUt ntib rpecificsm4iK& 
Um babero bai)c9 tMic bi^(£ctt&tni|fn fobbcr SSorici; iu 
bel)altcn jiiil). ' - ' 

(l) /^r, b.l. ein Jfug^Pfab/ cft, ubi aliquis 5t vel pet 
pedes, vel jumento. Jure Romano IDerben 1. ^lS)ll\j batill 
Crforbcrt : benn bcC dominus pr^dli fervientis mul^ foU 

cben biirct) fim &ui fo brcit ma(t)cu, ba$ ul) au4) Datauf 
rcitenfan. ' ' 1 
0) ^Sus^ l^i. Pici»«Cricb/ t|l| ba ict) cin 9Bic& ooc imc 
( bcrirctbcn/ o^r aucO mii eiiicc Cbaife ubcr M ani^crti 
' fcincn fundum fat)ren (an. S>ariu geb^nn 4- ®(t)ub / 
looraul man itcbet/ ba^i n)cr Servitacem aAus |)ai^ foU 
^r auit) iter ^aDe. . 
(4) ^#^9 b i- ein ^a|)r^a?c£(/ ill/ Da ict) u6cr bicfcS auc5 
mit eiiiem Ealt^SBagcn fai)rcn , iinb haftam ercdam tragen 
fan. ©iefcS erforbcrt ciiie asccitcoon 8. ^t)ul)/ unb in 

anfraiflum boppctt fo Oicl / ncmlict) 1 6. @Cbu[) / Unb IDtRtt 

ctn^a 'Me bon ciiicm Q$aum bcruber ^angcn/ fo muflea 
^Uft f^ mh atgefc()nittcn ocrbm/ ba^ ein beiabcncir aBBo^ 
Acn baruntcc fobrcn fan* 1 Sktl $patium viae tfi inKir 

in Legibut determinirct/ man nhnmt H aber bocb in praxi 

fo gcnau nid[)t/ e. g, mi\n bcr an&cre i^m bicfe 8. @(t)ub 
Dber in anfraau 16. @cbul) imar IdiTct / abereinen 3aun 
tabft) macbct/ unD viam cinfc()licjrct , mcil ilcb bicl 2Caffetr 
ta fammlet , unb cr mm beS SEflorail^ viam ni(t)t rccl^t 
faoutben.fan. ®cr nim fcfvirutem viae ()at; berbai aud[> 

aAum & iter. i^oct) t(l UOCl) iU obferviren/ bap/ mcntl 
jbicr fkbct: ^^^^^ eft m eundi & agcmii ir amM^mdfi tt 

l^erncfr ob unb ciAcrleo n^drcn^ toiciiitdb 

teI6|l bcr Srail^flfCte 3urift/ Fiuikc. CbMifANi» OmmtenK 

J. civ. Z. 4. C ii. nad) ber Definitbn, bic f)icr flebet# 
baftir gebaltcn SlOcin e^ muf oftnrtreitig aObicr fiir eun^ 
^Uftn mtitn vehundi y n)ie foldjc^ nict)t aflcin Bynkers- , 

noui Zv4« oi/: c 7, gar biuaicb 0Cict9Ci/4onbcro ct (ic^ 
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' _ • • 
aAum vk in |e concinec. AquarUat9:u5 cft jus zffiBt 

ducciicLc per funJum aiicnum, (j) 

. De firvitutibfis urianis. 

§. I. Pnedionim urbanorum iervitutes funt hac» 

qui idificiis inhafrentl^ideo urbanorum praedierunl 
4icta^ > quoniana ardiiici^ omnia urbana pr^edia appel* 
Ittnous, etfi in ^iUa acctificata (unt, Item urbano- 
rum praediol^um lcrvicuces ivinc \\x : uc vicinus o- 
nfer^ vicini ruftiiiear (^) ^ut in parietem ejus 
UCMt. ^^icino tignintv -immittere (7) : ut (tiilici- 

• . dium 

l)cl au(t) in Xiin LL. PamhB. baJ 3EBort vehcndi auj6ru(E^ 
. licft. 5Ba« aber bei) bcn i}iort?ern vehkuhm iii^tx^vn^ Dat 

* l)at ScHEFFERus de re vehkulars veterum 

i^y^^quadiiBus y t). l eine C&afT^r^&citung / ba tKC an^ 

• bcreUiDmiiiii^; baf tc^ etnen Caoai |iei)e. ^^lus Dtefent ' 
..iUKbfoliienbcii Cn»npe(n iDteD mon fcbeni <|iiod omnis 

^ fervitt». coofiftat in patiendo f non vcro m ficieiido.. 

Scna Ob f(Oon td) , bcr ic^ bie Servitutcm aciuaeduans ' 

burd) einc5 anDcrn Praedium ^abe , Dcn Canai aucD retni^ 

' gen !an/ UnD ei alfO fcftcinet , fervitutem confiftere in fa- 

^ cjendoj,fo iil Do^) oben.f(t)on gcfaqet roorDen/ Dap maii 
' I)tertnnen iitc^t auf DaS prasdium dominans unD DeiTen 
: Dominam , fonDcrniuif Dcn Servienccni fejjcn mtttT</n>el« 
^ AMB aOeKtt, m oiiA bict^bc^Den iDttD : Dcnn Dcc' 
fement mii| c< lctbeit^ bap Dct anDcrc Mt. €ana( cctnigc/ 

ille qoidem» qt^ dorainans praediompoffidet» £icic ali- 

quid) (ed ferviens patitur. 

(6) Servitus prsedii urbani eft,quae praedio urbano ckbe- 
tur. p\i[^it (|et)6ret onerts feren^ii fervhusy miXW cilKC 

. auf feinec 3BanD onus meum rragen mu^. in fuperficic 
t|l Dec Unterf(t)eiD; Da^ ict) eitien canonem oDec ^oDen^: 

< ^int pro Aiperficie bcjaMe. Vid. Herth Dijet^^ 4^ Su^ 

< ffirjciet Dcr Dicfci moU HniiCCiC^Det. In fern^te Qtieris 

. ferendi . Da M onlwn ^auct cinc ganfte Sdd lAcr ^ 

bduDC tr(t(J€t, DeiOble id) n\t)tS, Caeteram baoc fervitaleil^ 

non in fado confittere, fupra dixiraus. 

(7) Servhus tigm 'tmmHtendi ijl / rDCnn i^ lU DcS anDcm 

ajjauec nur cinen ajaicfcn cinfpiiicn Darft^ unD diHeriret 

AllO DKjC Scxviius. Dpn j^et DOrtgen/ ut uiajus minus. ' 

Xi Dicts: 
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(iium (g) , vei dumen (9) recipiac quis iivaedes iuas» 
vel in ar^am > .-vel* in doacam (i o) i vel lum recipiat: 



Dicu ; s>itt ifl ja aui!) ein Onus ? Rcfp. Oqus ifl , t»entt 

• tims anf Dcl aflDcrn 5Banb qcUget mirl) ; ()icr ift aber nuc 
cin 25aWett auf ftk2Ban& aeHcmimt- inh«et autem haec 
fenritus w», iKrgcftoU/ 90^ mcttn bal 9au$ ooit neucoi 
aufsebauct imrt) «^atemb m^n; aKaucr otitiiblctteniitiif|/ 

m tignum hninittere queam. 

(8) servitui p/mcyii , t) i. mQad)^trauffcf^/ cduti 

' aqua pluvla ex tedo ftillatim & guttatim cadit. 

(jeiiTet/ roenn Du leiDcn muii, ut ego avertam ici 

fundum luum ftillicidium ex fundo meo. Nen aver^ 
tendf . quid hoc eft ? Bachovius UUD Titius mCDncn $ 

ti difrerireRi(t)(Don jcncm , auf Dec ctncn eciu fco nuc 

^ > tHtf jnc, HUf t^^^iMrn DtC obligatio Sed ciaie t^mcn 
diftingnunt^r. ^ Uttt) alfO ^eiffCC Servitus «eii avertendi 
^ lliiricidii , obt mihi domino pnedti mei 0011 licet fliUi- 

• ciduim avertcre alio, fed ubi ilfod {Mraecifi i»^ieil«m 
fundum vertere debeo , mcil Ctma Dc* anDcm ®Ut OOHl 

' SRcgcn^aeaiTcr , au« aDer&anD Urfac^cn cincn giutjcn ^t, 
oDcr ctma mcil Dcr anDcrc cine Profcffion l)at , morju cc 
^csco^aBBaf cc btmSiU , odcUl ctn aaDa;cc nitlH btauctKn 
'^tt. ^ . ^ . . ^ 

(9) e*eil fO ifl C* mtt t)CC Semmte Aumms sverMtdM & 
mm wrU/M bcf(()aifcn. ^hmm eft c»Qgeries & itiokt 
aquarum , fo mit CtnCT Fprce CttmcbCC DOn 06cn OfeCC tH)lt 

itnten fdnt. UnD ob fd)on Da« SRcflcn^mjfcc iuflti W ^ fo 
fan icO Doct) Da^ Onus mir aufburDen laffcn / Da^ tco tbm 
' ti laffe , oDcr mir augDingen 1 fo itft gKangel an sajaffec 

ftdttC / Dap cr mir f0lC()C< laffC : hinc avcrtit in mcum fun- 
dum, &..qai4em non folum perfonaliter • fed & rca- 
liter. 

(10) iftrfwMvf ChAca ifl , Da i(() Dutct) t)c9 anDcrtt ^auf oDcK 
^of ba< epttl^SBaffcr tett linc^lauf cn (affcn* Si ftercus 

▼el lotimii immittainir^ injtiriaram aftiom locus eft» 

ffion Dcn 9i6mern , Dic fo reinlicft Ubtcn tn 9iom, IdffcC 
ftc^ flar nicfctpracfumircn, Da^ fic DcrflUic^)cn impuntatcs 

in publico per fervitutes crlauDCt ^n. aScnn %i CC^ 

nctc; toar im SiuflcnMitf anf Dcn ©affcn inaan^aiom fcin 

SSaffCr tncftf W WCn- Vid. Raphael Fabrotti ^ AciM- 
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& ne altius quis toUat aedes fuas (11), nc liunmibus 
vicinioiHciac (ix) 

• ^ ' . • De 

jungtn getiUNfKt # aquaedu^, mie man cWm aucb lu 

(11) e* t)etni(t)t aatin Bachovtos , fonbtra amftTirius ge< 

OKOntCi Cl f(t) |9if0in bcr Servituce altius toUendi unb 
>^^tius non toilendi , }Q>if(^eu t>tt Servitute luminum, uub 
. Sie luminibus officiatiur, ]n)ifct)en DCC Servitute profpeAuss 

l^iinl) ne profpc^ officiacur , |iiis auoecec uuiecfdKtD ^ 
'j^ali b9$ ouf cuitt ®ette M Jus jm^ onf bcc on&craMc 

jk^tffiBrircn aaert)tHg< t>on tinanbcr. Sliro in fern^ 
Bt^ie aitius toUendi mu|> mau etne ©ecfatTiina ^^Ljpponicen^ 
. tocrgleict^m bt\) ten 9i5mern ex ftamto flenxfen , 5fcafftbe# , 

rcneineceiiie aemiiTc iKaape im 99auen obferviccn mufle 
> * in favorem vicini. ©ec 3la(t)bac ©ac alfo ni(t)t fct)ulDia 
^jo lciben/ Oaf bcc anbecc bo^ec bauetc^ alt Da< ocfcfitc 
^fBlMf tDac* Sj(?unt) ii)m abccfce^; mmMcoacedi^ 
idim mUt, bap DcrgiiiitKn Servitus » Hm/ cU . 
^^fwflcflauftct/ fetmm J^i^au^cl^ee mrDc; mibaUf 

benn muflc ^ Icit^cn , ba^ Dci^anDcrc i)o^c iKiuctc. lAu 

x f^ ftl bat Lbamw» Oiselius ad In/fi$. Caji • in Schultikgii 

A fitrispruJ. Ante - Jufitman f(t)on angemcrcEet. Dio 

c;^ Cassius eCJcWet/ Da^ bie Senatores ju SRom Dem AuGUiTO 

. /|9ecat()(n, ec folte ni^t (eiDen/ Daf Die l^eute fo bocb bauc? 
.^ ccn* Sxnubafo bielcBeutc na(t)9iom tmtWf fo bauete 
■,^mm vomx ^6^ec / mic bic 3iibcn lu Scancf fucr. S)a on»'^ 
^^llKi^u?^^ tDac auib bcmStacbbac mibc^ 

^ a(fo tH>()cr boncn molic^ muOc ^ cm^ 

-JfnSvLnk yicini t)a6en- • Servitas alcto» non toPendi abfC 

tmw man d fmc icge & menfura anjteber. ©etm 

^ mturalit^fan icft baueu usque ad coelum i DCC atTDerc ay 

bec ftebet eS nicbt secn/ Dap id) fo t)0(t) ubec fetn @)(bdube . 

()inaU$baUC/ tum ut plus aeris ac luminis ip(i relin« 
' quatuTytum neninam ipfi faci^m. 9IlfO triidiirei ec miC 

\ mic/ ut aitius non roiiam* !DaSi^ttci4)/ Damit ^cgct 

auf ftMmm.^QttjfC Me ServitHS altitts non toUendt. " 

(12) Seinnit lmmmm$ & m hmmAus o^cht$ir istifitftli 

, au(t) oon ctnigcn confiindtrct/ tS tluD obec imeo untecft^tc:? 

, V Deite @a(^m. ©enn fervitus luminum i(l in pariete alic- 

00 pbtc communii uRb t)(iffet alfo bal^e(t)ti Da i(t) in . 

Digm^ou L 
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$. z. Intcr rufticbnun prsedibnlm fervimtes qui- - 

dem computari rcdc pucanc atjux haultum, pccoris 
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\ ^c^f anDcrn SEBano cin 5<nrt«r'S!o* l}ab^ j Dcnrt 'bcc anDcr< 
' ' laii uun Da5 :$cn|]cr.to^ ni(f)t mcbr iU!im(t)cn. (J5cn fo iflt 

^ lA re communi > in hactenim lemp^r^ autHgo 4ke- 
* ' rius domimutti i commumo 'ell ' 'doAninitivi duOf uln:pr«L 
' .indivifoi quodammodb eft^res ali^ ilicuim inci^ I9# 

t4) &m9r^if|e i|t mtui mtt M anDmi f ars cnuutriffcn. 
' I)niQegcn' Servifus 'he -luiiAubmofiidatur i|i nkm\^ ifi 

' nteincr KU}cm\\ ^am m ^mWa Dnrct)brcct)cn laffc , Mtnit 
iify m Dt5 anDcrn ^of fcbcn taiu ©a fan jroar ucr an&ccc 

, ■ «lir folcte^ nubJ mrmcOrvn, cr fan t6 uiir abcr auf fcmcm 
©cnnb unD 33oDen ticrbaucn / Daiiiit imrO mic aOc in«tn 

tM)t ftcnoramcn. Ut ne hoc faciat, contrahirc id) Ullt 
t^m/ ne^Jpminibo^ ofiiciat» ile obitrAiat. 'Qp. Xan tt 

nlifc/ANt >»c «on obftante cincn s&wm iorwn? *efp. 

^ nim luminibus cmc proprie non Mtvixit ^ itd 

* V prorpc^i. $ dum arb^linn pono T iion ifedifidll (Sll)» 

* • li(^ 5c|lci)ctD<r UnicrffbeiD jmifctcn Dcr Servitute fro^eUm 
' un^ ffo^e&ut offictatur i bmn , Da^ ict) m Dcc crilcii 
^ ■ tifi^ bcnPro^petf^aufcincn (jcnjijTcn fundum, m cincn gc* 
- »iffcrt'®arfcn l)abc/ inDcr (c^iernabcr, ba^ i* ubcrall l)in 

Dcn Proijped frci) bei)altc/ n?ic j. S- in cincm Obfervatono. 
J^tcr (Ict)ct nict)U oon Dicfer Servitute, indcnr Dic 9i6mec 

'^"'linfinslicl), io conlHtuendis ferviturlbus nidt^t <Hlf 3uculidi« 

ntelb» fonbcttl Mop auf miiitarem gefe^en, flHtfOhl^ 
I =MooDT m Pr^iaHi. Jur: LA. i. Cof. j. flCiciflCi/ 6ip 

ttian tnb(cc(^ angefanflcn / fic() fervitmes propier jucii<i<fi* 
' tatcm, n?cqcn Dcl aAcrgnugen^/ ju conftituiren- aijeil a6ec 
i)icfc6i anfdnglitt) nid)! Qcfc6el)en, fo iji ciud) riur blo|i uri- 

V liias perpcrua praediorum Dcr finis primarius Der ^ervi» 

-j tutum gcmcfcn , auf n)e(c()en aud) in &|tarim(|^ MTiUbcit 

ftoup(f(ict)li(t) jn refleaircn ifl- ' ' 
di) S&t9 aflen Serviiuribus »crlieret bcr Serviens ctmolr 

* t)Cr dominus ferviens l(nl) ^dominans n>et;t)ett il}r 9)ic6 

mit cinanDcrf DicSCct)De iH ni(t)t btnMngdct) fur bc^Dc, 

. Qti. ^QD^u^Otr <iomious tosg? Refp, Sia4^.. ))Cn f iin<^>P"s 
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De Servitut. RnsTic. et Uebak. Prjed. 329 

* Qui fervitutem debere^ uel acquirete.poljuntj' 

§. 5. Ideo mitcm haf fervitfices praRiiorum appcl* 
lancura ^uoniaui iinc pra:diis conllicui non poilunc- 
NemQieniiii pQCeJttii^vit^qui^ ic^i^rer^jp^ vel^ 

ruftici prxdii,nifi qui habet pra?diuni:nec cjuiscjuam 
/debere > nUi qui pradiuui habec. • /- * . - ^ • * 

Qu^ilpuj rnodu feryitus conjlituit^r^ 

* • • . * 

$. 4. Si quis velit vicino aliquod jtis conftituere » * 

padlionibLis accjuc ftipulacionibus id effieeredebcc(i 
i^ocel^.etiam tcftaaiaitb c][uis jbarrcdein i&iriTi dai^iiha-» ' 
Te, oe -aitiu^ toilat cdes £ias , ne lumtnifius arc^ium 
vicini ofticiac; yel ut paciacur euiii iigiium iri paitie- 
cem iuurii imnjittet^s ftiilkidiihnve advdrfas eum 
liabcrc : vel ut patiatur cuni per funduih ire, agerc, 
acjuamv^ e:^ eo ducere. ^ • ' 

> • • \ TITU- 

— ' <■ I ■r» ■ ■■ t . / ^ — ' 

. Jprii^ l^ani mil| teC dptninus fervlens xm, aUcnavit « 
, CoifR, aliquid per concefiSonem fervicmis. j ]&||o fefvi» ' 
tutetn pfaBtendo perpecoam. Si paidui' tAk &k fuffi« 

cientia mihi* fervitus non cft perpetoa. 
(l4) la acqoirenda re aliena, bic man l)i«C aflejdt fuppo- 

mu, roicD confenfus ejus ccfcrDcrf/ beinetmafl genom* 
nten tDirb. Atqui in fervitute mlrb bcm dnbcrn timi 

r scHommeOi. fcittt Scti;t)cti eingefctrdiicFec/ feine Commo. 

. dh^ (ciwmmeh I unb cc offt 901; airt^^rtpffens t)a()ec 

HoKMiu^ .gaimWCt/in fervitutis <:oQftitacione aliquid de 
domti|io 4iieo me re yefa.alienare» uifl) tiCRmt K fervi« ^ 

^ tutem dominii irnminoqonenu 9Ran fan au^ Dicfeu , 
Concepc »ol)l pa^ircn laifen. Si ergo pacifcor cum al- ' 

|f tero • eftnc hoc Servitus ? Non , fed tancum padunu 
€S muf* iter, adus , via in exercitio Da fci)n/ adu dc- 
bco ambulare, agere, vehi, Ccflio ade^Te deber , alStentt 

, mc ii cctl cin in re , eine Servitus , Docbec mt ti 

HUC Cin jus cx ftipulatu. Vid. BrIssc^mius fn iorm.P.iU 
, Conftitotio muf gc[(t)C^CII fcotl/ five ea liat intcr vivoi» 
five inter mortu^s > Ave ex auAoritate jucliciaU » ut fi 
#undus meus* Itne hac fervitnte mihi ftc imitiiis ob fap 

\ \\xi\^ f ublicx rationem. £)ag i|l ciUC Serv^ius quail 
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, ^50 ' tNSTITUT. JUSTINIANlLlB.II.TlT.IIL , 

TlTUi-US IV. ' 

DE USUFRUCTU. , 

USusfruftus cft jus aiienis reibtis utcndi, felva re« 
rum ,fubf);aiitia. Eft autem jus in corpore: quo 
fiibiato & ipfuiii ioUi Heceile cft. ( I ) 

■ -' > - " — ■ — " — — — i 

Naturalis. Q>irD abcr l)ier crforben : ut alius pracdium 
ycl acccdi vcl utilitas non percipi, vcl non inhabitari 
iiae pubUca& rationis damno poffit. De Servitute apud 
Komanos , qood ferop^ in patiendo conftiterit » fJngfn 

Sifot Saci^m tttfjiemetii , fep eine Capnce twn ^ 
^mcm l jie mtm QHMICII Servitut^ in fiuaaiao jii^ 

» gebeii. @D fpri(|>tTiTi0s tint ^Girmarihis $ dlcnt fte 

Oe^n Die gibmer mi^i, unb tft no(() bie ^raac : Ob man 
^ We£)emfd)m^ervitutcs, aljJJiJangviiRiiftleii, opcra*c«- 

' . ' aAionis &c. fcrvitutcs in faciendo neutien fan ? SlllCSer- 

vitutcs fmaen jmar a pado an, oetl ti abcr jura rcaiia 
^ (tnb f [d mu^ noct) ein fadum ^iitjufommen / t»cnn fonfl 
ttoiic id|) nuc etn jus perfonaicbnb iu belougcn* vid. Vm^ 

, KiuM $m. No%. ad k «. In fcrTtmtibas tiegaftm ||((|^ 

fiC^ daulwri niCbttm, illi p^ padbm, cg. ne «htd» 
; tollii. JIMciltjos.reatettaosfe^ 

jure dottlnii fernmiem tfamlbrfi^ • 
(i) SJlun fommen We Scrvitutes perfonalcs . ubi pracdium 

iervit pcrfonse. UJusfruBus nomen habct ab utendo & 
, fruendo : Utor ad tieceffitatem , fruor ad commoditar ; 

cefn. ©rep firaoe ^uriflen ^abeii de Ufufruaii geiii^ties 

ben* Galfanius , Profeilor |U Pifa , Albertus Leoninu^ 
, Fco£ itt ttsxm I Der auct) Rt^mfa Jfk unD Emenda^ 
, liiMWf flcft^rttbai/ imb Mo^ot. urmihiaQs ()eiffa $er- 
irima perlonaiis s res taar^ mihi felTir 9 m uear-6mir. 
V - Ufus 1)1/ toal an&ermdrt jl|fusfruftQS 1 fhiimur ad abun« . 
dantiam » utimur ad neccffitatcm. @o ret)en Plautus 

imt) afle Comici, ben Gcnium linguae gcnau beol)a(()« 
len 5 benn bie anbccn Autores reoen popuiariter. in 

se aliena ^abe 1$ alfo afletn ufum ad neceffiutem^. fed . 
' ^ firnftum etiam in illa re habeo ad jucunditatem vo- 
liuptatem. 2>aSbei|fetUfiisfnia;us legaltt,.iqm pecolia^ 
lem es Iqie habct ibnnank vCauialem tuniKt mcin, 

■ • "r « . 
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^Quiitis fnodif conftUuitttr. ' 

^ $.1. Ufusfrudus a.propa<;uteieparadonem're^^^ 
pic : i^^Q^l^jybwmQdj^fux^ quis 

' A \ • ufum- 



tKQ (in icbet dominus |^at/ qua domimis , (6en quia do* 
sninium efl caufa hujus ufiisfruAus. £)ie Frudus ntuf^ 

fen «Ifb^ {omimii cx fiiddo » uiiD muifcn ^efland ^iriNiii» 

Cfg» fi thefimmi ni iitDdo ufufrudkuani xvsmom^i 
42p* Aii iltt iM^iiRr Re^. TbeCiDnu i(} Mli ftn. 
Aiiit iiifi Gfamiiiadcc taUs* Ergo 6efommi i^n bec Pro^ 
prietarius, ni4)t DeC UfufiruAoarius. Pramuum invcn* 

tionls befommeic()^meiiecni(t)ll: Qu. Quid de metaiii- 

fodinis ilatucndum ? Refp. SSBenn metailifodinae in DCt: 

SEBelt adcen/ qu« enafccrentur , fo gienge e« m > aOein 
fo ftnt) m(()t aQe metaUifodin» fo bddnbig/ mte oie @a(ii^ 
£2ocacn* aDcm amb oai iM|HiKi0fe(, sefdO^i c»iii 

io#. ^abttll. Propriciariiu » iifimiftiifliMn ; con-^ 

i&osc» oio ni(t)( auci miMeicii , foittm^iwtf^uc ilcb 

6cf>altcn«* ^ £rgo fab« debcr niaiiefe fiiblfanMia > bcildo-, 
itnirat miS Cinma^l fein dominium , feinc rem confoli- 
dare, e. g. bcr dominus fliebf biefti ^^UUp in nfumfiru- 
Aum, niUp alfO h«c domus Weiften , h«c fubllantia, 
non alia. Ergo ii domus incendio conibmatur» non 
fcviTifcit haec fcrvicus , non iobaBMI aicie $ Ajiiiid. eft 
ui fcrricnte» pr«dbi inhaerct s nam kxc eriam in 
area pcrmancrc cmxsm* . Sic 9ttiM QHHtit ifi «fo^ 
finAa religieiit , baP /ocilil e«gr. qQgdri{a equo- 

fum ia ufmftfimMnii gtgeben mac/ oDet cinc S5ant)c ooti 
Muficu fervis , unb eincc Oaoon ftac5 / fo ^ocete bei: 
Ufusfirudus floc aufi Denn cJ mac ni^)t me&c ii«c qua- 

driga , haec focietas fervorum. Ergo f onte DCC Ufufru- 

auarius fundus ni(t)t muticei mccben. (sis QHu: ja viAiL 

QtCl^C hic hortns. hicagecf fi facics fuadi mocabatur. 
Syarom fagCt iMr J^nperator : £j? /tf^ #/1 mpm% fcil. io 
Jmc cor|iore. aOta Dedfiooibiis fcagct inail ^ en 
boet hicf hM numeat ? Afi^ corpus damr, fim« 

'chu. SGBec ouf 91(()tung gieh / ()at loo. Conclufio- 

^es gefaffet* Piffcrtvero domtmum uttle^ quod hic ad* 
^ fit particula proprietatis cum omni utilitate , ufusfru* 
Sus vcro omnem quidem utilitatem comprehendat . fei 

£iie j^actiCttU propiicuu^ jHiilc iU immtt^ 
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uiunifTuc^Um aiicui iegaveric. (z) Nam hxrcs na- 
dam hflbet propriecatem , lcgatarius vei^d uiumfra-^ 
£hini. Et contra, Ti fundum lcgavcric,cicclud:o ulu- 
fmOp^s lesacarius nudamjiabet prop>rietaten>y hce- 
rts vero ifmtvifrachiini- Iiem^ilii i!^ttn^£i£Hiiii,i^ 
dedudo co fundum lcgarc potcft. Sine teftanicnto 
vero li quis velit uiuinFrudum alii coijftituere , pa-^ 
aiombis Sc ftipulaiiQnibus id efficercapfi^t? ^I Nc.^- 
l3|I^Qin.univerrum inuijilc^ cHcnc .prj^pi^ifjtatefl , lem- 
per flbiceiienci^uiufiaaidu^i placatcmrmtfnoclUc^^ 
6m liHm&iljknai, & $d proprieMSetj^^^rtteMfl : ' 

|(()ClD inrer dominimn utile & 'ufumfrucftum. SxRwn» 
Qbcr bat Dcn Concepc de dominlo mili lt^pl)l formir<t » 

mm it imt: ^tau fcfle (id) DaS gnu(}C ciominium dirc- 
aum aU eiiun ^lbfct)uD Don Dcuisaniicn domimo tM)Cd 

• (knm , lUt atlDne ^lfU fa> bOl dominmm utile > i^ufett 

i^a^((t>i<o.tt)eile man^ qugC iii-t«;Sj}ctle4;:t>er Aomtm.9$^ 

- 4d(inV4AiltobiceifK4d(f<<iidnl^/ ^a^domiiuiiaGintilci 

- titi& t^n l)er:4tiDiru Mt.f^iiMiin dic^itnt 

particuiam , fo biiiJt cc d|»fi^ni» «itiiis : btnflsgen be^ 

balte filC \Ub ?• particulas dominii dircdi , unD l)ettfealfO 
, dominus diredus. Si ufusfrudus alicui conceditur» 
pcrfonalis quidem et^ fervitus , fed lamen jus reale» 
cilie. fpcci^^ i^^^ Competunt ipli vindicationcs , 

4^baifeiii dominium , feine proprietatem i)ai it> cDen toeil 
,'<e tttin tKni d(uninium4u4)t|)tt# fo mu^ tt H^tqtitn^ 

..ii9['£Uva maneae ijubiiaiitia p . ur poffit r^rAitui. i^cbcC 

, flel^oret Det i }«• A ^tiv^ tSt mup fict) auffubren , 
n)ie ein bonus p^terfamilia^ , ec tuu^ inac^en, Da^ grex 

. grex, vinea vinea Keibe. UnD baitttt Der Proprictarius 

. i)er(tct)ert fei) , nmf ec ftd) cngagircn , caviren / fe boni 

viri arbitratu ufurum eire> falvam forc fubiUntiam. Le- 
. vi9,attciuo in rebu« in tifuniiiruAum datis Wfa atcen* 

dltur. • * V , 

(a) Confticaitcir ufusfirudlus vel inter tiyos %^vd mortis 
cauia» ad cempnst intra tempiis» ex tempore. FaAit 
canvefittoim dant legem concrsftoK fOR HUC^ fO^ 

gcii: UfQ^ru<fhis fit tibt conceiTus ad dies mae. ItttC!- 
tiamemo ^oiie^ceUuqui .ufuin&Ui^umi dubium non ed. 



« 

» — 



Digitized by Googl( 



. §. f . Conilicu^mr autcm A^Iisfrudus non tantum 
in£undo &^<lihus, ied. etiam in fervis &jumenus 
8c arteris rcbus: excepiis iis, qux ipfo uui cpnfu- 
muntur. Nam res neque nauuali rati^ne^ ncqu^ 
civili recipiuhc ufiimfrudum. Qao in numero.iuiM: 
vinum, cleum , vcftimenca. (5) Qiiibus proxima 
eft.pecunia numerata. Naaiquc ipfb ufii alTidu^i per- 
mutacione quodammodo extinguicur. Sed uciiicacis 
caula Scnacus cenluitipolle eciamcarum rcrumurum* 
fr^dunV confiatui> ut.tameh eo nomine.hs]:)|^ udl^ 

^ unb jmai nuf ailerlen ?j rf . aSBic mww einer flcfaget l)A(e : 

Sempronio do , lego ufumfru^f^um fundi Tufculanii 
i.. Titio do lego fundum Tufculaiium , dedudo ufufru^Au.' 
r ©enn ^a l)at Titius uur t>ie proprkrarem , Sempronius 

ben ufumfrudum. ^5 itl fuWil / abei accurat. 3!)ic3i6^ 

1 mec faatrn : ^nn mir rmer einen fuodam Dcrma^, fp 

. termod^t er mir an^ ufumiimaiim » fcil. caufalem ; al^ 
tem ufuifiiiAi» fbrmalis ftl ^ mnil CTDOn fecm ibiida ofM 
. Sefpnlm tft nni) M muf e< bei^en : Fundus dednAo ofu* 
. fhidti. gsBeil obcr Die dcfinirio ufusfruaus mit fict) brin* 

gcl/ uc quis utatur fruatur falva rei fubilantia, foillel 

Deriittnfftig , bojj t)ec Ufufruduarius Diefermcflcn Cautioa 
befleilc , ne perdat. ®o langc er bicfeinicot tt)ut , tjl bec 
Proj)rietarius \\\^\ geftaltcn / i^m teo Ufumfroaum ein^ 
. guraumen unD fa er /a bte @a^e \tm fo tati it)m 

to: Proprietarius t)cn UaunfriUium me9IM(|iimn / donee 
. careat, jjed Qu« StC mcmt M Teftafor Ifcm Ulnfri^ 

. aaari^ ^y^ Cantion jugleitt) erlaffen battcy ReQ>« S>te|e< 

- fan er ni(()t tbun : nam fi quis ufumfru^ten otnfiituere 

, vuJt, id quoque convenienter facerc debet. 

(0 5>en gc^ni?' r / iDelcI)e(i Trironianus gemad^et, baerbtc 

veftimenra ad quafi ufufru(ilum rcferiret , fjlaben faft aUC 
ConuTientatoies f4)on bemecelet ^ inprimis NoQpT Tracfl. 
de LSfu/ntgti ,,itt mciftt HU:^, ba^ perire mol (flttMC^ fcPn 
, Oll. alcetttre » dtminucre. . Vd^ 'uieodo nont pereun^ $ 
f non coafiiQiimiirt^ ied atmumir. V^tQiibtteiH ()Ct)kcit 

* ad afiimfhiAttm , fpnb^dict) mtn» (rt Auf cine fucgc ^ttt 
flefleten wecben- ' . / 

X4)»Cl( 
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ter caveacur. Itaque ii pecuiiix ufusfrudus iegacus 
iicy^ ica datiir lc^atario , uc ejus fiac & legacariiia 
fiitisdet hacredi de tanta pecunia reftituenda , fi mo- 
liecur » auc capice minuecur. Cxttvx quoque res 
itatradontor legacafio) ut ejus iiant: affttmatisf' 
his fidsdatur, ut, fi mor^iatur , aut capite minuatur, 
tanta pecunia re(tituatur,quanci hx fuerint aditiaiacae. 
Ergo Senacus non ^fecit quidem eilnim terum ufimi^ 
frucl:um,(nec enim poterat) ied per cautionem qua/i 
uitimfru&iim (4) «nftituiu 

(4) SBMl beC UfusftuAus falva rci fubftantia feQn mw^ , fo 

jftebtn Die ^vi^tn anfingUib i^fi^^ gefnilun , ba^ in re 
mobiii fiiogibiii U\n uftisfru^a^^an %nm tbnnt» IHU 
. lem U debmfen ftDM ber Masurius Saht^s . ^mkva ttnb 

Cmh» /« f. %,t. & de Ufnfr. i».vet; fed Qpafi • 

Qftufriiftus» bd^fC fD((|)er f^on temporelYBnui per SChnn 

• cingefubcet fleroefcn fepn mu|. ©a« SBort ^afi ifi citt 
/ Stoif(t)(j 2B0C1 } benn Oie Scoici nenneten aQe ^ oal , quod 

non verum cft , ^afi , ut dcnotarent improprietatem. 
vid. AvERANius /merpr. Jur, Civ, L l. C. i. ig. bO^ 
ber fi(|M) jte / bie Bruta (^dtten quati rationcm. Ssmsca 

• nennet etnen iiM befleiOetenSRenMen quafi veffhum. istun 

lljciffet e< : Kes ufufrudhuuri^ . lalva fubftamia reftitiM de* 
bec : i^inill tfdnc ret iQHi obi admtt pottft ejos 
' faWbmWt cqjwiifiufioacopuftk inabiifa.' Sllfotbm 

• nen res fbogibites niHit in afonifhiAuni gegetcn ©erbcn , 

' e. g. Witin , XdMt K' ufus enim eorum cum interitu 

conjundus eft. ®(ct(()mot)l fommt Hifti oft beo einem 

TeftatorcDOr^ bcreinem awb^ttn OOn rcbus fungibili. 

• bus itn ufumftudum 0tn mltt i ba^er fuf)rten fte Quafi 
«(amftudumcin/ fonDcrlt^ ba man fagic^ bcr Ufufia» 

^tmam (tanc ia CauticMi ma(t)en# fe remp.|i non cam 
dcni» iaitem ejmdgai gcnem $ i c ftituUK iia i efle , icm 
' . <fimilem» in eadem quaStaie & qttotitace* 4 >el tem» 

.V pus pradftitutum effi&erit , vcl ii moriamr > nnt) jDHtC 
« lli(t)t afleirt p^o fe, fed & pro hacrcdibus fuis. rc-' 
ftituiret bier quafi eandem rem. 2)iefer Quafi ufusfru- 

Aus ift ni^ aUwit btt) Den dlomern seoHfen / fonDem f 
nWg(M>lf UKHm Ximio P09iciDporcejm|cini#ji^ 
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Qui^s m&dif fimitur. . 

$• 3 • f initur autem afusfru<9:us mortc ufiifru(9iia- . 
tii , & duabus capicis deminutionibus » inaxima 6l 
media ( 5 } > & non utendo pe^ modum &^ cem- 

' pus: 

(Ct mocDCn , unD ivm per SCtam , iiod iieicitar» per , 
^ttodifsim ? Solidicas fci fopplebatur por caodonem. 
S)ie Fragmenta Masiout Sabimi» OcUDcr Mm MR QoaC 

urufiniAa >DMDtin9 t(>ut, ftnoct man («9 tcm Gaaio* 

Qa..Qaom<^do i|iirerc quafi ofosfruAus a mam^} Ktfy^ 
©tr Qudfi ufusfradus t)5rct mit DCC ^Jcrfon^ttfiinatuam 
etiam ad haeredes tranfir. In matuo nuUa? erant apod . 
Koi^anos ufuraE , fed gratuitum erat. Muioum fem- 
per repeti poteA» ii tempus non determinaverim > u- 

. famfroaam abcc (an ttt> ni^ mcbcc focDccn/ a\i poft 

. anortiem^ciTilem vel natnralem. In qaafi ofofroda 

!>raBftanda eft caotio oftifiraftoaria,in moCao non. Un« 
(tr BoDHW ^t ItOCb cincI>tfferentiamiM>cgcDratt)( in Dcm 

cafu : jCt) U^nccincm 100 9ttt)IC. lu fis dominus, ergD 
tu etiam damnum fentis, fi furto tibi aoferantur i aliud 
* cft» ii 100. tbaleros in i^fumfrudum dederim • niii 
dolo vel colpa tua faAam. 3^ i)^)^ ^^^^ I^D(t/ nO(0 do- 
bia DabcO» £)Cnn in Quafi nfuihtdlo vini , tabaci mxJ% 

ja^touniom ubccscbcn wccDcni DcT SBcin mtcD ja ans» , 

g\at(^ Bbbou (hU Ote bO^ BoDnn fencentiam approbi* 

rct , fonfi niemanD. 93(t) uni oicD Quafi ofasfiroftot 

fclb(icn DOrfommcn i l^iC 'cdcbrircn i^ lebus fuogibilibus 
UCl)Cr Contracftus. 

U&islcoftos eft jos 5 per qood amittitor jos» per id 









1'» 



1) per nfmm HMmshm^ mm blC fpCCfon (licbt, QKl(t)CC 
tcr ofiufiaftus cooftitoirct tDorDcn/ 2) per fmrtem cM^ 

lem f. capiris dominutionem. Per arrogationem etiam 
ance Justinianum ufusfrudus eztinguebator. Nam ofos* 
fruftos mihi fervic , pater & filius habeotor pro uiia 
perfona» pater omnia perifiliofn acquirebat» vid. Voi- 
Kius sdBm$. Et Gc etiam per caipiiis demiBotioneni 
ininpsam ante JusTnaaiivM extin;ciebamr IJfasfindoi» 

JwmiAiiva 4riMr (Hit c< oufgcbi^iwaftot)! cf nt(()t con- 

'Mfticct^ 8)unillCt)( 9arD ajfo per capltii detnidotioneni' 



^ mini* 



y)6 " iHsmror. JtnihKiAia Lib. p. Tir.m - 



fd»^ (6) qiisc omtiia noftra ftatuit conflitLuio. Item 
finitur ufusfrudas , li domino jproprietatis ab^ufiifru- 
^ario cedacur. (7) (nam cedendo cbctr^aneo nibil 
jBgicur). Vel 6x contraiio, fi uTufrudkuarh» proprie^ 
^ . tatem 

minimam ufusfrucfhis ni(f)t t)Crlol)r(n/ t)enn beC anroga- 
tus t^lt) t)0(t) nDCl) civis Romanus ^ ufusfrudus cft Qui- 

ricium.v t»cv nun t(in Quixis mcbcili/ {an au4) aromfra* 
• iumfifi&um ge6e/ mu^ er< R<i(|> iifeitttc Jncenuoii gentef» 

fen- Si ergo nec modum nec tempus ftrvec , fi ultra 

praEfcriptum modum utatur, ad me redic ufusfrudlas, 
c.g. fi alternis aiinis ufusfrudus concedus, non poreft 
eum babere iingulis anois. ^ Si .per tempus datBS» tem* 
pore efiiuxo peric* 
(7) 4) ceffUnem. Qu. An ccffione amlttitur ufusfnf* 

,am?. lufp. Qeffio bciffet fcine o&aioe aBegaetou^ Dcr 
. ,®a(l)C/ ^ fati.bcr amfhiAaacius m(t)(tbun# tootyi dN( 

i)€n urumfinAoiil ticrpa(()ten / ied refoluta' jure damij» . 
, refolvitur jus accipientis. JgejH)^^ Uffasfhidhis einc Scr- , 
vitus perfonalis ift , resque huic perfonse lolum fervit, ^ 

fo fan atid) Dec Ufufrucftuarius fciticn feincm an< ^ 

bern cedircn/ auffcr Dcm Propriet^rio, raiione DClfen CC 

feinem favori . rcnunciircn fan. 2)a!}crofo g^r , f^cnnt^er 

Ufufi-u^^uarius DCU ufumffudbum cinem £xtraneO 

cecUM^ liai^liC^nbjabcr, Da bcr Proprietarios fcIMcicit 
ft(() jUCtgncn/ UnD al( iniqoe lceffitiM extraneo \ tl)n' fc(# 

tcr; 6c(ia(tcn tDio , crDctinoc() fo((t)cn itttDt tmcDcr htommr* 

Jnftit. DaS ©egentbeil ftatuirct / unD me^nct , Dcc Ufa- 
frutfluarius t)crlicre Doi!) Der flcf(l)e[)enen Ceffion n^egeri 
fcincn Ufumfrudum nict)t/ fonbern ci» tle^e nur Ijiet/ eum 
nihii agere , Dcr adus fci) nuU unD ni(()iig ; fo bat c$ bo(t> 

Nooor io fcinem lra3, de Vfufru&u Cap.l-^Lih^ 10. OHf» 
fecrlcgef UnD g^tDteferiietiam Iioe cafn lotom ufumfruiSlpim . 
•lim fiiiffe aroiffum. Sr faget^ t)ei(jct ni^t ex^ 

trajudicialicee ibcrtaffcn / fed jWicialiter» foleoiDtiter*' 

S)a ^at Dcr Ufufroauarhis nid)t aUcin fcin jo« remittiret/ 

fonDcrii Der Praetor |)at aud) Dem anDern fejn jus addicirct/ 

UnD bejeUjlCt/ jam a me cife celTum» Ergo perdidi jus ^ 

meuou , ;Qcc antKT^ cui «^eififU erat uuuiraAus » fontc " 



tateiii rei acquifiverit : qux KS-confelidario (s) ap, 
pellatur. Eo amplius conftat, 11 «des inceiidio cpn- 
iLimts fuerint , vei etiam tenrsB motu., vcl virio fuo 

itineai afttmfradam. & ne are» 
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, . . Si fimtusjit. < ' 

$• Cum-autem fiaicus fiierit totus ufiisfirudqb» 
tevertitur fcilicet ad proprietacem , &: eo temporc 
nudae proprietacis doaiinusincipicplenaoHn rehtbeia 
poteftatem. , 



TITU- 



e< nK|)f Scbalttn ; benn e« mor ein jus perfonaie. Ergo 

' fccf am bCC Proprictarius , Ur confolidicrt e*. Ob a* 

fter beo unJ/ tHi mir fcine fol^e foiennes ceffioncs ufus» 
frudus in cxtraneum ^abcn , ticfci jus foKe Derio|>reii 
|e|)cn , dubito. SBir oeroen freplicO mftt fo decidiren/ 
fonocrn Dafur i)alien / j«ar ber UfusihidiM cmni 
Extraneo ni(tt cediret merimi tar Vfi^uAttarii» (iftei: 
* M f^in 8iei(( au^ niibt Mrliireh (6nne. aoir fm» a(# 
iii*er/ itnO gebew if)m We rrfmis. ^ - 

(8) T) Z»' confeiidaHonem. fan t\m mi^ Ufumfin* 

aum unb proprietatem jufammcn bcfommcn. 2)e«iin>enrt 

\* f^* Ufumfrudum tfit, DetPropritorius Otce 

: legiret It^m nO(t) We Proprietatem, fo ^ CT mtrUiiim^: 
u Aum eaafdm nHI^ aUt me^ ftmwfcm , a jji {(im 
' oenriCMs me|)r ^ confoliciuiir cttm proprietatt. 

t^^ fnterktum ref. Ufusfruftus datur in re fin- 

guiari, ii tbmmt aifo io ufufhia^ oflei taratif «1« tf 

. li«c rcs cadem D(ei6etl i fi non mmt eadon lea» 
euam ufusfruaus non maaetf e.g. fi pcrierim iedci ft 

^ reaedificeomrj ttfufciiftttarias non fccipit ufumfrua«m, 
quem,^ntea habttit vid. Noodt 1.2. c 2. g^an fatl 
tmen gantcn Traftat fOireiben de eodem & diverfo^ 

Henn el {gmim in allen Materiis idem un^ diyetfum ^or. 
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3 58 Institut. Justikiani Lib. Trr. V. 

TITULUS V. 

DE USU ET HABITA- 

. TIONE. 

CommunM de ufufr0u ufu. 

Isdem illis modis, qmbus ufusfrudus conftituitur, 
ctiamnudvisufusv (i) conftitui folet: iisdemquc 
illis modis iimcur,quibus & ufusfo£fais dcfinic 

Quid interjit inU)r ufimfruHum ^ ufum fmiu 

%. I. Minus aucem juris eft in uiu, quam in ufii- 

fruftu ; namis, qui rundi nudum habec ufom , ni- 
hil ulterius habere intelUgicur , quam ut olcribus , 
' pomis,. floribiis, £«Eno,ftmnencis-^ Ugnis, ad uiijm 
quotidianum utatur : in eoque fundo hadkcnus ci 
hiorari licet, ut neque domino fundi mQlcfl^us iit, 
' jieqiie iis, per quos opera ruftica fiunt, imp^dimen- 
to;aiec uUi alii jus, quodhabet, aut locare, auc 
' ' . • • . » vcn- 

, anbcrcScrvitas perfonaU$|)CltfCt<^^» hic res fer- 

«d ufimi. f an dtKttl m joi iQ^^e 8^6cn vel lac^ 
jf^ott Tcl parctus» ttt^ ftttl <ttlim «UQ nOt ad fBAiman^ 
tiecdBtacemtt»<tf|[Ctat. aBCIIII i(&etllimlKI<downi^ 

flc^cnfau/ fo fap ict) i()m miit) bcn Ufwnjpaaiiiii gcbcn. 

* 06 tlUn fcCon Ufusftudus cin minus jus, quam dominium» 

-i|lf fo ift <fi boct) t'(f)oa W xk\ > bcnn mic nuftct mcin< 

i/' Proprictas nid)t*/ fo lattfl t)cr anbcrc Dcn Ufumfrutflura 

1 t)ot; 9lun fan icft otcc cmem no^) tDcnigcc flcbcn/ mmlicO 

Ufum decraAo frudu. UfustruAus i)! mc^ al5 Ufus , 
ntor eoim tantttm ad fummam neceffitatem , f^utr ve- 
ro etiam ad itomteoditafem» Con£ Avsqikius ^opma de 
Dfferm. Verhnm. T>it S)Cl(f(i^tl mimcn Ml Ufom- 

frudum Vlic^braud> 5 nun fbntcu ftc injac.bcnUAmi 
(Bebrauc^ ncnncn i aOcin Dicfcl ^ovt bat t)o(t) wH). Oic 

Sit^twunflmctHi oicci(KviHn3iowmi t)^^^^^ 
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■ DE UsLf Ef HArtlTATIONE. • jlQ 

— -r. » . ' . ' ..•^ 

vendere, aut gratis conceJerc poceft(tj; cdni is» 
qm,uiumtruattm habet , p offit ksc <umia 

. ,;S»'*» Item iSj qui sdium ufum habetj MdenuS 
jtis habere intclligitui-.ut ipfe tantum iiihabitet t iice 
hot; jiis ad alium Ofansfette poteft : & vk teteptum 

elle videtuf , ut hofpitem ei rccipere liceat , & cum 
uxore liberistjue fuis , item iiberus» hee iiott perib- 
iiis aliis liberiS, quibus noti ttiirtus , qudw fef%'isj uti» 
tuifv habitandi jus habeat. Et convenientef , fi ad 
niulierem ufus adium pertinsttt, cum ffiuta) ir hA« 
bitar^ fieeat (i) v 

<a) Qu- «an alfo iwr Ufu* nicl.)t wrpotttM j>^ec»cfaiitH)tf 
cn entlegentnOrten ad Ufum iegii«/ Da Aw ^Sia S 

•*«iP- ^JttC OOt (teJf/ quad exceptio flAnet fefiulam iti 

^S^nftT^tlrt ^^^^^' 2Bff|e flei,« Die lo- 
. cdi anDertc burffte met)r 6rauc0?ti ad neceffiutem Si tc* 

.. fO ufus jh loco dilBto datus ll.ieni:, jrt (i milie iiii ' 

■ f ""i* tinetn «trl Ufum fltbe, titt^TiSuJS 
c«fust»octoinnitii/ &a ttui» Hiiiiii mtt &eii eiSn uru!! 
oimuous^ idteiiion ftoi/ oen anotrrt jum Wuario nuc 

, 10 mmKt Wtl(lX Intenuca au<& Oal Decifum lufMrt 

Ufuffifrudum tlttcJJ^afei fta6e, fo j^dit • 
10 foItDel a«d) DtrmieiOcn, in Ufu a6cc faiw^f&lS 

= • if/A? 'L""* '^«« WnVlf • 

• Sl'"!^".^^' ,5B<nnctnccaHfait8«nucjtj)ei,aubettM* 
tt*V^>r«r|?tott II* jcine .jaiiijie/ fo m iH' ( 
. out^ occ yftts |>eK acddetis , locti cr^ oraudjei ' S t 
t« «lltr DtClKOrai&etcn Omne ufum *d»um oew* fant rfi 

«M(* ^fi; iOJqjiii Vhiuhhi- o(TilaiiD;ii, - ■ . * ' ■*' * , 
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• j iSem vcl jumenti. 

$. 5« Itemis> ad quem fervi uius percinct >/ ipf- 
kAntum opera atque miiyfterio ejus uctpoteft; at. 

alium vero nullo modo jus fuum transferre ei coucel » 
liunelit. Idem icilicet juris cft &: in jumento. 

" ' Pccorum. ' * 

4. Sed fi pecorum vel ovium ulus legatus iic, 
nequela^> neqiieagnis, neque lana utetur u(ua^ 
rius : quia ea iii frudu func. Plane ad ftercorandum 
agrum fiiUQi pecoribys uti poceft.. (4) 

^ ^ De mmtathpie. 
§. 5 . Sed fixui hfd>itatio legata, iive aliquo moda 

confticuta lic, neque ufus videtur>neque ufusfrudtus,'' 
ied quaii propriuii) aliquod jus : (5} quanqiiamliab^» 
.tationein nabentibus, propter rerum^iJtiKtatcni, fc-r 
cunduinMarcelli kncentiam uoJLtfadccilione promul- 
gau^penrniimusnoQ i^aumineadegere» &d^dam 
aliislocare, .. ' 

^ : : \ 1-^ 

(4) plim,fi ufus peamim legatus eiret,nihil pratt^ ftcr* 
* tnsltfibebat Uluariiis » reccntiori aetate invaluit» ut ectam 

Jaae modico utatnr , vM M> IMCU,Mi(K imt t)Cm9Btt( 

iKittc j aRcm Mi ftmts Mommt cr tttcdt- 

(5) jusTiNiANus \^i\)\it eincn®|)m(|(c gemacftt/ t)en blenx*" 
ntslten^unPcnbcmerrfet^alien/ hincconfufio, quam dif- 

.pellere teiitavi i» Gundhngtants P ^ 17. «. i. kn Dijfert. 
An hahHaM magis in faBo fuam Jure conjiftdi ? Lynckeic 

bai itoac aucb dt hahimione gefctricben / oa tfO ai>ec at^ 
Difm. 0ema(t)t, l^abc «iitltf oU (eerc termitios gcfuii^ 

Ufus eft fervitus peifonalitt Haliitado nam 
fcii Imit ad habitattoncm domns mcr. ^ ^Ctl tMi 

^tirtflen; IBiaixfthakMmf domnm (Kt6e t(t)t^m la nic^t 
geben ©oOen. €inu)e iaqm : Habitatlo fei) ufwfruQus (U- 

fnm^ n)ie Marcellus ; bociim meonteer: Quemadmodum 
ufufruAuarius alteri rem poteft locare » fed refoluto ju* ' ^ 
re dantis refolvitur jus accipientis 5 alfO ftt) C$ aUCl) ^CC 

l^cm Ufttfiiuaaiano f liOH^t | atoi habitattiMicm locare. ; 



' §. 6. ^Haecde fervimcibus, & ufufrudu, & uiui 
j& ildbicaciofie cUxiHe iuftici4c De iiaerediucibus nu* ' 
tem & obiigationibus lliis locis proponemus. Expo- 
Itiimus iiunniacim , quibus iTiodis jure gentium res 
acquirantur : p^odo yideamus 9 quibus nipdis legttimo 
& civili iure acquiruntur, 1 ^ 
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Alii contra» ©U Papinianus unt)ULPiAMus, (dgttn: Ufus- 
fru(fluft f<Q jus laxum» hinc praefumi » babiucionem efle 
IJftim ad fummam neoegitMum. Modestinus otKti Pa* 

• nmm difcipulus, fdglt: tft IDCDCC m Ufusihidius t 

' in 1^0, in jure. Sai bicf(8 bcDcute / bdtuNr fon# 
len fi(l) bie ^mx^txi ni4)t t)eraleic|)en * Ludovici m Pan. 
dtBis ^at ii nt(t)t begriffeu. Modestinus ^at ntcbt flcfoflef ^ 
habitaiionem non effe jus, fonDern e* feij me^r / nemU^ 

. - jus unt) fadum lUgleict)* Habitatio fine fado concipi 
non potett , t(0 tnul ia aAu borin JDO^neUr in exercttio 
habwandi ffff^ K Magis eft fadum , quam jus. Nam 
: euam fibms a yictiio faabitatioiiem fibi Alpiilari leAe 
poteftr feeus ac ios. Cajcts mtome gar/ ll fi9 citi ^ 
MoDisTnivs aber fagte / eS feQ neer dominium, 
. nec ufusfrudus , nec ufus » fed jus peculiare, quod ma- 

• gis in tafko confiRat £)er Imperaior faget nun 1 tX 

te %i mebr mii t)em Marcelio. Balduinus t)at qemeonet p 

' imperatorem has altercationes non rede retulifle. S)iV^ 

fru3r (ic^ci^ Dic OUcii Aharcariones fecenfirt. Vid. STaair. 

caa» dd ^ jusmnAim motliic alkr |^ cmcn 
®(()nt4cr/ 1)0(1 er nidlf dco \stt ^eonunoMoDBsnHi Mic6: 

' Habitatio in fafto confiAit • faAum hoc etiam fervus 
ftipulari poteft. £rgo locari non potefl. 2)a ^lt tt 

. CtHt JusTiNiANus nift Marcello . Uttb fajet / poffe habi- 
tationem etiam locari , tajfet DaftCQ tic iRe(|Ul tXS Mode- 

• sTna.jU^, M)W4 ift^ Confofio bu>us^ cittfianDeu. 
Si er^ Qji An capitis demioudone amitcattir habico- 

tmi. |be§p. Slci» : FaAm foft Mt^ ciu Jtiw()t ^aften, 

iUt) ftipuHrcni iaAom aoo amittitur • juri amitoiocar. 

SBtfin hodic occ cafus Mcfdme / fo tcbcn mic noib btc 
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TITULUS VI. , 

DE USUCAP'lONIBUS 

ETLONGI TEMPORIS PRi^. 
, SCKIPTiONlBU:»,. Ci| 



jem«n<» 5Rei)nimg Justinia^ , tfuD «Jen jns.haW. 

fatJonis & locationem habitationis j Ulttl tDcnri H>iv l'C(Ot 
^Ctt^etlcn ITOflcn / ^ieque per rapitis demjnuiionem amit* 
titur habiratio , ipcnn e g. ber Exul p^rdonnirci/ Ol)eC 

TcRituirfi n)ir&. @o laude cr iin ExiHo blci[»c(A ccflai ha- 
biucio ^ quaa ^«nitO^i lii (<^itui(ur»(ll)»( jC^C; 



# 



' (0 9l(ICt)i)CJn bic modi^cquircnda naturale^ crKdtCf TOOrtKH 

jb felgen tiuri bicjcnioe Modi^ roclct)t per jura civiiia etni'' 

/ flCflilt)r« mai&HI/ J*e# Ufucapio , Don^cio, H^rcdita* - 

. r ipiempW e« i« fSe*» rinerleo ifr SSeo Dir Ulttcapionc 

.,,|pil3) gchmiWt <Je dominiQ in xe » quap aUen^ 

^lr^flr. d^finiev fl capio i. e. poffideo 5 eincv t)erlierci rcm 

'^^U^m. bcr anbcrc acquirirct rem aiienam. Uub nun i|l 
^^p|etn 3n^^iffff/ ^op nian fagen fonne ; quod ufucapio» fit 

t^?a^j^tio domjnii pcr CQntinoationcm poffeflianjs tempo- 
yis lege definW.. S^tl l^Clbm ^mt mqt Theologi « nnt» 

fonberlid) CuTtiiiMys Am$«to in feincn Onfctenm 
y\ «uf bitiHuriftcn flefctjmdUti unD We ^j^qwtit bie(iB« Modi 
^ ; 4(cquk«ii4i ttm lOiciim itt 3m^^^ flejofifin > fte bcttKtt 
1 «bet Ht(t)t DerRanbcn / n>aJ Ufucapio fet»/ oDcr tvarumfoU 
4m ciiidcfuDrct 1 Daber aud() Die ^^oadnoifctjen 3uri(teu Deti 
^Mf^iuM iiejnli* ablauffcn (aiTen* SHnn cl i« m R^iffen/ 
• lap fein 3uriRicmaf)ls fajicn tjiifb/ aiteri rem fuam au, 
ftifi « fonDcrn man raifonnirct fo ; 5{an ict) mcin do^ 
^iinipm auf einen onDertt tr«ii$foi(ei}| (o Im j$ OHrt^ fttp 
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' DE'UstXfAP. ET LONGT TEMPORIS Pr;eSCR. - ^ 4J ' 

l/fucaphnif re^uijtta. %)Bonafides. ^^PoJfep 
fionis tempus. j) ^ujlus titulus. 

Ure Civili (2) coniHtutum fucrat, ut, qui bona fidc 
ab^O:^ qui doniuius jaon.erac> cum credept, do- 
minittn eum efle,rem emeric,v<el ex doilatione»aliave 
quavis jufta cauia acceperit, is eam rem , li mobilis 
,erac, anno ubiquc uno \ iiimmobilisj biennio can- 
tum iii ItaHco iblo ufucaperec : ne rerum dominia in 
incerco cIIquc. Et cuai hoc placicum erat, ^)upanti- 

. . • , bus 

(a) Qu. 3fl DCHn Ufucapie blo^ Juris Civilis ? Refp. 3iu« 

iKr Siriiun^ fc(K xmn vm^ m fcinc €^ 

m.flCCalinK3cit/ per immcmoriale temptis, Ili4|tl)cftinim(r(/ 

fo f^n 10 (nt(0 nntt' fageti , Dol cr jbttc 6a^ nod) 

fed derelSquit Dercftiiiquere enlnl eft^ n«n amplius ca-' 

, pere, habere. Dcr/cnigc/ Dtr jtct) um fcine @di)en nicftt 
Betummert/ oon bcm fan icO ntd)t fagen, quod rctinerc 
veiit , quod ncgiigit. unD ob ec e$ f(l)on nicftt mtif / fo 
tfl bottaenug/ ba^ ec e^ ni4)tiu toitten oerlanget. t>\t 

Sdentia t(l }^ ^ac nit^yt not^ia ; Quaaivis enim nefcien- 
tis nulla finc «cddeiitia 3 fo lonncn bO(() (lUSC 8cutC C&CH 

taroul / iMf ni^< bmmi tDcii , an&crtiii^ urt|)ct(cnf 

quam wm negleiifle. Wbriiiibr iq feUKlll NM»a 

' faget 3n)av: (f^ i|l oiefej feinc derdiftio, cr fanct ni(()t 
dereiinquirtt t)abcn/ meil cre^ ie^o mieber t)aben miQ poft 

« c^mpus immemoriale. SeJ Refp. Do inAantiam: Sltjt 
Wefe* Cben fO , aW roenn Cin donator bic rcm donatam 

nnc^cr forbert , unb id) wolte fagcn : €r fan ti ni(f)r mcq^ . 
8cf(()cn(ta t^abco/ iKnn cr beQcDrct tXvn^^ otcbcr jurucfc. 

tMifcnmr en enfi»mi Qjii non curat; negligi^t^ 
- ibam^ nefcit I ndh cdgiia^ de ea > de eo aon po^ft i 
dici • quod velit retinere. 9(tcr !((( foll ex Jure Natline 

feine gemtiTe 'itii fe^en , fonbern cin tempus immemoriale. 
' • 6i ftaben Da()er bic Lcges civiies cinc gemijfe Jeit t)eror0j» 
net, bercn 58erlauff bic @a(()e pro dereiiaa ju ac^* 

ten fei), ut dominia fint certa^ ncc lites pcrpetuse orian- 
tur p (imul etiam aegligentia puniatur. @o l)at mau Cj 
io Republica RonuMia Micbct, fonil fdOt inter Gente5.DjC 
poeo^ iiMlsgcjnti«4Vt8, Ci Ncilt ODcr dcreliftio ttiM 
^ tiriXlficlbm-^Jteitoiniimribtto^ 
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bus anciquioribus , dominis fufficcre ad inquircndas • , 
res fiias prarfaca ccnipora,i nobis melior lencencia rc^ ! 
i^t» domini macurius fiiiis rcbus de^udentur» 
necjuc cerCQ loco bcnehcium hoc concludacur > & ; 
ideo coniHcutionem fupcr hoc promnlga^dmus, qua^ ' ' 
Cautiun cft, ut res^^iiidem mobiles per criennium; j 
immobiles vero per longi cemporis polleffionenr, id i 
cft , inter praefenjces dcccnnio , intcr abfeiitcs SrigintJ 
•nnis ufiiciipiantur : & his modis non folum in Ita- 
lia, fcd eciam in omni terra, quse no/ftro impcriQ gu- - 
bematur, dpminia rerum , [ufta ca9& ^pirefBonis 
pr^cdence, acquirancur. (j| ^ ; ' | 



LL* XIL Tahb. ut fcil. rcs mobilcs uno anno » immo- | 
bilcs biennio ufucapercntur , njcnn fonjlCll bic Requi- 

fita yfucapionis DorlJnnOcn ©drai. Vhs (jciffcr fo md a(S 

pofTeffio, Caf>$c aber AcdClltet acquiritionem feiU tei a|je« . 

m per pofleffioflie^i I bem eiiifn n^icb «n^ol ocfioiiiiiicn tit h 
: Ufiicapiorie . ber ottter Bcttmntt cJ. JDo* flHw 

^mupitConcept oon Dct I)««rin;^ ; r 

(j) JusTiNiANus fe(}c( bei) bCC Ufucapione gcmiffc Requifita; 
. i) Btn^m Jiihm , bcnn C^ t)eiffcl : Lcges dolo non fuc* ' | 

y ciinrixm. V&VL iDiffcnt(i(() ctne rrcmbc @a4)c annimmt/fao 
V lKren:^KiR|ini ni(t)t cri)a(tcti i cr muf teuEcir^ er |b 
^^yf^^\^}x^ xm. cr m do)o, mmicr bem ftiDeni iMf ^ 

t.im^O^ntC/ e. tu mibi doaas aliifliid • te dottW 
..A^iwputOf eum tamen ficalteritu» DUfc^ i|f bona fides» 
. nnt) ifl bCffcn 9}0tt)n)CnDjgfcit ad acquirendum dominium 

. mict) in Dcr SBcrnMnfft gcgriinbet. Hinc nec lex. civiiis ' 

, appfrobare poteft dolum, auc malam fidem. Sed quid, fi 
" ex po(l fado demum mala iides {ii|ierveneric » i(I 
capable, mict) an re$tind$i0Cr AcqQirirnng rei alien« lit 

jHwftern ? Refp. jure Civiii ni*t| oiicr teljiis Caiio- 

aieum ifl oul fecr Cinfdbigcil Rtifon i quod omne , quod 

9011 iSt ex fide, peceatiim fit» micDrigcr =iS?ct)nnng. Sl 
, ifl atcr frbr abfurdrbcnn mcr fan im iCauffcn unfr Scr^ I 
fauffcn mi<() oDcjcit gcmip »crfi(t)crn ^ ba^ t)ic ©a^cn nic» 
ina9(i{ in Slii)pru(() gcnpmmcn mcrbcn mucDcn ? Bcnnci 
loii mM\ii uaoilogCHi Ktm.^^^wmm wrft(t)cri 
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mitb okt , bap iitfti ma\)t feo > micD Diel gelogen , unD 
ob mir f(|)on dubieus gemacf)t mucbe ^ fo t)inDert bocl) 

au0 Die(C0 nicbf / fcd mala fides cft dolus. a) Jujlunt 
tHulum ad transferendum dominium habilemi Dcnn ei^ 

nMf foU feiu dommiiim cmbujfen/ un& Ut onDere cS acqui- 

nCCtli ftOto CtitC dofii remou acquiliu dommii 
•or^l^ fcyil milf- ; dtulo noa habia m 'aBcetiflua 
nilul fMratfcnbttiir • gr. tx commodato » baDOtl IfiA 
l^RUNNEMAKN cincn artfQen Cafum» item ex plgnore» loca- 

tione &c. Da {an ja fcinc dereMio prxdicicct roecbcn. Dtc 
foia pofleffio macftet c« tix^i au« , ti muf, eine intcntion 

ba fet)n , ba^ dominium JU acquirircn. ©CC Titulus mup 
W^icicjl) verus fcpn > error non eft titulns. Uttb Ofr it^ 

f(tK>R in bcc ${ei)nuit9 iKif tnir cinc 6a(0e tterfauf^ 
ftt iQiHibcit/ tKi ftc mir nur i»cr»a(t)tet oDcr flcUcbcti tii# fo 

^t bOCt) btefcf (dncn Efieft i Opinio miht luhsi prodetb 

biefc fan.bctt Tttalam ni(()t (iaDccn. 0 Omikmmftf- 

Jefficnem per unum annum in re mobiK , per duos in im* 

mobiii in foio itaiico. Justimanus a6ec mei)nie, Dicfc 
leit mu ju fur^. 3iaein oiim r»ar ti ni(t)t lu furij. ©ic 
Weffiones Der 3iomer mun nitftt fo mcit auS cinanDcc 
lerflreiict/ ^ marco (HV(a«mcu. Dtc dionur u»oUen Deti 

^tCllttll ONgCOb^ncni ut fiugalem vitam viverent & dsli* 

|entm.' sUfo mor bitBcitmHi u wib Sa^rcn acnmi* 
i^cmatb obcr mnrbcn btc Condhiones bcr St&mcr bcfier, 

ftc «ucbcn cet(() , l)ai(en bicle poffeffioncs per totnm or- 

bem Romanum , Da mt nid)( unbillig , eine Idngere 3eit 

iU ff fien- 5S5cr bOrl)cr pt^r unum annum rem mobilem 
non curabat, mu(lc cin tieDerliCf)er JtcCl fet)n/ ODeCqui res 
immobiies per biennium negli|;eb,^t. ^U 9lom UUD itt 
2liaUcn por idem terminus. Sic imittdbator ^winiuni 
plenuni , noa vero bonicarium > minus plenum in pro*; 



Atqui poffoflbr lK>n habet dominiufn ptcnmm anb (on^ 

fC CC auct) nii}t pnrdia provincialia «cquiricen/ nili lon* 

fo tempore , per 1 0. fcilicet annos. UnD Da f OntC bCT 
'oflciTor c^ nt(()t ufucapere^ fed tantum prsefcribere, i.e« 
er exceptionem retinere. Dominus n)ar CC bOC() tixi^L 
rsfcriptiones nnb Exceptiones iDaCCn Synonyma. S)ic^ 

iii {)at JusTmiAiius mieticr attfAcQobcn / fciiicet, mctl bte 

difttn^o intcr pii^ia Romaga « Italica & pri^vittciaiia 

iiufgc^bm iMr^eo^ati^tMrttntcrfcbci^ poC 

leffioniT U oiucapion^ ntCbt mcl)C at^dirct leCCDcn DilCf^ 
ftl) / ^^d omnia prxdia Romana » Italica » provincialia 

¥ f . .. plcno 



plebe tifaa^ebaotiir, b. e pleiio dbmiiiio 'ac^rebaap 
' tur. In imtnobili re decermtufh inrer 'prkfentes , vjgiii* 

ti annorum fpacium inter abfentes ilatuitur. t]tlt) i)lCC^ 
' an ifl nun fein 3«>^«tfcl^ Qu. Si partlm abfens. par- , 
' tim ^rxkns fuerit , quomodo computari debet ? Kefp. 
s Tunc o)>(inet regula : Dimidiantur anni abfentiaE: & 
« iicfjiciui^tar annis praefentias , unD QKHIt Dcnn xo. otXi: 

ao. Jcraiiirommen , tfl iftc @a(^c praefcribirct* Xicmi 

Hlittafi^t! ift Prarfcriptio ||0b Ufucapio (ui^ ie rebus Ita- . 
Tiae & ftflfdo Italicp tittcrlct) / llttb httjbtt rccjt flCCCtKt. 
Sed porro Qu. Quis cft abfetis? Refp. Qui nec in ea- 

dem civltate, nec eadcm provincia ci\j in eadem vero 
provincia degens pto pracfenii habetur. tfdt alfO 

* JusTiNiANus iit ditFerentiam Ufucapionis in pritdiis Ita- 

. ]2cu utp Provinciaiibus aiifge{}obcn. ^nn od fct^n/ mt 

CvjAClUS yMt) CalviwJS in Lexicc furid, /uh voc. Prafcrt^ 
iire gcjttgct> nacO tm XII. Xabb. bit Ufucapio Ct^ 

ncclco qemcfch / ttibcm tnt Sibmcc Oama^ll :;3talicit noid 

mi)t qtijabt ; fo tfl boct) na(b<ie^nDS bic Stomifitc OJ^ict)! . | 

jcdiegcn/ ba^ fic nict)i adcin 3taticn/ fonbern oieU anDere ' 

1'dnDer jict) «mecn)or|ten. <Sic tradirten aber iud;t aile > 

l^dnDCC auf (}(eiCt)C 3ICt/ UnD ma^ttn imer folum Italicum 

& Provinciaie (incn lintecfc()eiD. 2)cnn in 3^c^licn maren . 
Dic @inmot}nec mit ccn iKomcctt se^uiparicct/ unD ijatun , 

felbtgC Ittt dominium Quiritiuih, i«e. i plehuni ilbcr tOCC ^ 
@Ulcr , ergo fontC auttf ba litit plena ufocapio flatt flMiXU , 

2)te '^mintjM olKr oartti tributair > btr PopidiiiRo* 

mahas llMr 8iti4)fam domiaua; ^treftus» Qtlb DttCiniDO^ 
Itcr i^atUn Cin dpmiiliuiki bbttitarium, ji. e. mitiiis ple« 
num, ergo f ontcn aUCt) DiC Praedia provincialia n\tt)t plc- 

ne ufucapiret QjerDen. pott) abec fagten fic : SBcnn in 

provinciis ciUCC rem alienam bona fide & jiifto titul^ 
^ iangC 3eii bcfclTen / poteftne dominus rem fuam vindica- " 
re? Refp. SRctn/ fctttt AOip 1)) itianis» tC^ latl JIDaC HUtK 
ufucapittlS/ pofium tamen eum rq)ellere per excepdfoT» i 
sieipi e. pradrcriptiop^.s. bQill accipere & m^cribore 
ift dntrkP; JusTiNiAMDs ofttr iiC(t mn btcfcDifieren^ auf# 
gcftobcn/ ita ut Ufucapio & Prxfcriptio unum idem^ue 
lit 9 unD aQC fundi, ubicunque (iti , eodem modo ufu- 
capiantur. In adionibus , juribus fagct maU ni^t I ufu- 
ccpi , fcd pracfcripfi , i. e. id) t)abt DiC ExceptiiOO % Xfi,^ 

tm((^ i4 ^ ffxccnfion io pei^tttom elidi(ti 
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u/ucapi pctlfunt , vel non : de his^ qu^ fuwt 
iwrtr^ ccfimercium^ ^ de firvo fugitivo] 

• I. Sed^quando » eciain li maxime quis bona 

dde rem poffledericynon tamen illi ufucapio ullo cem-f' 
pore pirocedit : veluci liquis iiberum hominem , vel 
wm lacramx vel reiigiolkn, vel iervum fugidvum 
poflideat, (4) ' : , . 

\ 'Deretusfmrtivit^vi^oJfeJJts. • 

§. Fu^tivx (5) quoque res 5c quac vipofleil^ 
fimt, nec fi praedidhi longb t^mpore Koha nde pof- 
feflifuerinc, ufucapi poflunc : nam furtivarum re- 

rum lex.duQdecim tabularum ^ lex Aivlki inhibent 



(4) 23tt* 4t< Requifinmi-ift ; u% re$ nm miopt. ©a^ 

jlKi: tnin<l)ct Die iSrage ; Quid poffit ufucapi ? Refp.3Benn 
, * W mcii ufucapircn roia , fo mifl {)aten / wc fit in do- 
TTiinio privato , fo mug (^i au(t) einc folct)e @a(t)e fci)n ^ 

qusc in dominio & patrimonio pnvatorum dTe poffit, 
X)0t)C( Dic m conunercia exmtar , bemicicQen ftnD Kes 
^i «i€U dom^ates , £icne , fiuute • fei^ofie» civi* 
«ms» ttfucapint mfytt ^m. Hhc ctiam fpeL 
. ^Um bofia* nutionNta'f pupiUbromi res proliibitap alie- 
Hari per legem vel tcftvneauuiu Nec liber iiomo ufa«* 
eapi potelt 

(f) €ben fo tjl eS mit ben r^^^Jf /i/r^w/. Vitium inhseret 
ipfi rci, cum illa ambulat* Lex Attilia rebus mobili^ 
bus furuvis , Lex JuiU & Plautia inunobilihiu obxcem 
DQfttit* Fures aetemo odio digm ccnfehantor. fat 

vIm tor nict>t praefcribimi / Mtt Mlm ooe iSq^^ 
ai((r -i)it Si^age ifl ()ia: de bonsr fidei poflbflbre , untt 
t»pn tricfmi mirb au4 flddusnet. Vitium iftud rei fur. 

to ablaiae purgari poteft • baoon ifii Lex Julia & Plau* 
tia e^preife difponirct. Purgatur fcilicet, fi revertatup 
in manus domini i ba i(l C< ni0t me()r rcs furciva, cJifi 

Dcm S)tm m^tt iugcflcaet n^orben , unb bcm f ommt 

ei QMeDCC iu manus tgrtii« fQ4 ijoe fiino. Si poflcftc 
violemu^ 6c ifialap fidjei rei immobilis v^iHdit fimdunii 
alceti ppiftflori ketM fidei . qtii^ hic |Uria 7 Refp. @ j 

((b<imt| (c (^nnc c&m fo toeniii ufucapiMni.al^tvcnu 

n 
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urucapionein s vi poileilaruni, lex JuUa & Plaucia. 
Quod aucem diAum "e(t , ftirdvarum & vi poifella^- 
rum rerum ufucapionem per leges prohibicam elle , 
non eo percinec> ut ne iple fur, quiveper.vimpoir» 
fidec, uiucapere poffic : namhis alia racione ufuca^ 
pio hon compecic ^ qiiia fcilicec mala iide poilidenc 
Sed ne uilu&aims , qoaonvb ab eis bona fide emeric> 
vd ex alia AuGt acceperic > ufbcapimdi jus habeac . 
Unde in rebus mobilibiis non facik proce^ic» uc bp- 
iiae fidei poHeilbribus ulucapio compeca^ Nam qui 
iciens alicnam rem vendidcrit, vel cx alia caitia tra- 
dideric> furcum ejus commiccic. Sed camen id gli- 
quando aiicer ie babec : nam ii hams rem def uh&o 
commodatam, auc locatam, vel apud eum depofi^ 
tam, exiftimans imedicgiiam eUe > bona ixde acci- 
pimci vendideriCy auc donaveric, auc docis nomme 
dedcrit , quin is , qui acceperit, ufucapere poffit, 
dubium non efi : quippe cum ea r^ in lurti vicium ' 
tion CQcidedi: ; , cuxii ucique Jbnes , qui bona fide m- 

tt rcs faitiva QKirc i in eiFedu t(t au(t> cincl* S>en$ 
dtOcntiltll fm t^iC 3lUtt(lcn* Taddem praevaluit 

> -finiceiiliia eorum» qui ejusmidi rcm jnmiobUem vtiH: 

> koier .poiredjim pro Amifa non babiiere. RiHm di- 
citnr t^fereikUp an ajSrw . »cil C< JjmtAi^ flCftOicbct/ 

. Ei^o etiam rei imtnobilis efle iurnim violentum. Sed 
rem hnmobitem non aufers , rei immobilis furtum non 
fir. ^rgo hic uon addl res fortiva^ Er^o ufucapi pot> 
eii S j \\\ a&CC Ctnc Chicane. SDciin Cl l|l jmoc connrf 
▼eriM IL XU* Uk L Julut &c. a5cr fecundni^ 
.'^cneiitem earum (ine dubio. Qic Ncibcn OiM-tHI^ res 
^ ftrttva de re inmebili vialemer poir^a iion m^ucmsost. 
Ergo poceft eoaiioio « terdo beM fidei poifeibre nfu- 
capt; Rei ibnh^ v«to non eft prsefcripiio» five cen- 
^deres furem ipfum» five polleflbrem tertium b. f. qui 
rcm a furc emit. 5Cail alfo CinCC icmajW* r«n mobilcm 

fcribircn ? 3)cr Cafus jicOctnci difficii . aOcin nian fan 
«ciliMtKO fcica. ^c Cafitt «(cr/ bca »c( is^ip- 
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quam fuam alienayerit, furtum non commitcac {leiii 
ii is> ad quem «kUI^ ufusfiruftus pcitmet » partum 
fiium elle credens vendiderit, aut donaverit, furtum*. 
non committit»furtum enim^e afied:u (unuidi ootai 
committitur. Aliis quoque modis accidere poceft, 
ut cjuis iine vicio turci rem alienam ad aliquemtrans- 
fecat j« & efticiat, u^a ooHeiibrc uiucapiatur. Quo4 
aut^nl ad eas res, J^folo continentur, expcdit, jus 
itaprocedit, ut, li^uis^loci vacantis polleflionem ^ 
propter abfentiam aut negligentiam domini^aut quia 
line lucceflbre deceflerit^ine vi nancifcatur s quam- 
vis iple maia fide poflideat (quia intelligit,fc alienum 
fundum occupafle) tamen^ li alii bona flcte accipienti 
tradidcrit, poterit ei longa pofleflionc res acquiri : 
quia neque ftirtivum,. neque vi polldlum .accepejdi& - 
^bolita eft enim quorund^ veterum fcntentia, exi* 
llimantium , etiam fundi locive furtum fieri. . Et eo- 
jaim utilicaci, qui res foli polfident^ Principalibut 
conftitutionibus proipicinit » ne cui longa & indubi- 
tatapoflelCo ^eb^at auferri ^ ' , 

' tor mmm I (|f|)6€tt (Mcber tNit)(,»cnit e< Mltt iwit W 
redi iuftus utQiQs. iito (an c« f ommf n : ©cc fe^rct 
6c)iftct citic ®aq)c bana fid«^, unb Dafduffet |lc tcnio, tocc 

• hat jultem citiilain , bonam fidcm , lcgitimum tcmpus. 
' Ergo ufucapic omnino per fpatium trium anBorum rwn 

mobilem ab h«rede cmtam. J)a tan Vm Amesio uhI^ 

• ottDcni Theoiogis au* mwtm^ Dic ()icc m^ficmcin ctnc 
@cn)nfemf @ad)c barau^ macbcn^ Da^ mati ^ offcniUdl 
rem aiienam jucHnie i 6cnn mait nuitiiit Dcm anDcm 

. v^x%t fonDcm cr nimmt ft4^ K Rtter/ e&oegiigenci^ iis^ 

idinqui& Lcx iniht adfifth illiim pnniens rbicfc ® trafFc 

' iicbt mir fier Lcx» Dic fan i(t> la faiva confdentia ncftmcn, 
cbCH aK ©cnr|bcr5w|l icmanD flratfte uuD gdbc Dal@ct& 
iiw ®aDfcn>^)auf , ili Da« cine ©unDc ? «6nncn fk c» 

anneftmcn? Sufficit, in omni ufucapione adeffe dcfclH 
- aionem. Qui nc^ligit, derel inqui^^non vulr rcm; Kfiei 

petexc & rm SOB YcUe fiint oomndi 
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De vitwfurgato. ' ^ 

, $. 5 . Alkfiumdo edam fiirdva , vel.vi polleila res 
ufucapi poteft : veluti fi in domini pfetcftwtm^reveis 
ia £ueriL (6) Tunc euim^vicip rci purgato procedis 
ejus ufiicapio. ^ , 

jD^ re fi/cati de ^on^ vacantiiujr^ 

§. 4. . Res fifci (7} noftri "f^^i i^on poteft. Sed' 
Papiiiiaiius fcripiilt , bonis va^p^ibus iifcD nonduai 
nunciatis , bonar fidci cmtotem traditam fibi Iferti eX 
his bonis ufucapcrc poilc : & ita Divus Pius & Divi 
Severus & Autoninus relcnpfcruntf 

^ . ' Regu/a genera/isp 

^ Novlffimefciendumeft) i^em tdlem el& de- 
i)ere> inlc no^i habcac vitium, ut a boiiae fidei 
emtore ufiicapi poiEt^ vcl cpii cx aUa jufta caufii 

poflidet.' I 

* » / X . iy(t 



C6) SBU ti nm tmme rci funivae i(J, (Afy ift ti pcr omnia 
ralioae rci vi metuve cxtortac, nifi fit vitium purgatum» 

' b i. tfmuf tmtnm, htm Dre @a(t)cn gc(lot)Uti, oDccmit 
©ett)alt gmomweil mtm, «Wtttciwcber bcfommcni to» 
iia* «bec auf cinc ari^c« m wiMc mlfitm Daftcn* ^ 

nunc cgo jam rcm fttie ▼itky poffid^t & ofucapere qcwK 

^7> SDtc 9i5mtf(ften Jfaofcr ^atten treocrlet) bona, iiub ©oW 

llOd) me^C # ut docpi <fe l^mctfe kirede. Bona 

; jf/^ iMrcn bic Domainen / !)tc pubiiquen (SelDcr unb 
' pamteotitaiiaft Die Charouu^U)cr* 2)icfc tonncit 

nict)t ufiicapicct liCI»^ ttic PApmiAims fiioct / qui ifea^ 
\ porc CAftAeAiutt iHsm^ bcr Dcn 5(opf abfctladt^ 

• ftn. Antoninus Pius ftat ti am eclien fo geotbn^t ^ uc tie iii 
bis bonis4hfucapio locum habe^t j ©orpcr aber firtben mht ' 

* iiifl)t5/ tenn iPoUen iu(t)t tl)un, ol^ mcnn tle bon^ Rc- 
gia hdttert- Siber poft HAORMNtjM mur^e ti glcic?) fo gefc^ • 

))enn fiec fimuiirte XiW ine^r- Fiicus & bona doma* 

\ hialia pertinCnt id fuftentationcm Principis. aOaa nurt 

bem Siicftcttunb oBcn feincn'^ticce(roribus jjegeben \\\,m 

tcirt Privatu» Mtti t t«i eft cWfUata Pikcapi, ^ui fc itnia 
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^ Ljii trrore fulpi, caupi^ •* 

$. tf. Error aucein ftdla? caii£r uiiicapionem non , ^ 
^ parit: (gj vcluti li quis, cumnonemeric> emiilcie 
cxiftimdnsppiiideitjti vel »cmn eiddiiacuin isdo fiieri^ 
^iafi ex cbndtkme poifideat;.. '*[ ' r 

e^ilbere debtf. £rgo rcs fifcalis non praefcribitur. tor 
quioiar de ufucapione ordinairia- £)0(|)4HttCC Dett rcbot 

fifci iftiin Unucf(t)(ii> > bcnn cmn^ ^ bcr Fifcns fo(« 
A4)cftt)on tm&K\%, oberjle foOen ibui ccd acquiriret 
tcr* 3nirt|lcn5aD fini)al)ieUfucapionict)t flmtJ bcnn 
ticDomania, ©ie Dic res .fifci mit cinem5r4n(fifi$en35Jort » 
jn medio acvo gencnnet iDorberi/finl) bem Jiirilca oon bcm 
SBoW iu 5iibi'uii8 fcincig @(aai* anlgefegn/ unD menn foU ' 
•4)c ufucapirec n^ccDen fomen, fs mufle folaen , ba^ tKtf 
ffiolcf t)un Principi cin neuefi Domanium au5fe^en inli^» . 
fjct) fan obcc t)ic res fifci niclitlaiifiin/ jfo ton fic aa0 
iit4)i ac^uiriccii' 3iacin m Mn anDecnSaa , to cihc.6a^ 

. ; 4)t Dcm Fiffo acquirircf lOCC&Cn fofl ; ftnt^t DtC Ufucapio 

^^ioaeitiros ftait Benu ricfe fan icl) au0 fautfen. Erg^- 

T-^»Qu. 5£onncn folcf)C bona vacantia \\ico nondum denun- - 

. ^^ciata prafcribirdt mecDen.^ Sic rrincipes |)aneu il)rc eicicp 

' . pe Procuratores tifci \ m cit. Dtffen |)abe i(t Ciu Ciaencl 
.;n^:€apa«J BOn i;)nen. vid; Dtg^fik mea de i rocurMmlms Caf 
'■^Jiri^ Finge ergo , delatorem iuiffc nejgligentcm^cmi 
«.^ltinum vacans > Oa bobt icb juAum utuliifn & bonam 
I fidcm. S)icfi bona pnt) Dcm Fifto ni(t)t incor* 
vporirct , l>ona fide accepi. Delator , procuracor eft in 

'^^cuipa. ©0 1)ai man Dafiic flcl)aUen, quod fic, mtnn c* . 

Cne vitio furti 6Cf(t)C^cn i (ibtV intra quadriennium. 2Bemi 
';I**a6er DCC Fifcas intra quadricnnium tdin^ , uhb denunci* 
iCte miC / rem efle fifco deiatam , fo fan ItJ) ti l\i(t)t acqui- 

. ricen. Papinianus faijte : "^m ttflm Cafu ifi t6 no$ {ctm 

res fifcalis n^OCDcn- Ergo CO^ dm Da< jus fifc( (i(CC ll^ 

fo Aride 6eoDact)tct mccDctt. ; ^^^:^-^ " , 

pmni ^(ucapione mup ftjftl hdim fido^jtl^ jliftui ^ 

- itiuiIosV <^o; jCan icb citntom mutiren f e. g. commo- 

' |dato accepi librum , (u^wct) fcilbc i^ mic ein , ict) baH 

CS QCfaufjel / num ulujgfcre polfum ? Refp. gi^jrt. ; 

- ,;Quidj fi reni commodat^^Hfc vcndam? Rclp. S5cC icr- 
itl^^jpi booa fideibatlV^ titului^i i^itunam pof* 

•J^t^'' "'i" '•'■>:< V'^»:.^:; .'V., ■v '-T' ^-'-.^- .> ■^v-'^*-«efllOjpi 
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3 5 i Institctt. Ju^ttktant Lib. II. Trr. VT. 

J)c acce£ime.fc(j€j[ioriis. *^ " 
$« 7« DiatiiMi po(felIio> qua^ pipoddle cceperac de« 
fiindto > & h^eredi (5c bononim poHeilbri concinua- 
tur (9), licet ipfe iciac, prccdium alienum elle. Quod 
ii ille imdiim juftum non habuic, hxredi & honorum 
'poileflbri > licet ignoranti , poirefllo non prodeft. 
Qaod noftra cqnfticutio iimilicer & in ufucapionibus 
bUervarl conftitiiic^ uc temponi concinttencur. (lo) 

. felfionem» ergo line dubio ufucapit. gc \)Cii aflC Requi- 
' Iha; Errans vero noa nAicapit > toU QU( OCtti Cafu xn 

* 2. t)()n tXra UfufruAuario ju feftfn. ' 

(9) Qu. 5£aa Ut) WO^I aud) policffioiiem aherius contmui.. 
tctr? Oaqino. Hadtes poteft condnuare poffeffio^ 
aem defiuiAi cum omnibos quaUtattbus poiTelBooiis. £r« 

' go etiadf tnalam ft bonam fidem contitiuat ^ juftum & 
? injudum liculum. 2)it Gracci . al5 HARMENOPttHfS , fa» 

gch/ baJ feo unw bcmSEVERo unDANTOMNoCARACAUA». 

* in §. 4- (lcl)en ; gtorbnct worDcn. Merillius aBcr ^at 
fltn)icfeH / bap man fifltion Darl)er poffeffionem i)at contjnui- 
ten fbnnen. Picas : ^ (tn iu bona fide, menn gU(4) Dcc 

Defundus in mala fid^fcmfen* Refp. f>tl rcpmfenci* 
rc(l ja Dcn dcibndup > noo ufiicapis rem tpo nomine, 
fcd' denitidl nomjne. Qep ciliClll .feeceflbr^ univeriali 
Olfo mtrb mala fidcs continuircr/ banes tflquafi ipfe de* 

fundus. aEBcnn alfo Der deiundius ein ^ferd cmlct)ne( / 
finDc %i in 6cr (?rbM)a(f( , t)ate alfo juftum tiiuium , 
fo \ii)imi tt , ufucapire ii , Da Doct) ein cigencc Xirul 
in Den Pandeden ilel)ec : Pro harede, jibcr Dag i(l oan^ 
n)a^ anDcr^, Stryck unD Brunnemann ()a6en bi^ t:cc()t # 

ii negant. D. Branchij tyiU Titium unD Thpmasiom re-> 
futiren / unD flB^ifat , tta< bCC citultu ff. fty haerede^ 
; Aliud cft in fticceflbre fingularii hie emm ii^ala *des^ 
^ ' sion'coiicinuacur 1 ufucapio etihn esc jure fiiigalari % ek 
jurc mco fit. repraefentire X(\^i renditorcm , id) Ditl ' 

* poffeffor fingularis , cx perfona mea ufucapio t habeo 
bonam fidem & juftum titulum. In bona fide vero 
emtor & venditor tempo^lid ufucapioocti^ conjuogerc 
poiTunt. JH|k 

(10) ftc RcqpfimnlHrmx Ufucapionis jfl Peffl^ 
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. D£UsuCAP.£T LONGlT£I^FOIUS PRiESeR. jyj 

Intcr veri^reni qdoquc & emtorem cori- 
jungi tempora, Divi SeVerus & Antoninus refcriple- 
runc. ' ' 

De biSf qm 4 jifcoy aut a[ Imperatoris Augujl^c 
domo y .atiquid acccpermt. 
§. 9. Edido D. Marci cavetur, euni,. qui a fifco 
rcm alienam emic>fi poft venditioncm quinquenniuni 
j^sterteric» poile dominum rei exceptione repeJJe- 
re, (11; Conilitutio aujem divae meinori» Zenonts 
' bene 

Pcgui€rse& quafi fedem jum ponere • mb DiefeSfand^ 
§mim mir ac lebas corporaliiNis ^ifaqt mttbm , quod 
poffide^cur $ (Hi^r man qtqlanitt , fervitute* ufucapi 
noa. pofle. . Resvoro incorporalis non tangicur ,nec pof- 

• fiden potcft, Dc.^lDegcn aud) Screbonius qtiminut, omneta 
^ lervitutem praefcriptioiie tollcndam elle. GunMmgians 

P.1%- 0bf. i. §. 10, n)cM)c5a&ccJusTiNiANus auractotoi 

S){cfe Poffeffio nim muf continuata ftDii/ ni*! rupta j 
quodli eoim rupta fuerit , tunc non poffum ufucapere. 
pmtx connnuau poffcffionc mup I* cNlt mMnX, a- 
' lium dcrehquiire, neglcxiflre, ndn habere vcllc rcm. sUJeC 

• in' poffcffionc rupu ; Don Dem faqct man / erufurpire. 

. Ufurpano, 1. c. ufusruptio, ct)ebem per folam 

iim contedationem jn (jef(f)et)efi pflcqre/alg inel^e ber erjle ae^ 

, nctJllldOe AAus coram PraEtore a judicc pedaneoHMlC. SSCO 

un^ i|l ber eille Ac^us in judicio <iuuo« per duam rum* 

piturpoflTeffio. 

(1 1) Difpofitum cft in favorcm fifci , fi etiam rcm m 
fifco emcrim alimiata • iUam nihilominos plcniffimc nfiH 
capiam. ^ (Klf tm dttbiom. 9l»er Zeno Impcrator 
fogef 0119 • *^^«n emtor rci fifcalis fit ejusdem dominu^ 
plCQos. g« 6railCf)er \)\it fetne Ufucapion, v.g. fi res in- 

• jufte confifcata a fifco emta fir. SBenu nun Dec Dominos 
fOinilU / UnD rei vindicationem anfleflee, iiliim rcpcllo 
cxceprione, quod a fifco emerim. 2)eC favor cmtoriaift* 

t>c^!r biaia orotTcc ©er Fifcus jfi aaejeu locoplcs, 
mage^ inic Dem PoiTeffofe priiiinoioajiim^eni Utib menit 
man eS emetti mietw ne^eft mtt; mt mftrte met)c m\ 

*ifco a^Oi fOUjl^? tixt Bbna vacantia iDurben l)ernai 

. iiNnii|(rm((>c (<)imm aiicuicct mcc&en, Jv$TiNiAMff$ ^at e< 

2 
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354 Institut. Justiniaki Lib. II. Tit. VI*- 

bcnc profpcxit iis , cpi a fifco per vcnditionem aut 
donationem, vel alium citulum accipiuat aliquid, ut 
]p(i quidem fecUri ftacim fiant > & vi£):ores exiftant» 
iive expcriancur, fivc conveniancur : adverfiis autem 
iacratiuimam xrarium ufque ad quadrienuium iiceat 
ais intendere > qui pro doihinio vel hypotheca earum 
irerum, quse alienatae funt, putaverint,fibi quasdam 
compecere actiones. Noibraautem divina conlUtu- 
cio^ quam nuper promulgavimus» etiam de iis > qivi 
a noftra, vel venerabilis Auguftae don^aliquid accc- 
perinc, hxc ftacuic> qux in iiicalibus alienatioilibus 
pr«rfat2e Zenonianx conftitucionts concinentur. 

TITU- 



tm^ extendi(e( ad patrimonium Principis ot)tt AugiiAae, 
h.c. Dic Chacocd» mt btc gurjl pleno dominio j^ai. Bo- 
^ pi domanialia oMT Fjfci a^btim il)m mt jure ufusfru- 

. ^ auf ittifiif^tii, quia ad fuftcmationem Principis 
conftituta funt. ij j tDaccu cigettC Procuratores fifci , hae- 
rcditas vacans tm in patrimonium Principis. SDCC (tt^ 
tttt(i<itt , injufte rcm confifcatam tffe , un6 rem fuam « 

' poffcffibrc prsefentc rci vindicatione forbCtC / tMQ iid) DOHt 
iifco Cbfitittn lajTen , abCC intra quadricnnium , elapfo 
Iioe* rcmovetur. In favorem commcrciorum ifl in <ts 
HifCn ^nbcU^Stablcn DCC Tecmiaus Ufucaplonis rerttoi 

imiuihim fctN: cina(f(t>r(fn(f ct / v. g. auf <s. 7 aBocDcn , otc 
tn dloni0(r0/ ic* ^aifb mu$ ^anb malH^cn. Qu. 

Quid eft Pneicriptibi. Refp. Res coi^rales ttfucapion* 

tur proprie, tDtil etnC Ufucapio domimum gicbt/ [O tOtlf ' 

un <^et)cfTcn Jeinc Praedia picne ufucapiret totvbtn, al8 

■ «uc praedia Iralica & Romana. In prasdiis provinciali- 
Dus lontt hintt exccptionem ufucapionis opponiccn/ Wttttt 
' CC aucb Praedia immobilia lo. ^^Qbt UnD DaCUbCC bcfcffcn* 

S)cnn man i}attc ba< dQmiiuom plenum \\\(i)i, fon&cm 

Popttlos Romantts tOOC aOCJCtt Oto^^rc Vid. HuBERva 
W Infi. de Rer. Ubi non eft plennm doniintum» 
M t|l fcmc Ufucapio; Dnmit ti Ottt bCCUfttrpator ttM|>t . 

bcfommc, GaL^ man bicfcin exceprioncm praelcriptionis. 

. Vid. infra k.xcLptiomhus. 9la(J;Dcm nUU JusriNiAWUf 

)>ic «liiiierenuam ioter pr^dium f miflci^e # Romaaum ^ 
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TITULUS VIL 

DE DONATIONIBUS. 

^eBonatipne. 
J Sc & aiiud genus acquifidoius, dpnatio. (i ) Do^ 

^ nacioniim flutemduorimcgenera: Morcis cauf^ 
non mortis caufa, 

IH 



Sc italicum auffl<&06cn J fO ceffim au^) i>te ^ ^ 

ter Ufucapioliem & pnrfcrjptionemsHiibairQ fat i(( j(fit 
fagcn : tSnafi ^ frafm/fi. OlSm vcro magna erat dif- 
ferentia. 5Denn roenil eill Pradiom in Italia ufucapiret 

murbc/ unt) oon ^^dnfcen faiw/fo fonte man ii vindicircn/ 
unD cr ©urte plenus dominus ; ^ingegcn menn ein Prsc- ^ 

Jium provincialc OetlO^ren mucOc , non porerat vindicari. 
3cf) fDnte ja nicf)t faqen ; rem meam ejfe a^oi 
[oiHe icO ouct) ni(t)t exceptianem ufucapianis <^onircit« 
fcd folum praefcriptionis. 

) Stn Philofophus fe^et Definitiott WtM 5 JusrnoA* 

m ate ()4lttiii<f8c een(f , tie fc^on muilen, xom dona. 
tio {19/ er (iet)ett)c^megen gltic^ )u unb fa^et: Ffi & aUud 

lemts &c. Donatio Imm i)er OOH dono, nr(f)( oon do. SBor^ 

)er (icf(()a^n afle donattones per dationem. !£Bennman 
i6er cineBictmaJgiebt/fo 9ef(t)iet)et e< cx caufa pr^ceden- 

:e,onerofa,oOer ex liberalitate nullo jure cogente. 3Bofr 
;C man aUCt^fagen/ donatie fci; duplex, vel Jimplex , • 
^emuneratoria , fo 8efC()tCt)(( »00 tkUtlftaut t>Ml6W0 

liit I tiarsu a5er (an niemant) ncivnnMi nKrDcil. id 

ift omni d^arione libenliias. OUm ID^itn donationes 
ni(()( Moffe pafta nuda » fonDcm folennia , per ars & li« 
bram alteri mancipabantar , ot)cr fiebantper Aipulationesf 

)ber pcr trnditionem Symbolicam fidam. {)(jf(e vS^ 
:rll jus exigendi j ex patflo nudo fontC icl) ad rem tradech 
Jam ni(t)t flagen. Cum ergo donatio per folennem cra* 
Jitionem oUm fadla fit, fo i|l l)icc de donationibu* poft 

jfuo^ionem gct)ant)c(t morDcn > c5 mar cin 6cf»nbcrc( mo» 

Jus tradendi nbt^g/ miC U\) Dcr Ufucapione. mirb 
ttCrlHcI>ottatio j^tOtiiet m donationem cau/a, un& 
loottionttn la#«f Vfi>f^i tXC le^tcrc at)cr in doitationem 
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}f 6 iMSnTUT. JUSTIMIAMl LlB. IL TlT.VII. 

De*mortis catifa donatione. ^ ' 

$. I. MQrds ddnatio eft» qiix projpter morcis 
fit fufpicionem' : /2) cum quis ita (ionac , ut) (iquid 
bumanitus ei condgUiet> liabeieciS:> quiacccpic: iin 
autemlupermillec, is, quidonavic, reciperec; vd 
£ eiun donationis poenituillet, aut prior decefleric is, 

cui 

Jtmplkem Sc proprie iic dlAamyUllD donauonem propcec 
«uptias, • 
(^) 2)fC Imperator f)a( bltt de donatione mortis caufa fettt 

nonim jus proponireti ftc ig f(Oon|(t)calii unb mirb btcr 

Ottl bettt HoMERO UWmStn f qutm magoi j&ciebant Ro* . 

mani. C<l)(itFkTRiis Fbkmatos eiit ScanQofe etttc DiC- 

fenation gef^ricbfQ 4^ auHorlme tim»-* ilfuilOosRa^ 
man^s , inglcict)cn Strauch in SBiifcnberg de eadem materiam 
8lbCr in tali forma HJarcn Di^ Donationes nict)I, uti tan- 

^ dem fuerunt apud Romanos. Donatio mortis caufa ap- 
pellatur , quia lit proptcr coi^irationem & ft fpicioncm 
mortis) vel propter morra irafis timorem. !Deiltt ttlVbt 

. 4ReOfE0ett itltb (0 1^0}^^ nicOt ttUC fi adea periculum 

i>r«fem , e. g» loenn fte tit Approcbett ob(r Bataiiie gelKn 
bOett f fonbCCtt OUt^ exira.pericnlimii font » m de 
te cogitent , & intdta ejos difponant de boa». Syiu 

|c gc()cncfun9 auf bcn Jabe* gao scf({)icl)ct alfoauf brcoer^ 
lcpSBcifc: O Extra pericuium , e. g. aiig cmcr 5)Wan< 
cbolic 1) Inipfo pericu!o, e g. t^cnu cincr an cincr gc* 
fdl)rlicl)cn5Bunfcc nict)irli(qct. Ob immincns pericu- 
lum , e. g. i^cnn cincr in bic (g*lad)t , otjcr Approcheti 
00ct, trcl4)(S t)cr Cafus m bem Ho^^iRo t|I. S>tcfePo- 

natio mortis caufa i|I re tera etttC donarlo conditionatis 9 
IMbbC P« morrcm infcquentero purificij*Ct tDirb. Qbcrji . 

0jeb( etncr btct; bic ^ocbc bettt Donarano »firtf(ub in btc 
^dnbC/ nnb bcr donans fiirbt / fo i|I fcin dubium , ba^ 
er^ bcl)aliei ftat crf aScr nict)t in bic ^)dnbc 6cfo{iimca/ a 

quolibet rem vindicare poteft i Mm iai dominium tfl 
conditionaliter transferiret mcrbCU. Arqui jam exticit 
illa mortis ccnditio. Sonimt CHt Dcr donans njicterauf, 
recipit rem fuam , iiec donaiiofada elie cenfetujr, SEBcntl 

abcr aii(l;cinrr e> tra pcricuium eincm citte@a4^i condicio- 

nace auf bcn £obcf ^S^U tlbc;gtctHt> eodem modo valec 
OfeCt Ctnc Cogatatio mortisi potcft pomttct^ xcvocife» 

tttt 
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De DoKATIONIBUS. . }J7 



X dohatum tic Hx mords caufa donationes ad 
lemplum legatoram redadb? (unt per omnia. Nam 
im prudenubijs ambigiRun fuerat, ucruni donatio- 
is, an legati inftar eam obtinere oporterec: & 

criusque caufe quaedam habebat inlignia, & alii ad 
iiud genus eani reorahebanc : a nobis confticucum . 

; , 1 1 , . 

Qti in tedatnento ei legato; Cogitatio Mifit^ Tolan- 
uu.hotmnis elt ambuiaioria > tamdiu revocare poteft 
dotiator • quamdia fperat, fpirat. {(l alfo l)ifr tltCtftf 
beildnbtQej , 06 (lleict) Ctn iHlaterale negotium \\} 5 tt 

ijl ia cine Conditio' »arf)anben ^ qua non exiacme nec 
promiffio nec acceptatio efFedum habet. 2)arUltt |)at 
CoccKjus /« DiJcrU de Tc(iani€ntts Prmcipum 5i;l)auptCt/ 
donationes mortis eaufa efTe donationes conditionales» 
ttttt) ^at cr barin t)iele curiofa obferviixt. Ulpianos ^ 
}U)ifid$Ca iKtt donationibos inter vivos uttt) donationlbiii 
snortis cafiCi CIHI Comparaifon angefleaet / bic JusTiifiANOS 

ni hoc imcMMtt. ^n jeticr iDta vn i bof citi^mil^tta: . 
Itcber bie @a(t)e hahm foQ , aU 9 i4> i^ifli ii)m eine Re» 
creation bur* Die igtbencfung matCen; ^nbiefer abec mia 
tcb lieber bie ®act}e fur mic() gei)a(ten* 5Ceiner flirt)! gern > 
iDenn er a&er ilirbt, fo foa eS e^sr biefer iiaHn, a\i lener.' 
€r fliebt jmar conditionatc , aber e j f omint it)m auct) fauec 

^ an* £rgo inceru eft mortis caufa donatio^ £r^o ad Iub* 
ledes d(matani non traofitf fi donator fupemxerit do* 
mtarium* S3iU acceptatxo tfl lUXO imp^feAa, itnl) 
tClltCt ni(M <lllbCr</ Oli fe am repugoacumm, fi ctfus 
' exiftaL Si vcro fupenoxerit donatorem # oaiciino adl 
.hxredes fhmsmittit. Si vero res tradita fit in cafum 
mortisi donatoris vero mors non fei^uatur, & donata* 
.rius rem reddere detredet, rei vlndicatio locum habet; 
(Nam dominium non > nifi conditionaliter , eft cransla» 
tam. Conditio non efl purificata. Condicionem pu- 
' rificari tmtnen bie Pradici, f\ exiAit conditio^ bCHII tMI 
IMtb bOAtr SCOObCII^ ac fi pura fiii^ dtfpofitio» jretro- 
trdittur sd tenq^ appofitar eonditionisi oro pwa .AC^ 
.pofitione habetor. $!Otan broUdbCtiltttl^CondMionem fino 

eaufa. 3>ie alten Surtften duWtirten ff ftr / an differat do- 

mtia mortis caufa a donatione iuter vivosi Sed pra^i 
Tsluit iie&cemia» qiiQd diHeram» ' ^ . 

2:1 • . (})3Sait 
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558 ' iKsnruT. JvsrmAHi Lib.IL Tm VIL 

<ftt ttt per oomia fim legatis (j) connameretur » ic • 

fic procedat, quemadmoduin noftra conftitutio eam 
form^vit. £c in fumma mords cau& donatio cft > * 
cum magia ic quis velk faabere> cpam emn, cui donat» 
quam hxredem fuum. Sic & apud Homcrum Telc-t - 
macbus donac Piraeo ; 

. Weft: 
'Cam i ?ir<u% bowims Uteant faretafututi » 
mfera frm fiekrMtit ai Styga metm 
Ififidiis » patridsque felittt mifceri ffsias : 
tiac e^o fra reitquis muko tibi cedexe tnalim» 
Sin ego eos jtifiis proftirnam iladibus uUor^ 
Hac mibi tu gauims Mim knt isstiid fsddas. 

(]) 3)2dnf(ig<t; Fere eflfe inftar legatoiiuii. Coirreniuntx 
l) ifakm morte doiuurii & legataris k i) poenicaidni 
«e^cantur; )) qoarfea Falcidia utriiu|iie detcahicori 
4) infinua^ non^ eft neoeflaria# s) quitiqoe Mftea fo^ 
quirumuri €) traofit dominivim fine tndidone » fi moca 
eveniiit* Diflferunt ; a) Acceptatio & pfaefencia in le* 

• g&tis nen requiritur 9 uti in hac donatione. (Sinigt ()(t^ 

' m itmi^dtf ob aecef^tarfs m wi ^Dtt f(9 / afletti i4> 

' t)ab( flcfunDtn / Dag m Digeftis* in QujNTitiANO, Pu- 
tiio funiore & Sdnme% unt) SaioJTAUco inieculoau* 
leo acbcau(()ct »tM;lm« Vid. Ocuo ad Jot^. Ar^se. 
t»e( fagct f(ton : DonaAs^ fiaa mcsfsmkna Jtm jsefuia. 

Mortt9 caufii dooatio ceflat pomitcotia dooaotis te^ 
.pewculo etiam ceflaott, llcet pomitenda non ei|irima* 
tur. 6'ecus eft in legato , t>Cii bUibtt fcjle (lcbcn / nifi 
Kxacetui & |>oeoitentia dare cxprimatur. c) Fatre con- 

fCA» 
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De Donationibus. 5 



>De inter vivos donatione. 
$• X. AUa? amem donaciones funt , qus iine nlk 

)rtis cogitatione fiuiit , quas intcr vivos (4) appel- 
(111S9 qiue non oinnino comparancur legacis : quae 
fuennt perfcdbr» temlere revocaii non poffimt. 

Pcr- , 

— - .1 - ■ I r- 

entiente filius moitis caufa donare poteiK non vcr»- 
egare. Filius enim ncc teftaiBcntum ncc codicillos 
rondere poted, quia adefl lex prohibitiva, contra le« 
;em patrii conrenfus nihil operacur i fed ut donet» fo^ 
um a patris volunute depcxidetf Mortis caufa dooA* 
:io ^iffcrt a mortis caafii captone* Ha?c eft » ubi ter* 
tius aliquid capit proptCf SDOrtem t OU : SXCUI SttitSj/l 

DaTos fou na$ mcincm £(rt)c frco \mi ^ dabtt Sem« 

:)ronio decem. 

I Donatio tfl ctnC liberalicas nullo jure cogente fa<fiaf 
)al)tC aUCt) ftiC fogenannlC donatio remuncratoria . ol^nflC^ ' 

tct)ict 6<9 fo((()ec Da^ 9l&ftt)cn auf cin Dor^ cmpfangmcf 

Btneficiuxn gcri(t)Ut n)Ort)Cn / nuUo jure cogente gtfc()ic^ 
i)Ct* Qui mibi donat , huic iterum donare non cogor ; 

Denn mt mtnclmr 2Biflrut)r (lcbet , ba$ bin icl) niifK ^uk 

big> fDod non debco f iUnd eft libcralitas$ gfatus ani' 
mus eft Tirtiis » ad virtutem nemo poteft cogi , bcntt 

fonfl i(i ti Um Xucient)- DiefeS gi{t M bcn i)eutf(5eit 
uin i)c(!o m^br / n»eii biefe(6en e< jeDcrjeit fur einen @(()impf 
gel)alten, mcnn man il)uenein gcnojfuuS Beneficium oor^ 
rocrffcn obec imputiren r^oflen. @ie baben aud) einan< 
Dcr niemal)WcinBeneficium angere(t)net, oDec belfenSBer^ 

flebung praetendicet > bcnu ba^ i(l f ein Beneficium , mek 
(t)C< t({j tn SHbftC^t auf Cin Imereirc t()UC. RatiaoeDo- ' 
natioms fanp^is t(t lU niCKfCn ; Donare (fciiiiel iumcihll 
in effeAa fo Oicl # ClU perdere. Nararali jure (lel)et Ct • 

mic imt fret)/ ob t^cihc®a(bebiNtcn, obcr jumtt)ei( 
obec gan^ wegfebencfen roia. 9(ber in foeictatc civiu i)a( 
li bieSfail^ eine anDece SemanSni^, babcifftt c^: inter. 

eft Reipublicae , ne quU rc fua male ucatur j bec Repu- 

biic iiimit Settlern nicbtS gebienet> eine Repubiic , mo 
Diele Settlcc ftnb t W feinc force. :Dabcc b^t man bie 
nat&rli(bc St^^bbcit/ fo bicd aU man nHO, mcgiufcbcncf en^ 

reftringtcct- Perditio remm fuarom debec jure civili 
impedtti. bcn SibONm tonte man ante ktem Om^ 

mm^ t9c((()ci |igcnt(t(|) cin Ptebifcitmn »ar , nacb 

Z 4 iiebcii 



3 6o Institot. Justinian i Lib. II. Tit. VII. 

Pcrficiuntur autem , cum donator fuam voluntatem 
lcnptis aut fine fcriptis manifcftaverit. Et ad exeliv 
plum venditionis, noftra conftitutio eas ctiam in fe 
habcre neceiruatcm traditionis voluit : ut , ctiamli 



non 



(ibtt, qui fine dubio erat tri- 
bunus plcbis , factc /donarc fcg fo DWl, aU perdere . 
di!apidare,profundere rcmi aIfofo!(cma« cinnriDcr niJ)tt 
• immn, larfimoniae ftudebant Romani. diJapidarionis 
hoftes cx vercri difciplina, quam Tribuni plebi.^ confer^ 
vare ftudebant. 3)a tm Cincius UHD facU : 2)cr luxus 

fei) 10 cingeniTen; Dag bic Cives cinatibcr m (\m fdjcntf^ 

m / mjtV nU(t}H ec Cill ^ttbOt : Ne ultra certam fum- 
mam donarerur. Tempore Constantini M. maCCrt loo. 

^oiidi ot)ct Dncm m Qiuntiim. CiNcius faQ(c iibcc 

mfi^: Non fufficit , dixj/fe , mc donalfe rem meam, 
lcnDcrn eftoO 9cfct)cl)cn per aes & libra n , res immobi- 
les lOnOcrlKt) pcr mancipationem ©aDjtll {^cifflt vendi- 
tio uno nummo facfta donatio ; cilicr l)ieUc DicaCaagc; 

tjcr aiiNrc cincn Sefterrium, bamit fcfclug cr nnDiciCaagc, 
m nnnq , bm:t Icqtc cr bcn SeitertJum ^in , unb ba^ 

U>ar imngmaria venditio. Xm ®olt) UnD €i[5cr baVXtl 

jic/ fonDcrn Dic Nummos :cneos Icg(cn jic in bic 5Baagc. 
IDcnn bic JRomcr bartcn Slnfanqi DiclcSymboia fa(l bcp aU 

lcnNegonis, )ic m.ircn nmplices. fimpliC DlC tcutt 

fmb, Dcib mc!)rSymhoial)a()cn fic l)ic ^^ranijofcn (inD 
^ic raffin,rK|]c d}atm/ bat)cr ftabcn ji< femc Symboia , 
k" 1^^^"?!^^^^^ a^ationcn bomir au^. e«mu|lcn alfo 

DcrplClfOcn Donanones, mcun tlc fiCllcn foUcU , in rcbus 
niancipi per mancipationem , uuD in rebus ncc man- * 
cipi leu provmcialibus pcr traditionem DOnjOgcn mX^ 

tm> fo lanqc abcr bicfc« noct) nicDt itmi}tn , mt Dic do.. 
mtio revocabiiis. unD j|l flcmip/ Da^ bci) Dcn 3iomcrn 

•n)CDcr nudo pado , nO(t) pcr meram ftipulationem (i||C 
donatio faris tuta & firma rt)ar/nifi traditio acceirerit, 
& tunc crat complera in rebus nec mancipi, & poft 
niandpationem in rebus mancipi. UnDDaber fommtC<r 
Dflpman fagct ; quod vcnditio, qux uno nummo fie- 
bat, lit donrttio, nulla enim ficri poterat donatio, nifi 
feftcrtio intcrvcnicnie. Conf. Averanii hnrpreU ]ur. 

/>. ?n- iDclttc NooDT iri ^oaanD aujJcgcn laffcn. Ad 

le^cm Cmtam Joh Fkid. Brummekus Ommmarium 

fcri- 
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ii tradanCLir , habesinc plcniffimum pcrfeftiim 
^ur^^ traditionis neceliicas incuiiibac donacori.(5) 
cum recro Principum dlipoliciones infinuari eas 
ns intervenicncibus volebant , fi majores fuerant 
cenUMrum.iblidarum : conftitutio noftni eam quan^ 
item usqae aa quingentos iblidos ampliaidt, (6) 
ao^ £tare etiam ime iiiiinuatione Aacuic. Se^ &, 

quas- 

rcripiic. & mt m imm Smdiofus , tin sQetict 
)on Thoma Reribsio, Surgttmeiflcr in jllrcit^urg/^oc^ 

ftf^eil iHotlf ttni) ecib Medico Sc t)ai Dicfctl Tradac Dcm 

CoLBERT dedidrei/Nr tt)n fc[)r Dcfit)ci»Nt* Crcrfof ncbjl 

eincm ]}e|li[ion i\\ Sca!icfcci(t>- @cinc Si5{i0lf)c(E tjl ttt 

?Cipj'g oaaudionirct ©Orocn. 3n fctncra Commemario 

(inD Dicl artige Sa(t)en cntDalten / unb i|l felbigcr neb(i fcif 
ncn anDcrn ect)ritf(cn in BrummeriAms a Gso&6ioB£yeko 

Lipfue i7il«*in 8vo edicis ftnOCn* 

) Si dQnator rem tradidiflect donatio Talebat» &6 tr*- 
dirione %mholica longa mana iti^ cflet tradira \ pot- 
eram agere ad rem tradendam 3 li qui^ folenni ftipu« 

latioae promiferatj fe- donaturum, fontC <tU(t) ex ftipu* 

latu getiagci tt).tDcn; aQetn hic modus per iiipulationem 

donandi tti CtH tempore Imperatorum (UlftenuttCtl» 

) ®(ct4)IINC tKrieaQfcr JusTnnANHs itl mtiMiaMatierils J«. 
ris Dtdc^ gcanDect/ alfo t)at cr C5 au^ ratione donadoiKnn 

pcmad)t , unD ocfaget / upmW cintna{)l Dcr Untcrf(t)ctb 

inter res provinciales & Italicas t)On ii)(n auf9Ct)0bCn fCD^ 
aUCt) acDer Mancipatio , nOCt) Traditio, noil) Stipulatio 
ttOtbi^ fCQn foItC / ita ut donatio valeret etiam ex 
pado iimplici & nudo » l^iltau). Roipeffhi fiipob- 
tioni» dicitur fimples & nudumt /• Cd^donatm 
(Avt jil li lc^mum. S>tf quamum infinudMlc (HUM 
C^NsraMTimrs M. gcfc^Ct auf lo^' Soli^os. JusTHfuniis 

ul)bf^t ttmf ?oo. unD cnDli(6 gar auf ^oo. Soiidof>i.e. 

loco. 3itl)aler/ uiiD ctwal Drubcr/ m ci Joh.Frid.Gro- 

Kovius, Jacobi gBatcr, Gravh Pr«ceptor, au^aCCCCOuCl. 
3P08 alfO cinCC ultra hanc fummam fc^cncfcn n)OltC / Dat 

mufic c|crict)tlid) infmuicct roccDcn / unD oUDann bcutt Dcr 

Donatarius irjl CttK adiooem ad confei|uendam fum- 
mam ulcra ;oo,/aiireos dooatam , Ittiiraficnfaai oM( 
tmt fCM Oosuttorcm lWC IM|cn tK %^ Atttconim 



j6z Institut. Justiniani Lib. II. Tm VIL 

quasdam donadones invenit , quae pcnitiis infinua- 
doiiem fieri minime deiideranc» &d in le pleniflimam ' * 
habent firmitacem. Alia infuper muica ad uberiorem 
cxitum doiiationum invenimus : quae omnia cx no- 
firis oonftimdanibtts> quas fiiper his exfKifuimus, col^ 
ligcndafimt. Sciendumeft tamcn, quod, etfiple^ 
nillimae fint donationes , li tamen ingrau exiftant ho- 
iDiDeSj in quos benefiGmm colUtum eft > don^toribuf 

Tielangm. Unb alfO faqct mon hodic in praxi : Donatio 
Taletbif Obngtfcbr auf looo ait^lr. fine infinuatione. 
Olim folcnni mancipatione donatio iiebat; Justinianus 

inA4fitaurt)t)i<t ciue 'iunOecung, bap bie folennis maa- 
'tipatio mbt ootiHg ffort foUt^ auib tli^t ftipalano, votU 
ifft mS) tempare PlinuJun. obtinirtti fonbern tf foticn . 

wrba quaevis pafti & fimplicis conTentiooit tfUttt» 
Vmc doeatio limjjtez dicitur paAam« SBeil lllllt Jv« 
STiNiANus conftiruiret / tie Sjpulatio itt Donatioiit- 

bus cbcn ni(t)t not^ig fei) , fo ()aben eiiiigc mmtmt / 

donationem tieri pofle finc acceptatione , VOtlitjti afFer- 

tum gan^ unb gar Der naturae rei juo)ieber lautfcr* 3)cim 

inyito doh datur beneficium » unb ntU^ htt Donator 

jtt Wffcn , 06 Dte gaclK Um Donarario a«(l(!nl)j9 fet) / 
obcr m(tt* fiie9 attcn doaatioiiibus ifi alfo ciii Acceptation 

fimM)tl^ t dcclatatio , tm altcri cffc gratam. ^CBj^ 

fan Dciii Donato^ Mioegen teine incoiiftaiiiiam iuf4)rei» 
Un* Jn rcbos OccMomids Atbcm vm mH fdglkO. jbU 

Conflantia Stoica ift ftulta oibftiiiatfo > donatio non eft 

derelidio , fcd translatio dominii , quae acceptationem 

requirit. S)er anDcre fan ja ni4)t wieber feinen SBBiam 
dominm (eQn uuD t)Iei6en. ^intge Idugnen Umod) , t)a( 

hodie eitte Acccptatio not^ fct). Vid« Gund/i/^Hu 
M4 P. S^. fl* |.4. Difleitatioai Lud^wigiama oppofita. 
it Wntnmi de kc c if un ime nec^ma in D^mtim* 
tm* Olimi goidcm» uki folenma adhoe takbaafr* ob* 
latio & acceptatid lioft Tolltciebaiit ad dotia|ioficm va- 
lidam, fed mancipatio accedere debcbac, translatio rei 
donatae coram Practore per aes & Hbram. Vcrbo 3 ej 
gteng t)Ort)er eine Acceptatio minus folcnnis , fequebatur 

^foicnnis, xs!\t hodie v. g. cin ^)auf *5EaufF unter SCduffer 

1111& Sirltfiifir (itgeriM i XimSi judiciaUcer ouisetaffeH/ 
' I • iinl 

T 
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per noftram conftitiitionem licentiam prseftfcimu^» 
ccrcis ex caulis eas revocarc : ne iili» qui iuas res in 
filios contulerint,ab his quwdam pBtianCQr injuriam» 

Ycl jad:uram , lccundum enumciatui in conftitutionc 
no£b:a m(Mlo& (7) • - ' . , 

unl) JUflefdj^rieben airt. ©icfe folcnnem mandpationcm 
Unl) acceptationem .l)at Justinianus rcmittirct , non vera 
acceptationem fimplicem. g(ti(f)t(i^e Rcgiftratur 

t)at eC ()nc nitftt rcquirictt , alJ tn bein Cafu , fi donatio 
. ultra s#o. aureos excurrat. Sed nec infinuatio ncccf* 
faria cft » licct donatio czccdat fummam legalem , '& 
1) Princ^ps doiiet Ciibdito* X) SuUiuu Pnnfipi» 0. 
pro captivbram fedcmtione» .4)pto reparatioiie domua 
mceBdio confomtae, ad eanfat pias alias. Vakni 
donationes iine fcriptura» li teftibus & juramcnto pro- 
bari poffint a donatario. V^alent, etlamfi cxecutio do- 
. nationis usque ad mortem donantis fuerit dilata. @(( 
difTcriceC a6CC bOCt) DOn beC monis caufa don^tione » quia 
pcmicerc ncq|UCO> fed fimplicitcr obligor» cft enimdo- 
natio fimplcx, mortis caufa vero domttio cft conditid- 
aata, EffcAos dooationis diffcmr # non mutatur do« , 
ikalio. jSed fi quis mortiscaola donett addeos» & noa 
*revocatonm efle» re veni erikdonatio inter vivos. So* 
la mentio moxds donationem mottis caufa non confti* 
tuit. 

(7) Ingrati yidcntur beneficio hoc indigni, VbiiVbtOtn ntcftt 
















zov P. I. Dec. 11%. Rano, quia aeqonm non cft» uc 
fiberalitas fiU fua iit daninofa» fonlWlt «M|^/fi cs pqA»^ 
'ftOo aUa jofii caufa obveniati ^use jQ ttnqpore dona^ 
tionis extitiffct% donationem facSle spfi donatori diffna* 
dcre potuifTec • c. g. .fi atroccs injurias in cum effudo* 

rit , (inbem ni<mant) t)afuc annefet^en mict) , t»ap ec bem / 
Don oelcbem ec m\i f4)impfli(6fie tradicet n^trD / Qutei 

I^Unn^OOti) fi manus impias aut grave damoum inm« 
lerit» ii vitae tnfidias ftroxerit, fi conditiottem dooatio» 
ni adie^m non implcvem» & dcniquc ^Mam propltte 
InpetTeiMintlam ttberoromf /*/tf;/j»4fio t» C^ /« tA* 



lNSTTruT.JusTiNiANiLa.Il.Tur. VII. 

' • ' 1 

J^fuUimu snte nuptids feu profter nuptiasm- I 

$•5. £ft & aliud gcnus incer vivos donationis> 
qaod Teteribus quideiri pradencibus penitus erac in- 
cognitum, poftea autem a jLiiiioribus divis Principi- 
bus inorodu&um e(l , quod ante nuptias vocabatur» 
&Ucicamin(econditionemhabebat*i utcuncractun 
ellet, cum matrimonium eilet inlecucum. (8) Ideo- 
que ante nuptias appellabaturi quod ante matrimo- 
niiim eificiecmcur , & nunquam poft nupcias ceiebr^- 
jCas (alis donatio proced^bau Sed. primus quidem 

divus 

(t) 3lun fommen rtk duf \M ihnstimm frofur m^Mf. 
tfl fein SBoltf (leroefcn , mclcDc^ feine SBeibcr , fo ju tu 
ben / nict)r qefaufftt tjiiu Conf. Jac. Perizonius ad 

Jfa/t, Var. Gundlingius in Tr. de EmUone Uxorumy dcie 

- ^ Morgengda Cap, x. mW^ ttuc^ Dic i)emfc^en qert)an: 
95ei) tiii iKomern wacein Dos noi^ia / fonltnwre C5 fcinc 
iJxor, (onmn Concubina gcmcfen. ©icfe Dos tDac bic 
9Bct(i«; tl)rc '^bfertiguns/ aU bie c f 94- 

Vacoiiia utc(H gcecdct. Vtd. Pmuzoto jti^ £• 

IWmmmw. X>ec Iniper«tor fapct, biedaoatio propterm- 

'ptias nwce/ n>ie er e« proponiref , bcn alten 3uri(len nic|)C 
bcfannr gcmtfen. Justinianus ncnnet ba^ eine donationcm 
propter nuptias, Da Oie^Braut cincnDotcm tringei ad fe- 

rcnda onera matrimf^nii , unt) bcrfcf^Cn ^agcgcn in fccu- 
titatcm dotis (tni aBuDcrlage Oom iUdanC conftituicit ^ 

mrbp SBcQ bcn diomern QMr {(tttc comnnmo bonorumi 
barum W Amtoiiivs Matth£i i^lebfr irmti i^diibifcbcii 

^UCtflcll Wismnnif b(ll.6(ttC»A^Q flem(K()Ct: Ubi do», 
. ibi flolla bonornm commoiuo. 3et)e j bracb^C Ctnmf Wit 
ad onera matrimonii fcrenda > iebct i)atte Tcparatas ra- 

tioncs i cl roar fcine Commixtio , leDcS iicferic fcin quan- 
tum. SBeil abcr boc() bie 3J?dnncc offt ben dotcm diUpi- 
dirten / bingegen bie ^eiber fonft fajl njd)t j oon ti)ren 

fcrn Mtamen/ Cimac quafi carum legitima» ime (tc bil^ 

mtlcii gcnctmct mtrb t bamit bar nuui asf ctn SStttcl » 
kiKfettaflgcfaii0mi bo^ imrodiidric ttm Dk domtt^ 

nem propter nupdat , WltlWl^ mm bfC Sr«r OtlCl» (01 

@eqen^':8ermd(()tnig mac!)et/ einc «eFl/^^^tFur , SGBiebcriagCi 

donatioQem proptcr nupuas. 2)iefCfoUe cefpanilicen bcm 

dotif 

* 
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us Juftinus patcr nofter» cum tugeri doces & poft 

)tias fuerat pcrmifliim ; fi quid talc cvenirct , & 
e nuptias augeri donationem» & conftante matri- 
nio» fiia conftitudone permiiic S«d tamen np- 
n inconveniens remaneDat, cum ante nupcias qui- 
n vocabatur-y poft nuptias autem tale accipiebac 
n!iTtentum. Sed nos p)eniffimo fini tradere fan* 
)ncs cupientes, & conkquencia noinina rebus ellc 
dentesi conftituimus, ut tales donauones non au-* 
incor tantum» ied etiam conftante matrimonio ini- 

tium 

loti , V. f. infertur dos t)On )oo. Solidis» fp mu^ tm 

Bi^ttia^t, m @eaen SBa^moibinipfcon m\ |oo.Soiidis. 

..ibera Republica Romaiia wm mm divorda • OO^ 
fuiios Cmsasl bat magnam IScentiam etngefu()r(t , m IKI^ 

)ur(b ben ^bUl auf feine @(ire lu bcingen. ^llfo ^abett 
)0(t) b^rnacl) Die SEcidcc ibrc Subfiftence. SBBa* fyxt akt 
)cr Dos Dcm 3)2ann ge()oIfFm / roenn ec eben fo Diel t)ai 
jageqen lcgcn miiifen ? Refp. Sec 3J?ann 6rauct)te be» 
iotem bet Si^au , jog iit Slu^unacnaae/ a6ect)ont):c 

ionatione propter nuptias joa Dte gcau mS)U. na|^ 

:e t()c oiHt DMO fo ^ $ D^P ite be^m Concurs ^ on it)re 

jonationem propter nuptias ^ett/ tmDfabbC ttOrAlljtlji)* 
nen fOMte* Et. fic fecaritatem dotis babebat DScis: 

[usTiNiANus gnb in ben NeveBs feotl) ratione dotis t)ec Srau 

0lc!)e Privilegia v. g. hypoctiecam tacitam , jus praslatio* 
iis^ S)al brauCt)cn Oic donationem propter nuptias? @0 

rebcn oiclc j^nftcn/ v.g. Ludovici m feinen/>/^^^- Sed 

ignorant Jus Romaiium. flerp. SSenn.g(e((t) Justiniamv# 
t)cn Dotibus ein jus pra?rogativum gcg^n l)at# Cittjus 
reaieiint) jus pra^erentiaB 9 fO nuQet D0((^ tmritli bof 
Die SCOU mAt^imi; Cin jus UcitaB hjpodiecae ^t , fmlMCII 
]ar ein donumum civile in boois ante nuptias donatis* 
UJIC Coccrjvs in Lauurhach. jeiaetJ item Donellus 
& ViNNius/» l^arMknihus furisGvms. SJJa^ill Cl nun* 
ein dominium oDcr tacita hypotheca ? @ie l)at 
Jbcn ba^ jus iu lOrcC donatione propter nuptias , oM fteC 

SRann in^em doce^( $ bcnn ftc foOen ctnanDet; corre* 

rpondicm. Itto&cm OtoDien Jc Offt au(t> paaa dotalia 

MitdiKMlKrYi ««ran t»(H ntir idcctt itnsi» 
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lium accipiant : & non antft nuptias» fed proptfcr nu- 
ptias vocentur ; dotibus in hoc exxquentur (i o)j 
ut> «quemadmodtmi d6tes conftante matritnonio non 
folum augcntur> fed etiam fiunt ; ita & il\x donado- 
neSi quae propter nuptias introduttx funt > non Ib- 
ium antecedant matrimonium» fed & etiam contra6lo 
flugcantur &c conftituantur. 

^ « ' .. 11 ) 

trac^icn dotem befain , fonbern au(() bie dcm«ioncm pro- 

• pter nuptias lucriccn fontc / (iUicI)n)U bcr 3)?ami Den doi 
tem lucricu / mim l)ie gcau e^er ftarb. 2)a nun Dic grau 

.hoc calu Ctn jus praelationis , cinc tacitam hypothecam 
lOegcn bCt donationis propter nuptias l)at/ fO t)at fteoUcO 
iMrt FriirUeginin hujus donationis mt ATantage bct) D^rt 

Sanctii tum poft NwSof jusTmiAMi, barin boi jus 
tium ecablircl ti^or^n- Imo nuodmuiii adftrt uxori 
' commodum. tucratut cnim douadonem propter nii* 

ptias ex paAis dotalibus, Dic )« fonjl DCClobrcn ftdltC 
/o) Qu. 5ffiarum l)at nian C^ donationcm propter nuptias 

gcncnmt ? Rcfp. oiim muflc DcraUict)cn donatio gegcbca 

*IDeClMll ance nuptias» man muflC folCt)C etablircn/ ante- « 
quam thalamum confcendiifet uxon DciHt Wtm t)aS ,s 

mn a(f^i)cn # loar {ie ai4 mit Dcm Wmn ein m t 
' ro^aim uiib SBctft o(er bntcn etntobcr nidS^tj f((Kn(tttu 
?a5ir l)abcn cincn ciflcncn liatl tmdon # ©orftitt Sciwo 
Centilis eincn cxceiienten irtiBa^ in 4to gcf(tt!'ic6cn I bd 
' irtan auc^) Dielel Don bcr donatione ftnftcn mirb. @o ar-' 
gurnentirtt Justinianus : fanja 9cf(()cl)cn, Dap Dic Sraii 
iftrcn Dotem Dcrmc[)rct/ ba jlc fcDon gctiauct mirD ^ unD 

fjcr SRann fan ^CrnaCj aUCt) donationem huic doii «qui- 
valcntemma4>Cn| aUDcnn atcr l)d(tC bic donacio mt nu- 

ntias m(|)t flatt * mon ttmc auct) fagcn t4 nuptiasj Dcgr 
iDcgcn nenntc cr c8 /^r^i»!^» mdc^l bcoM mcbt au<fi4)tkf» 

• fet. Vid« liridl. noftcr /ife Emiime Uxmm & MtffjOh 
^aia, ba ic^ gemicfcn , bag fcct)li(t) cinc <i(mailo antemi» 
ptias ^ct) bcn SKomcrn qcmcfen , abcr ntct)t eadem forma , . 

^ m fic JusTiNiANus erric^tct l)at. ©enn Dic Siomcr muflctt 
, ibrc fficibcr nicftt nur bcfcftcncfen , fcrit^ern auct) fauffcn^ r 

Illit cincm Seftertio, ut P£lLU0Mn/s jam obfcrvavit, 05 Ct 

glcKt) fond ctngr^cr Humamfi/ aUSunft, flciiHfcn* 

(lo) Ufus hodiernus «quafitattm qukfttitatlsremifittttie* 
do Ut).eri lc^itima non deiicaudcnturi Cow/^Dec^ 192. 
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Dc Jure accre/ccitdi. 

\. 4. Erat olim & alius modus civilis acqiiifidoms 
jus ac:creicencli«(i i) Quod eft tale : Si commu* 
Li (ervum habens flliquis cum Ttdo 9 {bluslibem* 
1 ei impofiierit, velvindida, vcl teftamento ; eo 
X pars ejus amiccebatur» & ibcio accreicebac* Sed 
n peifimum fuemt exemplo & libertate fervom 
raudari > & ex ea humaiiioribus quidem dominis 
nnupi inferri^ ianrioribus autem domin& lucrum 
edere > hoc quafi invidia plenum > pio remedio* 
' noftram confticutionem mederi, necedarium du- 
lus. £t invenunos viam> perquam&manumiC* 
5 & fbcius ejus, & qui libcrtatcm acccpit, noftro 
leficio ixuancur : libercace cum e£fe6ixL procedencc 
jus favore antiquos legumlatores multa etiain 
itra communes regulas ftatuifie manifcftum cft) &c 
» qui eam libercaceoji iinpofuic, fuje libcralicatis 
3iiitfte gaudente : ' & Ibcio indemni con&rviao > 
:tiumque fervi fccundum partem dominiij quod 
^definivimus^ acdpientc 

• TITU- 

) S}\it i(l W graflc Don b<m fo flenannttn accrefceadi 

n fervo communi a condonyno manumifTo > ob CinC 

o(ct)e imW\% flcfc^e(}enc Manumjffio guliia fet) / unb '\[j,m 
iiTea |}abe ? Refp. Jure cimimuni ^at cinet fo oid 9i^(# 

\\i iMt anDcrC s imc res conrunonis fan cmfittUg fine coih 
rei^ ^lCeritts coodemim tA(^ aUenirct / nf(|K mttOrCt Wtt$ 
Mn. Mihi enhn » qui iiim babeo jus 9 fieret injuriai; 

Da^icr l)o6en oiele alcc fjuriftcn gcmcsnct / bcrgleicticn Ma- 

nuiriifiion fei) ungWttfl , mhii agi. 2)ic Sabiniani |)abCrt 

jtfagct: 65 mcire amar icbcm er(au6t / feinc pordoncm in* 
eiiigibiicm an cincm fcrvo commuoi acgjuflcben^ unb - 

oWWlcmtDCbCi; per teftamencom) per epiAolam intec a« 
nicoi , obcr per yif\di(ftam ooram Prsetoneju manunuctl* 
mr ttnb ba ^ttC bCC manumittens (Cih dominiimi WC^ 
M bmJCm(0.li 3Bcil cr obcc flleid^tDO^UcmCoiubmina 
'm jus qaaefitnm \\\i)t nel)mcn fonne/ putarunt, jus ac- 
cc€fcci|^i a4e^e,.bt;(:AC[i|[lU| bO^ b(< fiWmxuctei)tis por* 



5 (?8 Institut. Justiniani Lib. 11, Ht. VIIL 



TITULUS Vlll. - 

QUIBUS ALIENARE LI- 

CET, VEL NON LICET. 

« 

Summa^ tituU. De marito , quifundum dotalem 

dtitnMre nequitm 

ACciclic aliqiumko^ uc , qui dominus rei iat j alie- 
nare non polfic : & contm^ qui dominiis non 

fit, alienancla* rei potcftaccm habeat. Nam dotalc 
praedium maritus « invica mulierc per legemjuliam 
prohibetur ^nare* (i) : quamvis* ipfius iit > dods 

cau(a 



tio intelligibilis (ttl b<m 5tnect)t nunmc[)C bcm Condomino 

^fcimtaae, unD bcr Servus nict)tmet)c communis, auct) niiOt 
liber ^9 ^ fonDctn mlk txm anDern gct)orc. OlOein bie 
Pracu/Uns m\t> Justinianus mioiiun # ti ^UiA)m\il 
jtnbtatofco/ 0# iit X(ia>t m tmn ai^orti^cilDon bcr 

Maoiuniffion ^(tbCtt foUc, IM iumd^t liberta$ etttt res 111« 

aeftinuibUis fet) / bal)ee ma^te er Mefe Cotfffi ution , 

tnan auct) riad) Der3in*nuntft nic!)t anDer^ madien fan, 

tDCnn ein fervus eommunis a Condomino manumittirct 

ttuioc, Dcr ^nccbt jroar gan^; frci) \m, Dcr Manumit- 

, tens abcr Dcm Condomino, Dcmcr fcin jus quaefitum nic^t 

neftmenfan, Dcjaftlcnfolte, quami ejusinterfit, j^:, Detr 
-fiervus commums iii cttoa ioo.gtt|)lr. iDert^, fo tocrDctt 

tMn Condomino fut feittC Portiouem inteliiglbilem Dte eC 

' <ttt &etniefledit 4^^/ iwn Manomitteme Sttbir. 

Cl) & ftnD 2. Repulae Juris , DiC cinc l)Cfffet : ^kuwpie 
tfi donunus rerum fuarum , poteft aVtenare j Dic anDctC : 
S^icunque non eft dcmnus, alknare neifuh. SBcr domi- 
nus ifl , Oec ifl arbiter rertim fuarum » cr i)at nicDt OBcitt 
ein Jus» Qt exeludat reliqnos omnes> fonDcrn CMi^ i nc 
ali^et; 9|8etn IKQ^ iRegutn ba^n t^/Excepnones» 

. Dergcilatt, Da^ c^ jun^ten fommcn fan^ m u, do» 

niniisetl, li|^ alienare nequeat, unD ▼iceverfa Der^ 
iCnltC I ^ui flon doizujaus eit j| (amea alienarc poflit. 
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ia ei dacLim. ^ Quod nos, legcmjuiiam comgen** 
, in mcliorem llatum de(lu]diiiu&, Cufn enitn Idc 
biis caticufiunodo rebi» locum habebat , qua lca- 
: fucranc ; &c aUenationcs inhibebac , qfxx inviui 

; ' inulie!^ 



2cmli(() eS i)? btlmnt, quod marjtus in rebos^ottftbof 
abcat domioium i dator enim dos ad ooera matrimo- 

ii fcfeuda. gBif fatt m mi iitmm , mm btt 
Konn nr^ diipomrcn fan ; m tt miu. aBoivbcn rebuf 

otahbiw mobilibui i|l fein ^miffil, Daf btt Maritua 

)l(t)< ahenircn f otifie, nHl(f)c« er m<b cbebcm in rebu$ do. 
ihbus immobiiibus rl)un fonncn. Siflcin t)Uc ifl bcnnoA 
aup(facf)li(!) bic gcogc oon ben lc$tcrn, imt> mav intotibttbtU 
e fiindo doiaii. ikBn ob W)on *ie qcfaflt, ber Maribt 
uA^m tfi^ ahemren (ftnMnt fo J)afnrai! boA naca 
<r ^mv^tfttn , m N We SBeiber fonft ni(1)(« a(g i()felt 
otcm DefDnmn/ feUfge »cnn (fefoWcn cjn6nt1en foJfcn» * 

aCbbero poftmofmm mariti » aut divortio iaao, nijftfj 

X lcften babeti minrDcn , jumabien M , nait)Dcm Juum 

?ifSAR fub praetextu^ quod matrimonia debeanr efle It* 

•era , pic t)aujf/gcn Divortia crlaubct Oatte . 6fff<r« bitktt 
(x\b 3a«cfcrcDcn cmtlunten. &efanD bafter Impcratoe 

unosTos fuc nDfbtg / b?n ful. fk AduHerih ^^^cenjii 

ttpobQciren / unb bemfetben , m profpireretur muiieri. 

»u$ , awb ttnCapiDtimt mnU^Xmf ne marito pcrmif. 
iimfic fine coofalfiiaxoris atienare fundum doralem. 
Wus Hec. 2. 7. II §(1. Vid Bw^soniusmI 

>»m: Tz^/ de ylduher. Cl9. f. ji^. Verba'aoeeill 
laec funt : Fundum halkum dcta/em marttus mvipa wco^ 
e ne alknato , 7ieve conjintfenle ea obligaU^ Iktin \At 

Sdtcr oaben ben £bcbiem*uteigclij»ndcs dotat^it hal 
titt ile (wnacb fid) bason er(HiUitil^cn $ t>enn bieiw^ 
er fcMiieii.«Ki^ fajl nicbt* twn ^ mxmm 3Bf rtnS 

fegfft. VKl J trfrti A Jiftrtfe/, 4AMf«^. Non fuccedebanc 
>lenc paremilitis^fiiii Si quis maritus ab uxore divor- 
iumfcciflct, & fundum dotalem alienaffet, fo n>ar bie 

Srau um ibre Subfiftcnce nnb quafi iegitimam oebradtt 
wben. Sllfo muiTe man auf cin Remedium ben^S 

Per Juliam mxb Dec 4HatUI vinculircf/ m ne alieniro 
joffit fundum dotalem, lii)c»-fic domimit, ^P^ hane 
u Juliam fimdtts ItaUcaa non mafidpio dM , fundus 
proviaBiaUi iwo Wdi poicrati nam in iUo mancipatia 

• A a _ ^icii^ 
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jnuUere fiebanc : hypothecas tutem earum remm^ 

ctiam volente ea: utriquc remedium inipGluimus, 
uceciamin cas res> qus in provinciali iolo foHtx 
fmti interdida (it aiienatio , vel obligatio : utneu» 
trum eorum neque conientientibus mulieribus pro* 
ccdat: ne iexus muliebris fragilitas in pemiciem iiibu 
fkmxix eanmi convcrtatur. (z) 



fdeonis» im hoc traditto fimplcz reqolrebanir. HttlfiU 
Mcfcl tnfonlW:t)(tt m fondo ludioD»^i,dammii|m pto» 
imm por ufiicapionem maritus nancifd poterat kifim* 

do dotaii. mW6 obit iit Dm ^roDin^n nictt anottngs 
iinb MbcXb mot aud) Da W SBtrocbnunq ni^t tibtbig , 

. WCil t)i( gran tDren Fundum dotalcm in Provincia Uii^t 

vindicircn fontc. ^ttm marft coofiituirct / iaf , ob 

flletCt) bie alienatio fiiudi dotalis cum coofaiifa UJ;ortJ<gC# 
. fttKt^l lim, temo0 bcfftR OppisBonitio, etiamfii Yd 
maxlme uxor confemiret • nttlM McNM fm foltc , « IWU 
(bti IWat paradox f4)((n^t / cum ma^ Ucitmii fit^ mi« 
nus non item licere > qui eium potefl plus > poteft et« 
iam minus. Siflein Augustus ftatU fciat flmcRalfon , unD 

()ic(teifurunnbtbtg/ CimanD(r(Coni\itution jn ma(tcnjn« 
feent cr n)oI)( iDufle , ba^ Oic aOcibcr fo ((ittt in fcinc Mie- 

naaouem totalem confcniircn ttUrDCH/ H ^ingCgcn ftc in 

oppignorataone hiil ifjvt ju (nr^ fomm(n t)ur{ft(ti/iiiii) fi(|^ 
torfli pon it)tm ^iimtn I(t0»r teebdLlaflcti. 
(i) ju^uKvs ()ot j)Ut i^cto dnbcm ii»oacii> ttnMRicr 

OiC Of t meiitionirtc Diifemtiam quoad oAicapionem 3c 

^ piraefcriptionem intcr fundum Italicum & Provincialem 

W(rbauFtaiifgcf)o6(fl/ fo(d)( au(t) ()icr a5gcfcl)a|Ti, unO hit . 

'Conftitutionem Augufti auc() auf DiC funiios provinciale* 
' inallcm extendirct/ quia.Keipublica? incereft* ut dosfal- 
' va inaneat mulie^bus 5 au^itCnommctt Da^ /ureN^U 

larum ^tc Alienatsp ttfU) Oppignoratio fundi dotalit tlKt^ 

in feiQt SaU sefd)f^cn fintfie^ loctin Dtc Sroii }n)ci}m«$ 
confentirit/ autD Dtcfcn i^rcn Omtemi ttmt) 2. ^anrcn-ra- 

- tihabirct Dat/ UnD i!)r ex alHs booismariti Satisfadion 

acgchn nxrDcn imi Ncv.6i. c. 1. §. 1 . 1. 5. ©enn bd/ 
fagtecr , itl probabic , Da^ iic iDrcr mciblict^cn ©crcdl)tia^ 

rtilcn m\j\ informirct OJOrDen. BaS obiinirct auCt) bodie 
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I» C^fittra Mtem crediccHr pignm et paiftiont^, 

laxnvis.ejusearesnonik^ alien-are poteft. (j) Sqd 

t)at ansemercfet^ Dap in i^rancfcci^ luxt) in melcn ^cc^ 
Dtnitm ^aK t)a6c. S}ic 3u^|l(n mai^ nbcraii mtHt^ 
Ifit^fitnt it 0110 Wcc. S>ctin ik fagttn : Wm Utor jo^ 

iroto amfenncf / fo gcltC(icAli«natk»f ml4d^an$ apeiie 
contira mtencioneoi legiim i|l , unb blof ex Jurc Canoni- 
CO liiCVrct , quod vult , omnc juramentum fervaf i , quod 
falva felute aetcrna fervari poteft, Scmcf mcnrtmanDCin 
. Ivlarito t)cn fundum dotalem (]icbt jciUrtlaco Ullb vendi- 

tionis gratia» mm cc ibm tduiflict) juflcfcOlageu morDttii 

fO tan ir fdbifcn IDO^ alienare , au0 eum cfFecao i imfi 
ifl gntug / n usor tantundem liabear. S((icr moa Rlit 
tltl^tallCieitfigcn/ vendicioois gcmmimAa dotdi «ftiL 
mationecn effe dt<tom » fed £irpe tjtxarioms grtulta adjici« 
• . tur, ut fctat maritus , quancum (it reiHtucndum , ii pec« 
dat fandum vel dcftruac. ^CUt JU ^aflC fan Dic ^rau in 
Alienatione uuD Oppignoracione it}rc5 iundi dotalis jura* 
to unb judicialiter confenticcn f & cum Curatore > unfi 

. mup t^ccn u)cibli(^cn ®cr(4)it^cucn / t)crcn 0c oorbtt tiM)|)l 
. . DtcfiduDigct n^ocDcn , renunctrcn- 'Stun rtct)ct man (tjlw 

• itt^t I (Ki| om aoMMrn iNUMr^ 

fic ia fo (C(Cl}t adnudfnn a(j jaramm cofi(eiifum»>iiii- 

. demque judicialem ju bCCcDCU ftUD. ©eim WCnU fic bcCC# 
' bCt CDOCDcn i{l f ut cxtra judicium confentiac , fO ifl llc W 

: bcni anDccn auct) balD ju bcccDcn > babcc aaecDing^ , 
rc/ Da^^iecin cinc '^tenDecung gcmoct^t miicDc. 

(}) Siuntommt Cinc £xception> ubi Creditor, licet domi^ 
nus QOB lit» alienac. S>tC 2>CUtf((Kn ^abcn JtDaC Mtt 
. GvedilOfem pro domino temporario ()t(HtttCn | in pigoe^ 
\ |ce tfiiisfbpdbttitr domintum apud Gimiianoi» vi<L /31^^ 
. /^. noftra Je cfpighorM urfkinh ^icc abCC i|l 
certillimum » Jure Komano dominium non tratisierrit 

foQbiCu Daj }us in re Doucct fo laugc t ctli Dic @c^ulDfors 

DCtUnfl Daucct. S)ec Debitor blCibct dommus . & tamen 
r alienatio creditori eft permiiTa » Da C j nacj^ DCC dicgul t)e{f» 
* fiaibltC: Quicunfoe noneft dominus» ille non aliefiic. ^ « 

Atfiicreditor noneftdotmnos. Er^o. Pignui eQ«qood 
, ia ^Hfm habeb > L e» in poflcffione i ^^pnitMif/quod 
. avlii tflanmpi.iidfaiftam • fuppoftuia efl » 1900 m ina* 

. Aai imiQi 

- • ■ 

. • . 
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hoc foriitan ideo vicletur fieri > quod voluntate debi* 

toris intclligitur piginis alienari, quia ab iiiitio con- 
trai^padus cft, ut liccrec creditori pignus vende* 

*M-> fi pecunia non Iblvatur. Sed ne creditores jm 
fuum perfcqui impcdirciicur/ nequc debitores te"m^- . 
i:e fuarum reruai dominium airtitccre yi^crcntur^ no« 

'firt conftitutiQnc confiikum eft, & Cttnot modiisiiri- 
pofitus cft, per cjuem pignorum diftradbio poffit pro- | 
cedere : cujus tenore utrique parti, crecUcqruai & ! 

'«lebit9oriim> isutis abundeque |u:oyi(um ^ft* ' ; ^ 



, pfnm traditttm. Dic 6{R(nf(f)en ftnt) fo ttid^a^ / ^ 
. mUm vm ciimntnc^n bU ^anb gcbm/ a6cr f», uiciie 

. Ibr«.peitat, Defaitor Mcibcf domtnus pigaofis « & noa 
folvk f creditor- poffidct pignos. SEBfl^ hiljtt tftm ba^ pi- 

: gnus, mtrn cc cl immcr in bcr ^ant) bat r Jiifo imn 
il)in b(t* jus aiienandi (inidiiincn muiKn 5 babuitt) jmiti^ 

•».»gCJ CC bcn debitorcm, ut a ncxu le liberct. vid. PutTN- 

. ©owF. dt j.N-^ G. giad) bic 58crimnfft tonte matt 

^CMt bcm Creditori bO ^ jus aliemndi gcbcn , fo batb tem» 

pni refthutionis t»erfIofcn, ttian t6ntt.au(t> t)ic ciaufttfain 

. Ooiihna^Hbriani : £ii::iima tempiis' w noQ rduatur» ctei* 

tempora 

tisque CoNSTAKTiNi $ed |oni iiiagi&.*fiivent debitori- 
bus indigis. Sarum l)at JusTiNiANUs /. ult, C. dt jure 

. ^iom* mfeif. cinc Conftitution Qcmacbt/ nad) mclttcr inc^ 

nJCbcr biC <SaCl)C (CfOIl pcr padum jmif(t)Cn bcm Debitorc 
, > linb Creditore abacCCbCt , ODCi' nia)t^ Oon bCC Venditicw^ 
: Obj^bCl Priori cafu , ii tempus dianm Japfunn^aft^ 
res alienari pAfeft iine denunriatiooe^.nam diei iiM^« 
pellat pro faomine 5 iH ^O^C-fM iHtkufftt WCrbcn/ 
^ modo refiduam fummam feu hypeio^hiin aecipiat de- 
^bitor, ^m aubcrn ^ai , ubi paduni tale non adeil, 

fan bcr Crcditor Dic ea(t)c jnjar -aucb ocrfaujfcn / abcc 
mit nicbr ^oiennirdun, ncmlicb cr mu§ bcn i)ebitorem r>tu 

\jtX Cirmiat)l crimicrn / Unb poft illam deniindationom 

noil^ iioct) 3at)re tDarrcn 5 Obcc tocnn ba5 padum de 
iioii aiienando Da nMice , Da oian bcca6ccbc( , ber Credi- 
tor foBc bal Pignus mc|»( Mrtarffcn^ fo tMnrff Mefcr Mcb 

nic^t wifl vftim)/ fonocrn cc «u)| (ii)(w i^ebuori t>tn^ 
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De pupilio^ 

X. NTunc admonciidi flimus, ncquc .pupillum, 
;que pupillamv uUam rem liue cutoris autoricac^ 
Lcnare polle. (4] , Ideocjueli mutaam pecuniam (inc 

■ . * . • " . 

HKI^l clenuneiiccn / intervallo arbitraria judiciali , unD 

mim airct) biefc 1 . Dcnunciationes aue trucl)tlog Dtrflolftn# 
niup b9i^ Dcc Creditor noct) cinigc ^fu n)acten. Pauiu& 
ij» Sen$en$. L i. 25*. 4, (Dat)ori. w iipc(> <in jiemlictK** 
f ragmem j^odlt / toDtubCi: RirriR^Riniiosr Qnb Cvjiaus 

isfc#tfr gcniat^t ^abcn , cf (leftd* «tt « «.^iwLwiwit 

fogct ; Da^ DCC Creditor Drcr)mal)l denuiicii- 
tcn lltiljyc cum intcrvallo aliquo. ©ic Verba : Ne vertm^ 

jcigcn an/ Da^ cr Die ®a(t)c nict)i gern ^crFautrcn ldf> 
W t mtSji Dap itc numai)!^ foUe (onnen Dcrfauifu vcrDcn / 
^ oenigflcnj crf (4ret Dcr Legisiator bic mmi m^i anDcc^. 
, aBirtiHMc«^(t)i t)crfautfct/ fo mirD jtc Dcm jEoutfec iugit ' 

iKliUBmiifMittt ote ectii xiaiim^i»^»^^^^^^^ 

.fmcoii ut ^ itf acBnoicfCQrt ut jam 'plcne fua fir. 

S)o(i) bat auct) ^ier bcc Oebiror Daj jus, Dic 6acf)c ane^ 
m wieDer cinjulofcn pro iiio prctio. Hodie finD aOe 
Diefe umildnDe m^i m\)\% f manma^ct ni(t)t mcDr foDtct 

: SBefenii Da DiC ^ubhaftationcs ublict) finD^ quibu* pu-^ 
: blice & judicialicer cicatur debitor » ut veniac ad vi»' 

dendiipi .fi;ibhaftari. ^ofct cc ftc aUDcnn nict)t CiRi fo mi0> 
V f ol(()e tD Dctt 9D}c^l6i(tcnDcn fub hafta Mcfouflpt^ imDfc 

. jKtiNQW M fefidimm. I^^tctn^r bOCff tltt) DeC IM>iter 
.! I^t 6cf(t)mecen/ inDem CC in culpa & mora Tokendi itl/ 
^ f(()0tt fonjlcn Die Jura (Cl)r pro dcbiiore vigilircn.i 
X^J SiU trflcn SBU^ de Jure Perfonarum i(l OOU DCU Pupil- 

c lif f(t)on sefagct morDcn/ Dag. fie , ob fic fct)on domini re- 

, ;.fum rqanim tlnDi-bCIUtpd) fcinc liberani adminiiiratiQ- 
nemt)«|m4.^abjfiiie;4o^^^^ tutorum iu4)|| OCCOIlf» 

t^f»n fwwi* -^fj»t^mml»i mrtleut)cit , mutuaav pc- 

^fiMjtnidafftsfiOft-p^Ci^ aaii» eft %ecie% atienatioiiif ^ 
vioiiiii tffi^feratcir iu mntuo domimuiii. 2)at)CC H niim» 

jt^ini adhuc extant, vindicari pofTunt a tutope pupilli; 

* Tutor e(l enim loco domini t ncc Bne autoritate ejus 

r. pupillm facere poteft > uc aliqujd fiat accipientis. %s 
' 6CC tDCIHI DCC Debitor txi Pupilii p^cuniam mucuaiQ Imk 

tiJaMc cMi ft imi tit ^^ yudt9p.jt^ t^ Oitm mfm 
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tutoris auLuiicate alicui dcdcrit, non contrahit obli- 
gationcm : quia pecuniam non facit accipientis : ideo- 
qae vindicari numnu podunt» iicubi extant. Sed fi 
numiru, quos mutuo minor d^derit, ab eo, t|ui ac- 
^epit) bona Hde conriimti iunt , condtci poUiint : ii 
niida fide i ad exhibendom de iiis tgi poteft, A( ex 
<oncrario omnes res pupillo & pupilix linc tutoris 
aiitbritate red^e d^i |>oilunt. Ideoque li <;lebicor ^u^ 
piliolblvat^ neceflma eft debitb^ tiitoris autoricas : 
ta^oqui non Uberabitur* Scdiioc eci^i evideptiiluna 
sndoiie ftatatam aft in conftitutiofie» quam ad Qe- 
itricnfcs advocatos tx fuggeftione Tribonitm, viri 
emyicntiiluni, Qiuefioiris iacri palacii noftri>promaU 



■iii ^ 



• «tDdiAio ceni es simina» !Denn 06 fi r4)on (ine C6n« 

^tiadi^on^iu ret)R fitKtM, iM| Ue^ Coodiaio (faut fiW)C, 
ld>i iRiUiii A aaacnidut» fb gcfttHcbet lMNt> fofafKf « 

aecidenti. si^et im umgcN^rceR ^M/ mnn cittei* (lei^ufl 

' tidt , DenctttSC / ^ matuam accepit pccuniam » fc^ 
. Cin Pupillus , anb i onfumicct bai Mutuum alfd dolofc i 

• fO i)at Ocr Tutor aAionem ad exliibeDdum ©tebCC i^/ 

ba id) tietitltd), n^cil cc in doio ifl , nictt aOein ftoge/ uc 

/leftituati quod acceprt, fed etiam ut reftituat, quantt 

MpiUt imcrnt , noD dediffe ; babet auct) fonflen ^iet Bal 

'.^mmcnmm ia iitemuflbaffeaioaU fkttl^a&eiltilt.. SMUft 

tergtifun^ SBenmnfft i|l cf^aflccMngl gut, t)af bn BU« 

Eilli tcine liberam adminiftiationem reram fotemn ^Om 
\n, mcil tt ibnen no4) otn Judicio fet)Ut / unt> fte liiKSjt 
iKtroocn mtbtn , utiD ju^cOaOcn (otnntcu tonnen; )Ju4> 
ifi t6 l)0((}(l mat)rf(t)itnli(t) , Dap berjenige / Ocr mtffcniltct) 
mit eincm PupiUo comrahirct/ feine gute Intention t^ale^ 
unt) t)tnter< ei^t fttlHm mae , DaDer fan aucO dtbkoc 

Dcn PupiUom ereditocem nif^ AeicAkli ^ tmms itilo^ 
. f ictm, Nta ealm btbtr aaimam toiM fide pttnaM^ ^fA 
' fiat tmorc emn pupiHo tgit. jyiber ob fct)on Der Pupil- 

. lus dominus ba»On roirD / fO mil^ DOC^ Dcr Debitor auf ^n 

I mnn ti Dan PopiUo gefioblen n)urDe , oDer cr cl . 
m\Wtf Die®tt^ulD not{) einmat)( beiat)Un. ein anoirl 

aber i|l ti , A pecunia foluta adhtto extat apad pu^iU 

lam« 4UMMI.0li Ok StlOlll^ Ntait com abtiiat dtnmo 

g — t. 

r 
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fiams : qua..diipQiitum eil , ita iicere tiltori vel 
ratori debicorem pupiliarem fblvere^ ut prius |udi«^ 
lis {ententia,fine omni damno celebrata, hoc pcr- 
t.tat. Quo iabiecuco> ii tc judex prqnunciaveric> 
debitor iolverit^ i(eqiiacur mijusmodi ibluttoneifk 
miCma fecMrkas. Siu ai^t^m ali.ccr , quam di(pqii>. 
mus , . iblucio fa^U 6ieric , pecttnsam aucem &ivam 
^eatpupiHus, aut ex ea locupletior fit, & adhuc 
idem pecuniac fiunmam petat , per exceptionem 
Li mali poterit iubmoveri. Quod ii makvcenium^ 
it, autfurto, aut vi amiferit , nihil prodcric de- 
jori doli maii exceptio , ied nihilominus condemna* 
m 'f V quia tefnere itne tutoris aucoricace, & non 
:imdum noftram dilpofitionem fbiverit. Sed ex di- 
rib , pupilli vei pupiils ibivere fine cucoris aucori:* 
;e non poifimt: qmaid, quodibivcmt> nonficac* 

cipien- 

^ ^ ^ 

ficri poicft locupletior. Qu. SGgj^ i^jrD (jj^j; oct Pupil* 

iusreAil)cia6Ut.^ Refp. X)a i\\ t>tt Modus mitfSmi^ 

6ctl: Si cotori folveris, a delHto libefarts» fed non ab 
einfii prdejaAdo* ' Qoiil cnini (i agat pupillus propte* 
laefionem ad 'feftiQitionem in ititegrum ? Si decretum 
Judicis intervenit, non folum a debifo liberaris > fed 
& ab onini praejudicio futuro. Qu. An quis etiam Pa- 
tri fohere poteft ? Supponimus judicialc decretum ad 
validitatem adionis , abec Uitttn Confens ad folutionem 
patri faciendam. ©ec Cafus tm tinmltl bltt tOV- 
Kefppndi in iimili eafu 64)((ftCn/ patri folvi pof- 
fe ft libenttnm efle « debitorem, licee iidn\confenferit 

filins > tomn gicict) ber @oi)n bernact) niiiti mel)r Dom 
?8at<r Mimt' S)uirt ter SSater ill mel)r ali Tutor. 
& t|l ader , al$ menn tcO t)em@o!)n bejaDler i)dtte. Nam 

filius & pater ob patriam poteftatem pro una perfona 
quodimmodo liabeomr. Si prodigus fuit pater > cu^ 
noB cagatoreoi petiit (iiius? RivtNvs fyM e5en biefejflCa 
HICtfMt, UlA «lifiat Dq^;^ LipTienfet. <£( ^ac pai- 
triaili poccflatemt vi cojqs -IbliiciMOm acoepit » pi&rin 
potdbt MSirbet cmelaiB. 



|7< Institut. JUSTrNIANlLlB.ILTlT.Vm, 

pipi^nus; cum lciiicec nullius rei^aUcniiUOcis iuie 
Catoris tttOwki^e coDcefla ^ (5) 

TITULUS IX. 

PER QUAS PERSONAS 

CUIQUE ACQU lR,iTUiL ' . 

SummaTiuUii : 

ACc]iuricar vobis non iolum per .vo^etiplbs i 
etiaiTi pet cos^^uos in pQteftate. habecis i 

* item per lervos, in c]iubus ufumfru£lum habcti$ * 
item pcr homines liberos &: per fei^vos alicno^ , quos 
« * bonaficlcpofl[i4cti$: 4c (juibtt^ lin^ulis cUUgcntcr di« 
(piciaiiiu5. (.1 ) ' 

• De ii6eris in fetejlatu , - ^ ■ 

I . Igimr liberi vcftri \ utriiisqiie.^^nis » qUM 

fa poceft^te ha.betis;, olim(juidem > (juiccjuid ad cos . 

u . • __J^ 

(5) €S fnfT aD<r Qud) fernei; Dcc Pupilius Ckbitor feineii 

Creditorcm fine autoritate tutpri^ ni(tt bejaWcn. Naia 
fotutio eft aU^atio . unD mtl (inem SBorO OCC Papiltaa 

tot tine tutore rw|>( (»00 gerinallc wduiTei;» 1 no(t> tl^« 
«ordttl iOoi ietcOt ^bctt ittOKutfiKi f^tut^ m ' 

' Im; Ttttar pecQaiam debitam a pupillo folotam t *(! f 
Imc cxtat } vindiciten % quodti vero jam bona fidc coti-^ 

fumta (it, fo \fix Dec Pupiiius Jicn 9Bortl)eil, bap ec li* 

kerirct fft a debito. 3Beil niin bie CcntraAus cum pu- 
. pillo t^im^in valcnr, quatitum ipfi profunt, & nan va- 

letit, quantum norent , unD t)cc anDcce niemo^ jp(tK( 
^ i|l f fo ncittitt man Wl^ Camra^s claudicantci. 

(i^ CgiaiU3 dc tnodis acquircndi dominium > de regula & 
Ctccptionibus ■ jam qustritur de perfonis > quse acqui- - 
. runt fihi ^ alii^. Acqutrere ^eilTct in utilitatcm trans- 

ferre. s>oJ cincr fic^ fclbfl mal acquiricen fan rftat ©pM 

lein dubtum. ^ioic »«0^ bit AilNta ^ccfwin mtfi Mr 
Oi^mtNs pttrt()(|c|)cti» 
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Per QtTAs Persokas ciTr(^rE A(?Qymrnm. 

^ ■ ■ ■ ■ ■ ■ " » ■ ■ — ■ ■ ■ — • — — ■■ , m,m. ■■■■■■■ — M . ■ ■ ■ Y ^ . 

/enerac (exccptis .videlicet Gtftreniibus peciiliis); 
patwtiDUS mis acquirdMint fine tdla <U%in^o-. 
(2) & hoc ita parentiim ficbat , ut eciam ellec 
ligsnua, cjuod per unum, vel umm eoruin acqui-r 

/ Bxxm* 

2$ic FilUfamiliat habdniur pro uiia perfonai cum patre^ 
iim itt ipfiaii dvttate pilrra , tt t|1 t)(C Cbef DOtt bit 

tiU/ ec J)at bie libcros iit fetnec ©tmlt, unb Hl fol$e* 

int Species fervitutis s (at)et: iHe Fiiiifamilias et)(t>(tn 

:bert)aupt aOel ni*t fiH: jt^ , foiibern fur Den SPatec ac- 

|i^ncten* Jure antiquo ignorabatur peculium > t)a^ 
HOQ Ol^ Mnc <iUliQ<Skien iater pecultum caftrcnf€^& pa- 
;aDum qmill)tl Vetus Jus mutabacar per ifittodiilffai 
>eciiUik PecKdwrom latrodoAio immumii petriaitn po*^ 
cftacem» uri obferrnc Fiuviciscos Brosiis «h Cmm* 44 

*njH$. ftec lautec fmguiana t)at, o6 ec fc()onHein ifl. pas 

llte Jus blieb usquc ad JuuuM Casakem , feec roolie libcr- 

atem fupprimiceni baiiiit tt uun bU ©olbaten auf feinec 
geite t)dae / f u(j|)te ec bietelben gco^ m mad)tn , unD Decdn^ 

mU^ Dieiej in jure. €c ftlbrtealfo&ajFeculiumCaftren- 
e pDec Militare eru/ /. Jc teftam, tnila, /• i. a* 

^ Ci &k Cas^Rs OUflommin/ inde patec« 

oeil e^ fob ApGuira , tibirio • NsRoifB att i6a< be(aiitt« 
ti anaefelKn wocDen/ n)ie Juvenalis beituget Sat^jra uIk 

t;. 5 1 . ^«4« Jm$ farta labore MiMa , placuh non tffe 
m cprpore cmlust Omnc Hnet cum rcgmc» pater. J)ic 
i)Igen&en SCai)tec , Titus , Domitiahus , Nerva • Traja- 
HVf ^ben <l beobe()alten' Peculiam cft quafi pecunio- 

lai nitlHaOftti 9bc( imcD &i!i>, fonDecn auct @e(t)e<»SSectt) 
Mnmtcc ncrltaniKn^ L ^xi^ff. u v. s. wicb «IK 

Pecolium .einQet()eiIet in mHiMrc 8c fagamtm* Aifilttate 
eft rel caHfenjc 9 Tel f /^^/2' cafirenfe, Cafiren/e peculium 
!)e(ir€iifet omne > quad occalione belli filius acquirit» 

mi Dcr ^aitt ii)m mitgiebt in bcn 5(ciea / n)a< Dec @oU 
bat oon feinen (ameca^cn bcromnu / erbet / erbeutet- Ra^ 

tioQje bfffen nun ill tieC Filiusikmilias plcnus dominus t 

tr fan Moon difponicen/ wie tc mia; erbet)ilt e^ fiicfifOi 
tc ton 6aciii)cr tefttred ^ Dtmi.intuim i>ic(c5 Pcc;uiii miti>' 

tC pro^ patre&nnlias geNllll» A^;,imtcattonem ))if(t[| 
Pecafti caftrenfis ifl lia^beCO ta* ^sficaflrenfe aufgc: 
tomitKM / ^uott ac^uiritur ratione honorum in mititia 

" A a j ' tog4» 



3 7S IHSTITUT. JUSTIMIANI LlB. IL TlT. IX. 

iuumefiec, alii tiiiovei excraneo donace , vel veiv,' 
dere , vel quocunque modo Volueranc » tppliciit. 

Quod nobis inhunianiim vi(iim eft: & generaii con- 
fticucione emii]^-) & iiberis pepexximus > &parendk 
bu$ honorem debicom reiervavimus. Sandcom ec- 
cnim a nobis cft, utyCi cjuid ex rc pacris ei obveniaiv 
hoc lecundum anciquam obieryaiCionem cocum 
rirnti acquiratur. Qiw cnim invidia cft , quod ex 
patris occaliono profedum eft, hoc ad eum reverci ? 
QUod aucem ex alia caufa fibi fiiiusfamilias acx]uifi«-' 
vit, hujiis ufimifraftum patri quidcm acquirat, do- 
minium aucem opud eumorenwie^ : ne, quod ei fuis 
laboribus vel profpera fercona acce£ric»iu)cin nUum 
pcrvenLcns, luduofum ei procedat. ; • ? 



tegara. ^.(£. & tfl CUier iiu Advocat , m PrbfMbr li- 
^'beraliam trtium s oam ettam qui -lni togae^rcihit labo* 
*ritt > mileseftf & dmiiia iiiQiiia 'vocabanair .edam n»- 

litia; ba^on Awr. ^Ai&etsTnfi» (jfit 6<foM»re D$ffS»Mtk^ 

nem 6emCld)f- Conf. Jac. GoTHoFRixnrs sd CoiL Iheid, £• 
11 7.1, de Deourionilms l. 6%. 4n» ©UlC inCDIien # 
fcaS peculium quaficaftrenfc fc^ CCjl Odice auftjefoin^ 

mtn / uBb »0^ in w^eJHs ^tmn ^efte/ fet) ein Embiema 
TK30NIANI. aaein iDic i)aben don Papiniano oieie fictiic 
""Eeges t iKi mon m ni(I)t ftet^er / toit mt> tiNiriim Tribo: 

^HtANifs mi gedttbcrt ()(ltt Tempore SfPTndi &vte 

'nflb Caracaus QHir jbtefef ftbon (eMnm ^ PApmtAim rca 

* liet baoon / tanquam ^ Ve nota v fed momentmii teni« 

pdris , quo ortum eft , fignari nequit. !Doct) Isaa- 

cus Casaubonus iii^ Svetontum flcmepnet , mn fonne ffl(l 
' c\xi einer ©tcfle beS Svetokh f(l)iieffcii , ba^ e^ unier Tito 

' VisPAsiANO aNff Ommen feo» Pertlnet ad quafi caitrenfe 
' pecatium , qiiod filius occafione liberalium arriQm lu* 
' cratur. Rjljetbres & pi^lores multqm lucfabantor. ' SMc 

' iPbitbfophi DeiMcntm nnbti/ fte dociiiteii graris, nrie de^ 

itn^ bie 93ertel'^&n$e i fle b^ten ft(t) ed fiic eine @(()ant)€ 
flcbaUcn / fiir ©tlb jn phiiofophiren. ®ie ©elebrten \yxi 
' mfln mit Miiitibus eerflttcjen; ade Officiaies (inb mtU- 

tantcs gcnennct n)Orten. Vid. GoTHOFRinus ad Cod, Jhec^ 
^ dij. Omoe verb » quod extra militiam vd lagitam 
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PmwL QuAs Persokas dun^ AcfQuiiugpoiL } 79 

■ I ... 1^1 I , ^ I I ■ I ll> H 1 . ,,!# 

De emancipatione liiercrum. 

u 2. Hoc quoquc a nobis djfpofitum eft> & in ea 

:ie, ubi parens cmancipando liberos fuos , cx rc- 
, quae acquifitionem e£[ugiebant> iA>l tertiam, 

^gatam acquirinirf peculiam pi^anum dicebatur. Pa- 
anus vulgus opponebatur militibus gregariis i nuUi 
nim i»iU& ex pagis fcligebaotur. Vid. Scrtpures re$ 

niis$4ru t e. g. Fultrinum » Dec obtt Dielc @4)nt4cr bcKt- 
UxjDAvu URD Salmasicjm , bie Dortc(ffiict) ftnft* Con& 

3isEii0s hfi. CsjK ScHottina im ^Urifnid. AiM*]%- 
tMoMU. PfccuUam Pa^amm eft vel prcfeSi$kifih Vitf 

tdvemnhmi ba Dicftj qttflunbe/ mufic inatt fetiegct*» 

)lircn- Pr(feBitium eftiquod vel exipfius patris re pro- 
icifcitur. vel intuitu patrxs datum cd, aiIeil#toa^ tCCSBa- 
CC.extra militiam , cxtra liberales artes • b(tn ®D^tt gC^ 

Itbixkltittti &iefctl PecuUum gc^octe ikttt ^atei: ganQ tu 

jm , poterat iltad vindicares tHCl^tec flab l)ett€ft(^tteit 

mMk^M^i (Hittf^bttt lcmii AUm* 

tr&et tDa^ oon fcittec ^umr / owt fcittett ^reuntyen , tt ac^* 

quifircf CtlVaf e^ aaibus illiberalibus » ut Gcoi^tria > 
Nam Geometriam ad artes illiberales pertinuiife fupra 
dixi f vid. Hk^. Mei^pr faVum medum dfxerH. SOC^ 

in iKMc t)it ^atet 6en ofumfruAum, iKti tam utiter t)eti 
Imperaroribus auf. €d flunt) icn fectti SQatec , lotc Ums 

IC ICII 60|0( noitf io ^atm poteftaifc feclKllttll/ttl^ tOCnil 
n ^ ai4» emaiidpitli, Mm CT Cin i;rMdam cnuftoci* 

paMBisv eKm criemem, unD pac cigcnt&umlict)^ ^et^ 

wm fagtC JusTi^nANts » l)er emancipans pater foltC ltt)aC 

cin Praemium^abea, unb imac femiifem , aber nuc jure 

ufufruduario. ©aJ nWC l)fl§ peculium advcniitium er* 
Jmarium. KxtraffrJtnanum oDer megjiiare advencitium 
Mi/ fi e. g« tegatom eifec fitio, fed cum CQfidiciQp&» 
wt.^tm iMtem t^nifiriidom, ot)et 6 fiUus iim peri« 
eido^ cdmra;. TahiBtmem pttfb lu^imem locracinm 
nfiem r^mii^pmr «fuii^hiftam 'n<m^ hateittc »* neqoe 
fiiio maiieote io patria poteftate , neque etiam eman* 
icipaio» S)enn Da l)atte l)er ffiater juri fuo renunciirct t 
& fie ad filium fpe^abat iure plooo.t ouU« tt(Ofitrii« 
<tas>]re ffttyeiaai4»** ^ v, *u . 
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3 ga INSTITUT. JUSTIHM*! Lo. II. .TlT. IX.' 

' ■■ ■ - «MM. 

partem retiQare (li voluerat;) liceiitiam eK anteriori* 
■ous conftitutibniliiis habebat , cjuaii pro pretio quo- 
^animodo emancipacioms : {k iiihumanum c]uiddam * 
accidebat, utfilius mum (uarum exhae emancip|i<-; 
ttenc dominio pro parte tertid defraudaretur : Sc- 
quod honoris ei ex emancipacione additum erat» 
quod fui jiuris efiipdus elie&t hoc perirn^nm demin^- 

tionem decrefceret. Idcoque ftatuimus, uc parcns 
pro terda parte dominii, (juam rctinere poteraC:^ di*' 
n^idiatti nor» dominii reriim, ied uftisfili£his retiheac^ 
Jta QCcnim res incadx apud filium rcmane^bunt , & 
pa(er .«iipliorc Cmvj^ fru^our^ pi:o tercia , (iipiicUa 
potitura$' (i} ^ ■ ; . / 

(j) nxaiqcr acquirim Dec ^mt ct)eDcm ctma* intuitu 

cmancjpationis filii fui. Ocnn Ob ii IWOC fct)CmCt y Da^ 
^lMC®Ol)n faniilia» ex manu, ex poteitate patri^ duS^ 

^ fo ift -t^iu wtcfcn/ bo^ , Da ber QSatcc cimas Der« 

> Ittftt wt : eiwo> ^tapm aHyiod or ftmtlte foa, decedit- 
. Sms fs pauExa pmftafet» tf tfCtt lli(()t fo uMaii fCQ/ Jtt 
pater etf afti tn pi^dnm «maiieipadoiiB rectpiatati^oid,> 

^ fStnn bitam et)Cl>cm DCC ?8atCC tcrtiam partcm bonomm 

- >ii4vcntitiorum fiiii. i>a mcDnte ttun JusTiNiANus mie&er^ 
m/ Da^! fci) iu wcl, unDmad^te eine anbcrc Conftitution.. 

i tCi Dtf ^'^ttt Ciat fcilie proprietatcm mc^C pcr emancU 
^WOOBcm fut) an ben. Jgiiacilt fcinci iSSO^^ foUt acquiri. 

^vjittr^neni Do(t) folre ic m\ Dcr i^dffie Den ufum%N 

ieietam ^enieffni/ iMf HlfO^ aMir nmiir «fiiiftaaiia 

tne{)c , ahr caeionc propriecaiis ipenlger DefMi. ' fSRitfya^ 

btn tctne folct)e p^bwir patcftatem , feine folcDe £rDanci« 
pation > {tin pramium tmancipationis. ^atl Dat^lOaC 

€jrcmpe[ ben un^ , Da f (ciuc JtinDec fiab cmancipicci mors 

Dens allCin e£ ()Cfcf)af)C ex imitationc fimutata JurisRoma- 
S11 > n)ic KuLPis ^manapaitcne Gtrtnmms felb^ CtClQ* 

mt. ascnn n>tc ni(Dt ii^ beom a^iir' unb i!)tuiiir i» 
4!^aitft Mett^ fteb loiriHMi ))er SBtedhDcn etokaii^ii/ 

ttoieo debetnus adii«Cf| liccripropmfli.ft» 

« sailiim evnftffaaniiis , n)d(t)c< flemciniolid) Durd) bai^eo^ 
:'tltRtiifi ti^f^ivl)^ ' Dod) »inn m au(D »cct)cnraU)e( an Dc^ 

ffiaietl ,$ioDt fu)D/ ^ Dawet no0 imaiu; JMi iCdieclicOt 

eiflHat, 



«• « . 
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^ De firvis nofiris. , ♦ ' 

. 5. Iccm vohis acqoiritur, quoc^ fervi vcftri <x . 
thione nMdicuncur : *five quid ftiptiiencur , (ivt 
lonationc, vel ex lcgaco, vcl cx qualibct alia cau- 
ccjuiranc. (4) Hoc enim vobis &: ignorancibus 
nvicis obvenit. Ip^e eniih ierviis^ qui in poteftati 
:rius eft> nihil fuum haberc poceih Sediihtrrcs 
icucttsfit» tioii dtias, mii veftro juiSii , hj?redita«>^ ^ 
1 adire potcft. Ec li vobLs jubentibus adicrit> vo^ 
ha^edicas ncquiritur, perinde ac ii vos ipii h^rc^ ' - 
iixftitact dbus. C6n\«^cmer fialicec toibis 

atum pcr cob acquiritur. Non Iblum auccm pro* 
etaspercos> quosiji poteftate habccis> vobisac- 
iritar; (ed etiam poileffid : ' cu|ciscttnque ennii rei 
Jeffionem adepci tueriiic, id vos pollidefc vidcini- 
Unde eciaiii per ^os uiucapu) y . vei longi xemj^o* 
poiieifio vbbi^HixicUt. 

«' • • ' . ♦ ' • , 

Scmlt/ tKC ^Batcr acqttxrirct auclji (tflej, m\\\\ %Xii ni((^ 
Dem @obn rcOentfen mia. 9IUe pecuiia fupponiren patriam 
potcftaicm 5 olfo tDcnii feiu 33a(ec mcl)c oocl)anDen illAfr 

ill aud) fcin pecuiium Dorl)anDcn. 

) BiC Servi [)a(tcri fcin capuc, fed cum domino pro una 
perfona habebantui ; non habebant peculium , XQOA t)Cr fcr- 
acquirine, DOf( acquiriric etOCCn domino , ctiam Invlfo ^ 

& infcio, n)odn ct a fiiiofamiiias nmcrf^Sb^oeif QMiCi bmit 

bkftt acquirirtC nHC pfttri volenti. Scrvi omnia acqtti» 
rebam dominb » i)^ proprief atem unb poiTcfflonem 9 bi( 
poflefliotfl quocfamiYtbdo juris» fed tamen ma^^is UAi} 

eJ ifl c^en , al$ menn bcr ^crr Poifcffion ndl)me. Qu. 

315ic mcnn cin Servus jum € rNn einaefeijct ircrrcn / waJ 

[)at 1)115 bCiU ^'ervo gd^ciffcil ? Kefp. ©cr Extrancus , bCC , 

Dcn twi^i i\m anbcrn jiim Sr&en cmgcfc^ct , glaiibte ^ 
cine ^rrcn mijrDcn it)n gcltnDcc l)aUen / praeficcre fami^ 

iae , jum Dudore famili;c ma(^Cn 1 (Ul$ n>ot)( gac niar 

numtrrircn / menti cr ti)ni fo Did etngettascn ^tc. ^ /' 

fid^aben Htf» fokte infttttitiones fervomita bc<n)cgcn / itia • ^ 

M j{m((t ()e9 fcinem i^etrn ju rccomoKndiren* S>ft 
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^gi Imshtot. JusnMiAKi Lo. IL Tir^ 1X > 

DefruSuaritj 6on*^ pcU p^jje^lf* . 

f 4. De tis ftutcm ftrvis , in quilms tancummodo 
lifumfruduin (5) habeds, ita placuic, ut,quicc]uid 
€xreveftra» vdex operisiuis acquirunc, id vobi» 
adjiciatur: quod vero extra eas caute confccuci fiinii , 
id ad ^ominum proprietatis perciiieau Itaque li is 
fervjis hxres inflicucus fiCf iegacumve quid ei» 4iu£ 
donatum fueriti non ufufruduario^fcddomino pro^ • 
|Mdiecacis a^uiricur* 

Idem placct & de eo , qui a vobis bona fide pofli* 

«kcur» Uye is liber jQt* iive aliicnusi^^^ Qupd 

enim 

StntiBitt tearcn otTi iniinuamc im/imin (t4) M an^ 
Ixrn bdubt nia(|)<rt. 
($) ®lfi(f)n)ie i* Den UfumfruAum unb Ufum tmi Symi 

e\ t)abc / alfo dob d 6et) Den dlomern Ufumfruaum unb 
fum fervorum. SSkl^ dle^mi ij^i» ufufru(ftu rcrui«% 
iHtf iff.aml^ in ufufruAu tevonimi ^er* . 

vum ufufiniAnanttm lociixn # unl^ mal It ex re mea, obCC 
per operas liieat acqulrirte, g(()6(ft 01^* l^tX UfusServi 
abec gteng nur ad operas famme neceflarias miht pne* 

ftandas , DaJ^r fonte i(t) Wen nict» lodwn. acean abec 

Cintm UfufruAuirio Servo tiVOai p^r teftamentum Oirma? 

0<t wicD I fo 9el)ore( folcbc^ Dem Proprictario , rocil uian 

feaf&l! (|aU/ Ocm Servo Intuitu hujus tolum>non ufu» 

iiruftuariitfi)U|)Cl^il^ -\ - 

^6) Patnphilus booa fide fervit» ,fed liber homo eft t quia 

acquirit ? Rcfp. 5Ba5 (t acquirirct ex re mea per opc- 
ras fuas juffu domini, cM Cin Scrvus putaiivus • acqui- 

- r^ret ber dominus. Qu. 2Jic ttcnn abcr bcr Servus ^uin 
^ rtjcn eingefifict roorbcn , mm il)m ciraaS gcfcbcncEct , lc- 

jgiret Q)irD ^efp. SSScnn l>tbmnt ifl.r etfe liberum bo« 
. minem » fo lan Clf Dcr dominus niC^t acquirircn / fed lipw 

vus. Wenn C< Cin &rvus ufafiruAnarias t|ilft? x 

; Rcfp. t|l Cben fO ^ bie acquilidones nxrDcn dtftingm* 

tC(. SDic CC niact)Ct ex re domini per operas fuas juf^' 

fu domini, domino acquirit, l)ic ll&rigcn Dcm Propric. 

tario. Servas alicnus ufucapi poteft , uilD DOU Dcm fan 

Nt^ au4) AC^nixere* Servus ufuir^(fiuarius mCucapi ne- 

■ . ' * ■ 

» * ^ • . \ , : . • 
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Pfin qgM Peksoma^ Cuiqu» acquirituiu $ Si 

m placuic de ufiifruduario , idcm placet & de bo- 
fidei poilellgirc* Icaque quod excra iftas duas cau- 
«cquiricur> id vel ad ipiiun pertineCy ii iiber eft; 

addominum, fi iervus eft. Scd bonaf fidei pof- 
br> cum ufucepenc iervum (quia eo modo domk* 
> fic) ex omhibus caufis per eum fibi acquifere pot«« 
: Fnidtuarius vero uiucapcre non poceftj priniuiiju 
ia non poilidct^ ied iiabec jus ucendi &uendi: de- 
le quia icit , (erviun alienum efle. Non ibluni au^ 
11 propriccas per cos iervos, in quibus uiumixur 
im liaWis» vel quos. bona fide poflidetis» aut per 
eram perfbnam , qux bona fide vobis lervic , vo- 

acquiricur> ied eciam polleilio* Loquimur aib- 
n in ucriusqiie perfbna. iecundum diftin^tionem » 
am proxime expofuinuis : id eft, fi quam polleC- 
nem cx re veftra» vtl ex fuis operis adepci fuerinc 

De reliquh ferfoni^: 

$.5. E9rh& itaque apparec, per liberos homincs , 
os heque veftro juriiubjedoshabecis>neque bona 
e poflidetis > item per alienos iervos y in quibua 

.jue ufumfru6lum habecis , neque poileJflionem ju - 
m , nuila ex cauia vobis acquiri polle. £t hoc cft: 
od didcur» pertttxaneam peribnam niliil acquixi^ 
excepco eo > quod per liberam peribnam (vc- 
i per procuratorem) placec> non iblum Iciencibus^ 
l ^ ignorandbus vobis , acquiri poflellionetn , {i* 
ndum divi Severi conftitutioncm : & per hauc ppl/ 
iionem eciam donnmu^ y ii dominus fuaric» qui 
didic S vel ufucapionem , am longi cem|)orb pr^-* 
i^cionem, ii dominus noa iic. (7) 

^ T r^* 

)uttt necper illum acquiri i D(ta|t Uras&udMs,((l|ciB 
itulus ad transferendum domimam habiUi* 

tStii \m W ttttf \ivm Scg / cin aoqumtc fftc 

\fy Libera peifoaa fine maodato ^tcrt .DUiil acquint^ 
3am ^us non intereft | altarsMDdACuxu non dcdit. ^Wkt 



Tranjitio^ 

$. 6. HfidxXiM^ t&ntisper fldmonmfle (uflidiit: i 
quemadmodiim linguli^ rcs vobis acquirantur. Nam 
leg&toram jiis , qiio & ipib iingula? res vobis aoquuh 
nuitur y item fideieonimiflonim > ubi iingul^ rCs vo^ 
bis relinquuncur» opporcunius inferiorc loco referc-^ 
mus. Videamus itaque nunc, quibus medis pef oni* 
verlitatem res vobis acquirantur. Si cui ci^go h«re* . 
desfa(3a fitis^ iivc cujus bonorum poileilionem pede* 
ritis > vel fx. quem «drogavdritb » vel fi cujus bcmt 
Ubercatum confervandarum caufa vobis adcUda fue« 

rinti 

in mandato \^0iiXi (tt fine dubio iuadaffctl t non modo 
jos & obligationem pcr aliuni acquiri » fed eciam ae^ 
^goifitionem polTeffionis fieri poffe. Namqood quis pef 
aHnm ftctc » sd ipfe led& putaddas «fti jDol me 

S)cutf(t)m fa baucn / tfl fcin dobima 6it fagtm : 

Alteri per alterum ftipulatio fieri ncqutt, ftipulano re» 
quirit pracfentiam perronalem> adCtU rpcil ft( bl>(t^/at)Cn# 

l)ap bie ^cnfdxu (t)rc Negotia nic^t aOc abmactcn fbuKn/ 

etiam mandaca permifere > & per confequens > ut pef 
Maodacaciom acquireretur. S>|C §R0Q|<r ^ieUcfl iOA pro 
wKifw^0^yf**trp9if , aiieois fe immifcere negotiiss DonMn» 
tuu res fiias^ofct. SMnim ^6eh^1i(*&CII PMCfKatorem 

:$m domioo Utis gaiuKtt 0ji ton» iingetnetwAii i 

Oto ba Die Poffefiiooes, f^tanes Romanae mu#n, bte 

Conqu^ten \i(t) mcl)rtcn t alieno faAo opus erat , & fic 
fer mandatarium res cvirari dcbcbant & acquiri , dum- 
modo de volunrate mandatitis conikt. Imo mandata- 
riuni in judicio admittebanc» procuiacorem conilicue^ 
ImqCj ne hotnines a rebus omoocmcis abttrahereotor* 
. JtOtt illW iNfM nM)t flt^bCH per negotiorum g^Uonem» 
ut quis eciam fioe maodato akeri ftiputccor f Kcfp« 
S)ie Negodorom "gefiio fft ct|I in media Jorisprodemnf 

(lUfSefommcn- Sub Imperatoribus tPUCDC IK CCfl firma. 
S)a l)at man geniC^nct ^ aUerum etiain fine mandato res 
alterius curare pofle , non vero ftlpulari poffe alteri. 
SDie JCti a5cr braud)(cn baj^ Commemum mandati praD-. 
fumci» c& ihoc altcri domioium aCQoirictir & pof»' 
fcffio. . ' 

: 0)3« 
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PZB, QCJAS PeRS QNAS CViqVL ACQUIRITUR. }Sf 

t ) cjiis res omnes ad vos tranfcuBt. Ac prius 
hareditatibus difpiciamus. Quanim duplex con^ 
io cft : nam vel ex tcftamento, vcl ab inte%o ad 
: pertinent. Etprius cft, ut de.liis difi^idamufi» 
X cx tcftamento vobis ohvcnimit. Qua in re ne- 
larium eft , initium de ordinaudis teftamcntis ex* 
lerc. (8} • • . * 

TITULUS X. . 

TESTAMENTIS OR- 

PlNANDiS. 

pEftamentum cx co appellaturj, quod tel^io 
l mentis fit. 

biefcm i(l nur cine Tranfition , uni ba wit bif^ 

)er bie Modos acquirendl particularcs & fingulare^ 

)abtijabtn/ [o.Jomau nmi imperator auf modos 

icquirendi dominium ttniverrales per himditateni > 'fea 
bGceffienem ex teftam^ito aut ab xoteftato H;rres hsu 
3et 'Jui unlyerfale Ih omnibtis rebus luereditarits , uni) 

tremi 1)11 K^res 6i(lcx fcxtantis unrioU, fo (lccfet beme 
JncJa mit in aSen rebus hxreditariis. ©arju gei)oret 
m DicleS ; biefef sian?e 35u(t) neOft bem >nnfana befl Dtiu 
;en 35u(t)S jfi bamir angefuflct. SBenn i(t> bie infti tutiones ^ 
ma^t batu, fo murbe idbom.ecOeii dc SucccffionG ab 

mceftato, unb bann de Teftamenraria ge()ttnbelt (wienr' 

aOem man tm bcr 604» biircO foiscnbct Ptxiudlum 
)clffen. eo Imtm lebm/ fm\>mv Mahrw non un^ 

leriiewem/ »1C (jOben poffcfltonct & dominium ufijue 
ad abuftm ^ pl^dicionem rei noftrwc, '^BUUI abti 

ber SGBclt binausfabreft ni cin atiber ^r* , t)a|l du Da 
^oct)no* eme DirpQfnion iiber biuie fflutcr ? Rcfp. miu 
Deim vivus ranii bu aflcg bcrfcftcncfen/ & cft dooatio 
;er vivos , nuc Oa^ Oii executio dooadoaia etS tiai& 4)Cllt 

Cobe ertolget; ' '^^'^'^^^ 

I ^tt (ie|(m Prindpio ifi m eme Dtfiniw nomcalj^ ut|» 



InsTITT^T. jnsTINIANT LlB. 11.' TlT.X. 

f I . . - *■ 

De ofiii^uis modis te(iandi civiliius^ 
1 . Scd ut nihit antiquitacis penitus ignoremt» 
fciciidiuii cft, olixncjuideai duo gcncra tcftaaiento- 

ruai 

■ • • *■ ' ■ ■ — [—— ' L I , n — • • ~- 

E9iiiologic4»t)CCfl(eift)Ctl m Jnre eft OOtfomvW. Aube- 
mw» S&if(tOtf tK>n OrtcaiiSilKtt m fNIWt M)€r9M$. Kcdrf. 

gcn)finfd)(t / Onf cin ^ucifl hDcc Do^ asott A^mm Tli^ii^ 

memum cincn Conimentarium f(t)CicbC / fo tOtC %% MERit** 
Ltvs angCfantcn , quem «ptum eilc cre^c. 2)tc 3l()niet:^ 

font)ccli(() btc Scoici , maccn Etfmoiogijicn , nnl) bas mcu 

(lC t)Sn bCC JurisprudenQ (lcdct in Ocn SSOTlCtt. S>CC Ina* 
. perator fogct I ceflamentum fepteftatio mentis^ OOCC tUM 
fK S^UCtflcn t)a6cn obfervirct, feOf IM iyllAa ultima» 
mrirMffi, i)tir jfo ttcntg nmmm iMMIr ^ in (Cll 90^ 
frrit : Paludatnentimi > calceameotDm » veftimentum tow 

fcinii cl aurt) jlf irf) Varro faijcl. ® ic t)cr|lcl)cn i'c(}t Wc 
tcinif(I)cn aBoru t)c jfcc , als cr. fff bo&cn aud) bcrftbicbcrte 

Critici, untCC l)«UU Alfxandf.r Chassanaus ParsMlis 
i[l / bicfe Etymologic ft'lC falfcl) fltl)al Un. Conf. i^GiD, 
Mena61u$ m yimncmtatthus lurts i rv, C 19 . voc Teftatnen* 

ium. Gellius nm. AtH$. L.6*c 1 1. SBcuu m ab<c 

tiHC D«fimcionem ttalem acbOt fofllcn I fo |)Ctftl Ct: T^/^at^ 

meMMm tfi mfit4t vrittmatk jufls femtmhf fmtl 

§m feri mkmm. i)cijfct : Ncftra mfmHaih > bctltl 

t(t) tati nicbt fagen : SBcnn Cajus t$ batcn miO , fo foQ Ti- 

tius ^'tbt fCDU i noAra voluntas non debet in alienum ar- 
l^itrium conferri. aUcun IDIC ttUn btC Materiam cefta- 
meniorum nacl) bCC 3BcrUUUfft / abftrahcndo ab omnibui 
legibus pofitivis & Romanis, anfel)(n / fO ftbCtttU C<. IttXtf 

mtfdn0li(|)t/ raKctn iebet oon fciucn ®att)cn difponiccn thn^ 

, ilt .9l!lcjtl C^tfl llbCCt)att|)t bOl Axioma Juris; Umed^ 
nm 4 wifen^ 9 too^ ju ponderitCH. WCnn ic^) fXXktu 

f!ameftf tna(t)c, fo i|1 mciue Imencim ni4)t/ bap ti einc 
^^crbiufclicbfcif uirt ftcb fubieu , uuD cbc \% nocb tobl biiif 

fiUllig fCDU foQC Dum fpiro. nullum teftamentum fir- 
. mum acfeft, volo quidem , fed ambulatorie. Hominis 
To^unras ambulatoria eft usque ad morcem. 2)U ^icbfl^ 
gilt bctiU bcine difpofmo in teftamento faAa> fo bap atatl 

U!d:r t on (^H^Vi ian ? 3(1 bal ctn Modits tTan»£Mmidft 

dominii jure Kaiune ? Vttlioe jus Nacnne» uc« cnmlv»* 
Iiin*a!: l.ominii; fit ambutacoria % ceftamentum iit iriodtta 
iram/uwnd* doa,:«ittui? Rcfu. Neeacur. Npn quaiucuc: 
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X ia uiu tuilie : quoriun alcero in pace & gcio*«« 
aacutr 5 quod caiatis totnitiis (zj appellabaiit : 

tero* 

n teftamcnta fint contra jus Nati;r« ? Duiti enitn Vi* 
is , nihil transfers, t»emi Du glci^t) fa^efi: t4Miii$ harei 
*i? i Tsuo d0 /ego 1 00. ir0$if^i/H. 

I ia Oic&Cf HtlaiM* Viyeads noa eft luisedicisi i^aHil 
srre & W|jetcre {mpti p(>A eft tetatfadMto^utiu Iti 
lU Uia tktoMaM ftdH itlclpit, tiecincipcrcpbteft. Poft 

iiaai (nfl brili^f met)t; feiiien 5Bli(en unD feine Ju- 

a meijr.^ Tranifcrrc l^eiffer transfcttc jus, qudd habcs* 

^""li^"."? ^*^'^ pi-«dicati. £rgo in hacft oec gBecp 
lutifft reitie fitfnitas teftameotorum Doc()anbett , ttKldX 

Jbfervation iti(|)t oacirl BItnkershoek /J^, i. O^f j^. f^n^ 
<tn (IU(9 UtBNiTius i/i Nova AMMi JutkmdeMd A 
;6./?v iKNK/ «HCttO^l Mr{^ ei( fimiicatem teila. 
oeiitormn fiincUnietiio, ttemii(t> e^ immorrali^ 

ate aniaias-^rlcUin , U»b Die h^redes dcfunAi, au Prci* 

ufatorcs m reiti fuam, anfcocri n)oa«n. fagte , e6 fe^ 

lOCt) dubium . au mortuus fu tion etts ^ bie anima hiiU 

t ia tmb feo immonaiis , aiicf) narO &ec ajecnuutfr? Refp* 

[uridice m vita civili cit non em > qui eil mortuui» 

2Ber t^erummett ftc^ Dorum / 06 :ltnoeraiof £co»otDvi art 
in^ Dencfer ; S0tc uilt^ ^ Hmriira PaHsA (etKfct ? ^gt D^Cj^ 
cr m\X W diiOil iticOt ju fa9cii. Koti cOs nihii dif^ 

©t)^> tHiiJ if} meii berqefu(l)r. Conf, Gvnd* 

;iNO Dml * Prmdfe hairedt tx teftamemo crvikm C 

Ergo, fpri(t)|l bu/ geber e^ bci) emer luercditatc ju . 
a)ie beo rebus nuliius , Da ttn /cMc juurcitf<n. Refp.' 
E>arum l)abcn cjQe 3>6lcfer m(a ctablicer , mie ftcft hit&i^ 
m 111 Die ?8edairenf(t)affr i()(iicit fi^m. «ein PMnbis ifti 
^er w^i gcfagct ^rre : Libcri, pfopiiHitti faecaiunf. Utt» 
ter biefeii mi^tn ftc abcr cinc Onmritd 1 mie Die inomei! 
(mc^ i)atc»- 2>ariiiii N BYNiomsiioto v?^/^ t;^^, 

»0t)l erimiCtt; UWn fOllc iuerd dc fucceffionc ab inteftji. 

10. unD tKrnatt) dc teftamcntis |)anDetrt/ njcil Die A^^natl 

)U) Deil Sornern ordinarie & ptoprie fucccdiier. 9llfe 
OOj tcftamerttum ikdi i nic()r naturale* ggpett» olet»t) llt 

Der Stbd Ddoon (leOet; f9^^ttk)»U &»teftaa 

mcntum cft juris oaturae. ^ - * • 

) aDir fe^tn ftiet: obatt)a(Ote DeSnitioit »Mi fefiamcnM» 
iMtiili|^i;c<A^n»Ti^ ktc fa(l ui^aji tecipirer tpav ^ iuiit 
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•|' >f ... 

leroj ciun in prastiam «ximti eiiciic, qu^^d pro^ 



©riinbc: teftiim^num cft jufta f€ti^cntiavplumam> ^J^;! 
^ Cjuis dc rebus fuis peft mortcm fuam fieri-vfliti JWt* 

' citt flcl)ortcn Die di^pofiriones »011 bcn ®iucni/ Wc tut^iac, 

donationcs, manumiiriones. ©ic :liOimc ^ogCH Di«lc Con- 
:^ dliiioties au^ 1)<I1 5ffi9rl<rn : ]u(la fententht vQluntatis » 
ut. /i^^fOcrta, formalig^ ^^i#ina , foknnis difpofitia 
requirebatur. Vid. B^kicKERsHOEK Ohft ^ C a 5Bar^ 

um legaiis? Refp. S)i< ttpmcrtt^abtn anMicDsai; (cu^ 

ticn Fayorcm fur Dlt Teftamenta gc^&f/ fll b«tf<ia&cr lc-i 
falem ordinem fuccedendi at iotfdMrttl.» m m i»W 
(fer- Quodcunque vero legc fixum efl^ difficilljfn^ tel* 

^ litur> man fcftaffct auA cinm Lcgem ni(t)t.lci(t)i ^f-' 

trariam legem ab. gnWiCt; aba babcil bOCt) t)lC / ega XI L 
Uhh* flCfeliCl : Pattffimiiii^s uh UpiO'^t de pecufua luteU- 
^fil4mf m UllH iHCtMI il^, Fundament 

Donbcr aanlien ea(()e. saJcrmm.Hii tmmtiit maAm 
m, anu ma6 txrorlwctt, fo btm.M«tio fuccedcndi 

ab intcftato pcr Ic£^es imrodua» «iffct dCmo^ r|l,ba^f|l/ 
ttmi btn b«rcdibus ab imeftato iim^ Clini^ljcn, hWll 

s ibnen jure pubiico ;9el)orci. ©cnn iBcnn cr bic ert)fc^)afft 
tco hseredibuf ab ^ntcftato laffcn molti i fo braucf)(e ec 

.^^llblS^CUlieOt- SQBeC alfb DCU (ucceflbribu$ legalibus mo* 

04iSimitimO/ t)a« ilncii i^ge acbocet^ t)crfolrce£il)m auct) 

puUice in comtttia fiopuli Romani) Ut t/n legen\ qi$ 

iiwctt N , ml)iiicii. «nb nKtt^^^fc^^ mfcmiiMioc&.fimpie 
£eu(e marcn , ik in toufer SymWii^ flecfim tlift iio* 
Dariu eine Aiienatio Doraieng / fo ift e« faii SBuWcr^ baj 
fii fo 'Oielc ecrcmpnicn cicbraud)ct \)ak\i eie tyabcti l>al)ec 

jefe(^( / »af) bie TeOamcnta in calatis comitiis, tVClCtX 

jbiiS 3at)r« orbenilid^cc SBciic iaHoam^l Qet^altcn mtm/ 
convecato popuio ftomano, ftcrKrugct n)crt)cn folun. In 

^f^^ mUtU bcr T«ftat<>r |»9a Um Magiftratu , qui 
cofl^ocahar popuilum» «tftH^f adhuc cffjt fen- 

fcncic? Pdftea ad populum referebator, qui C4»ifcmxc-i' 

Uf. ©a^ ane? fd^efuec ^on uMicb flwejcn ju fc^n aiitc 

^empora LL. MI. Tabb. , ut hac folenm fokim ferm* 

in Comiiiis leftamcnta hcrenr. SKeil nUU folfl;CC gctlaU 

i;«tt aUcin bcr barcs fi!nt)bar n?cr^ca muflc/ fouDirn au^n 

WliUSCujuEquediYitiHrum & pofTcflionum detcrmin/ita fe- 
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ictLini (j) dicebacur- Acccflit dcindc tertiuni gc- 
s uftamc^torum', quod dicebatur per «s &li. 
am' (4) : lcilicet^^uod per cinancipacioiiem,id eft, 
...... ' • ima* 

im -^ fo mnt mn mt, ba^ 3i6mcc mit gieip »ie 

tcltamenti faaioncm foiKi: jnadKn mm. ©00 nO^ 
)CC ^lt, faiRtil hii ceft^meota m Comtciis cafatis Mm(f 

m aft / wcil fitfldiie bct^aftri nur i»ci)m:a)( gtijfllun muc* 

-^1^^' «rtaubt n)ilu, cin XcRamcta ju matftcn^ 

•oia>«5 t0td)mcr gcmartif murDc/ rocSrocgen tJielc imcaaii 
!)at)ni rtcrbcii muiicn, oa bcnnMc teftamema Bcr 
ibraiTi autfamcn. 

3>a liunl) Mc i)iOmif((K 3ftHncC in procinAn in Camp^ 
Mariio fub fuis fignis. Excmpla dac CitsAR , ubi iU^ 
Kam contra ArioviiHim irc debcrenc 1 t^t^m (Ic m 
Snm 8C}l|(Ctf / .1110 ceftamenta in procinftu ccmacfKt. 
^jjoidm homo Vfmus mtmtt, nobilcs tamum Sc Patri- 
dos Komanos in procinAii teftamcnta condidiifc, Sed 
^efutatur cx Cmsark illcipfe nugator,qm nefeit quidem. 
juid fuerit Nobilitas Romanau Qa. Quid eft .tcftamcn- 
wm in procindba CQodicum ? Rcfp. Cingebant vedcs. 

t\ • !f ^.^'''^LP^^SSI^'^*^ ^ SWMX wio q)fatFcn i>a# 
i)it ift 3tomift{). Togae RoniaD» tal)ni bcff a»bnel)«*Jf u(i 
oi(|li ii«9lci(0.. aeann iie abcr m 5doc gicnqcn; fo 
Wjriiiif jie tict) auf, baf fie fpnnacn fontcn. Cesar cr# 

lOU^: Komanos cJypeis Germanorum , quibm fefe te- 
;ebam , inrultaffc» 2)tC 2)cuifi1)cn marcn pefans. la 
' a"^'"/^^^ ^^^^"^^^ ^"^^^ jijWlt.Cercmomas , quauioa 

:eites femciebant, 
Qu. Quid cft tcftamcntum pcf aec «C libram> *cfo. 

?oi\ XII, Tabb. &a ^mtt m ibrcr SiwX 

atf aDoicngetti tmb pafitcr miieDcn ex 6ra:coram infti- 
ftWI (tC/ &af C< nnm6fl!i(() l>ar , fempcr Comiiia 

:o§i* Dic difs Comui^es murOcn ni(t)t aacjcit bcobacbicf.'' 
in procinAu teaamcnta ju mac()cn ^ mar Di(t)t aacmabl 
sclcacntKit, bcnn man ftattc nic^ aacjctt Jfricgj alfo futo 
tn frc cmc ganft ncucformam teftamentqrum cin/ aWcin 

iurrogatum Ocfi Crflcn Modi ta calatJs comifiw ^eftaftdfti 

^dctc cbdi io miH/ mijijtc paUica teftatio^ fcbcn mu 

U. ,4fayitstbant tiftcs. (ginigc RccHitiorcs ^6ctt 

umao, >ir->icfcj io ttfI4rct, oppoairtt mu ts»m 
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imaginariaiT^ quandam v^nditloncm agcbatw ', qum^ ' 
«u^tciftibus, &libripQn4e, civibus Ronianis pubc- 
nbus prxfcnubus, icw> ^ui famili^ WHQV dicc- 
batur. Sted illa quiden-^ priora duo g^ncrn tcftam^-» 
lorunt-ej^ vp^^ribusi t^jnjipnbus in dcfuetudinem abU 
^riint, C^d vcfQ per acs Ubpim UcccdiH 
Utius permanf^rit^ att^mcn pirtiin ^ ho? yi vUu 
llcfHC* 

amcfua tefi^ndi raihite J^rxtori^^ 

§. 2. Sed priBdiflta quidcm noituna |dW^nW»ill 

fd jus civile relxrebantur: poftea vero ex edido pra?-. 
tt>ris| fomiH riia ftcicndoruifi i^ftwnwwuui intro- ^ 

fwn ^ SBic firtDen ja uicbr Cari «$ , alf t * irnb w «w 7% 

. leftc^, ot)it ritu annquo UtlD t., perfoflftl flCceflortilfi( 
• ^ fH»cn iviU [)i<C (ttn n?orten ; Popultis Ramanus m ; . 
' claffcs 8f curiai diftribuebatur pr^cipuas; att* bl(|<n 

«ilftimben piurcs 5 bocbnMwn Die ecjlen ^anejtif prafci- 

010 Ms. Per hos 5. teftes Iteffen fie Den PopuIUtn 

maniim fcpr^ircil. fWte ttner fHi| ^atneM 

ftticftben itt t«bqiis. ghm nifit Wt tcftc« . «i pcrf«. 

|ian> ftapdj in judici^ Romanq (Kltten. UrttoJWW^ fe^ 

fcfti^incntum eme ^Ucnatio fe^n frtu , faa(eit fi*; €1 Wiiii 
dneF bem flnltrn feine ftmiiiam . hacrcditatom , rubftntH 

lian^ alicnarc, tradcre. SllfO mac em familiac cmtor ba/ 

^ fcprxfentirte nur ben €c6en Vcrus h«rcs mt mdii 

lUfleqen* S>V Libripcns , ml(bit ben Tcftatorem 
fm, im^ iH familiam Sa, f^m» (l* ^ 

fiMiiitei t?af alfo eiite Mi^pwi per imagmarim 

TcnditioMfii* 2)«rau< entdMkll 7- StUjlCtt f«b Jtan^o, 

: ftmiiiap cmtor tnar obiii|irtf fWlNkm Mtt tHao* 
ren Ccben reftituiren / «^boiap ptMfrtMifi ©ec 

' T^acor tonte in feinen t^biilis haprcdem fcribcrc 1, qticin 

: TcHet k benn bie f eremonie fiebeutete nuc fo ^ied Dieii«^ 
f^tas fi^( Wermit ixn hscr^dibiu legaitbus flfnorttmen 
m an etnen amn aiieftiret feijn , ner femiiiap cimor foU 
fciitttmjicfee (ie ttwi hapit* fctipw rcffituiren. TeWt^» 

/ Tpro ftu lihripciii ifi Auum gerc^ ttUiblfc^ popun 

- • • • . . 
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Dfi TjtSTAMEHTIS ORDINANDJS. * j ^ I 

dta eft. (5) Jure cccnim honordrio uuiiamanci- ' 
cio deliderabatur, fcc( feptem teftium figna fufli- 
tbant, cum jui:c civili ligna teftiutfv non eirent nc- 
llaria^ , 

I De 



) Q)UtM nbet bte &OtR(()tnt)(n Solennia Dttldirpurircti ' 
Da fagU IXtPraetor : Quis hxc ibleiinia ciMt? 2>tt tatt 
110(0 <Ulf tine forma .teiUmentoram Praemria* SytcPno*. 
tor steng tut^ ad rem. fSm kO 7- Sigaacula fct)e / Ittl 

1(6 ittftnttat i HMediMeiti rmi ^ioor ni<t)t0e»en, aker 

pofleffioiiem bonorom. ^c^ fcj^c Hfje 7- SignacaU rcftium 
& voluncatem telUcoris, Ergo do ribi boaorum gpf- 
feflionem. Dtc Tcltator mu|le habilis , UUO nubt 1 
ilabiiis {t\)ii f alioquin nihil agebatur. Q)i{tOe OOC^ 

OUS 9tfe|et; ac(|ue tum 7. iigaacBla fuiiiciebant. ^tt 

Tefiator |(()rieb Dal £(flamem^ «etfcOIo^tf , imt) btiufti * 
benSiingaufimi&flaftelbeHTeaabiis^iint SctP» 
teriaftJMlI^eiiMitiit imOt/ fon&ent aiMitfiiimdiM. 

buft tabidi» ligReii ioeratit » feo cera obduAis , bie maceit 

mfammen sifQnuret 06en bcauf auiTm^ ilunDen Dti 7- ^ 
Signacuia 5 |ic ^atot tii^t t)ecunier setiangen , »ie Dmi- 
DKiuus Heraldus , ein (lelcljcier Advocat im '{iarlamcniia 

Faris, i» Ohjervatiowihus dd fus Aukumt oeUICDUeH^i/ 

m ti an be» 'DibfUu^ SiuUen unD unfecn Dipion^a^ 

tibos tlMi(t) REMiom rfr4*9ifiSbOff|ll Rht ims , f4)|||# 

Itt i C( i:e|laitieit aektKu , iw Dii SfgiOa i» 
ten gefioiiMi/ aNt D(iixiiae ttmpore c&obov^i, 400. 

3al)r poft Cbriftaiii iiam«i« ©oi mor teiUmcnnim 

prsetorium. @o mo^( tn Diefsui / ali in einem teiia« . ; 

mento per ars & libram, per aaancipationem , 19areitt i 
teilamentum fcriptum > i. e. tabulae , Dabl^/ quod mul* . i 

ti nerciunc. Vid. Sau&asius de Jgmtdis f^cnUmlit 
Ufi^mentis , Dem ^ (betl DgsiDSiuusHiKAiiioss 1111 

ne« CoD»SMn|/ nt^^t^ mxfKStMmitktk 

atA(pl»9M : ms^ i.e tiM«% feciiaii ceta 8ccw 
Del AMBtoril benoram peflefflo fecundum tabulas ()fif# 

fet ouib iumciUn fecundum lignum. gin fokt^l Sefla# 
meni oar Dem Pubiico gUid) geait^tet. Vid. Jol. Pauv( 
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? 5 2- Ikstitut. JqsTiOTANi La. TiT. X» 

Dc conjtmSiione juru civilU e? pratoriL , 

.jcum paul&ciiil^ lafn ex tifu homkiuhi» 
^uam cx conAicucionum emendfldonibus coKpic in 

unam confbnantiam jiis civilc & praetorium jimgi^ 
conftitutum eft, uc uno eodemque tcmpOrc, quod 
jus civilc quodammodo cxigebat, feptem tcftibus ad- 
hibicis, Ik fubfcriptione tcftium , cjuod cx confticu-. 
tionibus invcntumeft, & cx edifto praetoris figiia- 
cula teftamends impdhcrentur : ita ut hoc jus triper- 
ticiini cllc vidcatur : & t,eftes quidem, & eorum prx-^ 
fciitia^ uno contexcu, teftameaci cekbnmdi gratia» 
a fnrc civili dcicendanc fublcriptioncs autem tcfta- 
toris, &.teftium, ex facrarum conftitationum oblcr- 
vatione adhibeantUr : figriaciili Ajit^pi , & teftiuat 
ttiimerus, ex ediclo Pra:t9ns.{6j * * 



(5) Sub CoNSTANTmo & feqtiemibln Imper^tbi^ibtis 
im micber ttmt ntmi Ciuf , celfantc pcr xs & libram 
fnancipatione. ©a JUbor 7. Slgnacula in teAtmemo Prae^; 

torio nbt})\(\ waren/ roucoe t\uit fubfcriptio T.teftium cr« 

forbfrt / aHt n\(S)t fubfignatio. Ex his novam formam 
Ctllftruxit Imperator» dum i) requireia^ U^^i a) 
eorum rubfcrif>timei% %) ut omnia Jierent une icpi^esnm. 
>Qa. aGBoj ifl cdntexm ? Refp. Se^ Iwr Prami^' ^ 

ttrt ni^tJ ju fagcn ^cuce oDcr morgcn eini' Signafeu- 
hihi l)rauf foinincn mar. •Kaa fal)c abfoiute auf Dit prae- 

fentiam 7. Signaculorum. 2)ie Imperacor«?s abCC IDOUcn 

tie Subreription i)abfn uno adu. 5Kan fagtc : 5Bcr'cin 
Sc|lamc irmacl)ct/ Hi mug cS Doct) fo madKa / ifiau . 

fc()Cn fan deliberatum animum. 'SB5(itn 6^nt unD tuoc* 

m itmi gef4)tet)et/ ifl mhil ferium (^. - imi| lini 

, foltoiiilas «rdo (tjon / inio Imbinii ; lufo^ l^^ 

SBet« «ftct Nt' Tcftator f»«^t9itiWtt# oDcr bie 
_ 'tdic« fcI6|l e. g. l)ur(() eiiK 0&nma(()t / clpns nimirarf^&c. 
Itt iimcr5rc(f)cn qejmungcn miicDcn 5 fo mirO ba unus con- 

- textus nicDt fO ftridc %imn\m\ , non rumpitur adots te- . 

* Aandi. 2)ic 3i6mcr DtrilnnDen Dur($ bcn unum adum 
t\\d)t nur ; Da^ tte ni(t)t au$ eittanDer fle(|^ fottett^ loMem 
t)a| att(^ OiefiN: aOcis £C( i|ft«iD aUe^im tli^ itimpicct 
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. Dfi TesTAMENTIS ORlTtNANDT<?. ' ^ <> ^ . 

Soienn.tas addita a ^uflimdn&. 

4. Sed his omnibus a noftra conftitutionc pro-^ 
:r tcftamentorum iinceritatem» ut nulla finuis act: 
>eatur, hoc addkum^eft ; ut per manus ceftacoris, 
. teftium noixicn hjKrcdis exprimatur, &c omnia fe- 
idum iliiiis conftimtioms tcftorem pirocedanfc 

DeannuUsf ^^iins tefiamenta ftgmnimr. 
$. Poftiint autem omnes teftes & uno annulq 
ndre tel|b9mentam : quid enmi> d (t^iim mm\{ 

■ " ' ' una 
' - - • * — ^--^ • 

t«er6tn foUe. ?Wan mufi bicr Drbenflic!) wrfafiren, reDw/ 

m leil iol) gebencEen , jafte, certe, ferio , folenniter , de- 
iberaic, formaliter , ordinate, nit^t tumuii uarie , nlC|X 

ronfuie fat}teu. 'Qc^i miHtm pit Stooter ntd)t u»(»{ais 

Htben* Adut.p^regrmus nra miicearar,i)0(|) difpo- 
Itid cdnnext ciim ififpofiHime (ei^iiiimiria ; fo f^itr 

^ontraAijl/ jugdaiTehnKCftcn.' 3-€- aRtmeJe^ier foa 
)ag ^jauf befeaUm , icb fcftloge il)t e« fo 3u , jie foO^eiii 
Be)ct)n)iiler berauii (i^ben. 4) efe rogat^ 

22(1« beiffei rogari ? Refp. man iftmn eroffne/ 
"pannn man (le bolen laiTen , ba es benn eben ni^)! ni)ii)i(| 
tl / m einige Dafiir l)a!rett , Dap man przcife ju tt)nen in< 
Ooup fcbicfe , unD jugieid) fagen iaffe/ marum ntati ft< 0fc# 
m^ti fontierri e< fan faHtKl ottf «Mm e. g. ({• 

Ki01|Cr ffi<ri)l|(it (TfiiaKt iMlMt , qood Mniiuis opcU 
xie oofifra vulgarem Itatentite diCttit* dmnHiodo ante 
utifcrlptionetn •& fubfignationem regentur. SBBarUIK V 

ffietl eine OrDnung {)ier ffi)n tm% 95«) gurtlen ifi Die fo- 
ennis logatio mc!)t n6tt)ig i flenuq mcnn er fagei : ^ier ba# 
K t* ein Jejlamciit gcma4)t; icl) mia e«3^nen ^ct»itt 
ibcrreicl^en , fle n)ert)cn Dabeo tbun / m$ iu tbmi ijt. 

!uin menii £)d>oiii« Da ift* %) leftesfuh/^nemimml^. 
Die dii)mer,(rugen muncc Sttngt^ jc()ic0te|faii ititgen 

errM aonalos/ Me taMcrfl anress » argeDteaa< Unus 

ihnohi) fufilek» mnw Dieanbcrn feine babcn/ quicun- ' 

\wt «rtmilus & quodcunque fignum apud nos fufficit. 

luuji cin ange&obrnt^ oDer ecmet)Itcg 5Bapen fei)n. 
Oas;3Bapcn mag ju untertloDcr ju ofcerfl aufgeDiutft jH)ti.. 

^ir .toaU({)Clt mii tUH(> aflCiett aoindos. . &»ciiMAteNt;s 
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«mfculpcura fucrinc, iccmiduai^od Papiniaao vi^ 

ftmeft? Sed-^ idieno cpocjue annulo Ucet %uarc 
uftwucncupi, 

Qui tejles ejfe fojfsmt. ' 

6^ Tefte$ • aucem adhiberi poilunt ti % cum 
qmbus (cftamenu cft< (7} Se4 ncque 

^ Uer 

cigcnen TraAat de ^nnu/ii Rm, flcfc|)rleftctt / Dcn moa 

OIKO i part ()at | Unb in bCl 6ravii Ihef.Anti^u.Rim^ 

barinncn man DicU Curiofa finbcr. 9(in aaerbillcn abcc 

iarj iefiammfHm DCrflciKn ^ qui Sauh asium non legicf 

S)cr Pro£ BailcxMER tn ^etia t)at cttic Df^uut^ de hac 
maMia g^jHilicn/ unD &artn ivncn mW gcbcaucfict* ®ci« 
nc DiiTertatione^ jicbcn imr aOc mat)! an- Sr f(t)rci6ct 9Ut# 
unb babc t(6 fcincn Don aac:i unfcrn ^Kuriflcu oom gctoti» 
ncn Scbroot gcfebcn / bcr fo Qcraffct batic* 6) Nq^ 

fnen hare/is eA^reJum vil s teflaiore > vel a teftilms. 

S)4 cJm DcrTeaator fcinnt nnb fctntf ^x^m Siaowt wit 
cigcncr t)anb f(dl)nitai foOi mie JhstiiIiahos ^ inf. 4»^ 
forbcrt , im< ^ er fcfbfl m Nnfdt. ti%C. 9. oteDcr onf^ 

e|)obcn* @cnu(i , mcnn (ctn 9cn!U9 twrqct^ct/ gcnuS/ mnn 

icr cinc demonllratio juridica t|l / mttllU& CinC per(oiia 
Agicor hic de habiliute ceftiuin. SMc !SortC : Oml^* 

V HHmnm fd3ic eft , ma^cit ()icr aacj obfe^^ 
^ liSiibpniirs i^t c< felb(l ni$t tctOt iMrfieiKti ionnctti 14^ 
%iaubc# fctttc imerpracaiio i)cDcutc ()icr ni(t)tl/ ba cr unb 

tticlc Dedlores fagcu : Qui poteft ex ceflamento acqui* 
rcrc, poteft etiam teftamento adhiberi. !£)a ^ nCnUCU fic 
teftamcnti fafllonem panTivam. SlOcin mulier potdl ac» 
ijuirere ex teftamento , fed non teftis efTe in teftaaiento« 

eiici)aaii(()ni(b(anr boi oiattfagi: CunEi iqoocuaiiBe 

fftteftataenci faftio a(3i^a> i.c^ q|EU t^lpamtam 
dere foicftf lUe ceftis eflc poorfL Nam filittsfini* 
liaa de eaflienfi qnaficirfmnfi teftari po^i teftb' 

^e non ppteft. MERaLius fagct ni(t)t «nr«()t : C« jtnD. 
ntir cintdcDcrfomn, bie fonncn ^tvm^ sebcni bic f6nncn 

ad teftatvtcnti fadionctn (|Cb(aiKt)( Wxm^ jDOl ^ IW 
jlBperaiotr (OdCtt.WOilCK* 
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Di Testamentis oiU)iNAKDrs, 

Ikr (8) , ncqu^ impjub^ ^ «quc fcnw > ncquc fuH 
|io/ii$, ficcjae mutus, nequc lurdus (5^} , neque is^ 
cui bonis mterdiclu;n Qit (10)3^ neque ii, quos 
i^ei jubenc tmprc^ iutQilabilesque ( i x} cftei poC» 
iini{ iq uum^rum teftiiun adhiberji* 

$, 7* Sed ci^n oUquis ex teftibus teilamena qui^ 
ikm tacietidi tempoit Uber^ exifti»^ebttur » pofte* 

4utcm lervus apparuit, tam divus Adrianus Catoni, 
quam poftea divi Severus Sc, Antoniaus reicripierunt» 

iubvenire ie ex fua iib^rali^te teftamcnto^ ut fic 

. ^ ' bea: 

: ' P ■ : 

(8) Mu/ier noi) potcft effc tcftis. S)(im oD i(t)on Slnfang* 

tii aBcibW Wmeqen a tcftimonio ferendo ailgflef(f)lOfft« 
tDUCbeUi quia non poteraiu intcrefTe Comitii^,^ ubi te« 
iUmeatii publica coaiScbantur « Otcfet Modut teftandi 
IP Coflditiit «IHC «iw LL. XIL Tabb. (mfgi^6M|M 

> n|eU Oic tcftinMiiita fmm WfUitm > fo itnl tmm 
UtttRmm^ privatA nu^t oactn Cin Surrogatuin (KT M* 

biicorum »otOe« / fonDcrn ti l)at «u0 Gaotit» «r^r.- 

d/^^ir/. Qexiflet f t)a$ tcftimonium cin munus publicum 

flemefen , mw man tit Wiubtt ni4)t gelaffm- Vera cau- 

(k ha^c eft « quod mulier remota iuit ab omni folcnni- 

t4tc sgtdii jyit Dic Scau ni4i«ciitmai)l mit ifttev iKftimi»- 

. idi ^dione iii jodicio gd)^ cxtra telUmentu]:^ « fp||« 

t)crn in fotfiuiibni pro pcrfooit mUim ah^e()cri' 

(9) liHfi^ « M ift Mn daiiinm. ^an mul bicr 
liM)t auf bie PoSbilitatem Dcn(fcn; Denn ^iei \\l Die 3ro^ 

gC de comtnoditate. 9I(ic Difputationes Dodoruin dc 

poffibiiiiatc |tiib ineptae , r g. monn nM m berMums 
lcinen voiuntatcm exprimiren {6me ? Denn »ie t)fele 
3dii(ferei)en mdc&cn nicbt t)(eru(ec cmitc^? Has pnefcii|<. 

dere vdluit IiCipeniw* STforcK Je me/tM/lmm^ 

10) ^in Pri^/«f betMtt Un& infamis apudRomafioS5 
Ht fat)en anf frugalitatcm. Ble Formul^ declarationis 
prodigi n^ar fcf)t; f£t(PPt)i(()- V^id. Brissokius fjfrm, Jnr^ 

11) ^cbtr getlijeiC ca^inini^ taniQfi danmunti talii aiuifl 1 
erat irinimiif^ ae deieftabilii. In teftamntis iDecben hon» 
p^te gcittC CtfWbe^ti tm iutendirct TClitatcni. 

(lOSHc 
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lculpcura fucrinc, (ecuaidum fjuad Papiniaiio vi- 
(nm eft ? Sed «lieno quoc^uc fliinttlo Ucet nguarc 

Qui tejles ejfe fofumJ 

$, Tefte$ • autein «dhiberi j)ofl4uit iit ounf 
qnibus tcftmenu hOio cft« (7} Se4 neque vm^ 

lier 

tdt ciflcncn Traaat de Annuiii Rm, flcfcf)r!cbcn / Dcn map 

(U24) a part (^t , Unl) Ul Dci fiRiiKvii Ihef.jintiqu. A$nu 

berinncit mon t\At Curiofa jfiiitici. 91m oaecbcdcn abtt 

irid. SAiMAsnrs#d;i sSKiSir j Um Hn Dcn ^itttl <^ Afer^ 
. Iii(r4( teJtamfftMm Der(Ic(Kn I qui SAiaiAsioM non Iq^er 

' JDcr P^- fiKucmit in 3cna bai tim Di^u$im de hac ' 

mat^tia g^iialicn / unt) fiarin jvncn mhl Qmanibd ®ct# 
nt DiiTertationes fiel)cn inic aOc mobl an. Sr f(t)cci6ct gut^ 
unt) babc t(6 tcincn Don aae.i unfcrn ^uciflcu ootn gcioei^ 
ncn S*root vMiin / bcr ti fo cefaifet bdttc< 6) N,?- 

fften hareJu eA^eJ/um vel a teftatore » vel a tepibus. 

S)eidbcr bcrTcnator fcincn nnb fcinc<€(bcn StameitMil 
etgcner i^nb fcbreiben foO, mic jQsniiiAMos ^ in f. 4* 
forbcrt, ba< (^t er fc(b(Is«Mii«ff.ii9. c^. QrieberMf^ 

{cbobcn* @cnu(i , mcnn f ein 9cn:u9 mc^t^v gcnug/ «emi 
jcr eine demonlbatio juridica i(l / mmliC^ eiUC perfona 
jur4tA. 

(7) Aginic hic de habilitate ceftionu SHc SSorte : CIm» 
mOm f^mmmi faBio eft , mat^R j^icr UOc j obfeiir. 

TLwmsnaim el fdbjl uic()t ce4)i oerdebeii fbnimt} t(5 
fllaube# fetne interpreetcio bebeuic ()ier nict)tl/ ba er unb 

Hicte Dodores fagcn : Qui poteft ex ceftameoto acqui- 
rere » poteft ettam reftaTnt:nto adhiberi. ^di ncnncu ftC 
ceftamenti faftionem paflTivam. SlDcin mulier potcft ac- 
quirere ex teftamento » fed nen teftis efle in teftameoto» 

6<9ei)eteuKbni(t)tan# baf aumliage: Cum iquocnovie 

gft t cto n enci faAio aftiva, i.e. qoi teftamentum con« 
4tatt foieA» Ule tc ccfiu efie peveft. Nam fiUos&OM- 
lias de ciAmfi ft qoaficaftitnfi tcAari potcftt teftb' 

tSt non poteft. MBfUtLivs fagct Uict)t ttnCttt)t : jtnt) 

^ tm cinrgc '13crfonm , bie tbmien ^tvm^ 9cben # bie fbnncn 

ad teftamenti fadlionem gtbtaiK()t «CtMfc 2>al IW: 
jfnperator jiigeO.nNMIItt* 
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li€r(8), ncqu^ imptlbes ^ mqoe iervtis » ncqttc 6»^ 

riolu^, ncc|ue mutiis, neque lurdus , ncquc is, 
i^ui bonis mtercli<5bHn ^it (10), n^que 11, quosr 
' legef jubcnt itnproboa( inteftabiliesque ( ^ i } cie > ^C» 

iufi^ ii; 4iuip^j:uai ^<^Ainm ^4iuberji« 

De firv0 , (jui Mer exijiims^dh». . 

$« 7. Se<i ctun «Uqoin ei; tefttbus ^c;ftwieQi;i <pii^ ^ 
ficmfaciendi tcmpore liber exiftiiwbatur , poftet 
ixxvuxi, fervus apparuit» cam divus A^riauus Catouij ^ 
Auam poftea divi Sevcros 6c Antoninus reimf^laruht^ 
iubv^nirc Iq fua libQralitatc ^eftaijieiito, ux, iic ha- 

boa- 

(8) Muiier non poteft effc tcftis. S)eim oD f£t)oii ainfangl 
Cic aBeilMC MoKqcti a tciUimwa ferendo au5aef(t)lofeu 

n)UrlMlt| qtria Qdti poterant interefTe Comitij^n ubi te« 

(bimeata pmMka ciuirfcbtiaiir « tic(cr Modiic teftmft / 
iii CdeMtiit «teC «iQie paa XO. Tabb. attf8C()5lt(, 

t^eil bie teftamenta priv«ta auffamen > fo iln^ DcmMKb 

bie tcftapacnia privat^ nid)t Oflcin Cin Surrogatum iKC pu- 
blicorum morO<H/ fOnDem ti l)at «U(PGrotiu$ F/^^r. 
ifarf. qCKiflCt I Dop tcftimonium ein munus publicum 

«emefeni raptjtt mau bu SBiibcc ntttt oelo^ ycracai^ 

itk ha^c eft « ^ttod mulicf remota fiiit ab omni folennt* 
. tni iBaiaaa i«|idoget)9M wa ttfUmecttui^i fQ||« 

tern in foli^bus pro pcrfonit nottin$ an9Cfet)cn* 

(^) De muH ^ lurd9 tfc fctn dubium. ^CRan mtf| bio: 
: '(iict)t aaf bie Poffibiiitatem Dcncfcn; t)enn ^ier ifl Dic SRt« 

ge dc commodicate. 9I(tc Difputationes DoAorutn dc| 
poffibilitate |tub ineptaen T.g« QHinn unb n)ic DetMums 

' lcincn vptimtatem exprimlrcn f5ntc ? Dcnn m okk 
dMtom (t^Artiii tm I^Mr cntfMitn? Hai pidi^ 

dere Vifliiic Impenitiar. Snarcs ^fe fmtjmiltmiilih^ 

(|o) ginPr^^^^»^ tt)aCMrftlktt UnD mfamis apydRomanosj 
fiC fat)en auf frugatitatcm. Bie Formutn dcclarationis 
V prodigi V4d.B|ustoiOus^4l»rm-Jar. 

(11) ^e^r SCt)^ret carmini^ lamoii ilaincianif 1 catis enim , 
erat ihfamis ac dctcftabiru. In teftamentis n^CtD^n boni» 
pl^e £cUtC «;fOrDC(t| Oiait intendicit TCtitateoi^ 
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betmr firmum» ac uc opon^at> fii^him eilec» 

cum co temporc, quo tertamentum lignaretiir, 
oniniuai conieiiEi iuc tcftis liberi loco tueric» nec]uc. 
quisqudtn ei&t^ qui ftacus d «piaeftionesi mpve- 
r&t. (iz) 

De p^unims uftiiui ex^ eadem dejme. 

§• Pater, 4iec nQU is » qui in pocefta^e ej^ eft» 
itemduo fratres^qui ineiusdem patris poteftacefwu^ 

utiquc ccAes in unp leftamemu Jieri pollunt (i 5} : 
quia nihil nocec^ex ona domo piuces-telW alieno.ne- 
jocio adhibed. 

■ 

' De his , efui funt infamiUa tejlatorit. 

. $. 9. In ceftibus autem non debet eile-is , qui in 

poteftacc ceitacons cft. Scd fi fiHusFumilias dc ca- 
ikenli peculio poft mifHoucm taciat ceftamciituni \ 
nec pacer ejus re<£|e adhibecur ceftis^tiec is,qui inpo- 
tcftate ejusdem pacris eft : reprobacuni eft cnim in ca 
re do^neftic^m tffftimonium. (14) 

' V? ... De 



ijxy%>ktS€rvi fofttm freoli* Ceme.Beir^ <it|e(ktt Te, 

"^Kmva^ ie Ph$mitm : &kimm Im^mfa cM/km »rare le^ 
' ffit limJiMimt. wque teJHmmH dlSif f^: Qtt. An fer- 
, ▼ws putattvus probibctur ; Refp. Neg. Opiaio enini 
non impedit folcnnia. . *. . • » 

(^) Ex una domo plures nmul left^s eflepoflunt» dnia 
pimam folconicatis caufa fit <a teftiii^mi diAio. ^ic 
ftajcer & fiUot,' item fraiSres hie actmiitoiitur $ in rebus 
^mroverfis % ubi keftimonjuiQ veritatis caufa ezigitur » 
non item. * • ^ 

(14) Libcri icftatpfis in patris teftamento ut .tcftes oon 
. admittuntor » ^uia pater & lilius pro una habemur per- 
(bna h behe umcn emaocipati» Si filiuslh pecutio ca- 
ficenfi teftemr, pater etiam leftis efle nequit. SBenu 

Abtr ber @obn mebr ia patria poteaate Qf^ (aii twr 
9)aiiceimit^e«j|enaj|f0e&({t»- - ^ 

. • ' ' ' ^:,: '6?) 
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^Dc hdrede ^ hu > qui funt in ejus familia^ ' 

f 1 0. Sci! ncquc han*es firriptus > ncque is, qui tn 
f oicftace ejU4^ j^ft ^jiieque patcr ejus, qui eum habec \s\ 
poceilote : ncquc fracm» qui in cjusdeai p&cri$ pch 
telbitelknt, teftes adhibcri potrunt (15) : quia noc ; 
totLim negodum, quod agiciif tcftamenci ordia^iidi ' 
gratia» creditor hodie iotcr teftatarem & h^sredem 
agi. Licet aucem totuni jus tal^ cQncurbatum fue- 

- - . _ _ 

(lO Ncc haeres fcriptus , aec ejus libcri fui teftes effe 
: po/Tunt. . N^^otium enim totum ipfluscaufa peragkty: 
,haEcedis.eaim inftirutio b^ cfiflaiaaiti: £MrLcg«« 

torum wfflcn xmh tefl icdijimfU iicmttJOt /We f&iinen audb 

in ttdiciUis mXaXm IDCI^^CU. Hatrcs eft pcrfona ptm^- ^ 

palis in hoc ncgotio j fcinnmeqni roicD imtcrnommcn: 
81!fo Hn cr la nicbt teills fci)n in proprla caufa, 

er ins i:c|limeitr ancf cn , niiD n)2nn <c barin fci^ 
mn 3Jaincn jinDci / Dcn Tcftatorem.aui, bcc aOcU Ufor^ 

Dcrn ? J)ic jtitlidncr marcn homincs malwni. . Porro 
haixcseadem cum defundo fit perfobaj. ^rgo teftts We 
. nequit. Die QilMI JtM|if Itm M«JtMUtal|| . Oktt «bMwoW 
r ctumDcc iaci^ilia& eamor , »de(>cr>|6rcdi$ locum Dcritat , ' 

. Mt D^i} (icmcf^ii. ^iacin fo ip^r. cc ^oct) nitfif ipfe h»- 

fci. Hafres ipfe fucurus ih tabulis fcriptus vrl inccrtu* 

* • Crat, 2Hfi) fontt 6cr famili^ emcor n)Ot)l babci) fet)n. t>iCC 

fCDcn ©ir de ipfo haercde in tcftamento fpcciatim ex^ 

preflb. Qu. ^dfie abcr oiim anKP t)cn anocrn ^ccfon 

• -251^^^ ^^'^' f^"^" f6nnc«? Rcfp. SiUcr&tnfli* $icttBlial 

ScRamcnt mx ni(t)i ofHo / fetibcrniii0cbtittbcn/ i)crlun«p 
^'F" ^ n«J)t< Jwoii. «0 (iftlfr ci «6cr (Hiffam; Dap 
' «e^Tcftef fiiMgaitcii unb muftcbcc - 

iMBres fcripeiis mcgWciftcn ; twn Da [)<lifc cr Icid)t fcbcn f on.' 

ne« , fc eOe h«redem. ©a« fam a6cr auf fub Impcra- 
toribus. In teftamciuo Prictorio ©urfiC dVL^ bcr h«rc$ 

ais te«is admittiict i Dcnu cr ligiiiirtc mir obcH Orattfy cc 

tDufle e£ et)cn fo tOCniq. Jtemfi Princtpi cdlamentqm offe- • 
raiur» in quo ipfe iit juercs fenptus, ydet» ^iiiaPriii^ 
ceps ncfcit. MuUam refert^ oefrire hcreilem. 3>qc# 
liin gieftt tm Impmm m..^, /uifii^, tuM. %. %m 
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Dc coii/upiSione /urU chi/u ^ pr^orii. . 

• §. 5.,Scd cmw paukaiak tftm ex ufu ho»unimi> 
cjuani cx coiifticationum emendadonibos co^t in 

• unam confonantiam jus civile &: praitorium jungi^ 
conftitutum eft> uc uno eodemque tcmporc , quod 
jus civile quodammodo cx^rebat, feptem teftibus ad- 
nibicis, & lublcriptione tcftium , quod cx conftitM-^ 
tionibus invcntum cft, & ex edido praetoris figila- 
cttla teftamentis imp(}iierentur : ita ut hoc jus triper- 
ticuni cllc vidcatur : & i;cftes qjiidem. & eorum pr«-v 

cfciuia, uno contextu, tcftamenti cekbnmdi gratia, 
a jurc civili dcfcendant (ublcriptioncs autem tefta- 
toris, &,teftium, ex facrarum conftitationum oblcr- 
vatyme adhibeantku:' :^ fignaciila iijit^n , & teftiuHt 
ttiimcrus, ex ediclo Prd:cQm.{6j 



iy) Snb CoNSTANfiNO M. & feqtiehfiUit Imjper^tdirtfci» 

'fam micber ctmnS ncuc^ ftuf ^ cctfamc pcr aes & libmn 

nnancipatione. 2)n JUDOr 7. Slgnacula in teftamemo Prae»- 
torio nMl)iq Oarcn , rDlICDC hua fubfcriptio 7. teftium cr« 
fOKl^t, abCt nict)( fubfignatso. Ex hu ndvam formam 
C^mruxtt Imperator» diim 1) requireiap 7«J^e^r a) 
«MMi fubrcrtpuinef^ i) ut cmniM ficreni uno ^iH^mw, 
>Qp. SDcK ifi c^atexcos 7 . Refp. I33ct) bmt Praftoiie. J^oi^ 

fe c4 ni(t)r( ju fagcn / 06 \fim oDcr mDrgcn ein< Signafeu- 
luhi i)rauf fommcnmar. ajjaii fal)c abfoiute aufoic prae- 

•fcntiam 7. Signaculorum. ^jc Imperacor^s abCC tt)Oltcn 

tic Siibfcription l)abcn uno adu. 5Kan fagtc: SEBcr cin 
' 5c|iamc:it macftct , ^cr muf cS Do(() fo m<^\\ / ba^ frtan . 
fcl)cn fan deiiberatum animum. SBcnn l)ciir un& mor^ 
scit crma« gcf(t)icl)et/ ifl ^ihU ferium 6a. mii^ lim 

. foliioiiila) in^ ardo ffQn / «no habica ^utio^ tofrtcelcaf 
aMtm m »er Teftater iMt^NMttV MWtl^ 

'feftcs fcfbd c. g. borcft cinc OJ)nma(()r, opus» t)«ituVaf^'Scc* 
unrcr6r((f)cn qcjmungcn murDcn 5 fo wirD Da tinus con- 

tcxttis nicf)t fo ftride gcnemmcn/ non rumpitur adus te- 
'^^iandi. 2)ic 3l6mcr DerilunDcn Durt^ Dcn unum adum 

n}tt)r nur ; Da^ ttc ni(()t au$ cittanDn: gciK« foltett^ (otH^eco 
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De TesTAMENTIS ORBtKANDI?. 5 9 J 



. Solenmtas addita a Jujliniam^ ' 

§. 4. Sed his omnibus a noftra conftitutionc pro^ 

Eter teftamencorum iinceriutein, uc nuUa ffaus act-* 
ibeacur, hoc addicum^eft ; ut per manus tcftatoris , 
vel ceftium nouoen h^redis exprimatur^ &c omnia 
«Kndum iliiiis conftimcionis cei\oretn pirocedanu 

^DeannuliSf ^uiius tejlamenta ftgnamur. 

* $• PQlIiint aiitcm omnes teftcs & uno annulo 
£gnare tcftamencom : quid eniin> ii feptem anihiU 

, ircrfttn foKe. ?Wan mug \m orbenilid) mrfnftren, rebcii/ 

<in lea £0& flebcncEen , jufte, certe, ferio.folenniter, de- 
liberate, formaliter , ordinate, tumu>uaric, nicl)( 

** confuie t)«rfa()ccu. £>al ooUen bie dtomer nid)t uNt»iaHi 

l)af)en« Adm p^iegrinus non imifceamr, iMKb l)R difpo* 
fuid cdnineza cum difpofiitone teftamenturia ; fo 

: . Coixtrad: i(l / ]ug( laiTcn loerboi* 3- 9Itin( So^tcr M 

bag ^)auf befeaUcn , icb fcOlage i|)r ti fo ju , jie fofl bcm 

^efctimiller berau5 (icbcn. 4) ^?^^' 

Qu. 22aS beiiTei rogari ? Rcfp. S)af* man i()mn croffne^ 
;,»Aru!!i man (te t)olen lafTen , ba e5 benn ebcn nicftt noiOia 
"* i(l / n)ie einigc ftafiir l)aUen , Dap man prxdfe ju tt)nen ini 

$ai$|ct)icEe , unb jugietct) jfagen (affe/ n^arum man fle Mc# 

Mnit, fonbecri c< fan f&l<K< attf nMKti 8(c( e^ » Mf ft» 

- n^ tW ®aM<it^<^^ MrMl » qoad HiiaiMis opci- 

* tiie bbnira vai§uem ftntencistei dteoic* dowtaodo aate 

' -^iibfcriptionto fabfignationcm ragentur. 2Barunc If 

• ' ®e!l eine OrDnung l)icr fcon muS- SBei) gurften ifl Die fo- 
lennis logatio nicl)C notbig/fl^nun n)enn er faget : ^ier bn* 
tc tct) ein teHamciit gemacbt, iO) a)ia c«3b"^n btermit 

' iiDerrcicOen / fte n^erbcn babet) tbirn / n>a$ ju tbun ifi. 

' ' fjemm tocnn DtAminfl Da \% f) lefits fuhftinm mmh. 

' ^^er , trtigcn immcr 3tttige> Mc^ fi4)M»^ «iwti 

- ftirtfos annolos |He iOtilfni aurcvs • argemeaar - Unus. 

- afinuhis fufifcit i nwin bic anftcrn fetne baboi/ qmcon-^ 

* qvie atlnulus & quodcunque fignum apud nos fufficit. 

* (£i miilj cin aRgc6obrnel ober ecmcblrcg 5Bapen fei)n- 

- 2>as.3Bapcn mag ju unteril oOcr ju oberfl aufaebuicft f<i)n. 
aBn; toaucbcn ^ nocb afleieit aomiios. .:iiu;cjiMAKNt;s 
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lum fculpcura fucrint, iecujidunifjuod Papiniano vi-^ 

iiimeft? Sed-^ ilieno c^uocjuc aiinula lK:et llgotre 
uAanicncu}^:!* 

Qui iejies ejfepojfufftj 

6, Tefte$ aucem luiKiberi poflont ti$ cum 
^ibiis (eftamenu hGdo eft« (7} Se4 neque imi'^ 

lier 

fyit ciginen Tra(fVat ^ ^«««//# ^<fw. fl<f(()rieb<n / ben man 

CWb ^ part t}aif Unt) tn bei 6ravii ihef.AHtiqu.Kim* 

Dartnnen man Diele Curiofa ftnbet. Slrn aaecbillen abcc 
?id. Saimmus A sSgijjv i (iukc fan Dcn ^ 

HiM t^dmeifkhm Ut^tijVX , qut Salmastiim nim lcgits 
S)cr Pw Bxiicmit tn ^tm i}at Ctnc Di^tMHm de hae ' 

mat>eBria g'J)alien/ unb bocin jvnen mhl ^man^tl (Scu 
nc DiflTeriationes fit\)zn mt afle rool)! an. Sr M)cei§et 8Ut# 
nnb ba&e i(& feinen Don aQe.i unicrn ^unflen dooi geuicif 
licn @(broDt iicfcl^en / ber c^ fo gefadet bant 6) a/i^ 

^ m^Ti haredis eji^ejfum a tfftaiore > vel a uftiiMs. 

ater Der TcAacor feincn onb fetnc< Sifftcn Stameit wk 
cigcner i^anb fifyuibtn foil, mic Justiniamiis ^ ki f. 4* v 
forbert , ba< (ku cr fe(b|l «« i/mf 1 19/ Cl ^ oicbcr aufi> 

{c6obcn* @enu(i , mcnn f ein 9tmi borQC&er/ genug, mtnn 
ier eine demonilratio juridiea i(l / nCihlitt) CinC perfooa 
jurata. * " 

(7) Af^ior hic de habUitate tedium. SMc SBorte : Qm 

H0mimi^ fsBso eft , mOm iHtf aae^ obfc«r. 
TMrnws Oat c< fclbfl tti(t)t rc(t)t ncrHeftcti tonnctti 
Htaufic 9 fcttic imerprecatio bcDcute ()iec x(\^ii / ba er unb 

niclC Dodores fogcn : Qui poteft ex ceftamento acqui* 
reret potcft eiiam reftamcnio adhiberi. S)a^ ncnnen ftC 
teftamcnti faftionem pafHvam. SIQein mulierpoteft ac- 
. quirere ex teftamento » fed nen teftis effe in teftainaito^ 

Cl fc^ oikO nicbt an/ bapmanfkic: Ciun i^aoeno^M 

cft tefttmetm fadio afti^a, i.e. qai teflmcntum con* 
dm foceft, iUf ceffis efle potefL Mam filiosftmi. 
• liat de caAienfi & qoaficaftitnfi teftiri pottft, teftis 

cffe non poteft. Merillius fagct m(t)t «nC«()t : jtnft 

^ ntir rtnrde ^erfonen , bic f oiuicn Btuanifi geben # bie f 6nnen 

ad teftamenti fadionem Qtbl^attOt IKClCQf 2)01 ^ ACC 
jpporator fagc».»OflC«. ' 
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lier (8 ) 3 neque imptibes , n^qiie iemi$ , neque (un' 
Tiolu$, uccjuc mutusijj nequQ (mdus (jj > ncque is» 
cui boms mterdi&uin eiV (ip)^ neque ii» quos^ 

legei jubent improbos inteftabilesque (; i) e^c, jpoC» 

fupt iu uuoierum teftiutti wihibcjcju 

$, 7. S«d c^m «liqois ex teftibi» «fttnienti qui^ 
<lem facicndi t^mporQ liber exiftim^batur , poftea 
^^ein ^rvu^ apptniic» wn ^iviis Adrianus Catoiaj 
«uam poftea divi Sevcros & Antotumts reicripieruht^ 

iubv^ni^c 1q ps, fua UbQralitate teftaa>cj|;i(Oi^ uc iic lia«« 

bea- 

.^8) Mu/ier noxi poceft cOe tcftii. 2)010 OD fCdOlt 'jltttang^ 

9ii SQciM; Mtpiqcn a tdUQUHm feren<io (tu^scf4)lof|^ 

tlllllbcn# quia aittti pateram intcreflb Cemiity« ubi te» 
iVwient9 publica ciBii^Wiiiiir « McfiK MMiif itftmfi / 

in Conoitiis abci; mpx poa ll. xH. Tabb. aufacboret, 
i»cil Dte teadtnenta privata auftdtmn > fo tlnft Dennoct) 

bic tcftapncma privati^ nid^C afltin Ctn Surrogatum bCC pu- 
blicorum roprlfCH / fonOtcn ii l)ai aU(J) Grotius Finr. 
6p^L flCKtACC t t)a( tcninfu)nium Ctn munus publicum 

flcmcfcni nw^|UiiiatitoSMiKriii((tScla|m- Vcracao- 

^ l»pc eft« wod motier femoa fiiit ab omni felenm» ' 

i4ce. St^ MMcStau iiuticiii^ 

. nii didiono in jadicio gtt)OCtt ^xtra teilamefimipi (pilf 
t)CCn in folennibus pro p^rfonis nullius an8(f(t)Cn' 

(9) De muM & lurdif ifi fein dubium. 3^an mtt| i)ict 

([ii(|)t auf bie Poffibiiitatcm Dcntfcn; Ocnn ^icc ijl Dic 

flC de cominodit^ue. 9|(U ])xfputationes Dodorum 
(>offibilitate j(|||| incptae , t. g. HHinn unt) mic Dct Mums 

tcintn voiuntateni exprimictn Xhm 1 £>enn ivte Mit 
SdnMcit Min tti(t)t tAtxHtu mifMftnl Hai |Mfdi^- 

dere fxfluit Imper^tor. STnrcE #fe /«r^ 

(10) $in PrWf^ir^ maCOCC^f^l Unb mf^mis apMdRomanosi 
ftC fal)(n OHf firug^litatcm. Bie Formaln declarationis 

' Vid.BRisloinviA4^,JiMr« 

(11) ^McfjfC atl)6c<t carminis famofi dapanarus i ra)is cnim , 
crat infamis ac detetiabilis. In tef^amentis IDtr^^n ^OIH 
l^^te £cUI^ Ct(iW^t| HldQ imendi^ tciitatcsiH. ^ 

< * • * 

' ' / Digitized by Google 



. /" 

' , ^ \De harede ^ his , qui firnt in ejus famitia. ' * 

. I o. Se4 neque hacres icripcus» neque is» qui tn 

potcftate eju* cft, neque patcr cjus, qui eum liaDec in 
poceftatc ; nequcfmres> quiin ejusdem pacris po^ 
ceftate/iint, teftes «dhiberi poflant (15) : quia noG ; 
tocum negocium, quod agicut teftamenti ordinandi • 
gracia> crcditur hodie inter QsftatQrem & keredeai 
flgi. JLicet Mtem totuni jus calc cQncurbacum fue^ 

(ly) Ncc h*re$ fcriptus , xiec ejus liberi fu: teftcs efft 

poffunt. Negotium cnim totum ipfius caufa peragku^; . 
. , haercdis enini inftirutJO cft bafls- tellaiBcnti: 3)<);Lcs«*. 

' . torum aegcn mirb fcin 3:?P(}imm demacftt / f6nneRau* 

in CodicUlis tXtlaifen met^n* Hacrcs eft perfona j^rime^ 

paiii 10 hoc negotio 5 ftineimeqen wicb rt unrernommen : - . 
8l!f6 Jan er ia mcftt teiiis fci)n in propria caufa. SBie 
lei^t faii er m Xx^mm a:icfc« nnb mm er bartn ftU 
• nen gjaimn finl^ec , Den Tcftatorcm au5 bcr 5Gcli befor^ ' 
fcern ? !Die r^f^^Iidner marcn homines mairgni. Porra 

, . h«res eadem cum defundo fit pcrfooa \ Ergb teftis Wc 

, nequit. Die '}i(tmiQKiiid(ea DoitMian, oeii «Ui(bl»iAI 
f.: <4im Dec ftoHii^^ttii^or . mdctwci^rt&dis lotum Dertcat# • ' 
.mtM><ibct} fltmeffii. ^iatin fo jp^r .cr bpd) ni*i ipfch»- 

fet. H«res ipfe fiitttrus ih' tab^ftt fcriptus v^l incerrui 

/' erft, '9Hfi) fome Der famiiiaremtor n)ot)l babe^feon. ^iec 

reDen ©ir de ripfo h<«rcde in tcftamento fpcciatim ex^ 

preffo. Qu. ^dfte abcroiim antcr bcn f. anOern SpcjfCK 
^ \nen Derha,Tes fn^n fonnen? Refp. \?iuerl)infll. ©erinbal 
$e|Jamenr roar m(t)r otfen/ fonberniugcbmilw^ tKclim^ 
fcnpcus n>n^^^^ 

T ftic/rcftes fiiMgwtett unfrmierf4)rfiMn imi#en , nm^riwK / ^ 
• h^^fcripcosmegMeiicn; Mnl)«[)dueer(ci*tfcb^^^ 
itlii^ fc .dfe ^mttimu ©a^ fam abcr auf fub Impera- 

toribus. In teftamento Praetorio K)urDc aHC() bet hflcres 

jil5 tettis admittircr 5 bcnu cr figiiiirtc nm* oben brouf / cc 

' toartc ebcn fo n^cniq. Icem fi Principi tcftamentum offc- . 

ratur, in (juo ipfe fit iiaBrcs fcriptus, valct» ^^Prin- 
- ceps ncfcit. Mttlciun refert, uefcire IwredefH» S)ac# 
, m\ ^cr IxnpcfiKor m.H^, 4a fytfii^, fu/f/l. §. 3. ti^, 

• - V * 
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irac i &c vateres quideni faniiliae emcorcm» &c eoSt 
qui per poteftatem ei co)i|undi Fueront» a teftamen-^ 
lariis teftimoniis rcpellebant : harrcdi autem , & iis, 
qui per poteftatem ei conjuncti fueraiitsConcedebanc» 
teftimonia inteftamentis pfa^are t lic^tii, qui id 
permictcbant> lioc jure minimc abuti cos debcre fua^ 
debant: t^men nos e^ndcni obiervacionf^ corrigen« 
tcs>& quodab tUis iiuiitim eft» in legis ncceflitatenfi 
transfercnccs j ad imicacioncm phAini famili^ emto^ 
ris» merito' nec hmdi^ qui imaginem Vetuftinimt 

familia! emcoris obtinetj neque aliis perfonis , qax 
ti (ut didilum dk) ^onjundae iimt^ licenciam concc-^ 
dimus: fibi qaodanttnodo tdftimonia prarftare > id« 
coquc nec cjusmodi vctcrcs^coiifticutiones noftru Co- 
did inicri periniiimus» 

De le^atarlis £«? ficleicommffsriis , his , qui 

ptiU iM eorum famUia^ 

. f« 1 1 • Legatariis auccm & iidcicommiilariis ( i • 
^piia non piris iucttflbtes iiint, & aliis jpexfinusieis 
conjundis tcftimoniilm non denegamus. Imo in 
.£uadam juoftra con(licucipne & hxK ipecialiiejr .^eis 
,coi|c«k0uhus« £t midto-nuigV qui in ^ram ' po* 
teftace iunc> vel qui eos haoanc in.poceftaccy hujMS« 
taodi iicenciam damui* ^ - ^ 



(i6) L^atiiii idticomiiuffirii ttto cfle poiriiatiiliBn& 
. wmx tef^ttonm lirf|fari»m n^tiwn ooo agltor 

principale. TtAmenmm poteft efle fmit 8c 
. ildeLcoinmiflis. Legatarii & fidetcommiflarii funt per* 

Xonae acceiforide. Objic. In pfopria tamen caufa tct^es 

funt. Refp. PrOpria caufa tantum e(l inter ha^reJem 
tcftatorem, Propriae caufx tatitum accedit legau-^ 

rius 9 legatum faltem eft accidens % keredii refO infti^ 
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^ * ' ' ■ ■ ■ ■ . " ■ ■ I ■ 

Di malerU, in qua fcri&itur tejlamentmm. 

%.tz. NihiUutem intereii^ cejftflmeittiiffi in tie» 

bulis, aii in charcisA mcmbraiiisve ^ vcl in alia nu« 
Ceriatiac (17) 



(17) Nihil rcfcrt, in qua materia teftamcntum fcriptum 
fit> Romani ligtmm habebaRt • chartam , membrananu 
Ec n in 'xit aut ebore teflamcfitum fcribcre vehs , ne* 
mo impediat. Romani habebant tabulas lignea^ cera* 

las» m^t ^itri^cn ^{ixm, lNit)cr iogtt man ()ier : & 

mon m Jtimfl^eammcr niK(> tabyiat 
« ftn. 2>aram fosten Mc 9l6mcr mi(() ^eta , ^m^mm » 

recnndsterst i «. teftamentum. 3nfl(ci(t)tn faaU man : 
Bonorum poireflio fecundum vel contra ligmmi h.e. ta* 
bulas teAamenti. Cera eft accefTorium > a puriori fit 
^enominatio : vid. Saima^ws l.c, Poft tabulas lii^neas 

lam auf , h. e. flcn>iffer SBoam ^ fail mjc cin 
> SiiiMM99au9i/ tcc in Sgopcen mu^i ^ Da trmicbten fic 
-Mii Mt ^&mm miiitf Dic ^i^mimwkmm , M4ic|l 

> « A'^!^. CiiAMTnn Triiidi A tOitiiv^ , t)f n SAiMmt re- 

1 . futird ^r. S)ttm^ tam Dal pcrgamcnt «uf , ^c ptl- 

{ : , les. EvMENES Rex Pergami primus invcnit. Sn6li((^ 

^ folfttc unfer beuageg papier. vid. Mabiuqn Je he J^lt- 
» JtMpMn ScAMaBRi von bcr.,43i/iOi«c P4# 

^llM mon oiA cin £eRamcflt in S^erFen nuKt^cn? SnSNrf 

' • Itn fam bci) Dciu €atiimer-@eri(t)t Dcr Cafus Dor / Da Dcr 
SKoit) ^utfemann m W^mn ga(ein!fd)m $erf<n ^tnc ^au 

. jur i£rbin einQefe^et / ufiD feinem '^iuDer lc^ata u(rma(|K( 
^atte. Bie Advocaten 0oiun cMm|b)ffen > abcr ci gatr- 

* SBas ni(t)t Derboteii i|l/ iMil iit crlaufeit» : SKan fmi mSi 

• iKtf vS^cflamem f(t)rciben/ in mas fite einer iQj^ac^c man 1 
^y^lNMlfl^fi^siuv^ ^eri niittf crtautM maci feimiMi 

miBfbm: afl( Veite tfOaoiefiti JirfiAa Eatcimiit) flcfi^icM 

IttrDcn. UiPiANirs 7I#. af. §. 9. ibiqoeScliviTnio. JMc 

, Abbmyiaturen aOcr, mcil folct^c nuc ambiguitatem Derut^ . 

< [a(()in /4iiuirw wtKrtogeo ^^^^ . 

♦ • 
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I Sed|^.immn uftainemiuii pluribus codici-. 
bus conficere quis pOf eft ( i , iecundum bbtinen^ 
tem taiiicn obicrvatioueiH oiiinibiis fadis, quod ia* 
.cerdum eciam neceii^um eft : veiuciii quis nav^a- 
tunis, & &cum icnre, & domi reiinqisere judiciormii 
luoriini contei\«tioncm vclit : vcl pcopter alias innu- 
mcrabiles cau&s> qu^ iuunaius neceiucaQbus utinu- 
^ienc* , . , 

D€ ujlamtnto mmcifpauvo^. \ * 

§. 14.. Scd hxc quidem de teftamentis, qua^ icri- 
fiis conHciuntur^ iul&ciunt: ii quis auiem iine ibrin 
pcis volueric ordinare |ure civili-ceffamencum, /epcem 
teftibus adhibitis, & fua voluntate coram eis nuucu- 
^ata, fciac iioc peifeiSiiliinum teftamencmn jure ci- 
viii, fimiuniquecottftimcuiiL(i5>) - 

TLTU- 



«ilglfibricbCII IMMl, fO gac tUUt) bcm Jure J^at- 
^<mm^kBttidimeoto pMnm imer liberoi. N^veU^ io7*C t# 

(18) sjDJcbc cXi cin Xcflomcnt gilc nicftt, uitima foium vo- 
ittntas rpedatur , Djcfer (jilt. 2l6cr crn 2c|lamcnt fan nian 
fo^ Diclmoftl af)f(t/rcibcB , unD fo m\ Exempiaria DoDon ma^ 

•"-l^ca loftn^ oXi mon mia, n^cnn nur t>ct) icDcm bii n6ii}i< 
- jcn SoicnniMtcu in DftacDC gcnottnftcn BKrDcn , e. g. u;ou^ 
m ItHm mm vtii^^ ubcri^an^u4 19» 

Si^itftttneii^ irtcriQUfrcn Docd^Doncoidaiiciafcon. S)ie« 

'^jel Iji ^ ^iAamentQttt , tDorin mliiftra diliffMtik ecfor^ 
'^' bcrt mitD a n>iil DoDurcD bcncn cca)og gcnommai n)iiD 1 bic 
fit)W cin jus cx icge i)abcn. ^pingcgcn n>o Dcncu ^uccc- 
< ilentibus ex lege nicDu jcnommcu wirD/ oa brfla4>cuJ 

au4) fcinc Solennitdt / ■ f cjnCC miferac diligentije, v. g. ia 
dxfpi£uione in^r liberos. ^Dtcfc Obtcrvation PcS iivN* 

MMaoBK i(l unoerfllcicDUc^* Qu. ^vi^cii irf tca«<iftcnia 
' cxi^ Not« fiott? Rei^. 9)dn, a^cr mii ^iitTirn fdn iiion 
feoct) fi^reiDcn/ e. Die 3a^l ^eeb, (^ mtt KiwnCbiir^ 

(19) Teftamentuiti Nmwfatiwm, cin <IB^(ltfprod)(tKJ Jt# 
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- , TITULUS XI. 

JE MILITARI TESTA- 

MENTO. ; V , 

In miiiitm ttftamntis filetmkiHit fmlift, 
I^Upi a diifta diligens oblervatio in ordinandis teftd» 
3 metktis , ttiilicibas {Ht)pter tua)iam iAiperitianjk' 

eorum» - 

• n"— '* « ■■ I - ■■ ■ I I 1 , r i r - ifc a - 

W f<Dn mul. . SRon fontt jure civili nuncupa« 

VerbM , wt & fcriptk ralide tefticcn m.m aflc tefta- 
menra prxtona itartn \<X fcripta ; fcic 7. SignacuJa mur* 

btu ta Don btm Praetore abfoiute ttfiorDttt. mt fon i)ie> 
aUDt mic eitacln otrficgclt rocr&en? «Bt» t>tm Prswo. 

. « fltlt Kin teftamentum nuBcupativum. SfJim (l6(r gi(f 
. aucD McftS poft Jbstinianvm i Dpd) Ifljt lin. teftuncn^m 
nuncupativum probationis gratia in fcripturam red eittf ^ 

ttfttcn a NoMn* S»nn« alw auit niil;t aafgcfcDritbcw ; 
mrD^ 0iit «i_6o(ft rotfltn btc 7. Scugtn. 2)ie ocriptura 
. WB nKt)t anaeto(l)tcn mcrJcn , ilc til auct iii*^ ii6t()jg , flt* . 

11119 Dap 7. 3'UflCll 6aS teftamentum nuncupativum gtt)S« 
- ttt t^aben. Teftamentum Princifi obUium, entllHRb fo t 
^atl t)at Ocr(an0C( , ut teftatio hxc ^ui>Uce fieret. SSor* 

rliT t^^^-f- ■ ^«P"n«P«»«»ftoliltl/««Mf 
wtocn 10 Oiel , eidcm offcrn tcAamentiwi, «Otr conn 

5^!?!?*? *^ 3Xr Prioceps 6efummcrt fi4> . 
WH hpni 0» ^iefer oDer tener erfcc i(l/ ct i|l unpar* 
IWtp- S®tnn man abet aoe teftamema (jdtte i)cm Prin- 
cipi Htorci*cn looDtn, fo Odtie cr xmxi iii t()un gebabt. 
«l< Tenamenta omicl)mcn5 Dat)et l)at maii auift trlaubet» 
yAjudK,» poffet ^/^m . Ba5(9 muj ber AaaaHiK fimn/ v 

unD CID19C aubcrc arbin-aria obfervifd «erDen. «fl fln^ 

^ Jcr ee^dHitW tirit tan 5roOii=jBot?n |ic aueiat 
, an«nooitBcn jat. Ommafli teftium vox, fubfcriptio» • 

fobrign«» & r»bur pit Princit.cm «6 pcr Judicem , 
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4Qa Institot. Justikiani Lib. IjL Trr. XI. 

«orum , conftitutiombus PrincipaVibus renVifla cft.fi) 
Nam quoinvis ii neque legiumiuxv numeruiii ceiliuai 
adhibuierint» iieque aliam teftamentonim iblennittt* 
* ' » teai 



il) J)(iS Teftam«ntum militarc ijl tift tcftamentum privi- 
legiatum, a milite fadum» qui in numeros rcUtut cfl» 
tt muRe iO Ciiur Compagnie , Bataillon &c. fcDH unD «H* 

i(t t)(c Sai)n( 0c()m* S)ic Vcxiiia abcr marcnnQinerircr, 

hinc phrafis : m nomenm ceferri. Mifera erat 4^ 
jcmia in ieftamemo pagairo. 2>ic VLtMtt Hm, RKUIltft 
inanteil SoUNUCn bit folenaitatet ceftamemarias ni4)t fo 

ficnou m obfcrvircn ongcmiubei / ijl nicftt aBcin biifc^ qtiia 

militesfuHt homines impcriti, fonDem dnHt) ODrncmllCO/ 
n)Ctl Dcr Miles juftam armorum occupationem |)at; untl 

tn @cfat)r fle^et. Dcdmcgcn tan cr ft^) unmbglicD fo pr^ 

parircn# ba0 tt OflC folennia anxie bCOba(t)tcn foit^ QSI 
«Uflcn veri milites S)cr ^c(D»MecliciMf Der lOIaia 
dttltimr# ei^cladunnir jmt ftriAo^ aequitate idmittmi* 
turi tKnn Cj ili eadem racio. ®ic att Pmil^a 

militum. unpr (SunDcUfacim ftarb m ©traljlfunD , pne- 

Jeribac patrem, unam folum fororem ha^rcdem infti* 
tucns, alrcram praeteribat, teftamentum valebat. ftC 

i»ar ?ci6:Medicu$ , uno (iarD im fagcr. 3Bcun Dcr ®dU 
Dat]u[$aufcli(oi/ obcr in aBinicr^Oiiarttcrcn , moc ce£» 

iitperipnlittiv per^confequens etiam privilegtttm. ^e* 
wifcente pcrictib (Ciriviicit etiam i^rifilFgiuni. ^ 9ftcittt 

« tn ecfabc ifl.ttirb cc f(|)rciM ffiirWhanvd^ 

ncn SCffnt , gct^ilD oDcr in pulvere , valet ; Do(|) mujKtl 

Bcugcn babtt) fcQn/ mcil ftan fcinc i^anD m^t fciincn fan* 
SBBcnn man abtt mi$ , ttS qt\^t\tbm , mag tS ge# 
ftDricbcn fcon^ mo tS ©ia. 95(D un5 gel^ei Di(f(5 Pririie- 

^ gium aucD auf Di( militiam navalem , ob paritatem ra*. 

xionis. S)ic gttoicj; aDcr ^cUcn nttOt Dicl auf Dic bomt. 

fics navales, naiutai Joa.AvkRANiv$9 Prof. ju Pifa* ^ 
OUerv^Jnr. Ov. ^OCJciflCt , Dap WC ttiilitia wtSXSbt Wcl 

l^l)ce/ ott Dic lur ecc gcfc^diiet worDcn. £)icfc Ot^ier^ 
vationcs warcn onfdnqlid) mir m Pifa (jcDru(ft ^ unD fct)C 
rar/ aflcin Noodt \)ai jlc in ^ollanD nacDDrucfen laffcn. 
^lan faat lanflc dubitirct , ob Dcn Miiiribus navaiibus 6ic;^ 

i^Kvilcgia cacterorum milirum jufamcn/ UUD in fpecic 

hoc cafu. eonDcrii^) dnDertc ficb fot(^, Da Dic Miii^ 
^'i^Ri pcAcs fc fuiiterenmi niic («9 Den 



4 • * 

M Thstambwto. '^q^ 

m obi^rvaverint: reae nihiiominos teftantur, vi- 
£licet » cvim In expcdicionibus occupati luat. JDuod 
ierk\:q noara conftitutio introdime. Quoqtio eJiam 
lodo voluiu»^ eps faprema inveniamr, iive fcript^ 
ive ime fcnptura, valet teitam^uun ex volunttte. 
•jus. llks aucem tenipota>us , per qox citra expe- 
ituonum neceffitatem in aliis lo<fis, vel Tuis sdihns 
degunc , minime ad vindicandum tale privilceiun» 
ad/uvMAur : fed quidetp. edi fiiiiifemiliarum 
tant > propter militiam conceduncur : Jure tamea 
communi, eadem obicrvatione & in eomm lefta,- 
«nentis adhibenda, qoam in teftwientis paganorum 
proxinie expofuiihus. . , 

Refcrtptum divi Traj*ni, 
$e X . Plane de teftamends militum (2) divus Tra» 
janus Cacilio Se>jpro ica refcripfit; U frivUtivm^ 

»«o»in gtoC MOI/ >><nc >is tttdem privilegia atthbue- 

^!I^;«.9? I*'^? W«8l^ni.tt «Dre btfontxrt Urfa*en gc{)aftv < 

WOnim Ht DtrgltriOtll PnviJegia ||)r(ii ©olDattn indulei- 

Itt , Wefi «otc bco uns! ceffirfn ■> fo ^aixn roir twb ui^ 
3« teftamentarium au(^ ooa t)cn SRomttn 6ffoinmtn. 111* 
f^ittt a:ft>t()*M. Cqnt; ,5.,C 

C*) Quwnnqoe ratittne teOari lic«. miUti,. fed dare ta- 
m«i fi«. Si tuufcivttivc^ dtio filiefn teftes requirun. 
«r. Dedaratio dara & ddiWata fit, gint declaia- 
• 00 en paffiuM 6t»m ®lt)inOUft ifl etint dcclyatio. fflUiA, . 
ttlt 6tC Paganus titi feftamentum fcriptum oDtrnunaj- 

pativam ji<*««4)(n bit grtolKit l)at , alfo l)nt foltfK flHA 
Dtc miicj , Doit) mit Dtm Unttrf(()tit>, fia^ tin ®^ «m 

teftamemum fcriptum mat^ tON , Ot)nf MirSelMKlf 

iMbei) n0tl)ia (xittt/ atnn nuc demonftrittt imH »tftb«int« 
Si££?» UiV ^ fdnt^wnD fc» , unD Oof tr7« gt . 

fQCWW' 9UCC"io tdnmemo nuncupaiivo (ntlcbtj lllit 

: , ^flSfiwnflu , fldtc iil, «ittt jtt eoni^ndirw) ilnD 

, ' ■ ,; • ^ .* • : " • ■• flMC- ■ 



4D4 hwwhjt* |(}snK!Atti LiB. 11. TtT. Xt ^ 

qitod milirantibus datum efi , ut (juoquo moio faSa db 
kit tiJlMunta r^td fitit , fic mttWgi dtibit ». «t mique 
pfim tmJfim dibist$ uftJmetttitftt fnStian iffe : qtttd tir . 

• fim fcripfura , & 4 non militanttbus quoqm fiert pbt^ 
eft. Si. tfgo tniUs , de cujus benis d/md te qustitur > con^ 
ihui^ di bet befititnbttt 9 ttt ^veiumdtem futtm teft^iite^^ 

^ tur y it4 locutus efl , lut dtclararet , quem vtUn fibi ha- 
redem ige, & etu iiberjUUem trikuerH : feteft videri 

\ fme ftripte bm mede efe tefimutf & vebtnuu eftit rdtd 
babenda efi. Cttterum^ fi (ut plerumque fermontbus fie- 

. ri felet) dixit aitcui : £go ce hosredem facio» dm Bo* 
, m mea tibi reiinquo neti oportet bee pre, tefidmem^ 
• . fbfeivari» Nec uUorum majiii interefi^ qtfom ipferum, 
^ ^ukm id. frivtUgium datum tfi > ejusmodi exemflttm 
nen ddmHei : ultequi tten diffifuber yofl meftem iUcte-' 
jui militis tefits exffterent > qui afiirmarent > fe audrjfe 

^ ikentem tUi^iem^ relitiqitere /e beniet tni rifum fit: & 
ftrboQveritjnMeitifiAmierentur.^ 

De fitrda tmttte. ^ " \ 

2i Quinimo & mucus^fc iurdus uules teftameo- 
/ftiirt£ic€W^)oteft-(j) 

■ ' \ ' De 

, aiDac i.Tcftes nOibig / )el)0(j& miil Xi dn teftamentum pri- 
vilegiatum tfl, noa requiritut, uc fpecialiter Anc rogati. 
' 2)cnn fcfton \l\iX, 6ie SUJorte ; OnvHMh ad hoc homini'^ 

it^i {let}en / fo n^oOett fie t>o(t) m((^r ni(t)t faami al^#lNe' 
' :^Td^esm99cn \tm mtbtn , DOti mm ftc ooOeQ^ 

, , amnfil nuc attelUrcil^MiftCtf i|c(>kct. Teftimcmum 
'iii pericido fiAmn yibtt edaltn poil mifiefiem liotie» ^ 
ftam iatra iniium. Hntefimh ctico 5 Nam pnviie|»ia be- 
ne meritis daritur, /innuum dixere, n)C?i mrtn Do0 vixS^i ] 

^ilei(t) J5nnc c.*? neuej ma(t)cn / mnn l)abc fonfl iu cljuiii 
wngec at)ccni(()f, meil c^ cin Priviiegium tjl, unt) man 

UcbCC iic(Hl # i^i^P \Ctncr jure orctioario de rclMii fuis diC« ^ 
1 ponirc* 

(0 Mm» flc Sufdus fomc fon|} flar MnSciiMicm 8UM|fcni 

iiam mUtus teftti^aUo^ nequit » eon rogait 1 fatABtt 
ntu audiire^ ^uiir.rcfimiit; tettef. j^^Q cWUt Milite t|l 



'MlUTART Te^tame^tto. ' 4^5 

§• J , Sed hailrciius hoc illis a principalibus conftir 
ax\otv\bus conccditur> qumeniis iniliaiixt, & in ca-- 
kri^ dcgvmt^ Pqft iniflioneni vero veterani, vel e^t- ^ 
ra ea^>:va alii , li facianc adhuc militanccs ceftameiv^ 
um , commvfcni omnium civium R.omanprum jure id 
Fac^te dcbent. Ec (juod in caftris fccerint teftamen- 
tum > non commmu jure^ fed (juomodQ voluerint , 
poft nwifionem Intra annum' tantimi vaiebit. Quid , 
epgo fi intra annum quis dccellerit , conditio autcm • 
hxre?di adtcripta poft annum exticerit^ an quaii mili- 

^ c^f^mentim valeat ?i Et pUcet vaicre qukfi mi* 

(4) ... . ^ ' 

• ' . 

Si teJlAmentum foBum ante militiam^ 

§. 4. Sed ^ fi quis ante miliciain non jure feclc 
t^ilamcntuni, & nules fai!;lus;j &in.expeditione de- 
^cn? wfignavit illu4 , & cjugedaai adjjecitii ftve dc- 

' UtException, tir ba^ Utiglutf moW iHir* feine bra^ouc . 
11109 Momtnen ^aben- ifl ja au^ ni(t)i ru)t|)ig / ut te- 
ftcs audiac , ec twilf jte ni(I)r rogiren ^ fufficit, Da^.biexc- 
ftesi^ l)ottn# iiuDjDal et voiuntatem fuam fc^retbcn tait» ' 
4DHtt)in IKU Trajakus kHien foK^^i er laubei. Qtac^eni 0«, 

tttia/. i<bC.i^apMr#.#^.a^lMII &inlis im» Mu^s . 

Miiittitoiiw 18 fcftimi iriaubct Id/ fo i|l folctel h^c 
fme Nin Piiviicgium fuc bie ©olbaten ju nennen , meil 
tic fol(tH« nuninel)ro mit Den Paganis oaneui l^abett ' 

(4) TeftamcBium militxs valet poft miil^eai iatia an- ^ 

mim. Pofito,cr (]ir5( nun tn bem 3at)c^ unb in tefta^ 

mento fie^n ; 9kict) !• foa Paolus hms femi tx 

ftmifffc Qo. An valeftt ? Rc^). 3<|/ tcnn baS TeftsK. 

toaten. fttaiget ie^o an lu gtlten / ob i^ofel ber Effcft jt(6 
•fPwC jeiget/ welt^e* fto^ a voiuntate l)crfouun(/ q«« 

)ain fubfiftit. JH^leMKn fi teftamentunv conditionale a ' 
• miliic fkaum fit, fo bOUCet eMdligeC , Unfr usque dum , 

©enuy Daj Dic Condiria ge(e|et W^Smt 
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406 t NSTITUT. JUSTXNIANI LlB. II. TlT. XJ. 

craxka vel alias maiufefta cft mitids voluntas hoc va-- 
lerevolencis; <licen<iiime(l»valereKocte&am^ntum> 

xjuaii aova miiitis voiuiuace. (i) ' 

. Si adrogatus vel emaKcipatusp 

$. 5. Deniqae&iiin adrogacionem datus fueric 

ihiles, vel liliiutamilias emancipaciis eft > teftamen-> 
CUm ejiis, (^uali ex nova milicis voluncatc vaiet(6);' 
Hec videtiir4:apitis deminucione irritum fierL . 

l)€ peckUo quafi cajirenfi filiis fmmiU ttftarip^r^ 
mijfum ^fidjure commum. , * • 

$. 6. Sciendum tam<^ eft > quod cum ad exem^ 

plum caftrenlis pecuUi tam anteriores leges , quam 

5rinci{|ales conmtutiones quflausdam quali caftrenlia 
ederahc peculia , & liorum quibusdam permifliim 
.fueraCj etiam in poceftace degentibus leftari : noftra 
id confticutto kciiis excendens permiferit onmibus in 

hujusmodi peculiis tcftari quidcm, (edjurc commu-- 
ni. (7) Cujuscoofticutionis tenoreperi^doslicen^ , 
tia eft> nihH eocum» qwr ad pi^iatMm ju$ perti* 
ncnt, ignorare.' 

(f) Qu. Si quis ante militiam juce nuilo teRetur, poftea 
mi\t% fadnii aa tefkattientum valcat? Reip. *SKatl laa 
fagCR f baP C< teoonvakrfirc, nam ipfo jm nrtlnm 
< irfkt aoa cntit nnlla fum acddemia. S)ec Inqp«fatoc 
abCC fOflCt / n>cnn I)CC Miles coram fuam votuntacem de- 
claric(t , unt) CimajS in caftri< a^jidtcti fllU C& e^ novi| 
rolumate privilegiata. 

ijl^} Qu. An miles» (i capite minutus & arrogatus Tel eman* . 
cipatus fueritt leiUri polHc ? ((tKinCt/ <iUQd noai aam 
filimfiunilias per XIL Tabb. M^apneataiii cQndere ne» 
«lit. Jn nuiite vcro aec hoe qusdeta atteii4cari 
unperator faget : Ob prMlejpiimf qood aiilitet «K eao-i 
dendo teihimenro babem» valec 2)cnn cinMiles mirl) ra* - 
tione pcculii fui cadxenns pro Patrefamilias gt()a{tcn' ^ 

C?) Ot) ffbon tKl j peculium quafl caftrcnfe ad imitationem > 
«a&caai WlgCfttf^rtt nmt^ y UO^ tW: filiia£unUiai ex 
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TITULUS XIL 

DUIBUS NON ESTPER- 

MISSUM FACERE TESTA- 

, MENTUM. • 

NOn tameii omnibus licet £acere teftamcntum. 
Statim enun ii, qui gliena jim f^bjedti ium» 
teftamenti faciendi jiis nonhabent: adeo quidem, 
ut>(^uanivis parentes eis peniHierint» nihilo magis 

prtvitegia de boc. peculio difponijrcn tdn I ut pateriamU 
Uass fo ani^ bO^ tatUbCC oMKld ordtnariot jnte cbknma* 
fit & ^omniblis fidemiitatilios obfer^t» teftiMmik di«' 

Iponirct nHCDcn- Ctdat cnim his rttio. SBieU mei)UC»/ ' 
in Digeais gcf^)cbe DaDpn flar fcine ^lielbung , Tribonia- 

Nus ftOlX C< Cingcflfrfft/ CS fei) Cril i«b Impcratoribus auf^ 
' tontltCn / quorum Conftitutioncs habemus 5 allc|n Pa- 
nHUnas \t^m t^OO gCTCDct / unb ii t|l fub AiEXAN^ 

«10 Sbviro nnb Caracalla (4)on au^cfomincri. SBii: 

(KAcnnoA OCrf(t)|0aieTeftamenta^rivUc£iaca.^tK^^ 

1) farmum kifir likr» i tn bcrglctc^n S)tr» 
ocbnung fmb m Jeinc Soicnnitdtcn noi^ia > Denn e« tH 
' flcnHg / mcnn biceticcn quovis modo il)ccn SBiaen f(|)4itfk» 

UCft I Ol)ec abec fine fcriptura per nuncupationem OOC a. ' 

^itn an Ocn Sacj lcgen/ meil bec SSatccOk Praefumtroii 
• ooc ii^ tfit, bat^ cc fcinc SEoiDcr aUt4) itc&c. UnD meit 

foWi efren ni^t auf patriam pote{U«em imfomnit / je lan 
V tB4M9Su(tcrtiaef^l0cdirpo&ioaoitt^ 

mit M $(fttt)ci(un0 obcr 9it»fnt)un0 t)cv JCiiffice/ ^ cckkiS* 

S)eutfd)eStfI/ gct)a(tcn miio) unD iflgcnua/ dummodi» 

f de divifione conftet. t ) JeflsmaUum tcttiporc pefiis ctft- 
dHum, 2>a OOflcn tmt CintflC Dotftores aflC Solenoicd^ 
X teil / practer unum contexrum & pracfentiam teftium 
. ijmultaneam,(coiMl4Wlinfcn3 StOein Dic Praxb (dtfct DCC^ 
|lei(tXn geUcn etiam coram duobos teftibus» CoqF. Nic. 
Hmm dt lejfamemis P. 4« Ci 7* i6* fthmnitas noa 

Riliurirar, jo lanflc tHcfc Xramf&citii^dt^} ^Dic^cii 
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' jure teftari poinnc : excepcisiis; quo$ ancea enuaic-, 
ravimus^ ^ prasppue miJiubuSt qui in pQteftaCfe pa^ 
nptuin funt : quibils de eo , quod in caftris acqui- 
iierunt, permilliim eft,ex confticucionibus Princi- 
pum, c^^am^ntQm facerc. Quod c|uidem jus ab ini- 
tia tantum miUtantibus datum eft , cam ex autoritate 
diviAugufti^i quamNervari nec non optimi linpCi^ 
racoris Trajani : foftet ve^ iiibicnptione, divi Adxi^ 
•ni, etiam dimims a militia, idcft, vcierflnis , con- 
ceiiiim efc. Itaquc fi quidem feceriut de caitrenii 
pecabo tdtflmeiicum i pertincbic hoc ad eum, queo» 
IiaPredem rcUquerunc. Si vero incelcati deceiierint, 
Hui|is liberis yel fratribus &»erftitibus afl parentcs 
eoriim jure cdmmuni fertincDit. hoc inteUigere 
poilunnis, quod iq cafcri^ acquiiierit miles^ <^ui^ in 

^potefcate pwis clic, neque Jpfiim patrem admiere 
poile, neqtte paois creditores id vcndere , vel aliter 
jnquiecare, neque pacre mortuo cum frauibus com- 
jiuineelle: ledjl^ii. propriumejuseflej quiidin ca-» 
ftris acquilierit : quanquam jujjg civili omniumj qui 
in poteltate paremum iunt» pecuUa perinde in bonis 
|mrenQ^n coinpuceiitiir» it tervonmi pecuUait^bo^ ^ 
imddminorum numerancur : exccpcis videlicet iis^^ . 

. 4ju« ^fecris coniwutigiubusa & pr^ecipuc aoftris» ^ 

'W-- ' ' ■ 

V ifl um Stmdi^m , Unb tm malum diYimim cxtraMdK 

xiarium, fte fan curim mtbtn, QueMsA^ fn fcmriKffii 
lii^ hiliork von bcr Qtfi gcmtelcn / iMiMii mm cn 

i)im lillD Teftes geiiug > antl) ifl bic Subfcriptio mct)t 

Mtbis/ mi tan timt |cj)cci5en, tan er fuc afle nmu 
mtibtn i benn auf b<n 3>orfferr) bai mmi ©enis fceute , 
tit man confuiiren tan , oDcr oic fc&itiDea f6nncn,unb rpif^ 
fen I toas ju einem lcilamm qti^mt. Sluc^ iit, fo m 

' m ^CroiKl mm i M tMMi^^- , 
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opter diver&s caufas non acquiritur. Prxter hos 
Lcuv» cjui caicreurc pcculium> vel quali caftrenle ba^ 
mi:» £ quis alios filiusfotiilias teitttnentum i^ceric, . . 

^utilc eic : licet fujC potefiacis fadus dec^lierit. (i>,. 

D€ impulftre ^ furiofa, . • 

I. Prscerea tefcamentum facer^ non polliuiE 
mpubarcs*: (z} quaa nullum eonun animi^ judicium ' 

• , ) « • 

C») ?a5til biC tcftamcmi faaio Juris J^ublici ijl ^\ fo lan aU(?> 

numant) tcftircn / Dtm tf jore FubUco ni4)l petinitticil 
i(t Detni c(li4c (i^nncii propter ftatum nitot teftirm- 

'liu^&miltas teilari ncquit , nc quidem in pccolio advco* 

titio exttaordinario, mww au(() fc^oH W QBmci: crlau> ■ 

|)Ct. Lex enim prohibet , contra quam patcr pcrmit^ 
tcre illud nequit. VibCC bOCl) fan Ciu filiusfamilias mor* 
lis caufii donare, permittcnte patre , n)Cti foUtK^ P^f ^e- * 

- gesnid)it)ccborcniMict)cii* SBcnn mon nun foai^r/ DaMtH' ^ 

iuiusfamilias de pcCoUo caftceo^ & quafi c«itr^p tc^ 
: tlil iimilC/ fo il) «l IHCrtfcil^, taf Ct lanone hofum m. 
t*^ eoliorom pro Patrefamiliai acbami IQCCt)C / unD bic 9iC« 
' flUl bcnno^ fc|l bUibC/ qood nliusfiimilias ceftari non pof* 
^ fit. Imo fi ut homo fui juris tellatus fucrii , & de- - ' 
ktde^arrogccur. non valet- 2)cnn Cr (llCbl OW cin filius- 
familias. Augustus CCiau6CC C5 Dcncn filiisfamilias mili* 
_ tibus: ii in periculo eflenr> Hadrianus ai)CC a8C|CU|MniI ' / 

(l) ©li4)Cn 10 DCt6ofCtt iU tcftiCCn ob dcfcAum judicli, e. g. . 
V impubcri, 2>«CfCC fontC ttOOi paterlamilia . fei)n ^ i, e. fui * 
: juris , n)cnn fcin ©atCC gcflOCbcn- Atqui paterfamiUas • 

!>otc$ condtra teiUmenfttm> fi habeat judicium Miai, i 
tnpubct vem non haboL' Ergo n)cnn CT noc() ni^)( 7/ 

^MbC Oit 1(1/ una aecatis bebdomas td fecttndum 

'\ Stoico» » Mc imi 7 3at)ccn }u 7- 3^t>ren flcccc()nct / micb 
cc pio aliftme flcftaiicn / nnt) noct)gcl)cnM fiir cincn bai^ 

* 6cn 9Reilf(t)C!I , qui itidcm non condit tcftamcntum. 

* Complefa vcro tertia atatis hebdomade XXI. fc^tCU jlC 

' nc(t) im% 3U/ bn^ cr im Axv.^al^c ccil majorenn n^uc» 

atoum^ yfvL li^Mii*dcMmrilnu. Pater fiib^ 

fliiutcic poteft pupiUo impubcri , fiiM( cnQ» iiabei ii» ^ 

. . / - * , C c f • >fim ' 
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feft. Itcm furiofi : (f) quia mcntc carenL Nec ad 
rtmpercinet, fi impubcs poftea pubcs; aut fiiiio-^ 
fiis poftea con>£OS mentis fadus fuem , & decellerit. 
Furiofi atttcm,ii pc^ i4'tempu$ fcccrinc tcftamentiiiT>, 
quo furor eorum intermifliis cft> jurc teftati cllc vi- 
amtiH' : fxrcrtc co.^ quod ante furorem l,e(;erint , te- 
ftanicnto Valcnt^i Nani ncqiic, tcft^uncn^uin rccSte 
,&^luma ncque ullum aliud negotium reftc gcftuiii> 
©oftca^ror intcrvcnicns /pcrimiu • ; ^ - ~ 

-^. . ■ •-Vr'* • ' - r '^' 

'^patria pote(taie. eS tfl Olfo Qtmtf idf Uin Impubes tc*! 

ttirenfan. Slfletn njenn m impubes cin XeHamcnt gc^ 
^'ifttt*t ftdtte/unb 6erntt*aWptibes bcrRiirDe, M fcftcinet^ 
Dttl tm iinpeAmematn t)Cc5anDen fet) # bap boS j£c^ 
ment nl(t)t gultifl fei)i| folit-. . S^dJ^j^- ^ 

Catoniana : Qmoi «b mitto iridoflim eft t ex poft 

faAo non poteit convalefcere , |)at ^ict (Itttt. Httl) Wltt 
Cinem SUJort / tcftamentum in^puberw cft nUllum , tioti 
: luXs » non entis vcro nulla funt accidentia , i. c. non 
potdil de iUo pratidican , quod convalcfcat. Benn C< 

m 6Si!t fAn tcflament juridicc ba , ©ctHi er ani) QUid) cM v 

' |Mitic$ oullum teftameiittn uukgifot 




A) idcm dicendom dt /urioji» hiae teftiitfeinitt sAfiB^' 

fo condiium » qui cellante tandem lurorc moKUils fiCf 
noo valet. 2Ibet eine anDece SWfle An teftamemum; 
\ tpmi quis aiite furorem fuum condidit , validum fit » 
' ta\n furiofus moriatur ? Refp. Omnino , Ddin Ct ©ttC 

4a ntfM fiirii»ftts» fln^ ()at ttH^ toc n)ot)l teairen tbmmi 
1(1 fltot, m tc leftiw iKtfr er tafaiti worNt # Wc». 

que jus obtinst t fi qais poft fivoicem fimm tcftecur« 

Sn>tfcl)cn einem furiofo unb mcnre captotfl bcrURlcrfclKib^ 

btt^ ein fariofus rabie correptus rafct, tObCt / Wlltet / Cr ifl 

. t\W niO/ mentc captus abcr \\l ftia / cr rafet ni^t. SBcnfi 
nun inrjUicbcn Cafus t)orf ommen f fo jinl) tiefe* qu«iUo- 

%ie^ fiu^ • .iO tMC TdUor iouiKeiUO ;Cttf(t# 
' ; , ' . (4)25tt 
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u z. Item pro(Ugus(4)t ctii booorum foorum ad» ' 

liftratio intcrdifta eft, teftamentum facerc non 
2l\ : (cd id> quod ance £eceric> uuam iacerdi^io 
iorumfuorum<ufiat,racumeft. ^ « 

5. Item furdus & mutus (5) non* femper tefta^ 
ntum (acere poHimt. Udque futem *4e eo furdo 

uimur, cjui omnino non cxaudit , ^q;;i, qui t^do 
udit. Nam ^ mu^us is iatelligitur, qui eloqui 
il poteft, non, qui tarde loquitur. Sarpeenimetian:! 
rati & eruditi homines variis. caiibus & audii^ndi 
oquendi fki^ultatem amittunt. Uiide nollrft con-r 
utio etiam his fubvcnit, ut certis cafibus &: modis 
undumnormamejuspoilint teftari» alia^ue face^ 

^Pr^Jifgui ^ it. cincr^M; Mn &Q:06riatcttpro pra- 

rigo trffdcet I unl)' iftm ftie Admmiftratio bonoram «RttC* 

'fifltt rporbcn , fan auc() \\vt)t teftiren 5 bciin ec mi txm 
Furiofo ()lei(6 ge()a(Kn , unb i)aben fonbcrlicb t)U fHbmtt 
mw Prodigum auf aflc aoseifc unD aSBcge bcfctnmpfct/ ut 

Frugales 6eren^RQmani. SBCnnnuncttl Prodigus tinSc^ 

[lamemma(t>et/Cbc i()m bic interdiaio bonorum gefc^^enr 

iO i|l C( validum i hm Da llKie tt tHK(r tcin Prodlgus ia? 
ridice. Teftari ergo prodlgus ncquic » tiifi eos itMba^ 
hamdes» i^ui ab imeftato fuecedont Sei eaye^pro fkt^ 
digo dedfareris ; betm beine Tittmxit fU(t)en/ uc feror jfte 
moralis nunquam abs te tollatur. 

) gernec tonmii etlicbe ob vitium corporis nictt teftirctt^ 
e.g. /urJuf & mupt0. asBcnn icncr abcr fcribcndo, bic*. 
fec loqoendo ^iS) Dcutlicb cxprimircn tan^ fo tonnctritc 
tcftammuni iiQKKbcn / mic aucb lem furdatter bcm mait 

fuprfi capuc mMI m$f wic JommAiras fioct , «jcif 

ni(|)f tmlebctt* ttflcin oiict bitfes ifl gednbcn toorbcn, m» 

tan autb cineri ber taub obcr flumm/ obct au(^ bei)be< luglcict) 

itl/ teftiten/njetiner nur ultimam volumatcm,quocunquc. 

id iiat modo , eiubctfen fan j cJ ifl aucl) nicbt n5tl)io/ ba|i 

CC bfllp^cn / ^ olim a €oncci&0acm Priocipis ^bc* 

V 
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j"C,quae eis pcrmiffa Hnit. Sed Ci quis poft teuamcn- 
cuin fa&um adverfa vaiecuduie» auc-^juoiibec alio ca« 
fn mutus «ur&rdus eilc cccperit, raciun nibilomisiw 
manec ejus celcauicncu;!!. 

4. Cow:us auccm non poccrc facerc tcfcamen- 
tum , nifi pcr oWervttiopcm » qwm lcac divi Juittnji 
]pftW$ nftftiia incroduxic. (6) ' ' ' ' ' 

. : » ^,1)^*^0 f ^ui ejl apudhofi$i*^ 

^ $. * y\ Ejui^, qui apud hofccs cft , teftamentum, quod 
ibifecit, non valct, quanivis rcdicrit. (7) Sed quod, 
4um in civitace.fucrat, fecic*, five redieric, valct ju-.' 

r^^ pdftliminu ; five fflit deccficrit , valct ex iege Cor* 

nelia, . . 

' . TITU- 

(6) Coecuf ante tempora Justiwi tcftarinon potovil OilCtll^ 

Diefei: Staoftoeroconete , ut cacus hxrtitm fuumnum 

/ cupet» lolennibus obfervatis , feil coram 8. teftibus, bic 

mtt ti^m fubfigniren unD fubfcribircn/ ofccr an Rolt txi . 

ftCil Ccfti* Wttf Cin Noiarius Da^CO ftOn / qui inftrumcn. 

ium,confictat. vid. A8. c 2^. K iDcnn ol^ cr olcfcl) bon^ 
lincn atibcm twiSanMi fctjrctbcti I«ffM fon # (i» t(l biMt» iu^ 

SB(r6iituti9 ctncl SBctru^i bcffcc/ m teftes onuiet ait&uir» 
teftatorem huiic ▼el illuiiii haeredem ielle» 

(^^•Qui capitis deminutioncm pa^Tus eft maximam vd 
' '.mcdiam, teftari prohiberur, crgo fcrvus captivus, fcr- 
vu* pocn^c ad mortcm damnatus & pcregrinus ex Jure 

Romano tcftari non poffunt. 3J6ec bep unS.fonmn btefie 
«Bt tcOitcn. Unt) mm glcitt) cinci; jum SoDc t:ondemm« 
' . rct t(t / fo (an cc bocb fia tcftamem mcbcn/ nctl fctac 
V eiiter m(t)t , m(( N«,Mi iKMm confifcirct fMitai/ 

CUffer tn flCIDiffen crknimbus , e. g. mu Malellatis Qo 

tan au^ oie Fuftigatio 6«) mi fcinc ioat)re Capitis dcmi- 
■ nutio fcDU, mie t)eo ben SRomern. aSJaJ oBer oec Apofta. 

umm 9 Hacrcticorum, i. e eorum, qui in Conciliis uni- 
▼erfalibus pro talibus dedarati funt> tcftamcnti fadio- 

' ncm aaivam anMongtt^ fo fonncQ omt) [tU^ fwi wtf 
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TITULUS.. m 

* ' » 

DE ■• 

XH^REDATIONE 

LIBERORUM. 

^^uy uetus. De tiieris m poiefiaie^ ' 

^ On tamcn> ut omnino Taieac cercamencum> iuf-- 
N iicit Idxc obiervado , qumn iitpra expoiiumus : 
l c|iu fiUuili in poteftate habec, curare debet > uc 
m hxredem^initicuac^ vel exhatredem eum noc^^ 
cimfacitt*' Aiioi]uiiieui^'iUcnQopmerient,'tn« 

. • ucili- 



Vifs habebant pro fervis, fic etiatb captivus civis Roma-tv 
Dus pro Quirice ndn habebatur. Qghirite$ vero lautum 
tcftamecitum condunt. SBcntt tt ttun tOtiW bber 

Visfin Xitiamfm tmM^i , utio tc ^isit m c^tiviute 

lec teftamentttm ex Cftione Legis Cbrnclioc a Sylla 
lioi latac. Ktigitoir enim Mnaus tS^ tpfo momento»' 
qao capnis eil. Si revertitur « teflamentum vaJa ex 
jure poltiiminixi nam tunc omnia jura ^Quiritium re- 
CQperat. ^cpunJ mctbcn t)ic Milites captivi fcinc Scrvi, 
mitt)in t)a6cn m t>it Fidion nilt)l ll6t|Mi| > Eciam apud 
hoftes ccftttnenta valida condimus. LEoImperator po(t 

Wnn ANuic b(tt ja iMI Novdlif ccioiiM , ba| OU^ btt 

ecfangeiKn teftictn ttnmn / imb giitiQ alfo ian arte 

}or» Romani (A 5 qbcc fcinc Commiwtf gdtcn ni(?)t. 

^}»if(t)<n i|l bo(|) fcioc Raifon ncti 5 Dcnn cc fagct : ffl 
tii fo fcblimm qenug / ba J fic gcfangen roecfccn. Oicfc Rai- 
foti rbnncn mit hodic ftraucOcn/ &a DicServitus junsGcn- 
cium anf9c[)oi)en Jus poftiiminii ©trD |)icc gcncimet 
juris Gcntium , (xigaS^ t)on oiclcn anDcm JCtis i allcin o^ 

. a t90|)l ni(t)t io^ioum i(l , fo ftnl^ DP0 ^ic fpeciaii^, DM 
fic tNC 9tbtmc erablictt / «iiitraiia> m OUC^ t)ll &^ 
dio L^s Cc^dta;. S< tfl lex dviliti non jieceffiiria, 

Unl) tan i<() ni(t)t fagai,; Fi^io cft juri$ Gcntium , Jus 
Gentiiun non fingit j CS ifl anc() juri Gcntium ni(t)t con- 
form i nam Aulla lax wikk ai(|uid adjuu^iCi addit» 

suauic ' ;^ / ^ * ' r ' 
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iiriliccr tertabitiir : ideo c]uidem , ut fi vivo patre fi- 
liusmortuu^,lii;, aicmollxK^^.eo teftamento exi- 
icere poffit : quia iciiicet ab initio hdh con&iteric f:e> 
(iamentum. ( I j Sed non ica de filiabus &: aliis per 

^ . .r ' ■■ , . ■ ■■■ - , w II I „ 

r,) SJiO^Cm Xm 6igl)«r ^Cfefteit # quid /u teftamentum. tW) 

unb mic man tcHiren tonnes fo (onunen xm nun aucb auf 

DlQentgen ^rfbnen/ quae inilitui & exharredari poirunt. 

d ^ A^ec bie hamdis inftitutio t)t(t^ anbCT^ / dM ciflc 

. ^ddBpiatio fiic((efliiris io i^iverfiim jos, quod defunftns 
habuit. f>i( iMCfiMiitas |(t ehl jtts uniirerrale. Da^er> 

' n)enn filei* etner mir in Scxrantc mm grben mm%tx 
. iparDen / fo ifl ooct) iite @rbf(t)a|ft nt(t>t n^eniger ein jus u. 
nivcrfale. ©iefeS i(l nur imeiiigibiic , fcii. man m% |l(t) 

(tn6iU)en# al!i Ob bcr h^res in fextame infticutus til aU 
len unb i(t)en haeredicariis rebus feinen Sextantem l}abe f 
ml^ K9 i^iMm Lcgatario nt(^ t^ !Die HaNcdis infti- 
tatio afW ^ vel voluntaria Tel neceflarta $ bcntt CtCt(t)C 

^rfonen miifFmi>edeflWoinffituiretn)ert)en/ e.g. patcr» 

xnater» liberi & ecrto cafu fratcr & foror. 3)^r haere- 
dis inftitutioni n)irt) bic Exhaeredatio entgeqen 

SDer nun folcl)e ^Jerfonen, bie neccfTario inftltuiret mers 
.Im tnuiTen/ etuerben mia^ mup fo((()ej foienniter t^iin/ 

«IhsVteftanicntum eft nullum. £ii; atitem extaredatU 
^ lueie^itatis l^e datae rice ftfta adcnicio. Filiifamilias^ 
in patria poceftace cxiftences oUfo fyndcfpocse eranc*^ 
JomiAi eciam vivo palre dvilicer, non aAus parer entm 

impcdit SEenn Derffiater (lir6t/ ftnb fie imaatcl/ unb 
atfo ipfo jure in Der €rl)f(|)afFt. ^iii aber bic Lcges 
xil. Tabb. crlau6et ju difponicen t n)ie einer molte : C/t^i 

j^isque ret fua iegaj/it 5 ita jus ejio i mcl(()fg 2Bort /«- 
vocabiflum gencrale ift / nnb aU(6 reftan>cnr 

'tum .condcre ()eiffct; fo ()a6cn jte auct) uiqelajTen^ fiiium 

. ^txhseredcm fcribcre. Siacill awi tMC ^O^DO^t) bcccitf 

: brinuen tt^ar , fo mttflc tbn Dcc 4Baicr (nnauiHofTen, ba^ 
man f<^c/ cr »oae ibn ni(|)t brinncn I)a5fn. 2llf6 niu^ 

fle biC Exhxredatio norainatim, rire, diferce> c^re gc« 
f(bel)ei1 > bal)er benn practericio baS teftamencum vicii- 

Kt. 2ilSbctui blcibet bcr @ol)n im ©aacl jt^en ^ ben cc 

|(| glei^) ^P^*^ i^'^^ P^^ pacris tnortem occupiret ^ I90i# 
J^OIt i^n Mcfcr exprefle propellxtcn tim^/ alias ceftamea* 
tft' •uUttin.» ^d rcfpoadcc principiis de pacila 
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ilem iexum deicendcncibu^ libsris utriu5C]ue ikpj», 
iquicact £ti^m obiervaciim : (z) Sed non fae«» 
ic icripci hxiedes > fcripc^ve vel cxli;iere,daci ex- 

latria poteftace. 2XC ®0.()n QKtr fS)On m iaaulia* ia 
imrerntat«i«. fuus ha^res, benis & condouunui. Vox 

vitf jcffirt^n/ Dof Die €ntcc6nna muffc gefcte&m OiMim- 

ktiimt e g. McviUs filiVis meus exhaeres efto • CtfrpDcnrt 

tt mt t'Mtn Q:{m l^aky 2)pirei Condiuo cnim 
jihil ponit in ciFe, nr»D n>cmi bic Conditio exif^irct / fO 
fl fC \Ck n!C()l exhsercs i 4 tota hareditMe » i. c. etiata 
1 i^icinia exduditur , DCUU ihVX bCrjClligc tft cr|l exhac>. 
es» coi ponio lege data adimituri un& Qxnadlicr feini 
egitimam faWam tc^/ fO Mn CC ni^t fOflCn, ta|I.C6 
sxhseres fCQ ; ■if) mm gfsdm ^ u nec primos' j^o 
ecofidof* hanes efle cleb^> i. e« aeh debee fobftinii i^ism 
ubUitutio e(l etiam inliitutio. Si quis igicur fiHuin 
uum exhaeredare veiic , faciat id rite & nominatim : 
Xtin bic Practcritio niacI)C( baS teftaraentum nultum, unO 

)tc iCinber f(t)(((iTcn aac aiiDecc i # iDetl/ ftc ex lege fcton: 

n bcr (£cJf('Oafft / h«rcdes fui , i, e. fui^ipfius funt. 
esliias ^(t flf4tK 00(01 iMlCtligc/ qui in patrta poteftace 
!ft> liKd & qui proximecontingic eiu» , qui teftator, mU 
^cS AnosLvsPc&mAiros» nacb Socnii Q3eri(t)t / al5 mart 
l)n fltfraaet/ JDa^ hieres fuus £ci).^ wic{)t gtiPiiii / ccrict) 
i^on fonRen immer nbec t)ie juril^cn mocqiutei* ^Conf. 

SSeim btic de libcris Dic 3teDc tfl/ fo t|t io\(^i %^xi 
)att|Nfa({)!i(t) de mafcuhs ju Dcrfie^n/ vnb bap bep bteftii « 
ine expretfa t^^im^^ fcp, oi(()t oftcr 1^9 wl 

Uudnu, Si igltur An etiam filiiB fic eadiMred^ri 
iebeant ? Refp. J)ic Lt^ Xll. Tabb. ma(()Cn jrpac 
m Uurfrf(()ciD > 5iBiC ^aben abCrLegem Voconiam, (a 
/ocoNio Saxa TribunoPLcbis laiam tanquamPlebifcttum 
n Lcgem degcnerans , «quc ut Icx Aquilia.) roel(J)eC t)tC 

irmcn £o(t)rcr ni(t)t Did regardicct ; unt) iOuen cinc ^ecin^ 
KcCi]Ponion> aU Dcn filii«> angcQnitoi. n)icDtc&ctc(Octt 
tnbMfiifrr ftt)on gctNni Dti tl^ncn nur Mjcacn / mi fte 
icittolf^ aBm jte nt(t>e h«rcdes fut iiHirfn# ivctt Idnc 

lei» nnb Olfo nut)t ^n univerfitace iOa panra ttKICCni XtXt 

>K filii > fontcn flC inter caeteros exhaeredicct ©tCDcn, 0|)^ 

i( jproDttiL69 noj^iMttigB giM<l(K«^ Qt^^ ^t^ 



Al6 ,lNSTItun juSTmiANlLlB*lI.TlT,XllL 

— 'j. ^ , : , ■ 

hxr€daC2eye> ceitamentum quidem 11911 ihiir^iiabauir» 
jus tamen accrefceiidi eis a4 certam portioiiem prx- 
ftabaciir. ,Sed nec jiouiiiiatim eas perlbnas exhc^re- 
dbure pazentibus necefle erat, ied>Ucebat inter oece-» 
ros Hqc facere. Nomiriacim aiitem quis exhxredari^ 
videtur, live ica exhirredeci.u: ; Tuius filius mius^ ex-^ 
k^es eji$ : jlive itat : HHmm meus exbsrerefis » tion ad^ 
Jedo proprio noniine, fcilicet li alius fiUus non cxtct* 

^ ' JDe 



DOi inter Uttercs f Rcfp. (gr tmi i W patria 
fii^ Qjk olim iniifwwUc »ac) » Ttms cx^ 

' fnm ibt uiem tuoquis. !SB(tittar(tiO(i£o(t)Ur>it« 

le / tDat t)icfe exhamcbtio generalis gcmig/ M .^ngC^ 

9m bei) bcn (Softfleri' fpeciatim aefd)cl)eii mu(le. Si fiW ' 

prarieriti eirenr ^ fo l)el)ieU jeCeC fcf tlt Portion ob teftamen» 
cum nullum ; filiae vero praetcritae befattien nx^ii / fOlt« 

berit ftatfen nur jus accrefcend| , v. g. tDenn 6 fiiiae mo* 
|tn/ beramen fte femiflem$ toenn ber 9iater ^atte fie t)£(^ 
miifrcn AKiren j ixAer man tben faact : Dos eft loca^ ic- 
litima; ; sie «cmi (Uit() pcrti «O^ bc9 Mt ^ 
Drdernbie Sojjter nicftt nacEenb iu«(lie(fcn / ut pater cx u*. 
bani fiiiarum cxempio, bic ftcb bcf lagien / t)af fic t)cr SBo* 
ter auigepoffcn , n^ie^KdgDc. 5Benn at)cr Dcr SBater fetnc 
fiiios ge&abt / fon&crn nur extraneos inftituiret / l)ie «Eoct)* 

ter aber praiccriret / fO accrefcirte ii icncn in ponionem 

viriiem} bemi icner t^cSrbfdHtfft mxi^i diminuirct, unb 
fie befamcn fo iNii / t)cr exttaneui. ^ wori o.inu 

Vid. Jh»6tOHm Dif ad JL feC0mam»^tt mtV m 
M( fiKmtnflt alleicit decetiom condidonis oemcfim / i<l ^ 
' iifputim nOCb / 0& fte nicbt f(l)pn Temporc Ll..XttTabb. . 

fo ftel)aUcn ©orlitn. Justinianus mcoact C5 imac nicbt # 
obcrexfaao iil e^ bttaimt, n)elct)c« l)ernact) in confuetu- 
dinem actommcn. 535eil bie Junones bem Jovi oift cimal 
einWafcn / ba^ bic toct^rcr bcn @6|)ncn flletct) gebaltcn mcr* 
bcit/ /aofft mt\jt, ol^ Diefc; tJcfommen, roelcbe^ fioA «d 

confertatidas familias mcbtflttt tfl^ fo tfit Voconivs Saxa 

m Piebifciium gemact^ct / eiObti tin idc ^ /t bcn 
. ^cfmtfs , foit 9cba(!)t / fcfeon iiiuftriret. (gr ift 4n?ar Httt 

cxpreffer JCtus QCnJcfcn / fed in auren^ vobis dlco , baf 

cr mef)r in jure oerUanben/ alS mancf)ct' , Dcr \\(b fur einert 
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§. I. Pofthumi quoque liberi, vcl ha^rrcdcs infti- 
li debenc > vel exii;£rcdari. Et iii eo par oninium 
onditio eft » <]u6fil & filio pofthumo» & cpolibet er 
xteris Vibcris, llve foemiiiini fexus, live mafculini,^ 
»r?sterito» vaiet quidem teftamentum, led poftea 
ignatione. ppfthumi > five pofthumae rumpitur, & e« \ 
atione cotam infiimatur. Ideoque ii mulier y esc / 
|ua pofth]an)u$ aut pofthuma Iperabatur^ abortum 
;ccerit > nihil impedimento cft fcriptis hitredibus ad 
iiasreditatpm adeundam. Sed fcsminini quidemie- 
xus^ribnx, vel nominatim, vd inter aeteroscx-< 
hxredari fblebant : dum tamcn, li inter cxteros cx- 
hxredarentur» aliquid eis icgaretur, ne vide^rencur 
practerita? efle per obliyionem. Maiculos vero pqft* 
hun^os, id eft , filios , & deinceps, placuit non ali-- 
ter reAe exha^edariyniU nominacun exha:rcdarentur> 
faqc ialicet medo : Qumnfite^ mibifiliusffniius futrit^ 
uxb^rts ifio, (5) , ' 

ni4)l 9CfCt)CUet / t)ick quaeftiones juridicas & Hiftoricas |U 
• controverticm / unt) hmt mi D(C flroRcn ibrce und gloi- 

Wm m SBOttr # filia fu« praeterira ,^ timn extraneum ^ 

infticiurct imt , ibHt itbcrflongcnt XocOtcr ik S^m DQf 

Hon bctom* Cajvs U i. tk. r. VtPiAVu^ T/tJ 21. 
$.17. ibique ^olting ». 46. Jcstinianus at)cr ()a(lC 

ticfcn UnlcwciD Donig oufgcbobcn , uiiD ani bct einfdliii 

|, gcn Raifon , quod foemina paritcr ac vir naturae officio 
fungatur in honVmum procrcatione , conftituil*ct / Dof DlC 

-SiKlKcr in aUcm Dcn ^bjjma aBquiparirci nuD glcicO flcDaU 
uM MilMn f0iltn. S>ai)cc mcnn ic^f cin SDotcr frtiic ' 

'tft praeieririEt/ fO 10 ftai Teftafnentum cbcnfalll nullum/ 

l)ictcr aj?auiic gunu 9cbrau(t)cn. ' 

Cj) llntcr Dic Hbcros flcl)5rcn m(l)t nUcin DiC; fo filjon gcto&t 
rin ftnD/ fonDtrn auct) Dic , fp no(t) actooccn tDcrDcn fdU- 
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« • 

£)f quaji pojlkutm/. - 

$. 2. Pofthiimorum aticem Ibco fimc & hi:» qui in 
flii haercdis locum fuccedcnclo,quafi agnafccndo fiunc 
parcntibus iui harrcdes. Ut ecce ii quis iilium> & 
ex eo nepotem nepttmve in poceftate habec , qui» 
iilius gradu prxccdit, is ibkis jura liii ha-rcdis habet> 
4^uaiiivis nepos quoque & neptis ex eo.iii eadeai po-^ 
tejiUte fint. Sed (\ filius ejus vivo eo moidatu^s aut 
qualibet alia ratione excat de poceftacc cjus, incipic 
nepos neptisve inejus locum fiiccederei & eo modo> 
jura fiiorum haciedum quafi. agnacione nanciicictir.' 

* Nc 

qui poft humatum patrem natus ed % quae vulgam eft 
^eiinitio . tDOtuAcc Pxrizonius ntit HmRo g<flrtacn (KU/ 
Wlb fOOCt Dcr crflcrc gar rcC()t: P^lmnm qu$ foflrem^ 
NMHlsr» f0 aii0 »Ot)l pajfct. £)ClltlDCC pofthomus lan v».' 
To patrc nO(t) gcbobrcn fcotl paft coodttu» teftamcntQim ' 
. ' SicSRomcr l)CijTcn ailC^ DcnPofthumum. qui poftrcmo 
ipfi hxres fuus nafcitur. Dcr {)ic^ proprie pofthumus , 
qui poft teftamcntum patris vel humatum patrem nafci- ' 
tur. ©Ctl afrcr bifffen \\t quafi poflhumum , qui agnafcc-, 
battft avo in locum patris dcfun^ fucpcedemi » & * 
avo tercs fuus fiebat. ^ic(CCOaC nPC^ nt^^t in Sjmk. 

fpotia, fonbcrnfcinSBatcc/ 9llttftioii0ca[»|mii »a ^ 

fmet ^orb # fO MtbC CCl , & fic quafi afhurccbatw. 

^ Amiqviffimo jorc ^{ man gar nictt auf bic Pofthumo? 

rcgardirct> nec inftitui poterant ; erant cnim i|Qcertic 
perfona^, etiam cum uxer ventrem gereret. 3!>enn (CC 

foruc ja mit X>m 5finbc |lcr5cn , oDcr Dtcfe&iUkio^ c<.i(l 

WmXOXh Obe^cin Ainbi(}/ oDcr rodis i^gcftaque mo* 
les. (De ferlcms inccrtis f)a| Scepio GaNriius ttttb Jotf. . 
Strauchius ficMncbcn. Sriuiirciuz Diftrcadon ()at HaM- 

iERttiR micbcc auflcdcn (affcn , unb t)a6c t(t) obfcrvitct/ bo^ 
Strauch bcn SciMONiM GiNTiLEM att^gefftritbcn bar. €^ 
iDurDc mh\ nicbt (icfi1)cl)cn lei^n / ai«r Scipioni? Tra<fiat 
' iDai iiDCt) in MSCto, bal t)i(nei(t)t Stkauch (ici)a6(. ^r^ 
nad) l)at cl Reehan Dtucfcn laffcn/ Da H m\)i fct)on so. » 
3abt: oorbcr eiaborirct senKfen , fo n^ic cr ju SWtorff bar^ ' 

iwltr iKUfcn* fonft battnbK M%a;iiici} fp 
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crgo eo modo rumpacur ejus ceflamencuiQ» iicuc 
>(um iilium vel haeredem itiftiiuiere » vel hommadm 
xhaeredare debbtteftator» nenon jure faciat tefta- 
acncum > ita & nepotem neptemve ex iilio neceHe 
A ci vel haeredem infticuere» vel exhseredare : n% 
^orfc Go vivp, filio niorcMo^. iuccedendo.iinjocum 
• . j cius 

H , T ■ ■ . . I , ■ I ■ - ■ 

eiue LcAion (lubitct , unb mcmoriat , m t«c ^Jrcbiaer. 
^TMucH myflc iiM>IH Di( @ac()en aOC; akv mani\i iumif 

1(11 coQMMde • M n/Otmmfiai') mfo Ifitlm ftc Poft- 

liumi^, pro peribna iooeru.; Vid« UmAvnis m Fragm^ 
' tn». SrS.. Praevalet tamcn humanitas Stoiconna» tJHl^ 

fagun; 33^ci)uml)eil« i(l bo(() moW moglicft^ uc foemina, 

qiue nonJum ad i^ecilitatis hebdomadum pervcnit, pa* 
riat • & tanto magis , qax gi avid^ jam elt. £rgo cx 
. atquitatc pro jam natis habentur ^ ^otic$ de eorum. 
comiaodQ ^itiar. Ergo Pofttiumi poft tcftamentum 
«ondttum^^Tcl patris. mofiem 9^citiiri fuiK 'ia^titwidif 
alii^ ciBii Pomiumi vemrm roatt4s .nimpuitt > nunpi* 
tnr etiam ttftamcntum» m\(bti ruptum cmi' aoUo in 

«ffcdu ein j ifi > Otnn ii gilt ni^t. 3}{4n muilt a(fo mii 
W 3«t auct) auf bic Pofthumos fe()(n / nnb M% nomi- 
uatim cxhaBredirtn, iDotulHc manfict) ttid)! H):inDern barff^ 

IPCU Die Exhacredatio ftt:() Mo^ auf patriam potcftateoi 

- fl^tMc/ unb qar n\dii netiMstDor/ eine cautam esha^ 
^ radationii ju aUcgicm» DiffiBi umccfctKii). fwr lU mcCto 

%^ tfCUiklMlf # fi jamnatns pmeritns. fiierat». Dol tcftsp 

siiencam mOIum n>ac/ mm abcr bcr Pofthmnua unli 
; nondumnatus practericct mucbe / fo marb bafncflc&altcn/ 
. >. ftap jwac an unb fui fid) anfdnqlicb bic|cS teftiuncntum va- 

* lidum gcn)efcn / IDCrbC abcc per agnarionem Pofthumi 
*. rampiC((/ hioc diicebatur teftaaieotum rqptuni. Ulpi- 
. Kmlc.^.i^. @|) g4C ^'poftfauma-runq>ebat to« 
^ . ftmnennim » cum tamci» iiata potucrit piaeteriri ez« 
Mwredar?. 908 Mr fSoicr Ai0t ()a6en ^ « teftunencuoai 
, fc «lUnm vel ruptum, fo bobcn bte Lcges fct)on vigi^ 
CCt f ut aut nominatim ezhaeredet, aut eventualiter in< 
ftituati bAlH fO fic^t man/ bap cr fl^ vi patri.t potcfta- 

tisiH(^t ^aben tpodc/ ob fte f(bon nict)(5 g<tt)an/ nictti 

peccirel/ ticct in poftcmi^non cadat in^atus animus* 

: $jm^n^^ Si^ mdifli jurispn2dentia<f||(K tnan^ 

Dil«r fCitt 



* ' * I» . • / . i ir 

cjusnepos» neptisvc quaii agnaiibnc nlii^c ,tclla«^ 
mcntuui. Wque lege Julia Velleja proviliim eft , in 
quq^ iiipiiis fxhserc^^cionis modus %d liitiMlicudinaaaf 
pofthumoram dcsionftnicttr. (4^) 



fctnc caufas} pater iine caufa illam prdpellere poterat. 

JDonim Mitt Justinunus nicftt faa«i DurfFcii , Da^ fcinc pa- 
tria poteftas fofet); tDtc Dct dlomct > Ocnn ct^atftc qanti 
fibcin ^muffcn flcrcorffcn , unO Damit iai Jus f^mcr flc# 
mo^ €c ttbtt 005 ncuc/ w\^itt t^tnjuflcfc^t^ 

«U(0 mi ex anriqiid jure b^tm i «Hb mfll ton tnan 
llillK WtflC^cn , bti tett Mc gart^ CooneiAM&eni jwria ao- 
' tilf ni mci^ / mtC ftC am Impcratorem fltn^cfctl* 
• fof)C Gailus Aquilius, cin SoMnuliP lempore CkmoNif, 

Dop bcc SBata* ftct) nt(t>t fliiug t)0tf(()cn timnc,^n)ci(cm 

quafi poilhumus pol^ mortem parris f ommtn tontc/ Dcf^ 

fin in teftamento ui^t 3Rcl0unfl flcf(t)e&cii i Dobci Dcr ^as 

tcr Sxfaaeredation ODcr IntHtiition fO Cinrtt^icn mU^C/ 
MMiit CC M(Htt&crtC / ne po(U|iliiiui verus rel quali rilm- 
perec tiOmainniu fMWflCn NMI fit / INI flf no^ 
hnmatMtk cupidiffiflii iMfcil , cerus feriniilfls mif tc|^ « 

U gdac oorgcfttjricbcu , bic mon A<pMas firmulns nciimc. 
©icfc formuias broutt)cn n)ic «icJ)t , micix)0i)l Hube^ mco* 
mt / Doi mir cbcn Dcrglci(t)cn aniioct) hodie it)uii fontcn* 

4lDcr C^ jle^t Dal)in, Ob CS Dcr pofthumus exhaeredatus 

t)oDc9 mcrbcbcmcnbcn lofcn^ Qu- ^iilTcn Dcnn btc Foft- 

Inuni OQCl^ nominc exba^redirct nKCDcn? Refp^^^lH^ 
iMt : 3Der nad^ miimm Cobe tJoirb gcbot^rcn locr^ 

^cii. eie iKKtai cc^ nomina flciricflt/, M tMr^Botitroti 
cincm flcmtffcnXoQCfaqtc, mic cr fan iNi**«0ik«Cimiiit 

n^tffcn. S)Cl SiGOMii Traftat dc Nmtffiiai Emm* ifl 
^icr curieus ju lif,:n. ^ ' 

1(4) Lex Velleja jjot OUC{) gormulu fuppedicirct / UUb J»OC 

t)cffcn iV- n>i< ^i^ Poftkumi f^nticn exhxrcdirct ma> 

bcn/ Unb 2.. miC bic qaafi pofthumi agnati jU tx^ 

harredircn. ^Acik £[iny»lKtt Don bicftn ^rmuln ctnc Df4- 
' /ir$at0fijtfii^iem/ vic «tit»r fmciiiilwigcKiHdB^^ 
tlc^ct. Cr icbcf mK() , ttnfr 10 Uuicr CM^ Scnii ttr 

filhis capti?us 100^/ ifl Cr Uictt mc^r in pftria potclbtc 

flcmcfcn > olfo f ontc it)n Dcr SBotcr praeterire. s^til cr abcc 

ioct) forte in patriam revercircn fontCi fo ^at Cokneuus 

^uu iormuias ^m^/ (Vil Cm (oi((lC au^ iottitoirct 



Dt emanci^atis. / 

$. j . Emancipatos lib^iM jute ciWU neqiie hxttr 

> infticuere, neque exha^redare necelle eft: cjuil 
n iunc fui iucredes. (5) Sed Proetor omn^ cam 
itunimfexus ^qttam fmiailini, fi haeredes non in* ' 
;uancur) cxh«er<edari jubet : virilis fexus nooiina- 
\\ fttininifii .vero inter aeceros : quia^ nequc ' 
redes inftituti fuemnt, ncqiie ita (ut dikhnus) ex« 
redati , permictit eis prxcor (^ncra cabulas cefta* . 
:nti faoabnim po&ffioaenL ; • . ^ ' s 

inb cxhxredicet mecbcn ftnne. SKan nennfc fie formu- ^ 

am Corneliam. Sieaci filisc jam natx, ita & pofthu-«. 
nae filiac imer caterts cxhaeredari poterant ^ tunc oec * 
iccrefiDcbant ia lcnu& totius hxreditaciif liec ia virili 

>6ctioiie, fotibcnietcrlttiif^nmdiii^iwm/ ^ 

Dte 9lCflU( i|l : lnfti$iu9d$ wtm » firi U^ fmUU jam 
^am. Eman^ipati iDaten ntct^t mebt in familia. Excra 
amiliam noa transferebatur » tDte Bynkershoek jci^et ^ OU 

0 burtften jte mS^i aujge|!o|fen mer&en per foieunem ex- 

lacredacionem , fontXCn ikr Teftator f onU (le prsetcrircn / 
tameo tcftameotum crat validunu UQl) fo (^te beC 
iliiia lemancipatus (OOC Acflion de jurc dvSi. 0}lN|» 

le^M Im ftcr FcattArnnit fdiicr aBqmi;ate» imb fa^it: 
li tfi boit) unftiaig / ba^ bet ®o^n, bec gleictn^o^l Dott 

)e^ ©atcrS SteiPct) Unb 95lUt l|l , proptcr iUud vinGulum 
lamralc civiliter folutum ttidl^^ 6efOinint. Ergo dabo 
pfi bonorum poneffioncm , (i petat j invito ^non ob* 
rudxtur beneficium. Dabo bonorum pofTcfiioncm con- 
xa tabulas. (£r fagtC: Connra .tcftamcotum faQ i(^n«t)( 
lcreifitatcm geben > nihil enim cOncra jbs civile vpMt» 
:i mieo» fcd floAo jos iUad 10 aBquius, quia fomoipiii : 
os loiBma fiepe aft xnjuria. Dctn filio atotivo emai»* 
:ipato $ab bet PraRor nitbt bononim poflcfBonem , nam 

rcflabat ratto , Oet tji la nitbt oon bcf SSatern Q3(ut. !SoU 
e ber Satet nim biefcl nttbt baben , fo mufle er au(t) libe. 

05 cmaucipatos nominatim exhxrediccn. !Oenn n)enn 
)Cr Prsetor daram patris Nveluntatcm fa^ / Itc^ CCf IH^ 
)C0 / Unb gob ltKbt< beMCO- Vid. intra de Boiorum 

^ijeiBmi. S)cc .l?^mor «e^ »icii SctibriepiicOfeit «it 



422. IlsrSTITUT.JuSTINIANI LiB.n. Tm XIII. " 

, $»4. Adoptivi liberi , qiiamdiu func in potcftatc 
patris adopcivi > eiusdem fom habencur» cuius (iuxc # 
|uftis nupciis quxliti. ((>) Itaque hoercdes inftituen-' 
di vel cxhaircdaqdi iimc i&cunduin ea» 4ua& de nai:u^ 
ralibiis.exppiimiius. Eimfioimri^vero^apatreadopcibf . 
vo> nec]uc jure civiii, iiecjue eo jurc, quod ad edt- 
<^um pr^tofi^s attinec^ jmitr liberos conmunerantur. 
Qua ratione' accidit, ut ex divcrfb , c]uod ad natura- 
lcm parentem attinets quamdiu.quidcm funt in ado- 
p^iTa&milia» extcaneorum nunlero habeantur» uc 
eos.nec]ue h.jrrec!es inftitiiere> necjne exhxrcdare he- 
c^l^ lit : Gum vcro emaiicipaa tuerint ab adogtiva 
f^trij tvuiit incipiant in ea caufa clle, \a c]^% iutQ|i , 



c^^nt2..ii a iiacurali patrc cmaiicipati iuiUeiit. 

fcincr aequitat^ cercbrina. 58orbcm War IWf 1 6ttf 'ifft' 

manb crficn tonne / bcr nl9)t in famiiia ludrc , fo an^ 
nidjf uitbiuiQ i(l ; cS tH lex fcripta , jebermari meif ti. 

Ser Emaodpatus ba«e auct) Dicl 93ortt)et!C , omma fibi 

acquirebat. ^att fati obncDcm tn Un iettlt^en (Succm 
dncOrbnutig maoben/ n>ic tnan mia. Z>al)erp tDdrc c< 
:fel>i.iaiibrd; e<tji lOb 

iMat9 , t>(i0 m m icpradematianls ip Gttircil uit^ 

ilttcMlcs ni(^t gil^ ' - «-i^^^s^ 

(O ^icExhxredario adoptivorum flicffiet ex reguU« Unblit 
muifcn cmmeDCi; rite inmmirct Ol)CC. .exha£fe(p^ctll)KiK9# 

V ;tl>ic OiC liberi naturale$ > n)c|l, /cfte/ 'tpit t)tcfc ^ in pacrui 
Tpoteftatc fUH btfinUn^^ lidopdo lia^taffi iflwtuftw 

"©leicftttic tlUU Cm SSater ob candciii patnam poccftacei^ 
' autorifiretifl/ fciue SinOer fine allegaiione caufaeiuox- 

Iwcredireni olfoillcl du^D mit ten adoptitis befctjatfcn./ 

•Uffer bng Justinianus mtt fciner DiftinAion intcr adoptio- 
ntm plenam mtt) iniiMis piei]<|iii Clllt Coi^i^ fiCtltaC^t/ 
bd llCttlU^ Dic minvs pkne . adoptaci in patria potcftafe 
; -ilaturalis [^tri» fiii'M:blCi^,llill> bicrCBI inc;ccd«N|rt ^ . 

nitiiciit^t gefdt^rtt fnkUn, mm (cc Pa^Tr^fi^ 

^ ; . - (7)2)tC 
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§. 5 * Sed hsBC quidcni vccuftas incroJuccbac *, nor 
ra vero confticutio incer maiculos Sc foeixunasin 
oct )ax^ nihil interefle exiftimans , quia utraque per- 

ixi lioniinum ^rocrcacione liniili nacura: otiicia . 
iiAgit(ir> & legfb anuqua duodecim cabukrum omnes* ' 
imuiter ad rucccffioneni ab inceftato vocabantur, . 
:^uod & prsetores poO^a ic(;uti cile videntur : (7) idea 
limpieji ac UtmUe iu%& tn fiiik, & in filiahos, & in 
c^cteris dclcendentibus pcr virilem (exum per(onis, 
non iblom jam nacis , fcd eciam poftbumis , incrodii- 
^dityVit bnfmesAfivefui^ liveemancipotiiint, velhat«v 
ixd^ inftituantur, vel noniinaum cxtixjedencur : Sc 

ocMMlem iiabeaac c^fe^^um ctrca^eeftamenca parentttm 
fuotum in^flda , & harnidhiitem^ flu4rendam,. 
oueijV.filM vcl£iawi)cipati l\ab<uit, rivcjamnati 
unt» five a4buc in imqr^ QO»ftici;tti> poAea jMci iinc . 

Circa adoptivos autcm filios cercam induximu* divi* 
fionem , qux ii^ noftra <canfticuti5me3^ quam fuper 
i^iopiivis. tulimas^ cohtmetur^ . . 

• - • 

C7) XHC Impcrator fagct ; 0 31> ^10 Dciti tlntcrfi^cil) inter 

' tiiiw & fiiias auftxDcn , otfo foft hit Satcc fcl)utt>ta fci)n/ 

' ftim StinbCCIU exhafredirm. r)3(J) DKifi# ftaji m(m olim 

^(iaiftUmc(ftt)ct^ 9cma0t mter t^os sc BiiM , (Attniitit 
Hcftiport xin^^iamm, uri& tic Sialulfiiidd^t omt) Wi» 
~*mn ttntccfil^ilifi aMi>rd i{i , m% tbm man 

fonjl in Jafe Wtvim tbm fo iraifoofiiccu. e« iil btcr Die 

O^d)^ de kge naturali ; tntm Dic fuccelEones ab 
• imcftato t)a6cn fO HKrug Fundamcnt in Jure Naturali , ^ 

OU bie tcftamcmariae. 9lOc.3B6ltfcc f)al>cn Dic 3){aflt)ac^H 

ocrinqct gcbattcn . uttb ibmn nidjt fo Dicl gcgebcn > bcftu 
tiHrOcn Dic Samilictt lutt 9ef(bm(td()et. vid. Miw^ 

'livs:. CoMkiUHrs RrrrttRSMvsiur Profi, AttocC iiit Ommem* 

< ciw^i;)iimii( geoiaiDt ^ unb baf JvmioMioa i)ier in fifta 

itre / ^uem momn laudabHem • cum in deruetttdinem 
abice mdperoci Vo^owus Saxa revooiviu $n iKttntC^ 
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§. f.^d li iii expeditione occupams miies tefta- 
meoaim f^ciat, & liberos (uos jam natos , vel poft- 
hLunos, nominatim non exlu:redavcrit, fed rileiicio 
praftericrit, non ignoraiis, an Ubcat Uberes».Iilen^ 
tium ejus pro cxhaeredatione nominatim fada v^ere,. 
conftitutionibus Principum cautum cft. (g) . - y 



reflcn Oftm tefotiimiii Me bi^ dato ntttx 

dia OOQCn^ in ^?ellldn. 5) ©CC Emandpatus foj 

au(() tMwninatim cxh«rediret merbcn, fo abermaW ni4)t 
riu8 raifonniret iO. ©cun er ifl xix^x m\)X in Der Sami^ 
Iie/ mie fan er feerau jaeiloflfcn merben ? Ergo jusTiNrANws 

artcm juris veteris no» caUuit^ 4) ^lcPafthumi yew» 
vel quafi tales non^^iii cxb^nr^jentur aut inftitoaii»> 
tur } habcntur enim pro jam i»ati«. ^adie tmtlos fimL 
caoTa tsl^^rcdari potca ' Vid. m dt 6foJic. ''tepdmJ 
IJanc «^jm Njti^rehm iniKtQo; it pater iine c^dfa nv^^ 

«Khflcfrdawme. SDrner mar e« ertaubt fme caufa ex pa- 

tria potcitate. 5) Fili^c praeteriri aequeunt > alias tc». 
ftamcntum eft nullum. Justinianus |)at alfo t)a* flan^t. 

altc Jns aufqet)oben , unb nur Diefei nocb bebalten 5 quod' 

cxhacrcdatio nominatim & clare ficri dcbcat > Oaf UOrtSC 

[cairet m(t)|. 3>enti bic Enancipaci fitib mms 
'inft. foBleil M) au«(ieflo(ren nwrl^en * &ie taiai^ 
mmm ^ untt foJien OodE) oH5gejloifen,n)erl)en. - 
_ . ruui ill l)a j. wue Ju? fo fcl)mer ^ mell teine eonncxion^^ 
. taift, jiJSTiNiANus itl ec()alD baran. (Srl)atie imar Stu- 
dia . afcr feiti judicium, batjit er febr Rar)ferlic^ raifonr , 

\ , Dirct in introdu(5lione juris novi. 3^it Dcm EmancipatQ 

: fonte luan m(t> fo defcnditai^.lM^ t)crf^bc M(k m jw 

|)aDe €X confliiutione Justinuni , * baoon IflilSc tf pcr OK^ 

rtgcflpffe» it «^^^ pr«crirct cbch. . 
ig ftWertK flenug , m i\l Utm^i flcfaat. ^a. 
Bcii JusTimAHtfM gclaDcU / ba§ er fo oiclc alte ©ac^en t)or# 
HcbracDt , abcr er muile t6 tijmx , m\ er j^^^f cu 

f^) 3n Dicfem ^ ia bie ^raflc ; ^Q.tQaamcntm ji^^ 

lam fir nuUi|ai»fi filios fuos pi^fit^^t^ ot pag^im 

« SBcnn ctn Imm»;» pnpnpitin feinctR.9c^ciit ftim jCiittNr 
.pr«cnrc(/ toHwMtcc tfftitiic i fj i|i alfo ^e»:bcm Tcfla- 
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De teJlam€nto matris aut, avi m^terni. 
$. 7« Mater» vel avus macenms necefle non lMU' 
bcnt libeios fuos aut hLrrcdes inftituere ; aut exhsc* ^ 
re^dare ; fed pollunc eos lileiitiQ omictere. Nam ii^ 
ientiiunr matris aut avi matemi » & carteronun per 
inatrcm alcendentitim tantum facit , quantum exhse- 
redatio pacps. (9) Neque cnim m^ fiUum iiliam^ 
ve; neque avo matemo nepotem neptemve ex fiiia, 
£ eum eamve h«eredem xiQn in(Utuat> exhaeredare 
necefleeft, fivede juredviliquaeramus>five de.edi-. 
^lo prxtoris, quo prxtor prarteritis Uberis , contra 
cabulas bononw ..poileilioneni permitcit : ied aliud 
adminifulnm fixvator jquod paolo poft vobis tx^^ 
«ifieftum fiet. ' ' ' 

. _ TiTU- 

mefito tnilitb mt cxeeprio* a regoTa. £)cr Miles \f[ M 

• ftieft^oiennitdren nicftt flcbandtB /er fati feinc Hbcros pr*- 

• terire , menn er roci^/ Daf et JtinDer Wi ol)ne baf ba* 

teftamcntum nuUum SSCI) bClll Milite foQ fitenitum 

' fb oiel fC9n , aU exhxredatia. €r fonu ni(t)i tlci^ an bie 

Formiilas t)Cn(fCn/ CT tDat itftperitus » tncurioftts & in 

jperi6]ioL Olimfame er aud)/ ut reiiqiu t fctne SinlNn: 

ftie cauft cxhamdes idibere Qoodu nan fciverit » (e 
liafA^rt fflioiiii'^ Mf tMsim^tiim nidloni»^ A igno- 
ftote eBiiri^risefuini non potcfl i£nirous exluercdahdi pcr 

• prafttcritionem. Dc quo quls non cogitavit, dcco noii 
jpot^^ dici,'cxh«redatum effc ©a^Cr ftaben DiC Oltet! 
^rttlen ^mV^XiXi, mm Cin f0(4)Cr filiusfamilias miUtis 

^ DerDeifcn fomc i DaPfcinfSacer ni(t)i gcouft/ Te efrenatum». 
et ^a^ teftamentum iibem ^aujfcu logffite (5iim* Qq» 
fl mct)i amt) ttm fol4K Diftindion gcma4Nt ibori Aiw 
!fel&C / t>ic m4)tlDeip; Dap (le dnin @ot)n ^at? Refp. 
<e?« fd)einet )mat munDerltct) )u fenn , aber eS fan ft4) bocQ 
iurragen / ba^ bcr ®0&n in ben Krteq gegangen / & ut fal* 
fus morcis nuncius aiiatus fu. S)iefej6atman nicQtr^itf- 

dirci/ fed fi eft practeritus , pro cxhapredata habetur. 

) 55er ?8ater mufle fiiium abhaeredicateabflojfen^ fonfll 
ga(i hcA ^aiwnt m(i!)t. Unb mil avos paternus icgo-^ 

Urtcier Mc tan|f wivieifitatom in poteftate^lKHttiJinif ie 

Dd f . ||U 
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. V TITULUS XIV. 

DE H M R.E D I B U S l N- 

STIIUENDIS 1 ; 

' • • ' Qrdi poffuKi hxrtdes infthuU \ 

I^TiErcdcs inftittierc pcrmiflum eft tam 
L homines qunin Ccrvos & tam proprios, qu«lm 
alicnos. ( i ) Proprios autcin oUvn cjuidcin lccuiidum 
plurium lchtcti?W5 non aHtera quam ciun Ubercate» 

..,4 • - . , rccce 



hi «nim non babent parriam potefiatem. /fyabtn pC foU 

il)c praetcfirer , unft f< ift Doet^ itt pr^fumirenV Dap i« gtf 
iDiift / n)fe mt\ JEioDer utib Nep«c$ fte wwcn / fe I0 iMtf ' 

Seilairnu ni^t unaiiKiq / faiiDcni <ie rito exh^eiC; 

; Hoclie fliU Dic praeteritio aud) ^ aftec Die exhMedairtl 
flUt nur fO l^inge^ aW bcr hJcres juftam caufam allegicm 
lan/ ali^is rekinditur reftamcmum querela inofficiafi. 
Conf VAN.DER Vou. de ^xharedat'igne.Jtb^rerum > tlftt 

, Pfofcffor ju Utncf)t (lemefep^. ein exccHcn^* tjie^ireMf^ 

MVitt^^^ h ^ I)WC Mateiriam>lqie ediap. 

(i) Diiiimus , bberos ai;t exh^eredan » ^aut mm 

re. trimo ca(u aliis lixreditas obtingit ,hmc agitur h*t. 
3) De perfonis haercdum. l) De partibus haereditariis, 
X) De modis inftituendi. J)ie haeredis inftitutio i(l bOl 
7un4ament tUl)) bafil lotius tefVamenti. SHnn 0)0 lOUteC 
XegaC/i Q(lt) fideicottsmifla. finfr # iKII i|l CUl Codicill. 
a^n iji:We Sroai '; Quos hicredes inftiwerc poffin;i^? 
Kefp. 'Omnes , qjUibnscum e(l teftamcndfa^e P«#^ 
{|f)emlt(() kec haeres mu^ tempoftf ttortif 8c tempore celi- 
,-did .teftamcnti habilis fepn # tC mup au(t) habilis ftQlt 
^ ^tempore adcunda: Y\xrt()[\tSLtis. Omnes homines , qui 
Bon. funt fimplicitcr prohibiti, haeredes infticui poffunt* 
Profaibiw autem funt pcrduclles & corum filii, apo(la- 
» peregrini & ccrto modo liberi inccftuofi c^^ 
*coei|:ubina natt. eonfl (let)(t ^ ^ Mm Teftatorc , oft 
homincm Opet fenrnm (in^ SUa- 
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^ » » ' . _!_ - . . ' ' » 

recte infticuere lic.ebac > hodie veid eciam ilne. iii 
bertate ex noftra confticutione Iizredes eos infHcaere 
permiilum eft. Quod non per innovacionem indu- 
xinius > fed quoniam afquius erac , & Attilicino pla- 
«ftUfeV PaCtliis 6m tibris,' '^jufds-bmi ad MaiiiriumSfl*: 
binum, qiiam ad Piautium tcriplit, refert. Proprius*. 
mucem lervus eciam is inteliigitur^in quo nudam pro-"' 
prieMieniteftacor habet; «Uoufiisrfra&uinhflbeni»4« 
£{^ tanien calus> in quo nec cum libcrcate ucilicer 
fctvtMsi ^ domina hams inftiuiiCBr» ut conftitutioiie^ 
<fivorum?cvcri & Antonini cavcturacujtis verba hxc 
iimt ; Sifvum adultfrh mscuUuum^ non jufe uftamtn^ - 
M miminiijfm mu pmauiidm A t$mu(iM vidm , 
rtd fuerat ejusJem crlmmls pfjluUtdy rathnis eft. Qua^ 
te/equkur^ ut in eundem a dtmma eoUata handis infit^^ 
tmh nmtUm memMi bak^inr. Atientts fervus etiaml 
is intelligicur j in quo ufumfrudium teftacor habec. » 



.«imi |«4ti.ciiii«iBitiiimi^ !Da<0eM)a^ offH/ 

ti^ant txr domiiias foDttl fttNilbfg rmi hat mn reine^ 
EifeAtn Dfrfauffm inull</ um nuc bic Creditorcs lu bt^' 

^ttbUn , ba bCtam tXr SerTUs cintn Moral LcgaUCiyil-Ju-^^ 
-riftifctHO itOPf / antea caput non habebat. tOOit cift 
&iVA\^t VmW man fagte : Civis Romani Tcs fub ha- . 

-Iki vcndnfirar. ^ jCt^t 6e{ummer(e {10 wAMItKiruWt 

SerTus ittflinrtlii^Maill gUi0 haseditatem. ^ Ucipe 
» iirfpijft»» eiat de adutano » Roouuit aiini punichiac 

-Mimiihtiaiiei lcmks« @t< txrftramtien Dtc kx^t 
benbig/ unb tvetl Hbcrhomo nicbtfontc torquirct tDcr&cn/ 
fo tDurftc libertas fo (atiflc au(igcf(t>obcn / 6t$ man ctma per 

; lorturam ^rOUl SCbraCbt / an paulo ardius Pamphilus 
cum domina vixifTet. ^attC bcr ^rr fcrvum alicoum 

'tum <Srbcn ctngcfc^t^ fi» mir&c ir nt^^t frct) / fonlKrn - 

qoiirtrtC btC SrbfttKlfft ooTo dotnino , juifu rcilicet hojiw* 

•SNiiitMe«t()iibaifl tfl «m> mtt flcf%(t4)tf # hmm de« 

rfittlftHm fe{Nr«reiintt m ftvorflKlilvt U odiofii. > Str* 

vus aiienus inaimi potcftt > Dal flcf(t)ai)c uur Dcjmegcn^ 
M moa cincm Servo , bct ft^ l>et) bcn ecuten infinuircc 
\MUiu^^ aS«li)att>tc 

V • 
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'-^ ■■-■MmjM 1 > H. . 1 - I ^^^— 

iJV fervus hdres uijiitutus in eadem caufi msm^, 

{erit^ vel iion. 

§. I. Serviis autcm a domino (uo harres inftimtus, 
li quidem ia eadem caula maniibrit, fic ex c^ftameni». 
liber, hxr^que ei neceflarios. (x) Si veir6> viv^ 
teftacore manumillus fucrit, {uo arbitrio adire bjiere- 
iliutem poteft : quia non iic hatce$ neceliariu^ cura 
utrumque «x <lomim .teftainent;o non con(e<^ti])^ 
Quod il.alienatus fueric> jullu novi domini adure hac« 
zeditatem debet> & ea rattpcie per eam d o m i niis 6t 
hxres: iiam^ipie alienams neque. liber neque liaeres 
eile poceft> cciamii icom iiberca(;e hacres iaftituiu^ 
fueri&, Deflacil&enimaiibercamiktDationeyidcta^ 
daminus , qui eum alienavic, Alienus quoque fcrvus 
ivacres infticucus, iiiueadem cauit duraveric» juilu 
ejus domtni tdirt hsreditaiGeiiei debe^ Si vero olie- 
xiatus fucrit ab eo, aiic vivo ceftatore> aut poft mor- 
tem ejus, ancequam adcat , debec jullu novi domini 
fli^re. At & ttKinnmiilus eft vivo teftatorey tel mw- 
tuo > antequajii adeac i fuo arbicrio adire poceft 
fcctitatem* .j/ . ' 



SHmt lie6| bie gultxnc (St)tr Wl Sctn ^(rtmanumife. 
^ tnct ilKi mcBfidKi ttmcifct ii)iti dauceiirs » fpei(iil/ ^coo^ > 
ffictt mii Vm^ «UHlKt ito «m «idore fBtncr SMMk- 

Cfit •latio f ciir alteinioi fcfvufli** inftMncifiit* .A* j 

non iniiBcdia^ I 

tc» cur toc ambagibus dbniino haereditatem relinquic pcr 
H^vum.^ Multi Jus Romaoum abiurditatis inrttfant» 

ignari Aatus Romani^ 
(l) Dominus habec fervum» dominus moritur, luercdicas 
• jicer. SerYOS ^cditarius t|l bttnnen i tt X0V6i tm Ct« 

Im cingcfiell, licr acQwriW Mc< ? Kcfp. ibms pfiom 

«iQmini. Scntt hniemnil joceni i0/ fl^ 

tllll/oUtDcnn crniM^iiMe* fiwcdcf do«ani omm oc** 

€)QmiMfpro raca, aut inzqualibus parcibus habcantfer- 1 

vum, fo ioofluiat Jtot^ MtMctti tmp^im 

' , : • 
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§.Zf^^ S^^yus etiam alienu$ poft 4ommi mortem rc-^ 
hxres infticuitur : quia & ciun''jhi^redii;iafiis ^r- 

vis eft tcftaiiTenci fadtio. Nonduni cnim adita hxre- 

dicas , pcrfbnx vicem fiiftinet, nou hxredis •ftiturj^ . 

fed defundi : cum etiam ejiis, tjui in utcro eft^ fer#i 

vus ledfc hxTQs inftituacur. (3) - 

— _ , , --L__-j } 

ftat/ V §. fi ego ao. tii i o. folyeris pro fcnro. 2Buirl 

^ ict) nn «nem ifnec|)t ba« <Jigcnt()um iint) 6tc anbcre ben 

^U^fi hjeredem cum iuflituo. " fiteinet jmdr para* 

"•/cfax jn fcvnj §ll)cr mcnn ec gletc^ ftem Ufufruduario opc- 
^ pr«ftircn mu^, fo I)at ec ^oit) Die ^^offnung , cr 
nac^ Deffcn iooe au(t Daoon liberiret mecDc. 3)'rf l)ai'cti ' 

BaRO » i^lGIDIUS HORTENSIUS , LuDWELL , GlPHANlUS Uttft 

ViGLius ZuicMEMus f0on obfervirct. DCC le^CCCC lcbtC «C«n* 

; pore Caroli V. fafi 101 ^mi - 3iatf)'»on- awbam; fonff 

' emibixii^ ifl bic ^oadnbif^c Edition ju arftimiren. @c 
bat aud) beti Theophilum am ecilcn ubecfe^et. 2)ie meu 

• ^en pcangen mtt feincn Obfervationibus in hac maicria. 

' €c Ijeijfer eigenflicl) nuc Viglius , Zuichemus mtb cc qu 

* mnmt, mia Da gCbOt^CCn. Vic erat pragmaticus> ci: 
affiAirte bcc MAR6ASBTJU DOnPama^ Caroli V- UtKi$lce 
|M|)ttC , Dic Goumiiantitt jMff BCH aMMdldMti HKH&i 

'jteuiNARius Baio mt tiMr Mr di»flcn ^atmi^ (li 
. .Staiutm^* H€«M«enu8 nwc auct) ctn gcanftofif^ec 3u. 
rifl / cc f(t)Cfe6 am mit gcoffec 3ieclid)feit. au« Diefui Da# 
ten ej Ludwell unD Giphanius Aitorfini genommcn. 
(?) 3n Diefem §. ftabcitft cin Mendum obfervicet / inDcm ct 
f\id)i er cum haredttarus &c fonbccn ^i^/» hcitfctt 
. jnu^. 1)1 fcrncc nt(t)C n6ti)^# t)ap Dcr Tefiator ocn H«« 
redem , oDcc bicfcc Wicn fcmic, 06 c< \Sm f9ll|l ^ fiW 
blame qct)ilf||| IMsrN/ Mm tniK» fiu liiiciaiiMir iinv* 
CrimttrifeQtc/ mil maii glaubtc , t)aM'p«'* 

- ncm flCfr|)cl)€n feo. Swetootus in Augufto l. 66. Plikius 
tfo. Kp 79 gjictt aeniOCC fbnuen pcrfonaB incert» 

mfUtuirct loccDen , mm fic nuc certac mecDen fonnen , 
ivrr^ eito, Micumu^ (cnyoicc tmias. nfWP Con- 
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fcrvo flurium. 

' $.3. Servus autem piuriuni , cum quibusteftm- 
mcnti fadio cft , ab cxtranc.0 iiifticutus ha:res , uni- 
cuique dominoruni> cujuS juffii adierit,pro,portionc 

dommii ac(^uirit haereditateai. • 

Dtntmero A^redttm^ 

§• 4. Et unum hominem, &: plures, ul<iuc in in- 
fimtMin> quot quis haecedes velit facere» Ucet. (4^^ 

§. 5. Hxreditas plerumquc dividitur in-dubrfcciin 
mncias, qux ai£s appellatiouc coatinentur. {$) Ha- 
bisnt aattm 6t h« partes propria nomina ab uncia 
ysque ad ailem i ut puta ix«c, lextans> quadrans, 

triens> 



: ful Lipfix faAtti fiicrit. Paupaes.EccIefiar.Sanai&c* 

infticiu mAm t m in fclMii Saa W mon Dafur, 

fi S,Ulfku$, Johaaiw ftc. fallittmi» fi^ 

Teftator f(in 3i5fct>cn auf Dai bem feeitabmien ^dMCit fca 
mxiW eioftei:/ etjfrt,5tir*c/ ^M)fpiialK. gerfcWrt jH»e. 
.Unb obfcbon m 3eiten CoUcgia, Corpora aviiatum cm# 

S^w m be^nKjen nitbt eclauba »aci qu»a p^o P^^^- 
iacert» habchattnr , pofttti tamcn hoc ctiam pcr« 
xnijSiiin fttic. 

(4) Olan«icr foiMettai cii^irien , aU ibm Miebtf 

[ woUo nalomai ej» ddcum haberr poffic Conf.tainau 
THbMAsius Difl; de fimhk 9$hmmAm mtriemim^ Ew» 

* tradamus de affe & ejus partibus» quae materia in.te^ 
ftamentaria dodrina & reliquis juris matcriis eft magni 

^ momemi. 5Bic 6caucbcn folcbc SRccbnung fctbil au* m 

ufuris, lOiC failClt ^'^ ^efa/es^ /emifes, quincunces Slc^ 
fed incognha ptutmis eft haec doftrina. Nos ordiiie 
escplkabiaitts. 

(?) ffienn mebc att cimr lumfclcn diwcMet/»ovbe«i^^^ 
muj bie ecbfcbafft a«bciUtn>ccDcn/;««.ba jww^ Wr 

Scage : quomodo divifio hsreditatis fit indtttienda 7 •« 
beilTet tota mafla hsrrcditatis & fubftantia. As compre- 
V heodit I». uncias. Uncia i(l fo Dicl <Ai Unica, vocat)ulo 

Simito t ISsm^^lm» ^^r^ na^nuuD pamm ej^ 



t 
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ariens» quincanx» femis (^pcnnx^ bes» dodms» 

dcxcans, deunx. Non aiicem urkjue fcinper duode- 
cim uiKias eilc oporceu Nam lot uncuc. ail^m ^Qi* 
ciunt ) ^eot ' teft^tof' voiuerit : '& u unum taiitum 
quis cx lcmilfe (vcrbi vn*atir) haeredeni ici ipi.cric, 
tus as in iemille erit. Neqiie enim idem ex pm^, 
ceftatus, & cx.parte inteftatqs; decedere poieft : niH 
fit miici,^ cujus lola volunuis in teitaiido .ipcdatur. 
£c e i;ontrario poteft quis iii^quantascunque Volueidc 
plurimas uncias iuaxii h.£redilpacem divideic» 7 

' cula 01 ta e(l- \'id. Salmasivs deModts ufurarum, M^tn 

Grarco mit tfl <tibli(t) j^s h0 Un ^tmtmoittm^ 

Vid. GitOKOVivs (]o. FRiD.)'Wlr^ap«M# «ff^fj» tMr.lli4| 

\ mitv in biefcr ^mit f oinmen ift / oU G^amaritc. 3Bac^ 

um ffe ebm auf bic ' i(c 3o^l «efei^cn , i|l nicOiJ neue^, meif 
nemlict) feine commodere 3nl)l ifl , Dic fo qeibdlet mcrbeii 
. Iaa> FaANc. DuARENusv jeiqet mi bem Galfno, bng maii 
. e^ebem bafur oet^alicn, ba^ balgrofle robur in bcr ^obl 
4. uni^ II. tlecfe / nnb felct^e im dtectncu txilui 

mfaCH. Hinc Romani in obligadonibus » ufuris» co tttt* 

, comptitatMiip. THdUMdvs j^oi tomt) in fcmer 
tm<Jlr|)re flejctget / baf man perftft aM mil i^. par- 
tagiren fonne. Spie fSomcr retbmtcn adciett (o m Lege 

Falcidia , in nautico foenoi;e > uti jam Galenus obfcrva- 

' vjt , betfen locum ber ob(jebacf)ie nuARiNUi» m Kxerchau 

^nmverfar. allegicit im Ommentarito ad Digefts^ 

€c mar Prof. iu Bourges. @eine Opera toftett etn>a itf. 
ero((<)en. Diefe Exerdtaciones.gui) m ^ aBmE. 
wm- DfC Wmxt 6ie(tctt feen Numerum i%[ obee 6.pra 
perfcAiflimo ; benn e0 i|l t)ier nur ein duphcatus feni* 
"•rius. 2)ic Tbcajina qefa)icl) r auf dnc iBdfcfjC $U'l / bar^ 

um tommi fte un^ iounbalict) bi^r ; mau boi tt c«i. abej; iiac 
fllfo a. Uncia: ; \mi mott re^Mtet .na4) btr i^rcjs^cio^e 

i i^<w*#«r|gq[uartapars, — fctt^ 
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j mat)l 4* i(l i^. ^i»cuttx \^\^ta y. ynci« — «SV/»;^ 

^ dimiaium totius affis — iml) 3egrei(tt alfO IJocj^ 
CiCERO foget Scii^fis in Nominativo. Sefnmxt i. e. fepteai 

imciae 77 i ^r/. iji f4)n>ec. @e 6eiei4>tuteii t^c 
partes affis wx ^etmtTcn Notis , unt> (e^ften etn mtt crnetr: 

. Noca in es borjU , i. « bis triens. ©a5 War abbrevii- 

tet / miD mit einem Sug gefit^rieben , baroul entfiuuD t)er 
S^mc . »on melcbem Dec olce JCtus Metunus cinen 
. iiotU|Kii'l*»^l^i^# ta;aiermetitDer(ot>cen 0esan« 

(len / bosegflt Gmi. Anmi • Miiitre des Requ^M ttQ 

t iRAisasco L tmdi 7fvidb ifc ^(fe gef(()ric6ot / bcn 
cHBNBERo in geipjig aufleoen toffen. €r bienet un5 beffer/ 

. HlC l)e8 Metiani Fragmcnta. Sed antecellic eum tamen 
Jo.Frid.Gronovius Lc. t)d eC aflei ex Amiquitate jufam* 

IMI ^ie^t* BuDJivs ^t ba j Sif gebrocben , eum auro- 

' sa ariium Ubcralium adhuc eflet, bat)tr l)at Gronovius 

' «teleS fuppiiM* €c 41 ii6cc Mnmt # iMun ft/io uttciic 

f(|)ric6cn dcmto •qiM^rame abbicvirt dedritos. 1.^ . 

lO II 

— quafi demto fextante» X)«iffft^~; qoafi d^mtt 
. i^ . 

^uniea paite £ nnica. Compmdia pmnmciarioms ubi* 

que deprehencfimus. OWx^ ^ic Satcinif^n ^mm 

nid)i Biel tiuljen/ fo mn^ man ftc botfe mercfeti/ mcil man 
4iu(l) gafeiuifcfte Xcftamente macl)en tau , m cs Denn ein 
^orrei; ju ^lin in l^ateinifct^en Siterfen probiret ijot. ^ 

. .tC'£/aM (an tmebermn oettKiUt/ uiib ciiier i. & in 

vfatula unciae jnm SrDen ctngcfc^ct mer^cti > t^cnn 6. nnb 
12. ijl am beqoeinpcn. Vid, Mkursius ^^«./r/.? , ba ec 
«cqdmt 'jM^^ Nymm aiK(> Don aiibcru ()attt)elt» L 



- 1 I ■ - I II I r ii_i_i_jr- -^" II I -r 1 n 

I)e partiomius (ingubittm h^credttm^ Si . tijistct 
' s^m non diviferit > aut partes in qMrHH^ 

* damferfinanonMltraaffimeK*' 

prejferit. . 

G. Si plure^ inftitaantur Imedes, ita demutn 
in hoc caTu })ai:uum diAribudo necQiiaria eD:*, Ti no^ 
lit teftator eos ex a^iquis partibus ha^redes elle» Satis 
eriim conftat , nullis partibus nominatis , ex a:quis 
&flrubus hceredfi^ eile* Pardbus autem ipt quoru^^w 
dam perlbnis expreifis» ii quis diius £u6 parte nomi« 
natus erit, li quideni aiiqlia pars alli deeric , cx: ca 
parte h;cres iit. £t ii plures iine pane fcripti iunt* 
wmies in eandem partem eonciimint^ • Si vero tecus 
fiS complecus iic, ii, qui notninatim exprcllas parces 
habcnt» indimidiom partem vocautui; > &iilet vel 
iJUoihnes, in dtenun dimidiam^ Nec intereA > prl-^ 
aius, aa medius, an noviffimus, iine parce ha-ret 
£riptus fic ; ea enim parS dau intelligitur ^ qu^ ya« 

^(6^ . . ; " ' : ^ 

• • f • * .St 
U) nutt mcl)r «JJccfoncn lu ^tUn eingefe^t mun / fi) 

fOnU e^ fleftt)e|)en / 6ag itt dcfunAus In teitamento dc- 
. lerminicet tfaiU , m Oicl dtt jeDCC, J^g. Sextantemt 

* .Trietiteai iot. ^bcn folte^ un& ba flol) t( Mttc e^bmii* 
«igEcrt > otmr ir ^c foittKl iMK exptinurct # m locictxn 

:f5ttacinccfoi)icIaii6ccanHr« Wam, c. g. trct luwr^jet 

totifUtuit » tutn h^rcditas in ^res parta dtVfdicar. ^ec» 

^net Fomc ftd) imtagen^Oap jmatNo einigen 6c|li(nmet mav, 
^ tt)ie dUi iin jcDec befommcn foUc , abcc tei) eincin oDcc me&^ 
recn tiicftt/ fo bcfam t)iefcc cam partcm affis , Dcc nod) ubcig 

* Oac/ C.g» Paulus in icm^fle, Cajus in triente > Javolc- 
^ nus bsfcres» ' C^u^ 5Ea« 6ef ommt Javolenus ? Refp. Sol 
'fcbcig blciJetV nemltCb Ut^cias. Si ita : Paulus hxrt^ 

f cxtiiia ttfid« 1»^ tmbtt id fonft iAm(mt> tnir 
joa j betbdiMt Paiiim ? Rcfp. s>ic 9tdimc faorcft i SDtt' 

* hsfres fcnpttis Def ommt am I unD wenn cc nuc in 6. ^Jf» 

' Cit)ACfe|et tVOCC* ^ee abfurde. Nemo ejOiim pro parte 

/ . t « , ttfla 
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Si fars vacet , aut exufertt. . 
7« Videiixius» Si parsaliquavacec> rec tameii 

2uisquam line parte ut hxres infticutus , quid juris 
c : velud ii cres ex quarcis parcibus hkredes icri|>ti 
iinc. Ec conftaC) vacantem partem (ingulis cacite 
pro hx^f dicaria parte accedere, & pcrinde habcri, 
Ac ii ex cerciis parcibus hxredes iccipci eilent : & ex 
jiverib, fi plures lumdes fcripti in portbnibas (inc» 
cacice iinguiis decrelcere : uc: ii (verbi gracia} qua- 
tuor ex tetiiis partibus h«tdes (cripti fint: perinde 
habeancur , ac fi unusquisquc cx quarca parc^ hxres 
iicripcus f uillec. (7J ^ 

r ■ ■ ■ I II I ■ ■ » 

teftatus ^ pro paite ioteflatus decedere poteft. Teftad 
volnit 9 bmdibtts ab imeftato nihil reilnqueire. Ejqp 
PaolQS omnia » totom as • totam hmditatem accipit. 
Qn. Sol ijl @runb bufd Canonis ? Refp. Ob e j 

filei(t) ntcttt abfurd i(i / mtnii bieftr Canon ni(()t gilt , fo ^t^. 
tcn t)ic i)l5m(r I)o(() dieU Raifon. £)(Nn mtr teairen n^io/ 

ttlU^ t)OCt) deliberatum animvm f)d5(n/ ultimam volun* 
tatcm jeigen* Teftarl velle £c non tef^ari relle funt con^' 
tradiAoria. £x fucceffi«ne te(\amdntaria & fucceffione 

ab intcftaco orimt eonfbfio* tltfo |Rfe( t)er Canoo ; 
Memo pn» parte tcftatns» piiii paite inteftatas dccedero^ 
t»oteft| ni(t)t m% iMMtt 7afe.MMi«; fonbem «t rationc 

t^vili. Dicis : 5Barum \fiX er ni(t)( gefaor : PmIus hares 

tfto ? Refp. Intcrpretamur exlege civili. Ita cnim vel- 
le debuit » & voluifle rc(fle pracfumicur , prout vellc 
pro lcgibus civilibus potuit. Contra lcges nemo vcllo 
prsfumitur 9 inprimis in ultima volu^itatek .SBBCOtt lC 
gefo^t ^dtte : Cajus hxretf Sempronius in fezt|4a 9 |(» . 

tommt Der l(Q(e nict)( meftr/ aM feuie feztoiam. 
(7) aBenn aleUodat affii fion espreffe MitKtfet oaren/ 
fobetamtnDieienigen/ Denen feine partcs expreffe ocrf^rie^i 
Den waren / lic ^dffte / unD bi( (rficn Di( anD(C( ^(((fte^ 
D(rq((lalt 1 Dag jcDcm Proportion ami an fanciii 

Jl)cil abiKlDCdl murDe. 311 aUX i\m nominaiim in qua- 
drantc inftituiict; Di( anDcm ^QuaJrantes t^inflCflCn O!)» 

m (Jrbcn sdaffcri a>orfc?n , fo n?aci)ien &i(|e erffen iv^ 
^ er&ieg<m<ie(£it)f(t)(^ti)e(»Piitt(i ^iuia mcmo pro parte 
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Hm&tto^ tristifOttd>& 

SipUtfes uncU quam ix. SJiriAuta funU 

£t plures u;ici£ ^uam duodecini dii^ribUf 
tae finC) is» qui fine pdite liiftitatUs eft> quod dii^ 
J)ondio deeft, habebiCi Idemque erit j fi diiponaiiu 
expiecus iiL Qu£ omnes parces ad ailem poil^a tt^ , 
Wcfttictlf i qtiimvk imt plumm imd«yiiin« (s) 

Z>(^ injliiuenJi^ 

Haergs & pure & fub conditione inftitui pOI». 

Ii^: cercd tenipote» iiut td certum tempus Adii 

poceft. Veluti : Po^ ^uimjuenmtim tium morur. vcl \ 
£^ CaUfulu vel : U/fiu ad CakHdas^ilUs barts 

lefUttts I pird pdfte ifiticRMi^ ietticft pdt^ft. @mb flil^i 
' ttcr Drei) in quadrante inftituir^t / Urtb alfo nO(t) «II QuA» 

drans ubrtg ^(Mieben / fi» tDd^ftt DUfcr auDecu buoett 

iri qldc^en rortioricn ju. 
£g) !S3mn ntitt a6er fo r>ii &bin cin^efe^et tlnb > ba^ bie 
• tb^leinebr aW n. Uncias au«ma(t>eu# t & Primus.id^ 

: femUTe^ Secuiidus iu feiniffe^ Tertiu^ iii befleii Quit» 

kiis iii iriMe» ba ^afrcit bic lbeD ic(len fct)on afrem ii»^^ 

^diil ttuiic juHs > Heib* Hiup etlt idapi^diuiiii ge^ 

. tnact)! mvUn, b^ t. dupleie as» poiidi^» bersellalt/ bd^ 
.-snurt 14. Unci^ fmb. Unb ob glci^b itt bcmte(Jammt 
. 'ttuJbrflcflicb nicbi gefe^t tborben bap ein Dupondium 
tttmatbt merben foUe , fo ©icb bocb pr«fumicet / tceil 
^ii; Teftator gUi(bttN>bi/ tMt piA itbu liaben foH/ ieHtitt^ 

tteti Unb Mim bic t^ccddt lebce ^idttbrtttc 

Ut mtt aBctttt btcek&gOatft »tm bcn&bctt iiot(i 

litcbt jureicbt , fb tttacOet man ein t npbndium iitib tbei(et 
• tlcbcn fo^ Gl^mn fcbon na((>' t^tefer gi5mif(^3iett^ 
tti!n05.81ctt(o ittti ii)cnt9 TeSatifl^ta tMN^rtiAer^^^^ 
iHtf tfitm Mci^S)ingc m n)ifen, fa|l untt5tb:a mMiH^ 
tc ; fo Fan e^ b»^ ati^ / M tt>it in iiiaieri^ ti6ibiiittt#^ 
i^ bcm 3i5mif(ben 5Recl)t ncfoiqer , nicbt oflein nirt}t ttt^ 
tDebcet, fonbern eS fonncn aucb oide Leges obne bicfei nic!>t 
berflanbeu merben. Adiudk quo^ue t^emplai 
lit^awrjft t*iit*i4> f» timt;ct; • , ; 
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#y?fl4 Deniqiae dicm adjcftum Ivaberi pro fiiperva- 
tfuo> placet ', & pcrmde elle> ac H pure h^eresin- 

De iconditione impojjiiili. 
$• lo.. ImpoilibiUs coodiup in infticucionibus 2c 

. 

Hseredes poffum inAirui vel pure > vel fub conditio- 
ne , vel in diem. Purc inflituitur * ubi nec tnodus • 
nec conditio adell* In diem aut ex die nemo hxres 
fcribi porefl direde> nam nemo propane tefUtus»pra 
parte infeflatus decedit. D^^f, n^m pe^ fiddcom* 
iiuffun& indirede id fieri potcft i dies alias pro non wi* 
}eAo iiabetor s 'nam teftator lej^bus fefi^ eonftrmem fai 
teteido exbibuiffe prsrfomttur» fedT hjcteditas jacet ^ 
tisque dum conditio adiropleatur. Dres incertm adjici 
potell , efl enim inftar conditionis. Sed in diem ccr- 
tum inflitutio ficri nequit. D<nn ©er ifi (Srbt / ante- ' 
qoam dies vcniat ? dies retrotrahi nequit, toiz blc con« 
^o • eft enim eefto. pofitus * bcr Conditioo ||1 eilt 
' cventns fiuums incemis. Interea nemo hanres eft^ fed 
jacet hanoditas. S cotMltrio adimptetori llKScedic ha^ 
res fcriptus, fi non adimpleti»» cormic teftameotum. 
fit irritum> & fuccedunt haeredes ab imeftato. 

beo bem die tft ti ein anOerj, bcnn t)a ifl dies certus. Si 

pubcs eft futurus, \iSi%\m auA Cin dies certus fepn/ 
fed in effedu ti\ conditio. ^cnn dies incertus eft ra* 
fiooe qustiiionis quando > abec ni(t)( ratione an > Liu- 

wsACH t)at t)ief(B auc() gefe^en. Titius^ bcr foqfi fuMI 
Mr/ ^ btcfm Cafom ttc^ ni(Dt eoocipiccti (ftnnctt. o« 

mnis conditio eft qualitas adjedat dependens abeven- 
^ tu fiitom ittcerto. Dies eercvs ift alfo feinc Conditio, 
■ IDDW <itcr dies incertus- SSJO nun fcin eventus futunis 

. incertus ift , 6a iflfeinc Condition , bQ^ero mmii (Kipti - 

Titius i fi yoluerit, h«res efto, fo ijl biefcJ feinc Con- 
ditio > fi' t juridica > dependet enim folum ab h^ed^ 
Yoluntate. Verum hic nihil occurrit novi \ \n vera 
l»9dicionel||tt| aliquidnovi tlOCfommen. C^ndmoojoa» 
i-' snodi poteftativa hqii eft eoncbtio. Eijo comfitio in 
^rarteritom noo falcc # ittf CC probofisif » Mevium 
fiiilfe coafulem. 
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lcgatis , ncc non in fidcicominillis , & libcrtacibixs, 
pro non fcripta habetur. ( 1 0} 



(lo) Conditio impoilibilis vd moraliter vel phyfice non 
c{i coniiitio juridice. ^ic Particula cooditionalis Sf \(l 
ml)l ti ifl aber nUC Clne Conditio Gramnaatica, nici)! 
juridica. ©cnn rDenU f)Cl|Tct : hares eftff, Ji cae- 

ium dtgufi attiierh, fo uian la |ct)on gari^ gcn)i^/DaP 

bjcfcS poflibile ||1 / ergo non dcpcndet ab eventu 
futuro incerto , unb bcrgl'.id[)Cn conditio impoflioili* 
in leftamento n)icl) pro noa adjcAa gct)aUcn , iHrgciM/ 
baf ba^ teftamcntum validum i|l ^ UUD DlChC CCbci, cui 
fub conditione impoHlibili hsereditas delata erat. ^tDan 
fan objicint tPCCbcn : SBaCUm DOCb DicTeftamenta gcltClt 
foUcn/ quibus conditio impoflibilis adjcAa cft, Da DOCft 
bic ContraAus fub conditione impolfibili fadli Ungiiltifl 

iinDprononfadisgcl)a(tcnmucDcn? Refp 5Bcnnmiclc6cn^ 
fcI)ccQcn mic offt^ unD Dccienigc njdcc cin SJiacc, Dcc Da glaubte^ 
ict) bauc i&in cttpa* cinlllict) Dcrfproct}cn, mcnn icO Dicfcs ftinju^ 

(letban ^dnc : Si Salam ebiberir. Contradtus ergo ejusraodi 
non ralet , & pro ridiculo habetur. Jiflcui teftator ia 
a§one conftitucus aut de morte cogitans non jocari prae- 
fumitur 3 Da^CC McibCt DaS Teftamentum 6c|lc&Cn , & 
conditio impoffibills pro non adjcAa habetiu:. Gram- 
matice , populariter jjl cinc Conditio , ubi e(t particula 
St , non vero ftatim juridice & moralitcr i Dcnn juri* 
ilice tt)icD Cin eventus inccrtus CCfOCDcrt. Slun abCC 1(1 

fticc nic^tS ungcmiiTeS Docl)anDcn j Dcnn \ii m\i fc^on r 
bag c« \\\i){ gcfcDi^t/ noct) gcfc!)c[)cn idicD. vid. Hopph 

Dffi de J 3CQ. Omnis itaque Conditio debet effe foj/i- 
hilfs, Hanc DoAores dividunt in cafualem, poteftati- 
vam & mixtam. Verum fi rcs plene eft in mea po- 
teftatc . conditio non eft 5 Dcnn fo i|l fcin eventus in- 
certus Da , cur ergo vocas coniiitionem ? ODCC Dic ©a^ 
(t)C i|l nict)t mcre in tua poteftate > cur poteftativam ap« 
pellas ? Adeft cventus incertusi conditio. Ergo po- 
teftativa non eft conditio / nifi cafuale quid & incer- 
tum futurum eventum comprehendat. Vid. Thomasii 
Diff. de Jiltofamthas hdrede fuh ccndiHone pstejtauva i«- 
fiauto. Cafualis ijl aQcin Dic n)at)rc Conditio , quia de- 
pendet ab cventu futuro incerto. Mixtam &CaUCt)Ct 
ttton gaC ni(t)t* Omncs enim conditione^ fuat cafuales, 

C c 3 qaa- 
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£:npt£ (atit:» iiquiclem con|uii^tim> utputa: 5i iU 

eft. Si 

fcpai-atim, vcluti : Si iUud^ut iUud failmfHSrifi foi 
Up^t ^onditiom ol?tCOTp9 w<9 ia , ' ' 

^ » ^uo^ mnijuam ieftator vidi»» 

§, 12, li. quo$ nmiquam tcft^tor vi4it»; hicrcdcC 
ilifti^ui pQUiutc : y^uti , fi £r«cris 6tio4 pQregriium-« 
tcs, ignorans qui ellent, liseredes inftituerh. Iguo-r 
mUi^ enim tcftauo^ iautil^alipftitudonem noti taciu 

' quatenus e^ependcm sih evcmu futuro inccrto , (irtll 
|(( conditiones i quateous a tuo arburio dependenti 
|ion funt conditiones , non enim adefk evencus inccrtus, 
'5H6aeiu<iu ^jit (g^ tUe WWj^ ^ditio depcndiCC tlUV iUlH 
^ ^VC|itu futuro incerio , im Xbeil abtf a voluh^ 
Xm honiilpf -I cni a4fcrbu feit * 4. (J. Titius h«res cftoit 
Meviain ilini^I^. ii ^ Italum>rii; .Ccnrt t)a 4^- 

pcndim 1? ni(()i aSdn Don mic/ p6 i$'bdl^9t)gcn 
ratt)<n , 61) ict) nact) 3talicn rcifen »ia / unl) iit fp rt)ei( 
cl ^tcnc Cqnditio , fonDccn ii fpinmt aitft) Diclei auf 6a« 
felucf an / unD fo fcrn i(l eJ eine v^ra conditlo in fenfu 

jnridico. 13 ic Conditioncjf piaetericac & pracfem^s gnl 
((^en [0 n)enig iconditioncs pmpiiaei^.aU jcmil nam omQU 
CQliditio ^cpdlt In futurucn cv^0pwi ,^c?rtwm. Subi 
CQndiiiQiie poffibili quilibipt infl^ pot;cA 9, iMA fiKjui 
ird iii«rc$ fuiw fit t jurc fcU. .iicivion i Jjwfiri w 
• ««iti^uQ wac autt) bicfc^ crlaubet- J^m legitima iilis d^T 

|)efur pur« fine conditione. Modus unb C®nditio dit 

feriren ot)n(lreing , 06 ne W)on bffier^ / unD ftlb(l »on Dcm 

l-AVTERRACH , Hopp nttft Carpzov , confundicct WOCDefln 
55ennC5i,(£. beiftt ; 'titius JiaBCCs efto in fcxtantc. ut 

$at Doadx „ (0 jf^ciwr ,c$/ . all ojenn uno JS cinctkv 
«RO eten fo i^icl o» ; Si Qoih» Ijar i 

^ 1» Crl)fi3)nffi (Klommen/ t)ap cc Po(ftor metDen foO, i^ 
M( iU^t 4Uf tkKiUYcmu^ f^^ummiuc^tum((n!oiii9 
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TITULUS XV. 

DE VUI.GARI SUBSTt 

TUTiONE. 

De pJuriAus gradi^us ^ereWW^ 

PQteft auccm qiiis iii teftamcnto fiio plures. gradur 
hxrcdmn facere ; ot^patia» Si ilU Iwra n»mrit% 
iMi ksns $fi0, Et deinceps> in quantnm vcKc tefta- 
tor , fubftituere poteft: ucnoviflimo loco in fubii- 
&um vel £bWn neixilariiun haeredtm infUtucre 

IHen , unt) baber i(l ein folctXC haeres fub modo infticuws . 

' glciit) (Sctx / ec mup akt Caution befUflcn, baf crbt» 
^ Modum cr^lQen unb. DoAK MHxXm^ o&et; Mi @kU) re- 

ftiiuicm OQiRci bciimitgm mm cilteCondma aixeventii 

sBceM »or6an)Mn bec QMe e^tr nul^tf Mmm, M 
bip bie Conditio cxiftiret. ©ie Qiutio a6er ^ fo doh einem 

haerede fubmodo inftituto crfOCDeCt micD , {)at fetneu bCtf 

fortDern Sllamen / unD micO ooa einigcn irrig pro caation» 

Mutiana gel)alten i Dettn bie Cautio Mutiana , quae ita 

«. MuTio Sc/EvoLA JCco dicfU eft , gel^ei nut ba^in : Si * 
^uis. fub coodiciooe negativa inftitoms fttcrit». c. §, H 
nbn in Italiam ierit. Conf. Fr^. Baldiqmiis..^/imw 

^i) Sjabftitutio eft hivqlU. lAiHcutio gradfu ttberiori % iob^ 
ftituere ^dft fecuridumV tcrtium hxredem facerc. J)ie 

9i6mer raifonnirten alfo : fei) ein aroiT<:< UiiglucE/ meiiti 
eincr ab imcftato ocrjlerbcn mu^e , aI8 ein SremDer/ oW 
mSnt^ii Dergleiiten geute (etn Xcilamctu ma(ten Durf^ 
ten. Sfiun fonte e^ ober tomaien^ Da^., ob |4)on eintr eitt 
Sefloimnt a^tnad)!./ i^nD einca erben einoefeittv teumH^ 

Im! batres ipftituois. ni(|)t feQn lof oDv miQ i vgS^ 
IKC T«f^oc {bbtKrflcfbitt ift^Beaaiietti^teiiaiiieiU 
, Xt^ @ic fa^ten faner : Stn Tetbtor muf DQrftc()tig feon#. 
U)tfln er nic^t^alfieinperegrjjms, cXi ein.3«De,w 3iom 
0^ne £e(Iatnent (ierAtn mia ; Denn eS fan Ui(()t gef(f)el)ui , 

^tt. haEm. fcrincus. snoiiatur > aut adire. ao]it: # iic te- 
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44«iL iKn^rruT. JusTmiANi Ub. II. Tir. XV. , ' 

§. I, Et plures in unius locum pollunt fublticui^ 
yd unus in plorkm» vel fit^U in ftngulorunii vel 

inviceni ipfi, cjui Ua-rcdcs infticuu func. (z) 

Quam 

ftamen^iim eyanefcat. Ne ergo inceftatuf dccedat » ^ 
foll er ^cili hzredi pruno f«aindttm> ccrtmin» quarciim &c« 
fabftatuicctl* e^tKm (Ontt mi V^t in infinicom fttb« 

« ftifiuren ; JvsmnAHus afttt W %tmm% genug feo^ 
n^cnn otama()l fnM^mim n)urDe , m\{ ti nicOt probaUe 
fct), DoMae Oie (Srbfct)atft nictt babcn moUen, oDer mdE)f 
l)aben tonien. 6c fau faaeu : Si h«ra non cric . aut fl . 

nolit , auc fi non poffit eflc ha:res , perinde cft. 

jfl anjac eiu Umerfctcib / abec bec Lex incerpretiret e* $ 

lialiej acquipollcns fti). bu dbec Di< |. Cafus auc^ 

cxprimiren I V. £• toeim ei Pauius nicOr fcon miHi nicOt • 
fcon mir» oDer ^n tm, fb magfi Im c< «ipb ttwn» <SI 

Ijl l)ier bcr Untecf(t)ct& inter locum 8c gradeun ||| nodrm I 

nemlict) n?enn eS IjcitTer : Marvfas haere« efto fcc. bicfe flrift 
divcrfo loco infticuim , ec&cu abcc jualcicl) / Dabingegcn^ 

fi diverfo gradu in(Ututi fmt , foldJCJ! eventualiier ge# 

fd)icl)e(/ mnn ncmlitft Dec ecllc haprcs infiitucus oic 6rfr* 
fc^a^ n(c!)t t)at)en mia # pDec fan- Da cl Dann m(f)t n&^ 

tl)tg in Subfticutxonc» iKt^ ftcot)C Cafus • fcil. Noluntatis 
Imptitentia! expfimirft tOCrDeit4 mt^ ^WV^^ ^XI» 

tim anDcrtt fcbpn unrec |!ct) / n)clc()( iiiterpretationitqt Ms 

^ loegen alfo gemdcf)! miro / wik mon bafur ^lf/ IMI 
ber Teftator etn Tcilameiu flcmad&t uuD fubftituicet ftatCi 

cr ni(()( [)a6en lOOSiin / ut hscres ab jnteftato fuccedat. 

(j) Piures in unius locum fubftitui poflunt , vel unus in 
locum plurlum, cohafires cohatredi : Dcun olim galt Doj 
jus accrefcendin quod lex Papia fuftulic, unt)t t)d^|9|U> 
1)C pbrtio dedci^s in Rdpublicas vel Principis 'knif^te 
gebrai^r. Hinc in ftraudcm fLegis' Papi4 inve^^6il: 

' fBbAitutione^ d^hsnctdunr iiit^r fO ^tAim t^&i|cat/" 

nicftfi. ' SDaJ nennfc man fubftfcdrian^^igarctijj, bre* 

viloquam. Qu. ^JJie fOUtCn fte io fraudem L(^l^ Pa^ia|- 
' fubftituiccn? Refp. Da^ fam cx LL. XII. Tabb. ! Uci 
^uisque rei fjx legaiBt &c. 3)ie Subfticutiones iMltClt 

il)nen eclaubet i babec bcauc^ien jie Ditfc Cautct ' i^die 
^it «oN?^ « accrcfccndi^^^dl ' 
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Quam partem ji»guli fuhfiuutl accipiant » Ji par^ 
tes im fuhfiUtHi^nt expreffi nom Jmt. 

$. %. Et ii ex diiparibus parcibus hseredes icri|>cos 
invicetn £ibftici]eric> & nuilAm mencionem parcium 
in fublKtutionc habuerit \ eas videtur in fiibftitutio- 
ne parces dediile, quas in infticuQone expreificc & 
ilft (tiirus Pitts reiajpfi& ( 5 ) 

Si coh^eM fiSftiiuto aUus fuijlituatttr^ 

$•5* Sed ii inftituto ha^redi cohxrede (ubfticutd 

4tco alius ei fubfticucus iwn%9 divi Severus & Anco* 

ninus fine diftindBone refctipierunc^ ad ucramque 
f arcemXubi^itucum admitci. (^) 

Si 



• lanb ^al ti oegoKm . au(() 6eo bcn ^{^mern i(i Nc lezPa- 

pia oM^tHKP RHyiMlper ConftmitiMein JmiNi* 
imi. Hiiic fubfl^totio cohiiNAm miiios cft neoeflkfia, 

« *FieAiietflNC«»BAU)tmm {)at A^^m Pa^mm Pippaam 

ncn Commeiitarium gtf(|)rit5cn / it. Jac, Gothofxedus. 

(|) In bac materia fubftitutionis (jol); mt Huberus •bftiw 

rita, 3' ReguiacunbemcCiuxftion oi>ecCafu«iumcr(Een; 
. trfitSHtgal flCi)Ct bol^tn ; Qi^ uni ptaiei ^ niivi^ 
bot uuut 8c oteredks fibi inrke^ etiam in dtvetfi» 
pctiodif fobftkqi poffittt. !Die dnbi rc fRequl i(l : Quem* 
admodum i;^ftator dilcxit hatredes in innitutione, ita 
eos dilexifle cenfetur in fubftitutione. SlifO rjc()te( ttian 

ftcb in Dem Quanto Subftitutionis ni(ftt notj) glei^tn Sftci^ 

lcn iit Portionis deficiencis » ni(i arquales partes hxredi- 
liui a teftarore adfcriptx eiTent. Cafua cft ; Titios hr- 
ra efto in quadraotci Cajus in quadrantCtMatviot ia 
Scmiflei Titio Oijom tC Maeviom fohftitao.' Tititit 
moritur, td 6efontmt M«riat ohicas , Cajut unant 

• DtCCfi primus in triente>^fecundus in femiffe, tertiu* 
in feztante inftituirct/ lint) DiefC iibi invicem fubftimi- 

ret ©orben , fo mo^ , wcnn Der in fextante inftimtus 
' jlirtit/.Dcr femns in io.£t)ei(e gei(}et{et mtitn/ bm9 

• primut 4..ini)) fccundus 6. Uncias tcfoinnit , 

([4) Die ^rittc titt^l belf t : Subffitotot folbftinito intelfi* 
^ gitur eti4iu f^ttit^[u^ luftituto, ^ma awBOKi fubftitiits 

' 'Bc$ * . fimt 



44* iKSTixuT. J«$tuBai«Ub.1LTit.XY* 

Si ^uis Jervo , ^uv li£er exiJlimmAatur > injlit0f0 

fidjlitutus fu^rit. 

4. Si icrvum aliciaum quis patrcmfamilias arbi- 
t|»tiis, ludpedem lcripfitriCs li kxtts noii eijec> 
Air viuin' ci fiibfticuerit isque &smm « dkunifii 
adierit; ixseredicacem : Masvius fubiUcucus iaparccm 
admitcitur. {$) 111« cnimverba, Sib^fnn^n erk^ 
in eo qiiidem , quem aliclio juri fiibjedhim cflc tc^ 
ftator fcic^ iic accipiiuicur : Si neque xpiQ h;i^res e^rit^ 

neque. 

ir - *-i_r' . ' -, • I 1 II 111 > 11 «m' 

^iefMln ioftitittL f)(r Tefteor »ta tK^betl# fcmTO>» 
Ibmas foO (MM ezitnm Nlomtnett. Ex votymatc tdU» 
toris pncfumktir wdc , ba^ aucj) Dei: fubftitutus {ecmidhi 
|)(ni primo fuccedicen foB , tOtil DCC Teftator fo ciiixe (i# 
^ Hen haeredem ex teAamento t)a( ^abCtt niolktl / 6amit n^t 
\M haeredes ab inteaato fuccediUtn* Sacum et eNtl 
fO Oiele Subftitmiones gcina(t)t t W imquam hapres deficc- 
xet. 2)(r Cafus i|] Oitfcc : Mxviiii eft b»c% in(Hcatti$» 
huic (iihibtuimrTitius , Titio vera C^s gradu ultimo. 

SBtnn nutt Tidus (Ucfit/ ttdb .aqA > 

CCbet Cajus, qut eft liibfHtatiu iaftituitiMaB^io » quia 

erat (ubftitutus M«vio. . - 

(^) 5?iec micD cin Cafus obec Qoxftion proponiret/ ncmlitft 
ii fonte lcicf)t gefitcben/ Da fonDeclii^ fub Imperatoribus 

i)ie Servi Impcratorum JUl^Cilcn tt>ie biC libcri homines 

jltficitKt /lieuoen / obDem^et fonRen Dcr teftitus ferviiis 
t)etn.^ft<^.liheforom homlnumuntcrrc^iebenmaC/ coq£ 

OcTAvnrs tjnikARius tki ^e Vettjmris. . (hM^hngians P. |o. 

o^/; r §.z. .12. ^«rsIctttKb Servi jott ctecni mr 

^em anDern fur frei)e £eute angcfeben n>uct)eh. ^enn nun 
(tn Teftator eiiun Servum jum Scbeii inftituirct tjattc / 
' . lien er pro libcro homine gcbalten / biefem n)irb Sempro* 

niu^ 9 ein liber homo , fubftituirct / tempore mortis tefta- 

coris aber finDct ftct)/ DapMcner ein£nect)t / tinb fDlalicl^ 

inhabUis fC9 ad adeuodam hacreditaiem^, Qu. SBSitD Sem- 
. proiuiis» qui alias cantum iohftimtmeiat & exiftimabar» 
fe revtra Tobftimtum eflfe, tlUHm^iSCbel: Ktfp^ ^ 

finben ficl) auf bcpben geiten Argumenta: Pfc6*fecvo (|r«U 

let / bap / 05 ec f(l)On filC ftcl) hacreditaciim mcapax fCD^ 

tjniwt) fein ^it t>\i mv»^ ac^uinrtft ^m», 



neqiie alium hapredem effecerit : in eo vero , quem 
patrcm familias qlfe arbiuracm:, i\hd lignificanc, fi' 

ei> cujus jim poftea iubjeAus 
cflk co:^f cric, non acquilieric. Wemque Tiberiu^ 

Cu: in pcrfona Pgrcbemi fct-vi fui cQi^^li^ 

! ■ • '■ ' p * .*< ■ ' ■! — ^ 

SemproniQ aift Voitt) flCfOflt/ ha^ t)tt S^ttX lltltf Wttl 

bm tmntitm ^ntiHtimt in ttm Sofl M acquirireii f^» 
m , ^wn «Hc Tcftator flemuji , dqp few «ctt ir nim W 
toi citifl<|<n / Jtiitttfi fc©i tKiiiKiii ^ bafui; Oa(«n 
»im«i ir t(Mi uituitu feineg )>crm inaimirci. 3n 
ficscttMrtiflcm gaa n&cr, ia itt Teftator bcri fcrvum pro 
Jibcwhomine qe&altcn , fonnc man ni*t faocn / ba^ ct 
mttutu fcincg ^^rrn inftituirct morScn fcp ; fonbcrn Dicl^ 

: mtl)t bCC Teftatar l){o^ ttU* Affediion ju Dem ^HCd&t foU 

a)cninftituirct ijabt^ ^tm,m man faact . babcn Rai-' ^ 
. fpn. TIBERIW& abcc/ bcffen Aiv<)i Parthemus mamalfii 

auf fo(Ct)C 31C( inftituicct m^CDm^ dcqdim MAll Cafivii. 

. 5»c..(£cpafft qtmfm mtm mu Shm tll bic Sra^ 
c^c ^ :SajK t)cc tftciluna 9cf(?)cftcn, unb m bic aJonc hu- 

§. .A^^mifd- parfim admiuhur , DcrftanbCtt WCrbCH 

. loacu? einiac inm t)a6cit flcmconct, bnp bie tbeitung iti 
• fllcifbfiPoniDnes 9efcf)ci)cn muffc Dcnn /'^r r bcbcmci fonil 
bic =*5elffite. ww^r^ abcr NlJct nacb bcc 3lcaulim 
> iiUi^^ Cpeile tbeilen* Det^ citlfiiflt ^iil Juuanus 

' inaitictb^ Mcl /. 40./. ^ h^ed. p^kT Sr^ciAt : 

: l^EUf tn ho^ caTa ficmitTca fie^c» iu nt ^i/^^r 
tcr cun» qui dominua J|iftituti hanredis fiierit , & fub^ 
. ftitucum aeijuis j^rtionibus dividatur. SRa^ bcm Cr(!cn ' 

8ttiMitf fcbcinci ti alfo : ©cr ^>crc bc« ioftituictcn JJmcbt* ' 
Parthenii mu|lc Don Dcr gcbfcbafft brc» SBicac( fibccfom^ 
tncn / unb bcr fubftituirte cin SBicctcl ^ qu^drantcm» 

5(ci(bn)ic bcr crjlc dodr^mem. CujAcius a6cc fafllc; SRait 
atK oiim mit Noti^ fic^ctebcn , ti xs^ ^m 0$c^^ 
««c^cflanflcii^ tiob mific flclcfen mi^^ 
pprtionibiis dmdatiif j ^c Copill abcr , mctcbcc bic; 
{fotas i^qrum «((bt bccliatibcri ; bdite «cmcDnct , btcfc bcp*. • 
-Ibc 55u(()jlat)cn A. s. bcbcutctcn AUer Scmis. unb bicfec 

. SKc^nung ftimmct aucf) Schulting ad UlpUni fra^m. Tn. 

ai. §. 14. Dct). Meriixius obcc UXi bafuc : gfi babc bcc 




Digitized by Google 



4^ IkmTOT* JwnKUNi Lii. It Trr. XVI. 



. TITULUS XVI. 

DE PUPILLARI SUB- 

STITUTIONE. 

^'iwmf^i^ tffcUus^ origo 6 rati» pufillarU filfiu 

Llberis fuis impubcribus, q«ios io poteftaiie quis 
habet, non toium itai ut fiipra <&iiftus , lub- 
IJjimere potcftj id cft,uc, li ha^redes ei non exticerint, 
idiiis fit/ei hscr^i: .fcd eo ampUus , ut, fi iixredes ei 
«rtiterint, & adhuc imppbcresipormiftterinc , (k 
cis aliquis haercs : vcluti, fi quis dicat hoc modo : 
TitiusfiUus mns, km$ mibi ^o^ EtfifiUus mass bir 

f'» • ' ■ . .. . : * , 

«fccfft m fi* ttttb na* *cm?aMiiim W«ctjlortcncii t*tt 

'migetmenj cc ftdttc il(t) huc Quf 55efc^l fciwcl ^wffi . 
€rDe aufgefnl)rct , unt> Imrum autt) bic t^clffre qcda^icr 
erbf*afft m&ffen faftren laffen / quia foienmter hxrcdi- 

tatcm non crcviffct. Lib.^. Ohf. C H- Lkb* |. VaruM. 
ex Cujac C. 4^ 3a bamit DiC ledio Florentina f ^RRe 6«)^ 

- tctaltcn i^crbm / fo meDncicr Varian^. i.c. lKipDie5Boc# . 
* ti : ^iS^ divkiaiur , fo titcl bcDcuten fintcn , oU Otc 

SemMel foifCnf DCI! inftitmu» im)) fubftitucus t^tifH; 
S)e«nafter beBeut<«a^ usei^me. &avn» s4 Eclog. j. 
. ^.34 Bisque dle tmmetol» amk fetmss abet & hmistm 

EtadEclo^am. 8- ^^^^^ undtcirM tufn tne )am 

uperat annus^ Alter ab undccimo annus ijl J)a5 

5vat)r/ n)cl(l)e8 bcreits Vighus bcnicrcfet ad §. /»/?. 

''^KioWt ItieitlC ©CDancfcn tn Gundln^iams P. ^o, Ohf. 

T4erfhC^f»is Snec&C Partbemo |U i(f(n. drjAOl 

gBCQnunil tfl Wc .nKl^rfi(|emli$fl^ Cnr^ eoim fnbttum 
^'fion potios' W^etMfanci rH vd lUtxime partet iiueqaaleft 

faeiendse , cui & veiba ^{f^untwr teftatoris faffi^aa<k 
tur^ quam domino» qal nicra cantum ratione juri^ ni- 
tttur > & dc quo tcftacor cOgitare non potuit » cum eum 
isftitueret • qucm liiKrum c^ddut. : 

-..■„ * ■*■ ' : * ■ ■ •■ tO€* 
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' Ds PumxARi SussTiTUTiiiiau 44.1 

, i m • I I . , t I , 

- ^u^m in fmm tutelam vemrity ideft, aiitequain pubcs 
fa^us City tunc Sejus hAUS ifti. Quo cafu^iiquidem 
mn exdceric haeres filius» cunc fiibfiimcus patri fic 
li;vres : li vero exciterit ha:rcs filius, & ante pubcr- 
cacem d^ceileriCt if^ iiUo iic iisres {jibQicutus. Nam 
fiMmbus infticucumeft, ut, cum ejus ccacis filii (Int, 
in qua ipil libi teftamencuin facerc non poiIunc> ^a- 
vemeseisfacianc^i} * 



(t) 6^ tfl fierfif? q^fagf, baf bie materia fiibftitutionum 

bcm Raiionnemenc D^r 5H6mer / ba fit fuc eiii fjroj 
Ungliicf q^halten / m^nn etnec o()ne £e|]ament M^iiMm 
'' ttiqh, 9(|Io|Tcn. Stan fa^ten fici wmger 
' lin tltiglucE fur euien ^npiacii fep/ mmi (r ame piibeitcteiii» 
> nnl) aifo,ol)ne ein ttitameni inottien ta Diirffen ^ Mfhirbe, 

y ulgaris fubftitutio i|l aOen aemein , Pupillaris jfl fpeda. , 
lis* foli patri & ei> qui liberos babet in patria pote- 

• ftate, competens. (5ti:^c f 1}le<0te jnnften ^a&cn ft(0 9e# 

tDUnDcrt/ bapNooDT defendiret^ pauriam poteftatem et* 
* ' lam po^l morteita fe exerere & effe<tem. iiabere. j^eC 

• fTel)et man ei eu«)rutfli(t) # dum pater yi patri« poce: 

• ilacis in tcftamcote iibms fois haeredei fcribeie > pn* 
piBariter fubftitQera poteft. S>iC (H((MI Wl/C asHf 
leftamenta : Peregrinus > Servns teftamentnm fiicere noa 
poterant. Ne quis igitur ut peregrinus moreretur > fo 
nclCll fie auf bcrflleitftcn fubftitutionem pupiUarem. 2)C 

teafer mac^fe aifo ein tcftiment, fo mt)l fur jic()/aW fut 
feincn '))upiiien/ auf Dcn 'ioii , oenn biefer «&te adcptvBs 

poberutem i^crflerlien folte/ ne pupUlus moriatur inte* 

^ ftams* 3)tefe6 tonte ba* Sater vi patrise potcftaiis tlHinr 
OftfiNlMi^ iMI ii l)eiifec : Quod paccr tL fiUus liabeaoy 
. tar pro una perfona , tc dum filio impubcri condit 

' teftamentum, libi ipH condit. Mater itaque» quia pa- 
' triam pottiktem non habet , £iiio impuberi non con- 
dcre poteft teftamentum. ©a^ J^jtamcnt nUU / fo Dcr 

IQatcr fur fcinen unnumoigen @oi)n madKt / enii)aU jUf 

81^ Die pupiiiarem fubftitutionem> mel^ebartn be^ 
>ei/ tc$a auf ^en ^aO; mnn (e^ii^piiius ame pa-i - 
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' 'Dt fui?(iku^hne me^Ue taptu 

%. 1» Qiiafatione excitati > edam conftitutioneni 
pofuimus in noftro Codi<» > qiuk .proQ^e^bim cft - 
Mtjfiquimante captos habcant filios , ncpotes , vrf 
pronepotes» cu;uscunque fexus, vel gradus , liceat 
dsi ctfi pttberes fint, tA cxeniplum pupillaris fiib- 
.Aitutionis , certas perfonas fubftitiiere ; fin autem 
rdfipuerint, ^eandem ^liitutioncm infirmari (aiaci-^ 
«us \ & hoc ad exemplttm pupilitri^ fubftittltioiiisri 
^u«,poft(juampupillus adoleverit, infirmatur. (i) 



mtilerbcn foUe , bemfclben lematil) fubftituire ; Utib a(f(> 
' wirb 6« .Subftitutus crft €rbe / menn Dcr Pupiii ame pu- 
btttitevi tmilirbcr. seBcntt a&cr ber Pupiii pobes x^ixhi 
fo tMriicrct aucb bie pupiiiaris fubiUtutio it)rc (BuUigfeir / 
mil W PupiU ti«n fcU^ eiti Scflamcnt tnftben ^ unb (1(0 
ctnen erbm mtlitfM tm gttm t|l i)ier»e| nocb.bte i 

Db bcr Cafus n«n - cxiftentiac (rdliect fi pupillus (^ube» 
tion extiterit) luglei* au* DcnCafum abftmcilu* (fi^* 
cct ab hsereditatc) M @ei(cn bC« Pupilli > & itthabilita* 

tis , uno vice verfa Dicfer lencn untcr begreitte i ODci? 
irtMT n6rt)i9 feo, ba^ jcDcr Cafus in fpecie exprimirct mcc* 
ben muftt^ .*tfp. oiim tDor c8 jmar fo/ aber ber «aiji 
..^M^ifecfpifiiivs Fi^QMMfs boi o(ub bec ^anb oermci^ 
itet r ba^ Meinwpxetatbtt ooh ctocnt Cafu auf OcH anbcrit 



m pr«pott^ 



lOOtOcn- L^*ff'ih vulg^ & fup. fulffiH, 
(l) 3>ic|cr dc exemplari fubftiturione ^lti iaW 
teft ^raaationettt^ de veia fttbilitutione > m\\ jcne 
tteittplttm ten smftatsoncnf bct UQtern ttufiSICtOlttmcn, unD 

befhbcr barin, ba^, gleicbmic citt:a8otce ffiiticttt-Fu^^^^^ 

fubftituirct/ eralfoau(t)feinemMi<> n^t««*P»'j^«^** 

' tiofo itt eum cafum fubftituirm t&ntC , mcnu Mejtf iJfC^ 

flcrbcn foltc, ci)e unb betjor cr i\x 9Bcr|lanDe gcfomimm 

• Muie igitur filio mente capto fubftituitur excmplariteri 
T ^ ad cxemplum i ad imitationem fubftitutionis pupil- 
larit» Mulmm f^a difftrctttiaf occurrit i i) Iti pupil^ 
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Fr^frimm pupUUris fui^ittaimns^ 

%k 2» Igkur in pupUlari fubfticutionc, fecundum 
jpragfittiim snodtim ordWfa 9 '<iuo quodaimmMb iiinc 
tcftamenta : altcrum patris , alcerum filii ^ tanquain 
iiipie iilius iibi haercdem inftituill^t: aut certc unum 
ceftMitttitom eft duarum caq&Qunj id eft> duarum 
J«rcdiutuni. (5 } 

AlU 

^pafi pupilUci ceitse pecfoox fum fubfiicaeadiB» fciU-» 
itet proximi cogC0ti»primam 6ln, deinde fiatces,men* 
te capti .iaodem exmuid« S>a< JIMIC ilM^ I|6H^^ * ' 
gemefens fed amabanc teftamema & fifco etiam omnla * 

fubtrahere ftudebant. i) ^Ct) ^ftll Teftamento impu-» 
beris t|l bic Intention, idi teddmentum pupilli foQ fi^ • 

lonflc fliiUig f<i)n, bip ci: pubes micD/ unb fict) fcli^H citt. 
Jejlomcnt infld)cr. 3)ic Quafi pupillarls obcr exempiarit 

' fubftiiutio abct «ilt fo lon^e / ali btt meme capcus fo t 

MftNt. ?) 2)ie Quafi pupillaris fubftitutia fitttmcaMt^ 

Qi4)t a patria poteftate |)cc ; loit mK|> DiC^XuiM! 

quafi pupillariter fnUtitfurCtl # fellltt Hiail UM ^lit tit 
• UatilcliC^C titk/ ro^yjffHatoralem, jum fflfimw* iflt 
alfO nUC bacin ba^ tertlum Comparationis, ba|/ glcitt)* 

' mi bet SBatcr fcincm fiiio impuberi cin Xcjlament macDcii/ 

Hliib auct) fcincm i^Iio ^ente capto pupillaritcr fub* 

fiiniicmfaa^ii^cititgeS^^ ^iiStt iu9& 

Ipi^aUaiiter» 

0) QP* Quomodo fubftitutio pupidark iriftituenda « |in& 

Dcc SBatct: 1. Teftamenta , o6cc au0 ttuc cinc^ mocbcit 

fonnt? I^efp. Duo i^uodammodo funt tefiamenta , du« 
plex eft ha^reditas , duplex aditio , duplex harres > du- 

plez voluntas. Unum tcflamemum fon ii t)eijfcn rv}uia' 
• ab uno Tdliioce perfichur p quia non XIV. fea t^ti«* 
. tvpi Vil* teftes. re^rumur^ v^uia A ftmel^ tcftasMlti 

Hpatau. Duftoi iif^r fd tf, IDMIt MOn Nnoctllct , qu^ 
t^Alpleic adfi&^hiuredis kiftitutld». Subililiili# enimf^o^ 

quc eli Inftitiwo , & ulteriori gradu tantum fit. ®4 * 

1(1 amt) diipicx aditio h^reditatis cocf>ant)cn^ iiemlicb hx- 

reditatis patris iinb hAreditatis fihi. Sic certo xefpedU * 
. imum & certo refpcdiu dupl^x eft teftamencumi Ca*^ . > 

ipiM j(eftamiiiii#/HP^'<-| aa£k laftalSaelHkMi-^^i^ 
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j. Sin aucem quis fbrmidolofus fitjUt timeat^ 
mt filLls ittVS|Hi{^|i]6 «ilhuc, «X ao«quod palam Cub^^ 
jftitutum acceperit , poft obicum cjus periciilo mi^ii^ 
jrumfubjaceatj vulgarem quidcm rubftitutioncm pa- 
lam («cere» & inpripiis cefWmend parcibus ariiiiiara 
debct: illamautem fubfticudoncm , pcr qutknt , fi 
haeres cxtiterit pupiUUs, & intra pubertatem decefle* 
tit, fubfdcutus vocator r %iradm infcrierib« 
partibus fcribcre dcbet , eamque paftetti preptio ii* 
tio 9 propriaque cera confignare » & in priore partc 
tieftamend cavCre, nc infcriorcs tabuke, vivo mio,fic 
adhuc impubere , aperiantur. Illudpaiameft, non 
iclco minus vaUre fubftitutionem inipuberis iilii» 
quod in cisdcm cabulis fcripca fit, qumus fibi quls' 
que hxredem inftituillet : quamvis pupillo hoc peri-* 
tfi]lofumfiu(4} 

Qiftm 

' ou. JJan bttSwa f«intm@pl)n pupiiiariter fubftituiren/ 
- «bnc M (t ttc firt) m Stftomtnt rao(t)tt ? Refp. ii»etn. 

SuHianb dl fequela teftatnenti. & mog fonlt (Htt 
CJrtmunfl WWftcn, WittC tWll , «m vitiatur tefUmai- 
tum ) ja (< litfltt mSf «m MHWI/ «fllll-tf ilMliffinb* 

ttn 3tittn (jtfcOcitbtn ift, modo fat ttm c^atei^ ar^ 

mm in PraleS. adDig^ l)0t&ltfftl durtweai idpeftuai 
ICtfflitivWCgtjltatt. fin!) diverfae relationet , Di( ma* 
(btn afitC itine Comradidtion. Hinc fluit : S« vitiauit 
tefkmentum patris, vitiatur etiam pupillarit fubltiturio. 

.Qu. 95tf6mmt bk SRulttc ttint Legitimam ? ©tc eoj)ii 
Miit iU; )« fcitigc iMdaftn ? Refp. ixc ®o^n bat bol lu 
Mm mS». fontxcn DtcSBotecr bcc ftintc gciit 

. {(ttK legkiiinm fi^ifl ijl- «it» IHtMnttt fiC IMM^ tM 
jure Itriao nic^ll. £)al J»*- C a n *i ii qBl >i Ote i)0<|> 

«mtDntt, (6 fto nnbiQtg. Ult» ten^pobmaw vM 

pupillariter fubAitui nequit , )(bO(t) fon fOl(t)t( Cin MUct 
tbun fcil- m bonis pupilli fui a fe profeais. > • 

(4) S)(C SB<utc fon tcdlitf» paiam , offeniUcl) ftin ttftomtni 



^ Quiias fubfiitHttur. 

$.4. Ncm ioiiim tamen harttdtbus infii^ 

bcribus liberis ita fiibftituere parentes pollimt, ut,S 
hsiredes eis extiteiiuc ^ ^ ance pubenatem morcui 
fuerint» iit eis lueres is« quem ipfi voluetinc: ied 
ctiam exhaeredatis. Itaquc co caui, fi quid exhxrc- 
dato pupillo ex iiseredicacibus» lcgacisve aac donatio^ 
iiibus propinquorum acque aniicdrtun, acquiiitum 
fuerit, id omue ad fublticutumpercinebit.(5^ Quas- 

cu^ 

> pUlos «leos bseres efto » & niti MxYius harres fit » vd 
intra tempora pupillma deceirerit, Titiu^ hanres efto»' 
jDortn WU\ «xA^ ^ vulgarU liihftitatiQ. thm iti «t«, 
jpnffa fubfticiKioiie pupiltori latec edaai non exprefla 

. valgaris » q\ix pricfumitur ex intentione teftatoris. 
pupillaris fubftitutio praifupponica aaycitf Da^ bcr im- 

. pubcs (gcfte fcinc* S8aterg tDotbcn / ttbcr in ixr ?OJinbccji 
id^ngfeit gcitorbcn , Da cc ftct) Hin Ztfiamtm madl^m toiU 

« IICIl. & Qtf(t)itftU Oifa bic fubttituciavpaUm, fi pater 

; nmiinat hxredem. SiOein taSorccnmiet m(^i:diiacii/ 
-mib «lil nutK tMim iofnt # iM bcctlMrrfs ftibi^itnmi^KH 

^ fcon (iD8. Hioe cedt vcl aLmifuiifikiiit» mmtt 
* i. faget : NifiMorvius pupilliis hieretiit» ille iiacres 
cilo , qui imra , fcil. quem in ulcima cera fcripfit » iu 
.ifine tabulae ceratae, Darubec mait)U tt tin linum^ jofl CC^ 

mn ^aDen ^erum^ Da^ td nicmanb lefen fotue. Dieftl 
iDor tine Caucei fe<»iritatis caufa, meil ^tticr^ w btfmlf$- 

m flunD/ Daji Dit haBralcs AibAttud Dcn ^iaeti mS^ 
Um itbtU (icbe;t mbHjtWf^m inte pubertatefadecedcftttt» 

muttibtirimfitbv^ vtm 

^ erant bpmiaei avari » faaaQ^tacimi appetentiflimi , 
nefici. Vid. Salmasius ik Siuhjigna^, tefiam. & Bruckkeri 
DilT. /Ipenma tefiamemerum, Si^iSAJLMiiscuM 

feat ^ fan mil.fl«Uc*NERo DeWffen. * ^ , 

(r> aseil Dic patrla pocdias mi)i (m^MMiii m^^ mui 
<ifi SBtttct (etneti^^fei gl^ ocbacredirees fo rogte wSi 
Der SBater fcinem pupiilo exh«rredato ctn £ eilament ma^irif 

ItnD felt)i0em ratione bonorum; matemorum fubAituuClt* 
i(t auct) nid)t abfurd. Pater ex patria poteiUte fiae 
canfa etiao» inwttbercia exha^redare pocerati gUi(tMI^O(^ 
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amqiie diximus de fubftitutione impuberum libero-^ 
runi > vcl hxredum inftitucoruai > vel ejdisredaco' 
jnimf eaclem eciam de pofthmnis uitelligiaius. (6) ^ 

. FupiUare udamtniHm fequtU pateirnik • 

§. c. Liberis autem (uis teflamcntum nemo facer6 
poteft» niii & iibi faciac. Nani pupiliare tcftamen-* 
txun pars & fequela eft pacemi teftanientt : adeo 
uc» /i patris tcftanieucuin non valcat j nec iiiii qui^ 
ilem valebic (7) 

Qmmodo Uims fubfiitmtut. 

$. 6. Vel iingulis autem liberis , vel ei, qui eo- 
rum noviilimus inipubes morietur» fubfticui poteil. 
Singuiis c]uidem> li-iMxninem eoran inceftacum ^k- 

cederc 

b(t)UltCC ibn in patria poteAate, & nc naorerctur ur fcr- 
vus » cunn aliundc habere poiTet bonat pupilJaricer et 

• filbftitucbac pater. ^(Ut JU SaSfi ba f(ittC exhxredatio 

^ ftie jpifta caufa Dorgctiommcn mcrOcn f an / {oiumt if 

lONBf M I D( M PupiUtis csbrredatus Daj Teiiaaien* 
tnm paMffflnai per qucfdam iisofficiofi ailMMfi fl^, 

miD jmar inncrl)alb ^a^ 6(tnKiact Dcr Pupinus 
(iia 9 fo fan Dcr aSatcr no(t) effeau «xhacredircn/ unt> 

iKnnOll) (Ol4)Ctn xatione bonoriun xnatemoruai fubAitui- ^ 

rcn* 

\ ' (6) Pofthumo etiam tellanicntum condi poteft » quia ia 
. lavorabilibQS nafciturus babetur pro nato. Atqai hoc 

• maadflBC faYorabile cA » haberc harrcdem. XonitRt Dol 

JtiiiftgarMlwaiittMcaeBctt, oDaiiucit iMig/ fo mae 
t)o4) bic provtfio pauMf nt(|)t ju impnAi|i|ii , at)cr fibcrrt 
j>atjff(n ju »crtfcn* £)cnn nunmct)r fetuc {tc obncDctn 
i]i4)t gcltcn / ftc gcf(t)abc nur in cvcntui». 

(7) I3e duplici refpcAu fubftimtbnis pupiUaris fupra <S« 
Sx tcftamctitum pattU MltDm eft» nulium etiam 

fll pupiilarc. X>icf( j tfl gon^ niitjir(i4) / tap Da Tc- 

• ftjtnentiim pupillarc cinc fequelt TcBaflMitlfpatenu 

jciici nidu guUia fctjn tan, acnn Dimii ii6cr Ovn s)m\o 

fcn pcnorff^n llt Cadente enim prii^clpalif cadit ^ 
^ accedarittj». ^ « . < 
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cedere volueric : novillimo , li jus legicimaruvn hx* 
ledicacumincegrum incer eos cuftodiri veliL (g) 

De (uisfiitiiUonc nominatim Mt gencratiter fa^iU 

§. 7. Subfticuitur aucem impuberi aut nominatimi 
veluci: litiui bdra auc generalicer, uc: Quii^ . 
fiffx mihi b£r€f eriti Quibas verbis vbcantur tx fiib- 
fticucione, impubere mortuo fiiio,iili, cjui &: fcripci 
func hsredes, &excicefunCj .& pra qua parte Im* 
redes.fadi iunr^. (9) 

Quamodo fubftitnAo pupiSsris fi$utur. 

§. g. Mafculo i^icur usque ad quatuordecim annoc 
iiibfticui poceft : toBmkue usqne ad duo^ecim «nnos. 

£c [i hoc ceixipusexcellcrint^fubfticucib evaneicic. ( 1 0) 

iC» m\jt, aU cin Jtint)/ fo fan crentwtbcr ob 

Im in fpeaie fubaiciurcn, iDct an^ tKinrmiiCQ I (ini 

lCttcn m «taie impubere MCHcrtot ttkX^ 

(9) HMiifMtstti vel gaMraliter faUKcoi poteft. 2>crTeff«' 

llator tan fagcn : Mxviu^ fiiiolus haeres efto > & ii iit 
impubertate decedat» po(^quam meus hseres extitit , Ti* 
tius ipfi haeres cfto. Unbjoauct): Primus ifimuniScbCr 

Secundus mcin @6^lcin i|] aiut) mein @r6c« @otre mciti 

@5^niltn imra tempora ^upillaria IKCiiCCbcn/ fO foU lCttl 
CrbC ^lt I qutiquis mihi hxres erlc. 2)a Q)itD aM 
fupponirct , ba^ fett Satcr Dcnt 90()it lilicn Cohanredem, 

otnl) ctncn fimaneom m Me Cctte gcfcQct ^atc. S)cmt 
taf Oiefc^ 9ef4)et)cn tan / oenn bie legitiBcia nx^i (wirct 
wirD / W gac f ein dubium. 5Bcnn 6er Coh«res ni(t)t ba 
' tt/ giJt auc^ bic Subftitutio pppiiiaris ni(()f. 2)enn mec . 

foa al^Denn De8 Teftatoris (ScbC feon ? ©iC h«redcs ab 

imeftato fonnen nvi)i fu^edircn mcgcn Der gtegul : Nemci 

' pro parte teftatos & pro parte inteftatus decedere pot- 

tSL' S)cr Sattt bcKt «n Scfiamcnt mHm wmu Er^ 

HM vilttic fbecedt ab inteftac#. S)feooiinexlo||td)de« 
xnonftracio i|l jmar ni(t)t neceAria» Oftcr bO(t) in Jikre Cl« 

vili tanquam arbitrario fufficiens 

(10) Subftitutio pupillaris fle()et in fubfidium / unD alf» 
^CCt rit.attfi.flKm dte in?poberes refpcftire 1 14. SaftrC 

F f 4; alt 
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^ibus j^upi(larUer mn ful?Jlituitkr. 

§. 9. Ettranco vcro, vtl fJlio paberi hxredi infti- 

tuto, ka liibrtituerc nemo potcil, uc, li haTes extite- 
rit & intra aliquod tempus decclleii^, alius ei fit hx- 
res: fedhociolum permilliim^eft, ut euni per fiaei* 
commillum tcHator obiiget alii ha^reditatcm cjus vcl 
totam, vel pro parce/> reftitu^e. {ix) QuOd jw 
quale fit, fuo locd trademus, 

TITULUS XVIL 

QUIBUS MODIS TESTA- 

MENTA INFIRMANTUR. 

QuiifUi modis tejiamentum infirmatur. 

Eftamentnm jure foftiim usque eo valet do- 
necrumpacur» irritumYc£iau(i} 

ait fttiD > txtui ba toiine» |tc per 6 a capa«tate kgali ciit 
ScjliitiKnt BKirtxn. ^ 
(11) SB« mm bcc 50atec flcfaciet : SEBenn mein €ol>ninner^ 
ftdlft ao. Saftccn wrilerben folie , foB xitius mein Sc6e 

frt)n ? Re^ 2)enn i|l Ci {etm fubftitucio pupillaris * fed 
aut vulgaris , auc iidcicommiflum famili». Alius cafus : 

BBenirciiiSBaicrfeinem 5Ctnbc pupoiariter ibbftituicci kk* 
»i iNtf Siitt) flic&t / Idfftf dnc QRufier^mc MimiMMc 

' €r6f(t)affi M Stmitii Rcfp. DccSuWUiutus, nitfjt bic 
' IRuncr. 3)et «Baur ^ai ba^ £c|lauKut aemac()t ^ n c^t t)aS 
JCinb^ bai Kinb i)at alfo &te ^utter nic^t prxreriren fon^ 
ncn noct) trollen. ©er Sater ifl feiner grau fcine legiti* 
aiam f^uDtfl. in praxi faget mon bem o()nqeac()ret : 5)ec 
CoDn i|l bec iD^unec ie|;itimam f(()ulbig/ gUicbmic ftc liKII. 

jDcC fubilictttus fuccedicct jOKIC bcm impQberi » abCC llte 

sHmtc mtm ibcc ]cgiuniaiii.a5 / mci( feM.XiM» jiitfe 

CiYiii obligicet tDOC/ ibc bie Icgitimam JU Joffttl. * 

(0 ®iSl)eri|l erfldrct njorbcn , quomodo teftamcima con- 
dantur, «t firmentur. Stiin muf man audV HHffen / <)ueJ ) 

M(d^ ittiai^ iofiriiiffltm'. Jgri« tS^&mk oaiidfci aon 

poteft 

i ■ . 

L iyui^ud by GoOgle 
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Qua/^do tejlamentum dicatur rt$mpi. Primum. 

de adoptione. 

$• i. Rumpicur autem teilamentum» cum in eo- 
4em ftatu manente ceftatore, ipfiiis teftamenci jus vi- 

riatur. Si quis enim poft tadum ccftamencum ado- 
pcaveric iibi filium per Imperatorem » eum , qui eft 
iiii juris; aut per pra^orem, iectmdum noftram con- 
ftitucioneai, eum, qui iu poteftacc parencis fuerit: 
teftamentum ejus rumpicur quafi agnatione lui hsre- ' 
dis. (2} • 

D$ 

por^ft teftamentum» quod vel ab initio invalidum eftt 
vel ABi^ poft fa^ invaliduai fic/ Ab initio invalidum 
eft id , quod non rite cofldijtttm «ft» i« e. bft Mi fwi^ . 
snalia Memua juris VSH^ obfcmM »OriMI# e.g. tatNC 
tHimenis reffiinn feptenarhis ni4)t complet (tcmefm 
& tale tedamentum ipib jure nulium efl , injuAum eftt 
quia formalia jufta non obfervata lunt. Solemnia enim 
funt ftridiffimx executionis, & ne latum unguem ab* 
l)Iis recedi potefl ; t(tt)er contra prxteritum filium bai 

^eftamcnt Uvm £ffea ^Nu fan / m\{ c< nic^t rite ims 
fmm mrbcn/ meU Mcfittiu ni^tnteauibccCciMtift^ 
. oii< IKC Siimiie/ i» qoa erat, auSgefcttofftamoiteti* 

danmr eciam tmamenia , qiue aUqttamdio fnbfiftom» 

fed ex poft fado concidunt , rnmpuncur. !S)aS !ICoft 
imfirmamur leigei f(t)^ll / boj DaS Tertamcmum anfaugj 

firmum gemefcn , Dcrnact) abererll infirmirci morDen. Sunt, 

qui diftinguunt inter teftamenta , qux jure non fiunt» 
& ea , qux injufte fiunc. Ad iUa rofiBCunt foleaniitm 
defiiAiis» ad lurc, fi filius a panEe|ni0teritQSf «otocpos 
ab avOf DCC lueres ftios ifl. 
(1) Teftameimnii mMem diligaltia fiiftnitf vatct Sed 
poftto, Der Teftaror 0ir6t 1 poft flCKirtem nafciiur poft* 
humus, rumpicur tefiamentum. Pofthumus nafcituc 
yel iferus^ vel quaji ^ qui hacres fuus fit , qui proxime 
aunc tefiatorem cootiogit. Per haoc agnationem iuh. 
turalem aut civilem nimpitur teflianientum» ^in arro- 
gacus mfi plenc adoplatttf ift «i# mdn A|Bams dnis- 
ter calis. Ifgo m$ fC cilisnecBctt 0Me infticoicM IMS» 
tnn* Si pnsteritiii» nunpit teftaiQMami cft 
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De pvjicriore teJiamardtQ^ 

$. z. Pofteriore quoque ceft^mento, quod jure 

perfe^bum eft , rupeiius rumpioir : nec intcreft , ex- 
titerit dliquis h^res ex eo > an non : hoc enim iblum 
fpedtatur, an aliquo cafii exiftere potuerit. Ideoquc 
ii quis aut nolueric iucres eile^ aut vivo ceftatore,aat 
poft mortem ejus> antequani haercditfltem adiret» 
deccilcrit^ aut conditionc, fub qua harres inftitutui' 
eft» defedusiit ; in his caiibus pacerfaiiiilias incefta^ 
tus moricur. Nam & prius teftamencum non valet, 
ruptum a pofteriorc \ Sc pofterius a^quc nullas habec 
tires.9 cum exeo nemo iixres excicehc. ()) 



Aitius & mordis filHis fm (etucvi. PafthoniQt ren» 

mu^ geUbci i)at)cn , m\t> M m oabr&afTuc ^D^cnfct) unb 
• ©ol)n 9c6o()rcn morbcn fci)n / Dcr hacre» ^nc fc^n tomm/ 

tint) aui) nxitC ^CtDCfcn / deblto modo natus fuiifec. 

aCcun Dic Poahumi mtcDcc jlcrbcn , tan id) boct) mtcDer ex 

ceftamento rupto cibcn. Vid. infra ticii Je Benor. Pcfejf* 

XeOaneatum prius perkAum rumpitur per tefta-» 
w^xami poftenns fimiUcer perfediun^ . SBtll CcM Ite' 
de liltiaM voluiitate. S)M teftatneufum i ioy i8ii »iM» 
Mt , bcnn tXirin ift ultima voluntas. Gva. MatiMus » 
CuTACi! difcipulus , fagcr: Rumpi ^ijfc t)icc fcindi » ti 

fci) cbcn (0 , a\6 mnn \(t) tm j crflc £c|]amcnr 3crri{fe* 

• lUbcr taS lClJK trftamemum , Q)C((^Ci rumpirCH foO , muj 
.periedc validum f(t)H* ContraLcges condicum non e(t 
tenamenmm ; bcun aOC ultimx yotniiiicet (KltCtt i^C 
JtrafFljUll tnm Jure CiwU. Ulcima volQBiii noa juri* 
dica non^eft ultiaui. Qcu SOlnf i^Mu^ revocicill 
iB uhimo ! Refp. & (le^Ct bir frCI) > abcr eo ipfo »duiii 
condis teAamentum poAerius, perfedlum prias non va* 
let» licet in priori jurafFes, te nunquam ab ea ultima 
voluntate receifurum effe, Hominis enim voluntas eft 
' 4unt>ulateria usque ad mortem. !Dcin f erjurium , bic 
inconaaatiaiii Uflt man t)i(t) DCCaoaPOrUn* Memo fibi 

.ttbiigacioHem smpoiiit, sibcriMin iniScfiaiiiint bieSMw 

mttl CIQKI f!ci)et / lu meDeos adjuvec • t(t) IMll tcm aiftCC 

Scflamcnt mntHjm i ober baif anbcrc foQ ni(t)t §cltcn , fa 

flid^ Cj Cir^t ilar(f C FxaEfumtionem juris concra teftamen- 

ttim 
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Z)^ pojleriore , i&^^x m mftiMus. ' 

$. 5 . Sed fi quis , priore, teffamento jure perfeAtv 

pofterius a^que jurc recerit , etiamfi cx ccrtis rebu^ 
ineo hxredem inftituerit, fuperius.tamen teftamen- 
tum rublatumeile) divi Severus & Antoninus Augu- 
^fti refcripferunt. Ciijus conftitutionis verba & nic 
anieri jufliaius > cum aliud queque prxterea in et 
conftitutione exprediun fit. imfirm^$s Stuerfis & 

tum pofterius , tml) tS mog U\i)t cine Raifon bfogebratftc 
tmbiiv, io mt) ms erllere confinniret; ^ ifi e< feitte , 

pTsfomctp juris & de juret fed adfnitticnr probacio in 
CDntraritini. S)at Tcftamentum pofterius m$ alTo joie 
* perfeAum feQtt 3 quod fi eBrni pofterhii impmeAuni 
cft 5 tton mmpicor prius perfeaum. ®eI5jl DCC Prin- 
ceps, fi per teriamcnfum pofterius imperfedum hasre* 

inftituius fic , fan fol£t)c« nid)! il)mi 3 benn ec «na la jure 

Naiurac ni(i)i fuccediren / unb mltt ec cx ceftamento non 

jure fafto fucccdicen ^ fo i)a\MU cc nttftt iiU cin g&cfr 
ehfktm. Of. . ^niwf f(t)(n fiai ioH) awi) bie 9legul, quoii 

teftamencum prios perfeAum per poftefios imperfedum 

^ non rumpatur, i^rc Exccptiones. 3[>enn mcnn Dec 
Teftator ciii Sel^ament gemadjt rice , perfcfle , unt) Darin - 
cinen Extraneum grbcn ein§efc^ct l)dtte/ ftecna(t)mal)li 
abec ftcU anbecj tcfdnne Rnb ben h«redem fuum m infti* 
. coiccn gd)(i(t)te , abtt md^t aae %Sotamitates 6eo5«b(etc/ ^ 

ntCfe-MinOiJ) iMtf prios ceftameocom peifeftom» ubi ex* 
^ traneom inftitoerai: » iwnl^ ^ UmcCC , obi bamdem 
foom infticoic » ^oamvis atias fit mnperfedum , aufge^ 

bpbeni worauJ ecfteUet, m bit 3iomec mit Slti? ^a$ te- 
ftiren fc&rwc madjcn monen , in bcm 5oa / ba eincc Den 
hxredibus ab inteftato maS enfjodcn , bingegen abec foU 
4)e< ecleic&tect, rntnn man jum bcilen bcc hamdum ab 

inccftaco dilponicet. ^ccnec (K^t Dai ie^amc;|iCom tm- 
♦ ' perfedbmi pofterius boi prios peiftaom (mf ^ mcnn cin 

hom6 paganos teftiCtt ^Ot rice & foledniter , poft ve« > n 
ifo ^flrilitiam fecocos condit teftameotum imperfeAum \ 
minus folcnnc & militarc, DaBiU Da^ UftttCC »Obl| DO^ 

ccilc alN£ iiitbt ncfic* 

* f 4 . (4)^«- 

« 

Digitized by Google 



45 ^ iNSTITUt. JiJSTfNIANI LlB. II; TlT. XVII* 



iuni» bco fallum > luit in $9 eettaram fitkm bdres 
fcnptus Jit , pirinda jure v^Ure , ac fi rerum mentip^ 
fdild mn efftt : fei & teneri tktreiim /eriptum , ut con^ 
tentus rehus Jtbiiathy nut fuppleta quarta ex le^e Fal^ 
*iidia^ hartditatemrefiituat hisy qui m priore tejlamentu 
fcfipti fuiranti prepter infersu fideicmmijfi vetkdf qtH^ 
fer, ut vdtret prius tejiamtntum^ expteffum efi ^ iu* 
hit^ri non Qpontt. £t ruptum quidem teflaaiencum 
hoc modo effidtur. (4.} 

(♦) Qu. SBerm mx i\% Xcflament gemacftt, iinb cinen hi^- 
redem ex aOc ^ariiiiicti inftituirct/ na(t)9e|)enb5 ma(t)et ic 
m ariDcrc5, uno fcrjct Darin Titium hacredem. abcc nue 

ex certa re, v g. Titius haeres efto domus meac , tDirD 

. bur* Dicjc^ lcarere bag cr(le aufgcDoben ? Keii>, Videtuc 

quod non. S)ciut hiiares ijl fuccedbr in univccfuni jus» 
quo4 defaoftus Hsbuit» fot in re cena inftitucus eft» 
inoii eft fttcceflor ntiiverfalis f (ed iiogularis* SUcttl bCt 

Imperaror faget : ?8?an detrahirc ment oncm ccrtsc lei» 
IDic WXQ^l^ aUCb fagCt / impoffibilem conditionem pro 110« 
adjeda haberi, unO fci; CbCU fo Dlcl , OU mcnn CC Uni- 

' verfai-(£r&e tt)(irc. JEBcnn ein Coh«res^babei) / uub bcc an^ 

bcrc in re certa haeres fcripcu$ mdt^^ tVttt) DtCfCC prO le- 
' l^acario ge^altcn* Nam pro pnori tanuim hacredis men* 
tionena fecitfe praefumitur > pec priorem hanc ab h»»^ 

diute excittdjtur. ^vi Cafos abct micb fupponircti mritt 
bcr hacres in re ccrta fcriptus nur aflcin ba mdcc SBic 

t»eiin bcr Tcftator x. Tcftamenta arqu^perfcda gcmtlCljr/ 

iinb Docb flcfaat bdttc / |ic folt*« Dci;bc geUcn t Refp. Dc 

jure ftriAo giU C^ nic^t direa» » ObCC mon intcrprctircf 
ll ex benignitate . ita ut teeres cx ccftamcnto pofteri- 
ori hxreditatem habeat tbctl bOib ittUO OOt CT^ 

fhCC (KttJClmi laffClt OOQClti fO man tMH ha»edem 
cx potleriori teftamento pm fidociaiio» qui primo hat- 
redi reftim^t h«rcditatera , detrada Falcidia aut Trt- 

bciiianica. ©enn inaii bat biefe c^cDem aud) Faicidiam 

tCnenntt- Imo TrebellianiGa ad ibrmam Falcidiac fo* 
rieata eft , bOCQOl l»ic& ftC t)lCt OUft f« vmm^ ' \ 
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Z)e tefiamento irrito^ Qui^us madis ftt irritum^ 

' §^ 4. Alio autcm modo teftainanca jiire fafta in- 
firmancur : veluti ciim is , qui fecit tcicamenttnn^ 
copke demiiiutos fit. 'Quod quibus modis accidac» 
primo Ubjco reculimus. 

C/w' dicatur irritum. 

§. 5 . Hoc au(em,catu irrita neri teftamenta dicun'> 

tur : cum alioqui & qux rumpimtur, irrita liant: &c 
ea » quae iiaum abiipidq non j^re fiunt» irrita fint* 
Sed & ea, quae jure fada funt, & poftca per capitis 
ilemiautionem irrita fiunc> poiliiuius nihilominus ru«. 
pta dicere. Sed quia iane cbmmodius erat iingulas 
caufas lingulis appellationibus diftingui *, idco qux- 
dam non jure fada dicuntur > quxdam jure tatU 
xtimpi vel irrioi fieri: (5} 

^^^^^ 

' C^) Irritum, inritum» non ratump nm fixum, non cer< 

tum mtb iat Xcjlament flencnnct^ mtnn btt Tcftator 

poft conditum teftamentum capitis deminutionem vel 
maximam vel mcdiam (rltttcn* Sed Qu. de minima?. 

@* t(t) hait ali Pacerfamiiias ctn tc(taim»l 0Cmad}(/ 

ttlUt) biC^m a6cr lafpe M) mt^l^ anrogircn / an etiam ir» 
ritumt Rdp. aflhm bcntl 0b CT 1i|)0tl M Cc^MWnf 
' ante airagati«oem qmCiJS)t , fe 9tl!6 1)0(() Nof batauf 9C^ 
(ct)en / baf CC tcmporc morcis , aM tin arrogatus , Uitt 

Z<\U\mm mac()cn fonnc 3ttac fan bcr Praetor mit t>tc 

bonorum poffelfionc Ctn)aJtJ)Un / ftaJ Jus civile a&CCIDCt^ 

tii6)ti Don foI(t)er. |>oct) tfl c^ cbcn fo oicl in effedu , atS 

lurrcditas. 3)tcfc boaoram peffeffio mt^ aiUt) NC0at(Cl , 
fi poft teftamemnm condiiom pofthnmus nafcatur» fio 
' ennn mmpitnr teftamcotom: cttm ym htc poftbuinos 
Iterum dccecfit » li«ci in primo ceftamiiito fcriprus 
rogat Prztorem» uc bonorum poffi*fltoiicm det. SBa^ 

ttt Pr«tor gct^an bcp bcm Pofthumo, oec jwac flcboftccn 
tpirb , imt> alfo baS Jctlament rumpictc / aOcr qltii) mic^ 

ttt flacb/ ba CC bOfS) h^redibus fcriptis bonorum pof- 
icffioncm ga0| Tid. infia. Jure ftri^))attC C^ SCtKlffca: 
Per poftbnonai foptimi cft tcftmonnim » fcjihm oA 
• Bti fc . 
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» §lui&us modis convaltfciU 
%. &. Nrni tamcn pcr onwda kmdil» funt ca ccfta- 
mcnu, qu;c ab iiiitio jure fada , pcr capiris dcmi- 
Qntiooem irritt fada func : nam ii fcptem tcftiuoi 
fignisfignatafiint, potcft fcripws hacrcs fecttnduin 
tabulas teftamcnti bonpruni pollefrioncm agnofcere : 
iimodo dcfundus, & dm Romanus , &c Inx poc^- 
ftatis mortis tempore fuerit. Nam fi idco irrimm 
feawm fit tcftamcntum, quia civitatem, vel etiam- 
libcrtatcm, tcftator amifit, autquia in adoptionem 
fe dedit : & mords temporc in adoptivi patris potc- 
ftatc fit, nonpoteft fcriptus hxres iecundum tabulas 
bonoruni pollcffionan petcrc. (6) ' ' 

De 



& convalefcere nequit. filfl) OXIlS^ fi hwct ibnptiis 
pudiet hxreditatcm , deftituttiiir eft tcftamentam , < 
ncfcit, irrkum fit. «aemabl m\> l)ieC fuppoDim dcfti- 
. tatio , mt> Dauptjd(t>ticO capitis demmutio. 
/6) T^ftator poft. icftaiheniciiii cmdimm mtnDimr capit^ 
fed redic pofttimioio ad prjfBtiiim ftatoai* tmimtf^ 
kmtnt fieUen eo temporc, bm moritiic! S^impe- 
dimcnta (InD ^ebobcn , ec ill Hbcr homo , civis Roma» 
xius I Paterfamilias. Jure ftri Ao non valct. Quod enim 
femel eft irrimm > amplius ratum cffc non potefl. Scd 
Prxtor bonorain pofleffionem dabat. @r fagte : 3M£ £e» 
fltfltfft i(i |IMt irritnm jui^e ftrido , atW It tftllict)t ttn})t 
«anttnis» ntf)t OlCbt '^iusfimiiUai» £rgo Talet. Adfunt 
cnim teft«i & feptem figoacQb f hxreditatem ipfaoi 
dare negamus contra jus ftriAom • led dabo baooran 
poffeffioncm fecundum tabulas. (^od fi vcro teftator 
|it capite minutus mortuus effet . fOlUe bec Praecor ^iec 
bonorum poffefiionem gebeil ? Refp. 9}ein. Con- 
tra expreiiam Praetor nihil ag^e poterat. Lcx 

crat : Scrvus tum coiKfo teftamentum » fiiiiisfiimiUas 
Mo concUt icftainemiia. impediiiicntum ifl na^ 
ta ia momento mtiirtis. . Erga lionoriim poffcffioocm 

dare ncquibat. ^ . 

(7)Qa. 



V 
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$• 7* £x eo amem foio non poteft iniirmari cefla- 
tDencum» quod poftea teftator id ndtieric valere : 
usque adco, ut, fi quis poft fadum prius tcftameii- 
tum> pofterius facere coeperit, &c auc morcalitace 
^pRi^ncus» aut>qaia eum ^us rca pQenituit » id noii 
perfcccrit, divi Pertinacis orationc cautumfic, nc 
alias ubulg? priores» jure fa^«e, irric^ fiant, nifi 
lequentes jure ordtnatae Sc pcrfe£br fuerint : nant 
ijiiperfed^m ceftamencum iine dubio nuUum eft. (7) 



(7) QP^ SEBttm a6(C )KC Teftator , qui folcnniter teftamen* 

tum condidit, DaS cinmoI)l scmac^te £e|lomcnt , quod j«. 

re pcrfedum erat % nuda declaratione vel uno verbo 

n)ufecc oufftteet/ quid juris, n)icb boburct) bofi Xcflamcnt 

Ungullig gemo4)l;? Refp. Videtur efc qu«ftio Domitiana. 
. Him n ufijimemuni rumpo, fcmdo caaccUoSf .perdp». 
; in Hihilum rcd}go , rado> (Q)e(ct)e ^SktM Mwunis im 
, ParaMiH ad Dfgefia fMfig VilWii ^Ot) fct cft, ut nM 
' valcat. 3>ai jiebct cin jcbep cx.faao , undc tacifa Tclun» 
tas colligitur. Faftum incurrit in oculos clare. Cur 
crgo voluntas cxprelFa non valeat f 5Bcnn CC e. g. fajCt : 

3* mi 1)0« teflamcnt , fo id) oiim fleiiiact)t / |)iermit um^ 
gemotffeo |)ai)tti ir Refp. ^ i|t tmbi imtum. bcc 

/SBertttinfiit oon yalct tcftamentum ob voluntatcm con* 
' trariam. Vcniia Ronumi diccbant : Pttblica aumiitttc 
fiAnm cft tcftamcmnm folemiltcr • ei tfl nO(() »0/ Uoet 
rcvocaveris verbaliter, extat adhuc teftamcnCnm. Tdfau 
menrum ruptum» fciflum > rafum > deiigillatum , canceUa* 
tum, reiignatum non amplius ti\ tctlamentum juridicc. 
Si verbo taotum nullum dcclaras, cxtat tamen adhuc te- 
Itamcntam, iKtrttber {5mtW< iUC Slooe i baeres petic» ut 
cx tcftamcnto ad fucceflbncm adatiittatttr % baereilct a^ 
, inccfiato oppoounc cxccptipiicin rcvocatt ccftamcfio» 

' Der Praetor fagte : 34 (et)e ja bog teftoment/ ieptcm ad> 

funt fignacula, met XOXX^ UntCrfUtbcn ; an etiam ver- 
bis revocavcrit ^ J)ie Imperatores blicfcCll laiHie Dobet). 
S)C«a mm au(|) flCroif ijl; eum rcvocaffe, fo revocic# 
te maU I)04) ^Ul ^(iament fO nudc & fimplicibus verbts. 
Mon i^onditur ito Tcrba fiae liMcniMbMi* Erg^ nec iu 
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Si Prmceps lUUcMfa, vel in i^amento imperfe^ 

^ . , ■ ' . infiitutus fuerit. * ^ * 

IS» Eadem orauone expr^t > ndin admillurunft 
fe hxredicatem eius > qm lids caa& Principem 



Gau&m. haefes ii^icumsr erac» 

probaturum ; iicquc cx nuda voce hxrcdis nomen 
irfigiiJlunim , ncque ex uUa lcripcura, cui juris aur- 
doiricas <kfit » aiiquid adeptunun. *Secundam hbc 
divi Sevcrus & Antoninus &pifnmc refcripferunt. 
MJUit nAm (inquiunt) Ugtbus /^lntifinus > aumeu legi^ 
hus vivims. (8) . • • . 

,- r : : TITU- 

^dnfolvitUr. JBttbttt i|l <J6^C t>Ot|> ttlmht, ut quis fim- 

tUciter tcftatnenhim faum fcind^c ? Rcfp. flanft^ 
laifoff MebCt Dartn / quo^ ibi adhuc cxtct icftamca- 
tom ? fecDS-ac Vit. m ttic^tl ftllt ift Ili0tj(l0en i 

faflUn fie : 5Benn 6ec Tcftator c| ftleiimter conw ttibos 

• tcftibus revocicet / UnO dcccnniom Deriauifcn ifl pofr re* 
▼oqitionem folennem , valct rcvocatio. Nam tunc fc- 

• rla valuntas demum praefumirar. ©lei^wic tiun tk 

SHutRbcn dnfdnglid) feinc Teiiamenta unb trlfo auct) fci* 
tu ecfc^e tiat)on gc^iabi/ olfo mirb. m praxi (afi imiilctti 

" tbtilt bcm Jori teftatnemario Kmnmutm ntKli^Cgangett- 

.~£)e(t) ncfemtn m H teuiigej tage^ fo qma mi/ wfc 

t)ie ?R5mer. Si folenttiter revoce^-» dtitrfuni' non efl» 

licct dccennium Romanum non fit elapfum. * ^ct)a(()# 

• t(C ZuiCHiMus 7*t, / de Ke teflament. l)at cinCU C&m^ 
mensdrsum gefd)rieben , unb i)tC(ca aflCl ex priocipus Ro« 

manis om 6c(lcn crtldtct 




eepslunrcs fcriptus'?' Pmii» JuBuiros» CltlPhilofophns, 

qui juflitiam afFeaabat itifignem, fagtc: fh^ (in '^ixt^ 
fOlUC ni<t( cx tedamcnto Imperfcfto fucccdicen / Princi- 
pem in caufa litigiofa non fibi jus dicerc poffe. (^intgc 
SucitUn jmar , Princeps fe^ fupra omncs lege*. 

PERTmAx abcr fagcc/ Princcps miiifcaa4^tiiM|)f bctiLegibui 
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" " £E lNOt^(!lOSO Testami hto. 

TITULUS XVIIL/ 

►E INOFFICIOSO TE. 

. STAMENTO. 

"^Uia plcrumque parentes fine Cftufi Kberoy (iios 
J cxiiaredanc vel omictuiic, indudum cft, uc 
X inoflicioib tdlamento agere poffinc liberi, qui 
aeruntur, aut inique {c cxhafredacos, auc inique 
rxcericos» hoc colore» ijuaii non iana? mentis fue- 
cum tefttoientnm ordinarenL Sed hoc dici^ 
:Lr>non qiiali vere furiofus iic» ied re^te quidem Fe-> 
erit tefiamentum^ .i^on aatem ex oflEdo pietacis. 
>)am il vere iFurioius fk^ nullum ceftamencum eft. ( i ) 

I — - II ■■ I ■ .1—.- . I 1 1 ■ - , » 

^t>'SM Telbaiaiio idfimisto, fciiia, fopto» hhUo foU 
tcfl ai m nm m fefeiffiun» Patrla DOieftai adeo lan 
enttY ut liberi «dianedari poflinir nite caofa , tDCil in 
LL. XII. Tabb. flunt) : quisque ret fua leg^fftf^ itd 

jui efiff. Mntiv fcec mcHuttD mcm auiS) JJinfter. ©a 
<*«; iit SRbintc ftma« ci^uivirei mtUn , blitkn fie nicftt 

6tO 6cm rigore juris vctcns , unt> fogtCH : Licct exhxre- 
dii^ lilt per folcooem e]^I(ionem ex familia faAa 
ft» tamcn cft iniquiiai, emn ab li»ede exdndt » tatoi- 
. wiim taaredem efle» «mtlM; fiU«« ^ ni(()t< l^t / i| 
Kl tioH^ coatia r«^iif nacuralqn. Paier optare credeiia^' 
tur , uc fui liberi (in^ fui faaeredes. Fungimur, fagtCtl ftC^ 
dulci ofEcio» Hi quid liberis relinquimus* illos han-edcs 
fQtibimus , honoramus per exhaeredationem vero 6ne 
caufa £u^m defcikit pater a naturali afled^u • dulci 
offido non fimgttiir. i|I duriffimuin. Bykkkrshokk 

L i. c.i% StocbDcmabcr c^ glcfi(wi>^l i^ttM 
tmqMf bic jtn^mttHt Mtomcn , fo fnatc ituin , &af 
DcrgltitStn ^Sdtcr ipieDci ibr offidum f)rtiibcltcn. ©a^ci: 

tnan nad) l)tr ^)ant) ex interpretatione Prudcntum cclau* 
btt, mbit Cin ioWd Jcilamctlt, quod contra dulce of- 

ffim i^&mn i iU protcfticm 4lM) iU (Uttcn^ > Querela 
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Qui de imfficiofi agunt. . 
$• I» Non aucem liberis tancum perixuilum cft» 

lelUmentum pai«iitiiin inoflictofam «Uire, vtfom 

eciaai 



tantam liabatur » non adUo » quia noa defcendebat ex 
icge. Iieges enimac^ioBes generant» noa^ierelas. Conh 
ScaaT» si f. i. i* u>. ^fm W CujACiva iJi. z. Obf^ 

t ai. i)cr ^i\)xm% getDcrcn , iHieriitoOcm A ^.f.h. #. ck 
nc infcription flcfimben / a« o5 bct: Cajus fijec beit L. or^ 

dam f. Titiam commcntic(( bdtte/ tKi$ bic Querela inofl' 

ficioii mi fol(t)em Lege ^eflofren fct). Mtin er tf} berejti 
. MTt t)ielen JCtis biei foHfi refutire^ iDorben. Conf. Bynmr^- 
MOEK L 1. oif. c. iz. SBorju ttoct) fommt , Da^ / ocnti 

fold^Qiierela ex lege fdmc^ man fcim Fiflionem no^ 

Coiomn gcbraii4)cn i)urfpc/ fo icOoit) Dte KinDcr be^ 9lit« 
(leaung btcfer C^ueid tDttit tint> fagen muiTen , ibr dSatcr 
fei) mente captas, ntcDt bcQ ^BerjlanDc scmefen/ Da cr ftc 
' exhxrediret/ utio i()nen einen fremoen Dorgcjogen- Conf. 

' GuiL Marani ParaMla de in&jfichlo Hftamento. Heinec- 

cius i|l anfdnglicf) autO Dc* Cujach SKeonmig gefolacr/ i^t 
o^er in ber neueii Edition feiner Anttqumtum ad infi, fit^ 
gc^iDcrt^ 2>ic jiitnDcr iKWcn f eine adionem , f9^^ 

qaerdam* imploriitiiiieni oobilia judida oificii. Patcc - 
dicebacar inofficiofiif , Gmtrft^ecatem& dulce o^cioqi 
feciiTe credebatur» <i iifiem cdiaciedayerat bjufte. Op- 

petere debebat pater doldter mortcm» quod fiebac, fi et- 
;iam po(\ obitum liberis profpiceret» XoA^i Rairon ni4)( 
Oflcin De? Dcn JEinDern contra teftamentum parentum, fou# 
|)em aui^ (H^ ^ Sltern coiura cedamenmm liberorum, 
gHl^ ^ DCQtKn contra fratres galt. Gundling. ad jf* b. 
€. 7, 8, Hoc fine dobio poft LL. Xli. Tabb. dflmom 
uiirdaics in hit eiiimpecnuflSuDeraca^redarefiriim. 
(li aefcDaf)e alfO , eum jora mitdcereoty fam in foU 

• (Dem SaB OUf ba^ Arbitrium Centumvirorum an J Denil 
tn aUen Adionibus , fo contra honeftacem aniiieffeu/ 
Hiena man ad Centumviro^. ^SyCii baC StBRANDus SiccAMAv 
f in §rtep(dnDif({)(r JCtus & Theoreueusi Auti^fuarius & 
PraAicas , Dcr au(t> LL. Frificat commentirct^t/ ViVSt 
Je €emmviraU/udkw qti(titklm, tPCitDtt le<|tcre Traftat 

k pan iu §raiiedcr emiitf md arnl^ Jhfimra (h^t^ 

wtmt ^clHt/ Admurable fletejgCt* ^CC Lcx iEbutiana , « 
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aixiL libexorum pareatibus. Soror auccm 6c fracer# 
rpibtts pcrioois fcripcis hxr^dibusi»' a, Sncm GonfiU 

tmio- 



Txibuna plebis iEbutio lata , mt Utfil^ t Dap man Uf^ 
Urfct)iCDli(t<l/ roUcOeS in LL. XlI.Tabb. dunim mar , 
bcCU. 2)ad gtfct)al)e Seculo IV poft urbem condiram. 
Tufic PitMknrcs emoUiebant jus dorum ex aE^uitaciei 
t)W m^mtn auCt) caufas teAameatbmm m , litlD gobCII 
lKlliptf(»^(t(() 9W)t/ nbt pietas m libem dcfioefet: 
HOUrDC llfItirfU(()Ct in Judicio CemiimTjfali » ubi prarli- 
debat Pnetor. Plinivs Jtmior in hoe judicio centum* 
Ytrali caufas agitavic. VtoL Eloquentiae rccam- 

mendirt CivEronfm prse PtiNio, oM m abcC 
Fs4Nii Rpifiilas,) Siefc Judicia DaumeU fub Im« 
pcratoribuai CeiKu^virale dicebafur» Dcntt tMrcH 

«5^. mbiis> wi icocoi iMiclicn I- gwcNci/ alf^ lof. Mc 

tmn TOtuDdc Ceotomnraf limiifC^ . forii haMiaat 
fiidtcium » hafta pofita , am la bafillcis 9 fi tempeiks 

Srohiberet. ffior fcicfcm Judicio ceotumvirali ni- 
ii juris ccrtiiMSic decidictc» na(l) il)rcm naiurlrt^m 
©crttanDC/r unD votirtcn pcr majora, Dagmanfitb alf» 

^ Ht^tl f)CU)t{f(i( Miprc^ten fonte. Examinabantcaufascs 
atqao & bono. flC^HNICt OIKt) feic €au£ftt fi pt- 

ter dolce officiutn oc^ezerat comra coocra joc 

IromaiiiQS» i^J tam OUf M arbicriiuii jodicom illo«* 

rum ail , uni) auf bic Eloquencc DeS Plaidoyeur , t)a()ec 

mandicr 6o^n reuOiric ; mamt^cr a6cr and) nisi)i SScnrt 
l«r Advocat l)iega(l)c plaufibie DorflcDtc, fo jagte man: 

Teftamcntum rite clt conditum« fed inofficiofc, ^crTe- 

fiatof liutp mciK bco $&cr(}ant)c aemcfcn fcvn/ refcinda» 



1 









lliiwffe C aifit 

• bono onmes cadae addiincbantttrf v.gr* yits loxii» 

riofa fiiii > t)ic benn ber aegenfcitific Ad?ocat mit feinet: 
Eioquence ju cr[)el)en n)u(le. SBeii man obcr Den coio. 
rcm furoris orau^cu mujic / fo admittinc mati Do^ m(t)t 
-jern bicfe Quereiam inofficioii , njcun cr fon|l fomc iii 
IMi €e!nificn tdoiigcn- iH m odiofiim fuid* fitu 

"go fi ]r#iquit pater altqoid» fed non fatis» non hioii. 
MCelcni-t 'fed a^iioiiem focitis fiappletoijani. ioftkoar. 

mf aiicb 3U^t 9Cl)en , an ooa tcooociaTcrit faoic 
^ucrei^ U a|aovcrit t«fiameaium patris. Iiem n)lC 

^ / laiii 
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IHSTITUT JuSTIMIAKi LlB. IL TlT. XVIII. 

tiiicionibus ^ralati fum. Non ergo comra omnes 
iMerciles agcre pofliint. Ukra itam» igiciir & lo^ 

. ,rorcs 

•r - 1. • ^ 

• ItttlflC CC ft(l&e flifl gCftftrDUOCn. Poft bicnnium noii am- 

f>lius admittebatur querela inofficiofi. S>a^ 0Cf(^^C 
ti , mcU coiar furoris mtific 9c6rau(t)ct merbco. <gl 

fi4)i(ftC ft(|> fUC >it ftinkcr. HiciK OMlrill fiSen/piitrem 
fbriofijm fiiiffe, S>a< tWlcm fo (ongc/ dll tCC Jttdida 

CentiimviraKa baucricn. Qa. ttian bcnn DCrt jtin» 
fecrn bic Legicimam au«gcma(t)ii Refp. gccolrct) ift 
ticn ctmaS octt^ijfe^ au^gcmactt rootUn , abcc man mctf 

ni^t accurat, IDiC t)ic(. §• «^^- Hadtenus n)ac ttU 

jo biC querela inofficiofi ROCt) incerta» ^(CnO^t) bat matt 
(tfltflC Caufas SCfCttbCt / IIKiaia(t) jtCt) t)iC Centumviri ti^ 

tm/ bif josnMumittaiN, imo i(i9tC/ ba^/ IMI nian 4e- 

cimdiim LL. XD* Tabb. fUnCH GOlHt ^ cauia cnttC^ 

• I^n rknen/ cc cS gcdnbcrt milfen moltC; unb Ote9}(iicc 
gcn)iffc caufas ifabin foltcn/ wcnn ftc it)cc StinUt iu ex- 

, haerediCCn flet>dd)tcn. 6C tJCCOCDnCtC fOl(t)C5 b^l) Dcn libe- 
lis, parencibus UUD fratribus. 3>enu mau qmq nOtt> 

ttcitcc , t>ai man antb 9$ruDcc unb (S(t)t))(|lccn mHft prx- 

(eriCCn (Otlte. & ifi DOCt) comra dulce officium » con* 
tra dttlce fodaliumiL Vid. Diiega m^a. {RunnNCili nvd^t 
IHir CCfM!DCCt# «t cKhsBcedano fiat rice» fedpacer etiam 
-6idam idlegare 'debet iuftam ab luerede pfobandaiQ« 

Olim tilius exhaeredatus probare debebat» fe nihil con* 
tra officium filit peccafTe. Supponitur crimen ingrari 
animi. ^maC lajfett ftC^ aQC malefada ad ingratitudinem 
referircn , fcilicet m\i mau fU((|Ct tKn iSaM: ttt proftitui- 
CCtti abCC NC 14. Canik ftatiit« in Nomtts dire^ 
i^atom animum ari^t Sfixin (6nCC ^CC ibcn fo po- 

fiUiiccn/ «ic^c^Mlcficci bici locmi fic iNNt licr Sl5g5ti 
tccct) cciNn , aM m 'jibgbttccc^ madt^cn. SBoc tmfcm mu^ 
llen alfo Oic JCtnbcc 6cQ)eifen negative, ba^ Dcc fBatcc feinc 

Urfact)C flCl^abt/flc JU exhaeredircni quodve a patre allc- . 
gata caufa fic falfa, ob f(t)On Griebner fol^f fuC Ctma* 
abfurdc^ b(i(( / je^O abCC liCflCt 0a5 onus probandi cau- 
fam exlixredationis bcm hjeredi t^. JbUl OicfCC t& lUCtK 
tcnm^ , ^ i(l Oer @0^n hseres ab inteftato, inii> ^t 
«eflamenc# niCN cnmw^ 116^10 haereditatis petiliMem 

^niuficacn* ^cil abec Oicfc querab odiofa xm # iuDcm 

« fin^U IOCC)>€n muOC/ tefta^c nto iaox mcncit 
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r6te$ cognati nuUo modo mt agere polllint , aut 
agcntes vinccre. (z) 

' • n • 



jf^mcii aud) our in fubCdaimi, inA dtt eiit 

xemedium extraordioarittm t)ict)t t^er erlauM/ 6t$ mart 
fcinen nn5ecn modum )u bcc (Srf fctwfft m gelangcH t^ane. 

(a) Daruf C3 querela libcris & patri. ©lcicftlDU t>ie €U 

Kcn ber tuitudicten 8tebe unD tiem OHicio pieratis iumt$ 
btx ^anDeln 7 tDenn ]te i^ce XtnDer unrccbrmdftger Wtift 
' iinb ol)ne urfacbe entirbetij olfi» NiMn DiefanHyr ^ie SBahi 

' ber ttbel/ fi pacres, a qoibut toc beneficia acceperunt, 
' edmedant. Itigratiffimus eflet i qui parentet fitie cau- 

fa cxhercdes fcriber^: Jmac itl bcc 0ol)n Dem gsatec 

m(t)tS f^UlOli jure ftriao i DcC @Ot)n t jl nicf)t Ciief t)Ol| 

bec Satnilic, itnD f)af Den Patrem nt(f)r in feniec (Svvaiu 
UnD Da Die l iebc Der 5f inDcr geqen Die €ltecn m(t)t allcmaM 
' fo gco^ ift , fo i^i Doc() Dec lex auO) bicnn ^iet unD ^a(^ 
* 8tfc|tf , 1)0$, iMnn Dtc jCinDec i^re &im obQf UrjMDc 
tntecOen molcenv ftu^Mefen ni(t)t rmm Die Quereia in- 
oA(^ofi|reo jle^en folit S>eainad) i)at Der imperator gcf 

n)itTe Caufas detemuRirct t ex quibus parenres ^ libcri 
exhxredari debent , DCC JUfllciCD aUCj) caufas gCfj^JCt, ob 
quas frarres & fororcs fe invicem exhaEred^ire poflunt. 
; 2)ic Centumviri CClaubtcn auct) befagtC Querelam DCn Fra-. 
tribus) n)ic V^ALERius Maximus L 7. C 8. §. i. 6. 7. g» 

m Q^pel anfut)cct/ baf auct) «mici foi^e anftcOcn tftna 

4ien , mett tm Centuimrt ex: aequo & bono |udidm« 
. ' C^nf. NoonT 4dJ( de imfic. t^am. SBobct) ti obit 

Run tnfonDcr!)cit Darauf anfam / ob ciner feine ®a^c pi- 
toyabie »iocju(leUcn mu|ie. f onte abcc f einer Die quere- 
lam inofficiofi aitlleUcn , mcnn cc ni(l)t gan^ unD gar cnti 
ecbct mac , otec aber in anDece 2Be?e m feinec Pra tcnfion 
flctangcn f ontc Da^co cin Arrogatus , xomn ec exhjete* 
' direi iDurDe/ Mcr ftct) m^t bcDtencn tonie / n>etl'MeU' 

§e& jtfin fur it^n^forflCt/ unD i^mquortam Mn M Ar« 
rogatoris SBerm^ iUgetbeibt Compertt querela illi » 
q^t rite ^idtoi» fednon jutte» iotqtR exbaeredams cft. 
PrsMeriti nOh' neceife habent , ut eun inlhtuant , fed 
teftamentum eft nullum. 33ic Prsettriti fii;o {j^p, 

auM^lMen, fonDern no^t) in Dec grbftftafft. (?i(i(t)c 

leriti obCC |inD jure Civili pro cxhxredaris gct^aUcn aK)Cs 
|)en| V. prapteriti a marre > hM enim cxlMCcdarc ne» 
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aiio jiAre veniunt ^ de inofficiojo non agunt^- • 

§. 2. Tam autem naturales Uberi , quam lccuu- 
dum ^ noAra^ conftitutionis divifionem adopcati , ica 
dcmum dc inofficiofb teftamento agere fiolUint. fi 
miUo alio jure ad 4ef un^ti bona veiiii e poilint. Naiu 
cjui fld haereditatem totam» vcl parccm cjas^ alio ju- 

rc 



. quic liberos. Si$eU t& ab(C bod) UnbiQig mat/ prartericam 
ede, pro iniqjue cflu»«iLtto habcbatur» t^a i|} t)U prar* 
teritio loco cxhzredapimis. (^lXCQuetela inofHci^fi 
t|] dltercfciffie teftantentiqaoad.oinnu olim, bodic niti; 
quoad haered(s inditotionem. • <t)a< teftamentum il^ac 
olim nullum ex pofl fado & p«r indiitAum, £)icfe 
Querela itl ciu Medium extraofdinariiim , A(flio, 
IDCil man / IDic qcfagr , bCl) bcn Judidbus Ccntumviralibus 

fol^c anbractic ex «quo & bono. 9Ran tomc ni4)t ex 

Lege llogcn » hinc agere non ^ceraf filius coram judi- 
cio cencuinvirali , tpo^l abct queri , querulari , fe ii|ique 
dhaercdammcflre. 3tt (j^ertla inofEciofi .(H^r fiM» 
t)CC Ux Titia, n^COCCCilt non^cos ®c(rgcJ?t)cir gc^ 
flCbcn / fonbcrn (tC i(l «x intcrprecatione pmdcBtum ^ 
ex Philofophia cntflanbcnJ hinc querela dicitur. 2iu(& 

t)tc Praetor {)at fic ni(t)t ctfunDcn/ n)ic PiTHotusgcmcDuct/ 
nid)t nuc t^c^mcflcn , acilfic qucrcia ^ctiTa/ ba bo^ fonfl 

'|)j|c coDcelfiQae^ Pcacnuris aAioncs.gCRCtUiCt n)CCi)Ctl , fon^ 
'j tCfll <UK() # qoid ipfius trihunali tales cauik. non 
' agcbator f fed conunCea^umviris» ob CC qlctd) DOt^ IMT* 

Sautcr Negotia, Mc oufiMtklitt^einidrcu licffcn/ imir^ 

l)cn ba traftirct / unb Rimto Jumor ^t •bfcrvirct / iKlJ 

fi(t) bic Advocatcn ba m crHcn bbrcnlaiTcn/ unD fo ma« 

IPCU raifonnirct ; Dap Offt Clncr 9ie(()t bcbaltCn / qui jufte 
crac exhicrcdatus. Fratrcs etiam habent querelam inof^ 
ficioii I ii turpis & infamis jure perfona fit pra?Iatas 
aot etiam perfona fordida & maculata* eutigc t)dUcil 

I9ar auf totc Macnkm tiit^tt f ofctn tnoR fan oti*.]^ 

NoveUisfcbCtli tef tnacidatar fc lbrdid«.perfiiD«».r.f. 
li^ofes» lenones»i&c. onmi jurc civili oaiofic ^cmcfcn» 
Si caufa aderat juHa exprciTa» ctiam pcrfona ia£imis 
ftatribus praeferri poterat. 

' ... - • 0)Su 
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veniunt , de inoffidoib non poflimtl (j) 
>fthunii quoque, qui nullo alio jure vciiire poUuiitj 
: inoffiiaoifo agcre poUimc * 

Z}e eof cui tejldt&r aliquid reliquit. 

$. 5« Sed ha^citadccipiendaiunt: li nihil eis pe-* 

kus a teftatoribus tcftamciiU) relidum cft* Quod 
loiihra conftitutio ad verecundiam naturje introduxic 
»m vcro quantacunque pars kasrcditatis % vd tes eis 

' ' iucric 

*•■'■ " ■■ ■■«!■■ ' ■ * '■■ II — 

Si Sinige aucb t)or / mcnrt man mm mm SrcunO 

Cine perfonam maculatam DOtSCjDgm/ fo tDdtC bicfc^ com 
tra officium amicitix^ & amico competiifTe qir^relam* 

Slber bol i(l (tiijftK S>U Komcc (cbetcn jmar fo, mtc matt 

fol(()C B«f6im«icnf bc^m Vaiaio MAJOftto fia&c&. &ii 
mntmt <Im joridice ni4>t aiccndirct. Uicra fracres ft 
ibrores non extendebatur querda , n)cii / ic mcitCt Die 

Razza bcruntcc (ic()ct / jc n)c itcr minuirct jt(() ber Amon 

XJltra fratris & fororis liberos jus reprjefentationis Jo« 
, cucn non habett & eo folum cafu « H frater in que- 

rda inofficiofi inttituta vidoi; •CXtittt & immprtuus ef^. 

^oiic enim jure reprasfentadonis etiam in hoc jus fac« 

cednnc. Olim ittu|lc Mr iili.us bCflWfetlr officinm 
: fmmi erga patrem non neglexifle i bctm « imtfte eolo» 
« rem furoris patris I)rau(t)Clt- Paw qitidem iri panrias 

poteftatis filium ctiam impuberem exhaeredare porerac 

finc caufa. ?Kan fal)e abcc t)oc() n)o()l / ba^ Ocr Satctf 

' ta^ Xint) nid)t a^ftimirc / quem non honorat , non in« 
ibtaiC) cui extraneum pracfert « dulci officio non fun-> 
' 'gem. £NC farmQla esducredatioms mor 

rptopidflo & expuifio tMc btHt) betiefi Xinbci»! ntiatttCi 

> tnl^lll 1186 CIII|l^tAU0* Hinc > Bomini » eum polinofet 
rfierem famnatiioreSf qoteel» liliiciiielHeioii tefta- 

mcnti locum fecerunt. Sic per indireftum ceftamen'* 
' tum patris duri rcfcindebant per fidionem furoris, Ex^ 
. baeredatio ntu|lc CinC depuliio fct)n ab omni h^redita- 
: tis gradu. £rgo non fubfticui poterat exha^redatus* 
/liam fubftitiicio& eft inftitucio certo modo. 'iDailQail* 
£(fittmtnl 0ien0 olim uiern ^iicn cmn omnibcis ca^ 

SkvjMinatt^ fa|l ti^ auf 

JusTmiAiinni, " * * • 
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fiicric relida , dfe inolficiofo qucrela qiiiclcentc , 
quod cxs decft , usquc ad qiiartani lcgkimac partis 
replcacur : licec non fucric adjcduin^ bohi viri arbi- 

tratu dcbcre cam compleri. (4) 

ij/ luto/' , cui mhil a patre reliclum , pu^illi nOm^ 

mim Itgatum acceperit^ 

$.4. Situcor nominepupilli, cujus cuteiam gere* 
bat» ex tcllamenco pacris fui legacum accepcrit>cuni , 

• nihil 

(^4) Practeritus qucrela opus non habebat , nifi a macrc 
vel avo mattrno fuerit prxtcritus i btnn M i|l bi^ prx- 
icritio fo Dicl ; ClS cxbsEredatio. Jlodic j|l aflC6 qc* 
dil&Ctl* Ccrtae caufae^ pofitiC funt cxhseredactoni. Hae* 
res itiu^ bctDcifctW filiuiii.ejas ctiam caiifam expcedam 
cotnmififle. « SDol reftamsncam refciflum 9c^(ni(()t9(in4 
dbCtR ^auffen^ Nbn opu» eft colore iiiioric . Querda 
tameil tnofliriofi odiofa manet. X)cnn man ftet)Ct t)od), 

. patrcm dulci officio fundum non eifc ©fl|)er n)Cnil 

. Dcr 58atec ibm nur ami fub timio honorahia inftitu- 

tionis vcl alio etiam bilUcrlaffCll / jure veteri agi pot- 
. erat ad lcgitimam fupplendam. InAitutio hjtredis e(l' 
honorifioi » n^cnu vSi tmw ium fuccefliMre unb 
CUicr mcificr &»lcr wiBlllL^ Qlm biemiium prarfcrtptum 
erat querd»» poftea qtttnqumiium. Aftb fuppietoria 

. yero eft remedium cirile* ttnb-bltibct bC9 &CQI termino 
t)er |o. ^0S:)Xt' Qoerela non prasparara non ad fiiios 
transmittitur. Quilibet enim injurix fuar renunciarc 
potcft. Ergo etiam querelse inofficiofi tam exprcffe 
quam tacite fado claro. Sic, dum lilius legatum a pa* 
tre agooicit; teftamentum etiam agnofcit » quereUe 

'inofficiofi TenuDciaiTe cenfetur. SHrlmperatorabeC f<lg# 
IC: DtC bantdis ittftimtio fDS nUC per querelath ino& 
Anofi Ubcm i>auffen faOCtt , t)iC crmra capim Mctbcit 
jlebeit^ £rgo fan tyer fitim auc() querelam inofficioii 
anlieOen/ & hac non obftante legatum pctere : benu 

bicfcg tpntlc ber fcriptus haeres Do(b 5fjal)len. S>ag l)at 

BtYER $n Voftt. ad Dtgefia L t. obfcrviret. ^(itt fau 
autO btefCl. in foro braiN^f «t^ M)M ftjC JjtoA^cca vul* 
|accs contrasr (tnO* 

. . . • • - • 
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hi\ erac ipii cucori rcliCtum a pacre iuo > iiilailonu- 
as poceric nomineiuo cleinofficioib pacru ceftamen- 
> agere. (5} • .... , • 

S de ino^ciofo nomine pupiSi agens p!ccul?iierit. . 

$.5. Sed ecoritrario pupilii nomihe, euinihil 

•e\i£tum fuerat, dc inofticiolo egcrit, & fupcratus 
e£t V xp^ cucor», quod libi in teftameuco eodem le- 
g«KUm reliiSaiiii eftj npn amiccic. (6) 

5 * [pf ffffarta legitima, partU* 

^ 6., Igitur guattam (7) quis dcbec iitbere , ut de 

, . . . . . . inot- 



Cs) ©<t Cafus 1(1 t)ie(ir : SBtnn m Tutor cx teftamcnto 

patris fur fcincH ^upiflcn cm Legatum bcfommcn , cc fcl5(l 
abcr Dor ild) nict)i6 cci)aUni 1 fo (an ct oumotO Quereiam 
mofficiofi anflcOcn 

(6) t)iec ijl bcr Cafu»; SBcnn bCC Tator notpinc pupill! Tui 

de mofficitfo (tdset / aber beii Profcfs inrlicM/ fo tfl t^in 

' ballCftiflC/ W«* Cr felbfl «r «ftamemo patris pupilU fui 

Mommen foacn / boc|) nitfti. abflcfpuoc()em 

Si iilius legitimam babet^ exhaeredatus non cft > pa« 
. . pulariter \mt man itOOr ; ExlmcdaKus c(l usque ad le» 
{ttimam/ i^i juridicc ezhjercdatio fopponit propulfa- 
\ denem ab omni haer^diute. omm etiam legitina; (jnc 
detenliinaTit qaantltatem legictmae eshaBredatis tribuea» 
\ 'd«. 3)08 i|l iDtC quana ponio portionis hiereditaria;» 
qux dicitur portio ex lege. 3?a(I) DCT SBcmutrfft fau matl 
W4)t5 finDen bOn l)Cr legitima portionc, muxw folc^c i)at 

, i^rcit Ucfprung bcn legibus civUibus 311 bancfen. »DZaii 
fol)c itmilict) ^ bag fo Dicle SBdtcr bcr naiiivltct>eu ticbe oer* 

' l^cn / unb oimc Urfoc^ i^rc Ainbcr enterbercn. Daitiit 
jnioDic^ liceintia cxhaercdandi eitoal einjej(t)rdncfet mnc^ 
bc, (0 oiir&c jmar Dem $Baier ctnc icv» difpolhion 6ber 
(em ubriael®crm6aen aelaffcn , oNr bcn 5lint)crn einc ac^ 
oifcPortion eorbcNt^n, i^cltfte Ocr SSatcrbcn 5t:ni)crn 
d1)(k gciuiQfamc Urfa*e nic!)t nel)mcn fpnte. Claudius 

Chufutius, Pro£ |U Orleans, {)nt ponlont legMli 

((t)tub<n. gr nwt ctn 8cfcf)icftcr 5?umani|l. 2>cr jaaet/ 
it Detwtgca-iii^l / tM^ Dte diomerel.ai(portioncm 
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inofiiciofo agere non pollic ; Uye jure hsredicario ^ 

. fivc 



kgis naturaUs augcfcftcnt Bynkershoek l)at aUCt) <iefendi- 
. rci , qxiod non debeatur cx jure neceirario. 3)Uf( Por— 
tio qu4rta portioois hxreditacis ifl alfO Do4^ luereclitas 9 
tCtUl tl^ |Iccfc( in mniiibiii rebus h^redicariiii tinl) Q)Cnfl 

Die eodx 110(5 fo tvrnia mdtc / fo |U(ht betn »imcc£&(tr 

bacin / Skict^mi^ ha^res in fexroU oncis in omiiibus re^ 
bns hsereditariis eriam jninimis fextulam iinciaB t^at, 
in praecifionc mentis, 3)cnn CS }(! cin jus univcrfale. 
2)iC legicima iii nid)t afliCjm flCtDCfcn / fed morc , difpu- 
latione ioTi^ ratiocmatione Prudencum otta » uti qui" 
dcm qucrcla inofficiofi. SRan faqlC: BlCl^CUU fmD t>0<l) 

fo fleflcWi fie mflm boct) tt)ccn JCinbcrn oon ibrcm SBcr^; 

moigCtt Ctl09^, ^intcriaffitn^t Dur um cik » ebf i^lane exdii^ 
dere* Moiiens ce^ifeturjreliqqiflre Ijjbeij^ Tuii bon;( fm^ 
Ergo terta ftatuatur quantkas. Durum' eft' exciudefc" 

liberos i qui func Syndefpotx ; aliquiJ faltem relin- ' 
quendum c/t iis. Imo ficuti liberis legitima danda » 

Jta & parcntibus & certo cafu etiam frarribus & fo- 
]ro#ij|S»- . ^erusani liberis« propinquis bona reliquerunr, 
& penes' eos ij^pta cfpt. tei^m^nta, .^^i(t Utan ja an^ 

Dcrn »fl< Jtt jtttC tj)Ua/ legata rdinque,, 2)ic 3J^cp 

WitNlctcn rti4>t unrc4)t/ n)cmi {te fASten : & ifl ^^mm 

* ^ offietom amtci, im gc5cn Dtcl amicitia DocfaQcn # ttnb 

' t6 m Sobc tiicbt bmm. Qu. ajacum iil benn cbcn 
ante Justij^ianum quarta jum Jinfanq cinflcfcftct worbcn ? 

Refp. Van i)E Water j difcipulus Noodtii , bcS S8U(t)^ 

* ftdnblcrl in ^)oaanD @oI)n , h obf^rvat. jur. OvW. |)at 
ti fciii proponirct / icb giou^ , cr feat t$ oom Noqdt 

|}Orct; UxFalcidia, faoct cti nititUVt alS biC quarta. 

auffommcn. 9{a(|)fecw ttcmUt» Pm. FAs.dmi7s» qui fob 
Avev^To visdt, otrorbttct/ ba| bcm Wedi Dctgbnnct flq)it 

foltc/ t)on aOcn legatis, bic i^m in bcm Xcpamcm mim 
3al)Icn anfcrlcget tDorDcn / bic quartam ab}uji<l)cn, nc ^t- 

fan tota ha^reditas legatis cxhauriatur , &c hscres plane 
nihil accipiat, »0n mclcbcm lege aud) btcfCC quarta pars 

Faicidia gcncnuct worben j fo fagte man : S^eil &ic itinbec 

mnia(ien< harredes fci)n fOikn / fO fofl thntn ad imitatio- - 
Siem ouartae FalcicKa? bcc fticrtC iU fXfUt le^ibn^ 

DcrMciocn VTd a Costk ad Pt^/iniit. Jki. & 44jijip:: 

Hsjnupms X* de ufiamm. ScHwiim furisfr. AnH^Ju^ 
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: )ure iegau , vel Edekoauniili : vel ii morcis 

cauia. 



es habeac ^uartam. Extraneus hsUieat quarcam» bCltH 
i; ijl hxces. ' Filius ipfo jure hcres erat. ' Ergo quar- 
am babeac. Parebces »' frai^es » fairores oerto feofu fuat 
lafredes. Ergo quart^m habieam / uc itt lege Falcidia. 
Ago legiiima eft itnitatio quartap Falcidiar. &filt)tU 
\U , Dafi bitfc Lcges in Comitils tributis Donbem 3BolcC 
lonfHtuircl nJOtbcn. Duarenus mconcl / bic legitima fei) 

X quarta Faicidia cnt|l(tnbcn i abcc ii til falict) / fonbirti 

inc occafione ^jus. Justinianus raifonnirtC tldil^htCitil^ 

uiDcri, bop mmlict) 9Ui(()n)el)l o(fiecmat)U bicQuarta ia)u ' 
mmttuqt, iinb fur &ie XinNr/ bic bo(t) fon|i tttbm 
mtn fci)n follen ; biel m )mm n)<K. £>a^er Dcmftnete 
r , ta^, wcnn 4. s;i«bec unb bcumcr «Hjrcn , ber brinc 

ri)Ci(, triens feu ^.Unci^, bic legitimam au^ma(!)en foUC; 

bcnn obec berfclben mel)c ali 4. bori^anben wdren , bic 

^elfftC , femis , 6. Unci« , iUC legitima augacfc^et fei)tt 
oUen. 61 tii abCC ad interjjretationem legum ju mCCCf CH/ 
MlpMcquartalegicimaatt^ atttCCiE^alcidia gcncnncClDicb: 
:g. i.9.jf t %% & )i* Cb' #• & MpudfAmjH i(€^ 
S^a». ltf.4. ^ f-T* !Sfamtt0Cta8Ctl9OlOCII,et. 
am ab hac quart^ • & fic ab omui hanmficate pofle 
)ropelli , fi caufe adfint juft« , legibus probatas , jam 
p{aB hr caufjB funt examinandx, n)ClCt)e Justikianus i« 
Viu/. X 1 receaiicCt* AAuri fuintts 

l. De oau/tt exbiercJandi Itheros: jiubncmli^^ 14. 
Caufac: 

0 VX)enn ber Dater ron ben Stnbern ^ef4)U* 

gcn UDOr^cn. Patrem vcrberarc crimen eft, licec tibi 
iDjiiriam inajlcrit. . Aliud eft.«,ii ia nioderamiue iacul* 
pattf.totelac fqerts. Hodie enun patria poteftas non 
confijRit ia jure ocddendi. Si per alium verberas. pa*^ 
trem, caofa eftprorfus fimilis. Miiue tamen non m^ 
ficiunt. 3)a olim bCC exhzredatus bcmeifcn mujle , fe 
patrem non verberafle , ncc ingratum fuiffe , fo Ucget 
hodic bem hasredi ba3 onus probandi oB / ba(j bic in te- 
ftamento allegirtC caufa exhsretlandi n)al)rfci) , linDracnrt 
Cr in bca SBCO^ ^fuccombiSCt / (O fuccedirci bCC ^iacxes 
ab ifiieftiito.' 

G g 4 %)Ait$ 
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can- 



a) Al» srme J fMri JeJeeus intulcrit ; Ubibuc lo- 

MiitDtn fei)ti rcur^t €r wucDt iitttrfiitirtt W « 

tCDtt, & cg«un, am.ttebat. & erf«re/e«L &5S 
OlltD flltc(0 wabr ijl, Ulius tanu» id fpargererion 
i« B ^"''Li Wf«H)0(t) niC^I iracnndi (ler. 

wn. , Refp. @it imD btm ©oDii abcr nim mvok. Ro- 

. Vaaxtm neceflartt oeOorc Huc Krtinet . li filiM, m. 

trera vocavent tmcn ^UIlMjttoIf . ^ ■ 

Itr aiiet , UnO Dtll Patrem incarceratum niltf liberitoi 
nam venerit. Dcn eeftnttlOW «WtrCtn. ■. 

kJHA'!!^ ^*w«awi»w8, »afi oerfelbe tintn irofftn 
««tall.anjciiicai ^^awim erlitttn/ fi axcana omnkS.- 

rAiS^^T^^ fol*t« glti* roabc rcart, f» 

f??s ctn5tinD/ fohtei au«ju6rtwn, 

«no btn 3^ater iii*t aflcin in mmpf unb S / ft£ 
Jmi ««* ,n flroffcn ?OerJu|l imb i^mm & 

•bftat, fi pater talc er«men admittat, ob ^i^ , 

m accufari poteft^wu Tirnrs ink Acjjn/Recbt tm 

ffij^n argomentntt. «0« tS dnOere eeuie faoS. FiEu" 

^J^JrT /r^°8^"" malevolentia . t< mirD 

tarjll jtBingtn lofrcn. V,.n der Poil Exi^eJati^ 
»fl( TiTii/M refutirtf, & miror. TtrWM ii n«n vidille. 
Almd eft. fi pater fit pcrducllis, trnn etfw p«««*ec^ 

_«) Mfare* ktfiiia,, retim 9lti(() Dit infidi» niff U 
ftiBom pracparatjonem ga»mmw »(jrtn. . '. 
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.uiiuuQdo calibiU) , ^uoruiii iiienuonem facic no- 

ftra 



7) Gar^en, inclulum Ji negrtgat , mtim Ctn 5(tn)) fclHCIi 

^atcr oxA \m <Bcf4ii0ni^ iu ^noen }tut>i @orge trclitt # 
i tofftiXttb dom. |. tntt bcrutjrct nNMtcn- Jurc «n in- 

iria iiieliiftt!i'*fit i «ihil fc&rt. Excipe crimeo perdiieU « 
onis • tunc enim lex interceffiooem omnem removet. 

8) Vei furic/um, mm m\ 5Cint) fur txn SBour/ qui 
tnae mentistion eft, tctne @org( (rdgct jDcr6^ntHirf 
ti^ m(J)t mnqm lafTcn , M is&riofMi patrto aufnc^ 

IC, aliai exbertdari poteft, quia tanm iii(giani$' &it i 
am ad gracitadinetti nemo co^cor* ' . ■ 

9) Mimos fi fequAtur vel fafUommps. !£>aj IDarCll 
\(i)t ?CU(C / %ui gcftibus exprimebant affe(flu$ animi^ 

>ic HoRTENsius , fonbern bie Hdi oii( bcm Theatro 5ttent# 
(t) fcl}cn tfcficni nnb 6tc geftus aacr^anfe ^irfotiett 

xpnmincn , Harlequins. Romani* adwfiim putabant i 
fdvitati fuse in fcenam prodire , ba^Ct linobcn bct) t()* 

len bergleicben Mimi , bie auf bem Theatro offt ft^dublicOc 
kftus, e. g. cincr ^»ure, 5Cuplerin 5C. borHeaicn, pro for- 

iidis hominibus & infamibus get^altcn , Utlb i)(itit cinSBa* 

er treniji tf)tt, toma fein @ot)n einen Wen ^:pi(fclt)eving 

igirtC. OcTAvnis Ferrarius» JCms Paduanus dodiifimus) ; 

auf Padua \)alt mm tnlgemctn nict)( mi > cl ^t akr aU 

QttldoAiffimos^ros geOObO bCffcn Traftac Je PiSms 
^eUrum iMannt tfi , fcripfit Diff de Mimiei Pmmk^ 

nif. gonil l)at)cn n)ir unferJlMCbli(t)e Ferrarm. Jo. Fa» 

KTciui , 2ibt 3u ^clmlldDt / \)at i^u part edicec , unb 

Jallkngre in Thefauro Antiqu. Rom, Apud Romanos ^ 
nimi, arcnarii, h. e. fervi ad fupplicium damnati^ ut ' • 
:um beftiis in arena pugoarent, infames erant. ^^Oi 
tcl)cr a:a1) m X^VCNtv. 1 1 c. Vid. Diff^rb. mea in Gund- 

ingiattis /. }u pdm picfel^ertnfr. S>tcfcitft<lNrauf 

infcrc bctmgc OperiflcniutDConti^btantcn nnotjts apt^ici. 

:cn. ^enn ob a ql^d) Uin fttncr Slut)m ifl / nnnn ftci) 
:iu 9J?enf(!) auf teralei(5|en lege( > fo merben fie ba(f) bei) un8 • 
ni(bt fo t)erd(t)(li(^ / alg bei) ben 3lomern , get^alten / un& 
)tfrcrs Don grojTen l>erren befolbet. asipmcilca baben fie 
miter it)rcn eigcnen geutcn cinc SBanbe, bie ban unb man 
fptcUnmu^. ©ag l)at Stkvck f(t)on obfervirct aibcrci* 
pe anbere @ad)e i(l cj mit bcit^aucflan/ ®et|tdtif;:rn tinb * r 
WitOw^cfinMk S)c«ibartnb(ic(cra>esen/fon»crl.t((» ' 

. < • • * 
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ftra conftitucio: vel aliis inodisicjur ih noftri^ confti-' 

ia Mrf^kDencn 9\et(()l StAwett/ itl)<tt^ Scrortmiingcn^ 

mt attf bcr VIIHr^itQifd^en m» VOotmfiid^en Re- 
fomi^ m xt^^im , in todi)tt lefttcrn unur anbern bie 
Jtatjm 5 SBeiffer, 5ta^cn5 3imer; i. c. geure / bie )\<S) mit 
Spmt)in mi 5fafjcn bcrum beiffcn/ f onncn cxh«redirct mcr^' 

iKn- Conf.TjiOMAfiU Di^^ de liWkmm cat^fif aJimemii 
UpHmam. 

16) iUeretkHque uiMt^ i tDCnn er apoftafi|:c(/ Utlb^ 

fm St«|cc twcl^^ oDei^M iufDMtn4KiUi SBu; tttt<i!|u(|wi 

biec tliCtt/ tMII etll 5teteC>tlieologice fct) ^ fOHDCCH unk m 

prazt & ftro bafur flet)alren merDc. UnD ba bcilfet eS: u 

cft hacrcticus, qui in tnbus Conciliis Oecumenici^ eft 
damnatus» auc ab illis recedit. D^^ln gct)OlUl bie^ir^ 

rianer / €uit)ttianer , ?0?accbonianer :c. Hodie hacreticus 

eft » qui a tribus religionibus receptis recedit. ^ci) Uixi 

'mrftmeDcr t^ieSmtKnfc&e /^noib eat^oUfctC/ nod) die^c* 
. mirte dtcliiH>ti iur ejne 5le^creQ in toto gc^alien Ba^ro 
ctoer, bcr 1^0» Dcr £uii)erif(()cn iur C(Ui)o[if(t)eti Stetigion 
Hertritt / nicbt ex^ediret iDerben fan , a^er ctti 
OoacEir/ @ocinianer/ 3J?ennoni|l/ u.f.n). fogar^ba^/ 
n^enn bcrd(ei(()cn ^cutcn cimas oemiact); mirt) / foKDe^ DieU 
mct)r bcm Fifco an()cimfdQt / unD binbcrt nid^t / mcnn ei^ 
- mr tJorrocnDcn moUc , cr I)a6e t& Der 2Ba&r^)cu mcgen, unb 
ni(t)t au^ Maiice gctlian. . @o mac()ct auct) eine obcr bic 
«iDcrc ^ftnticrc QReonung # Dte eincr iuma()l uiiOt cbfle. 
int9iceti nflcn ntcOt 9bi^jum SM^t er exhsredi. 
M mertMt f5n(c. Qiu SBic menn ctnce ctn tiettfl morcir 
Refp. sQjan W gefNCt}t bit l^catC/ Die man fo nentut / fcOmar^ 
gu ma(t)en / al^ iDcnn ftc einc bcfonDcre @cctc mdrcn / bar^ 
mieDer fte ftct) auffcril gcfc^ct ()a5cn , uttD t)ic(tnci)r ermicfeti/ 

bnf mir felb(l a Lutherana Ecclefia abmci(t)cn. Vid Langii 
^Tiiiharlfarus, Si quis Anglicanas Ecclefijc addidus ef- 

fet, dubium forec. Scun Dic StotStn Stifobeti) i)at emc 
ftcfNiberc 9{e(t(tion eiti|gcfu()rei/ quam AQgiicaQam vocant* 

Mc nitdt gan(| Refbrmirt t0* vero filium AngUcafue 
£cde&B adibaimi exteredari nego., S)ehn DicCnglifCbe 
fiir(i)e (;at fcttt dogma» quod non fit Xutheraniim , Cal- 
vinianum aut Catholicum , ii (lccEen OflC DrCO SieligiOUen 

tarinncr. ^Uo iH fte Dc|lo bcffcr. 
1 1) Jeflanze veiet , toim Dcr ®o^n Dcu ffiatcr ju i>er« 

(tnUra oDcr iU MriN^m Wi «t ne teftamcDUimfa^ 

aiat. 
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tudombm continencur. Quod autem de quarc^ di- 

ximus, ' 

, ciar. Benn ba ijl fdnc coaaio, fcine vetatio , fcine pro- 

hibitio, tdn impedimentum. ©cc Cafus mu^ fo con- 

. cipiret mbtiii .Oo^ m iBam Dod). ein Xcilammt 9ciiuu|)f 

[Ijii^ Si intc(Utus deceflerit ^atcr,.ob Jilit iinpediQpi^* 
tami fircui haneditaceiii acquuit. ^,,, * . 

r I j) Seque nmgis ftOcif , lu ^)cfcnmci(lcrn I ni(l)f nur bie 

iiJ&iikik t(HUif (pOftCrn qui Afti»logix etiam judiciar^ji: 
L^nt opefaiD> quos MathetnaticosjHaraolos» Chaldaios 

eppdlam.. ek feoNo fie fuc Matheaiticot oulgeaeben , . 
iti^.LiiBtiiTs nteofiet/ fte odren tti bcr l^ot tcrgleittxn 

gcn)cfcn/ mon ^nc abcc i^;;e 5a5iiTcnf(|)ajft pro dirdpiina 
areana gct)altcn. 2Bctm c^ groffe ig>erren nuc fiir 0* lic# 

IDCfcn roarcn / magis mirabiies fcfe reddidiflcnt. ©cim 

n»ciMi mau Don eincm bcncfct/ er foune Miracuia tt)un/ 
fo fiinOut maa ftct) Dor it)m- S3icfe l^eute proplweoeun , 

ficnoett.nimiltus an / dlvinabanc de qbituPrincipis. Vid. 
aea ^ MajgfiattH. Infames erant & rci cri« 
^ si||inis laefie majeflatis , qni de ma Prindpis hmolMi^ 

Uxmt. ?Kaii l)i«ltc bcrglcicljen feute pro venefids , un& 
e^ mar cben ui(t)t n6ti)iii / taf mm^ fcI6fl t)icfc« praai- 
cine/ fonbcrn cS mar fd)on jufta exharredandi caufa oor* 
ftanNn/ rocnn man fict) nur ibncn gcfcfltc/ mit il)nc« 
umgieng Slnct) Dic '€^4}a^Qrdt)cr mccDcn t)icbcr gcrcc^nct. 
Dicas : (Si iii abcr feinc caufa ingrata ? Refp. j>er a?a> 
ler ()at f^m eo^n eciogen , Da^ cr eittt((K^li(|)e/ unt) nicbt 
ctnt fettter S^^milie fd^impfn^e Pro&ffien (ciyebUn foae. 

14) Riia Ji meretr/x, Lupanaria tolcrabant Romani, 
fed honci^as tamcn foeminas in fomicibus eife nolebant. 
Aleretri ces nomcn fuum dabant apud il£dilcm. Scd 

Qu* fSiai iil cine ^urc ? Bie cinett umtutWQcn ^ur^cU 
SSattm jeiiia(()t ()at y 9Ran Ean bie eo)^, to|u^> 
hoc pafiu Derqan^ I, ^nb utifcufit) gejebet , DOiDegen niOit 
non bir <$r6f4)cifft exdiidiren i alfo fouu Qud) Dicfc^ n^o^I 
tey Den Sbc()tcrn ni(tt fo (ilcict) angcl^cn. QiOcin man fic^ 

l)it nut Darauf , unde patri major impcndeat injuria. 
^ii f^urillcn , njdcfcC mit)t fO gar fcvcram difciplinam 
fUl)rtCtl / fagtcn ; Ma or a foeminis, quam a raafculis, 

^e^ttuitiir cai^cas } SudH Oll tVfltH 41011 in al»%«^^ 
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mifc caftitatein Don leitsn praetendiren tontt, foni)crn 
jl ifi onmmuni tita fo angcfe^ui mirl)/ weH man bts iti- 
' xus fict) fafi m(t)t me^t f(t)dmet; imD im f^^^ pf^ 
' t<ntlt(t) eiie{)let$ mil man fafl dSe fflios adMntecmm <Stt# 
jle, mmn biefe caufa gdten foltes meil ^ftcmreortu- 

ptionc bei' fUC limple neljalten miCb, qui jgnorat Vencrem. 

. H\m Foemina abec betommt aUOenn f einen ^ann m^i^t , 
' unD ji^et Dem Sater jur ©cl^anbe ubern l>alfe. ffienn etn 
iD^a^baen etn ^uf<®fefl iKr(oi)ren/ fc^Iagen Oie mim 

glc^ lierunter* FoenifaiaB PriDcipes hoc cate alim -in 
nb^aifteriiini detniMttiiiiir. Sed ridendttm cameti» axH 
ne pater o««a(k«iem dedterk kiiie lapfei» g ' ec l^Clt 

' fur feine toibitt ni^t qtiomt / Daf 0e etoe mi|Wii&iae^ei)i» 
ratt) tl)uwf5nneny i^r md)t« mitflet)en moDen , unDiu(Sr^ 
Iparuna be^ ^ieorart) ^ ©uts unb anberer UrfacDen roegen 
5pavtl)eem aii?nef*laqen > fo ftnbet Oie io(l)tec eine Snfe 
ttulOtQUnSf roenn iTe iu em ^)ucen4^e6en serd t() / ingra- 

. ticudinis argui uequit. ^(r fBatCC tOfttl U\it)t itbtU , tlO^ 
fkioe lOlOtH? till fit9r hondtom qu»at conditio- 

> ttem ffiix. 

Qu. einD fonjien niCftt tlOt^ mebr Caufae cxhapredandi ? 

Refpr StnDea Caiufe ^ji^ii/e^ » mecDen autS) admitticet/ 

* 3^S. iMui.iiflec an feihen ffiater fclbjl nicbt ^an& anaele^ 
get/ i^n oto Dunb eincn anOccn ft^l^ Mttif ba bet^ 

* fet tS : Quod quis per alium hat V icipfe feafle piiM^ 

tur. Caufae abec lan^en ni^t ^in , einen ju cxhae- 

redicen/ c. eiu homicidium in flleicCwoftl ciu 9rs([e< 

Crimen, foUe bicfc^ feinC t)iRldnflli(()e caufam exhaeredan- 
'diabgeben? Rcfp. Sicin» Exhaeredatio enim e(l odiofa» 

* odwa vero funt rcftringenda , unfe Da cxtcndircr man DCtt 

- Xegem ni(l)t mciter* i&S i)4t aucD Die ^aifi:be>3uri9fn« 

'/faccdtdt in cafo) tHl'<tin ^omicida in teflamenm pater* 
no praecdriret iMtben / folttKl ttftamennim pro miHo de« 
^"dariret. Et fi extiaeredaflet homicidam* injuftum ef- 

• fet. Sed ijuid fi blafphemus effct? J)enn We Blafphe^ 

• mic ttirO ja fonH nacft gSeftnDen bec umfldnDe an 8ci5 
unD 8eben beficaifet. Hubkr bacaucj) au* Oem Fundatnenr, 

• Djiil bie biafphematio in bcc haprefi |i((te ; foltt)e* ebcnfaQJ 

fnc einc Caufam exhafrcdandi flCbattcn. aiatin bie Raifon 

ifi fdlfcO I DO^ tt( Blafphemtt ii bCC hMn& ^^^. 
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'fivcplure$, iqtAus- agere de mofliciofe teftamencq 
permitcicLir , una qiiarca eis dari pollic^ uc ea pro ra- 
u ei$ diikiboacui:». id eil> pro virili portiohc qu^ta.' 

. TITU- 

i^uuu* nicfttS/ bag jenf« ein qroffa Crimen,aU biefc*. 
fcp: Dum jenua / Da^ oec lex bujtl iiiAt «u fpccifi* 

II* Parentes a Jsi^ris exkaredm p^im^ 

, a. / faren^ mfiAae. , 

, |. Jt c4rcer$ $Mcht/Mm negn-an^ mtt furi^. 

4. fi^ UH9fm /e^fumiHtr. 

. tefiars veteut» kil dc peculio caiirenfi 5t - 

quafi. • 

J2 viHent cuhile filimm* ^ 
1' fi A loctent magts 

%»fi pater m4tr$fifu infidias paret , IDell %% bem 

ticftct 

. III. trg§res exiareJarc pojfunt praelata turpi perfona* 
' U fi dederint damnum grave^ 
t. accufare cnmtms fi teutent. " • 

^ . fi $ftfidias fare»$. 

Hic quoque afia» casfie omi admitmiiliir, nifi finr 
oe fimiles $ hitic fiir , homicida , blafphemator edtte» 
fcdari nequcunt. tSflan fte^ei t^itmi, Wit Wl in hac nia. 

cena u^na (a) lu nnterfucten- 3(ti fllaube/ n)enn man Ja- 

STiNiANuM au Inn furem, qui fub patibulo fuit, fedPrin- 

cjpis gratia liberatus, erinnert hittt, er ijim auib Diefcii 
iteofi atibern mbt mit tn bic Qaifegcfctit. ^n bcr ie* 

gicima difputiccl mon notb 0 ao etiam im fiatribus pro 
eoipm mmcro augeoda fit ? Negam cemmamter » mA 
JtisTmiANDS jiicbW m katnbm qciaget ; 3iaein ubi cadem 
cft rario > ibi eadem tMHnino quoquc eft difpofitio. ©ei! 
Srubcr in«p aud) beit>eiffn / fe non fuiffe ingratum. Grib- 

NER mei)net, m fci; impoffibk , fed docui, bcc Set^cil 
6a bcr «ruberjewcv m cr dn £c|laiiiCDi «emacbt/ «01 

nimt unb«n(f*a^ sajcim iHtit Wcfeth^redatio imar rite 
flCftpcOW/ allcfiirit Uui^ t^lit;) fjot/ fo fanb bic 
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- TITULUS XIX. 

D£ HiEREDUM QU ALI- 

TATE ET DIFFERENTIA. 

Hi£redes autem aut neceilarii dicuntuir^ aut fuir 
& neceflaiH» aat extranel (i) " 
< • 

De hdtrediius ftece ffariis. 

$. I. Neceilarius lu^res ^ft fervus iia^res inftitu- 
tos. (2) UecM]ac fic appeUatur> quia iive veiic, iivc 

nolit. 



Qucrda inofficiofi %Mt M bentl olim fublata haprcdis 
inllitutione omnia quoquc rellqaa teflamenti capitat 
' C gr Iqiaca , fidcicommiira &c. comiebant. SWlCm Jtf« 
snHiANus ^ \j\t SlHfe^ung 0m , baf per querelam 
inoffieiofi blof Die ha^cfis inftimtio (M(ro(%t/nk&t OlKr 
bie Legata uiiD iibtiQi Capica ttftteeoii unsttUifl QKClW 
foltcri. • . . 

(0 S)er Ha^rcs ijl cin fucceflor civilis , mil blC teftamenti 
fadio ui(!)t fO rooW cx jurc Natur^, ali cx Jure Civili 
^totnntt. 6C i|l etU Succcffor in uniyerfum jus defun- 
. Ai . in uoiwfam caufani»ic reprsfcptiret i^itil defuncfltiiii^ 
. habeliif cnm iUo pro una p<»foiia , (r tfl quafi herns » 
•uiide quoque.vox harredis derivacor. $fic Hsfedei a# 

' feec tlnl) l)ceoerlei) ©attung : ONcccffittSf z)Sai & Ne* 

ceffarii, |) Ejitranei. 
(^) Nece^arius nec fuus hxrcs cff fervus inflitucus, qui 
abire hmditata nequit. @tn SttltiSH bitf bm 9t5meat 

mufle noiens volens tnU @cbf(^(ft4ntreten , mnn ibn jFeoi 
^crfhNtcflcc Spttt 'mOkmtat^, midM w vU>fijm ^jiegi 
fe/ mnn bec Dominiis tn groffen OiNlm Im^-iki^ tt 

fteforgcn mujle / fcinc ®mec mb^mi nact) fcinem Jobe 6f« 
femlitt) fubhaftirct roerbcn / melcftc^ be» ben 3i6mern tuc 
ben qroflcn ®(()impf flel)alten ^ unD ali cine fpecies igno- 

niiuias angcfcl^Cn ttUCDe. Profcriptio vero fiebat in cc* 

. -kheaiouf wAiB locii hU.yeEhu; bs Hk. wfier 



Digitized by Googl 



• * 



iits xmiiiino poft mortem ceftncoijs pFocinus liber t 
neceilarias nsres fit. Unde qiii racultaces fuas 
pedbas habenc^ Iblent fervLun luum primo , auc 
luido y auc eciam ulceriore gradu hseredem infti- 
:re : ut , li creditoribLis f?.tis non fiat, potius cjus \ ' 

redis bona> quam iplius ccftacoris, a creditoribu^ 
llideancur, vel diftrahancur , vel incer eos dividanr« 
*. Pro hoc tanieii inconiinodo illud ei commodum 
rOiatur, ucea, quae poft uiorcem pacrojgi iiii /ibi 
]ui|ietic^ ipfi re&rventctr. Be <]uanivis bona de^ 
nonluthcianc crcditoribu^ ; iccrum camen. ex 
cauia rcs e)Q5> quas iibi acquiiieric^noa vcficunc» 1 

De fiiis kstndibusm ' * i 

X. Sui autem & neceflarii h^j^redes iiint , veiuci 
us, filia,'inepos» nepcisve ex filio, & deinceps 

tcriliberi, qui in poteftate morientis modo fiic- 

u (5 ) Sed uc nepos nepcisyc fiii h^rcdcs iinc, non i 

m ejusmcji cait/a efl , u$ ipM0 ejus dfvenii Jcbeant . qui^ ' \ 

:unque emere voU^ , adefio. ©icftj mn JU mi^ixm, 00^ 

)ie ^iucr niftt mat feinem Slamen fubhaftirer wurben , 
Durde \mvXm Der JCnect)! inftimirer/ DaJ biefer m bem 
(lel)en unt) ^^ie PJtuec unter feinem Slamen Decrauffe» 
affen muRe/ mouor ec libertacem er()ie((e. (onte Me 
^err thun , cr t)aKe /a jus viue & n^, miruiiiiiiltt (r 
iict)t fagcii (owicn ; Serrus mtm hms eao. . Sr l^mt 
ia babCO nO(t) Ddl emolimieatarfn mancimiffianis , cc mu^ 

jfejdWcn , fo mcl Der ^err aefaiTen l)at. Unb ba fonfl eiri 1 
ioW;er Sneftt , mnn De5 DerHortenen ^errn ©ermogen ad - 
lebita lolveada ni^t jurei(t)re, offt Don Cemjenigen, ma« • 

:r poft morcem domini fui acquirjcet/ JUfe^en mu|lei fo 

m enWi(t) Der Pr^tor dcc mmHii SRaum flcgttm / unD 
xrorDnet/ Da^ ein fervos hxm ioftitams ipciftr^ <iU iit 
)er ,€rKct)a|ft Dor|)anDen , ta ttiobl^ nj^t angeijafftniMr/ . ' i 

H, j^nDetlt |{)m , quicquid poftmmem domitii Ai! ae* m\ 
iu\t?ttlu HerWeitien unD er Da^Benefieium fcparationis 

.)a5enfo(«. - ' 
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' — ^ ' — ' ' ' ' i 

fiiiiiick» eum eomve 'in poteftate avi » mords tempo^ 

rc , fuille : fcd opus eft , ut paccr cjus , vivo patre 
fuo, dciierit fuuslixres eile , auc uiorce iiuercepcus, 
aut qualibet aiia racione liberacus a patris potefiate: 
cmic anim nepos nepcisvc in locum patris lui (liccc- 
dit» Sed iui qiiidem iueredes ideo appeilancur, quia 
tldmeftici kseredes (iinc , & vivo quoque pacre quo- 
dammodo domini cxiftimantur. Unde eciamli quis 
inceftacus moriacur > phma c^ula e^ in iiicceifione ii* 
beroyum. Neceiltrii v<m> ideodicuncur, quia onuu- 
no^ iive vclinc, livcnolint, tamab inteftato, quaui 
exteftamenco, exltgcduodecimcabuiarumhsrecks 
fiunc. ^ Sed his praecor permittit volcntibus abftinere 
hacredicace : ut potius paicntis, quam iproruni bona 
iamiiiter a creditoribiis jpoilideantur. 

Angrlus Politiaivus CridcQs Mbcbe Irif mciflcit ^uriflen , 
m er !ome. mar fonfi nid^r une6m / nur jure dWil 

npn fatis imbutus, tDie Salmastus, Der jroarein Monfirum 
cruditionis fear / abcr DOCl) incpnte/ in mutuo non trans- 
fcrri dominium. Socinus JCtus Italicus ()at beuANGELUfj 

PouTiAMuM aefroget, mi harrcs fuus mdirePOa oicijme cr/ 

bercs fuus fe^ / qui in patria potenate exifleret. Soci* 

tes obn: iOn (Uij# tittt) fagte/ %i fep biefct nM>c 9c# 

' iroifett- Nam nepos «ft in poceftate avi, tamea non 
. eft harres fiios. Nam ad hcredem fuum doo requirun* 

tur, i) ut hacrcs fuus in patria potcftate cxiftat. igo IDCit ' 
* |)atAKGELus PoLiTiANus 3ic(()t. 2) Ut dcfundum proiti. 
xnc contingat. Nepos vcro avum non proxime contin- 
git, ffed patrem. Ergo non eft harcs fuus. Qu. 3Bar* 
liin brauct)cn fic \M SBort harres fuus ? Refp. Filius i|l 
ein fyodefpota , cohsnres in £miiUa j^atris, nnt^ a|fD tff CC 

liii ipfius hsrres» €r »(irm Itnc / bif bCT fUrbt ^ 

Dann feftet er fic^ In ben «anel , er erbet ftd) gleicfcfam fdStl I 

6uus\^ m(t)t ba^ Protiomen,red concrahitur ex iusffjius. ' 

3>il)er t)artT man auct) fagen : Fiiia eft haeres fims, nicftt 

Cbcn fua , uti incptium quidam. Vid. Noodt in Ptsha" 
Jur. Qu. vginODlC Fitiifamilias au4> hsej^cdes necci^ 
.farii? . Refp. Olim crat tilius h«res oeccflarius,fed Pt^as 

tocisbeoefidtfiltiaberatifiii<t iS<9A^ 
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De extranas. 

§. 3 . Cseceri,quiceftacorisjiD:ifiibiecti non runc^ex* 
mot hsredes appelhmcurk Icaque liberi quoque 
iftri, qui ia poteftate noftra non func, ha:recies a 
>bis ii^fticuci» excranei hseredes nobis videncur» 
'ua de caufa & qui haeredes a matre infticuunau*» 
^dem numero iunc : quia tccmina: in poceftace Ube-^ 
>$ non habent. Servus quoque kxxes a domim> in-^ 
Itutus , & poft tefcaniencuin tadtum ab eo manuniit 
2S > eodeni numero iiabecur» (4). . 

DKSEtnM: nMH f^ttn babenlieneficium abftiiienac. Befm 

iMl bcc $6aM f(()ulbig i|l , mufftn Me itinMr oiltf bficii^ 
Itn. Da Diefcxtranci Di( S«i)l)ci( l)rtben ju repudnccn, 

«ur non liberis concedendum , ut abRineant , ut fefe 
non immifceanc ? Hxrcs luus tjl ^Nndefpota, condomi- 

Bus, eciiU^on inberSr&ftftatftDcinncni faiimDacffcriicf) 
tibcen , fo attmgirec ec h«rcd»caiem. ^ilfogaD maii im 

tit ^ti\)\itk abitinendi , non immifcendi. Nam iacile 

fe immifcet. 4£r Dar(f (eincn €StOrurtt>ttniu«£:bfiiHiifitr 

ut eanci adeat. ^^ingCiien Cin emancipatos » excraiieus 
iil nm in haeredicate, DCC ttlU^ cr|l adire. StQ Diefe&Hae-r 
reditatis aditione tatrQtcn ftC/ cmabant.fnatfud uni) tlai^- 

fc()(Uu mit Dcn ^pauDe», Daoon icD aus DemARNOBioAFRo/ 

Ecclefiaftico Patre , etlDai allegirai f OUU. C5 ijl ja hxre* • 
' redita^ Ciue res grata. Repudiare ^ciffet / Wenn Dlt&a» 

ibCmKb ni4)t na^e bt9 Unl ijl- . vero tantum manus 

retrahunt Kepadianimljponfam, Dcnn Dic l)i no0 nit^ 
" tnt ^tC# noh in domum du^, e lonpii^ mea ^ 
: 3)iehancd« fui ^oDcn DicAvantaget Do^/ fOCUn tMT SO»* 

tec ftirbt/ fte jpfo jure bscredes ttnD^ Cafiu : ' 

ttr flirbt/ Dec €)0\)\i anit) eine iSiert(b@mnDe Darauf, unD 

matt^t noS) ein Xellamcnt , & haereditatem in hJcredem 
inliituium trailsfert , licet non adierit. 5raU(()t bi(tj 
^ hinn; Adicion ob €V9it^Aw(M9 & concijuicacem proxi^ 

(4) ^ar68 ix^sfnt* tflf DfC ^(0 nxDec in domioi, no((> tat 

patris teftamemarii potdtate DcftnDcl* Emanci^acus de 
' • jureftHfto hoh eft ipfo jore hmSs, nec trammttcijc h.a> 
reditaKm non adicam i 9(&er Theodosiui faaet D9 A : Traos* 

H h . fcrc 



4SX iMSntUT. JUSTIMIAMI LlB. II. TlTr XIX. 

• . 

De tejlamenti foBhne. 

%i 4. In extrandis harredibus illud obiervacur , ut 

fit ciim eis-teftamenci faftio, five hseredcs ipfi infti- 
tuaiicur> iive ji> cjui in poccftace eorum func : &c id 
«hiobns temporibus in^icicur: teftamenci quidem fa- 
(ki tempore, uc conftiLerit inftitutio, mortis vero te- 
ftatoris> ut efieclum habeac ; hoc aiiftplius , &c cum 
adit hxr^ditatemi, eile debet cum eo teftamenti fa- 
(kiOy fivepiire, five fiib conditionc harres inftitutus- 
iit : nam )us iiorredis eo tnaxime cempore inipicien- 
dumeft> c]uo acquirit haereditatem. Medio aucem 
teuipor-c„ iiicer factum ceftamcntum, & mprcem. ce- 
ftaco):ist vel . xo^iitionem infticucionis exil^ncem» 
mutatio jurisf non nocet hcxredi, quia, urdixinms, 
tria ccmpoia infpici dcbenc. Tcftamenii aucem 
&ionem non iblum is habere videmr , qui ceftamen- 
tum faccrc poteft : fed etiam qui ex alicno teftanien- 
' co vel iple capere poceit>vel alii acquircrc, ticcc noa 
. poffit fa<2ere teflamentum. £t ideo fiiriofiis^ & mu- 
tiis , & pofthunTiis y &L infans , & fiiiusfamilias , & 

iervus alicuus> ceftamenci fadionem habere dicun* 
tur. Ucet tmn teftamentum' facere non poffint, 

attamen cx tcftamento vel fibi, vel alii> accjuircre 
p6ffunt.f5) , 0€ 

N -fc^— - ■ ^ ■■■■■ ^ ^**^ 

jert haereditatem in fuos Itberos jure faogui&is» qux riic<» * 
/ ceffioTbeodofianadidair j Ad extran^sum vero ttrripcum 
-lurreikm iimi framftftuc. Extranei funt) qui noti fimft. 
in pttria nec dominiea poteAate. 9{Qe Emaneipati 
ftortn barimur. Mater non habet hxrcdes fuos; ttlVX 
\\< t)a( tcinC patriam poteftatem , nec habet hxredes ne- 

^ . ceirarios, 3t)re JtiMper unb Srbcn beiffcn matris imuitu 

cxtranei. Cafus : Teftacoc coadic teftameotum & fer* 
vum indituit, pofthxc manuminjt lermmymoritur deiiiP 
de teftiCcoir» an Pamphilos iueres neceflarios eft i Refp. 
iNbn t fed extraneui. Repudimpotefti namnoo Iibe«« 
ttts, fed feriras necetfarias hseret eft. ' 
(0 '^miim extraneos imes i]}/ fo (( habili^ [iXjii, 
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De jure ieliberandi Senefici» inventarii. 

5 • Extraneis autem haeiedibus deliberandi pott- 

ftas 



Ct HtUf teftamemi faftibnem t^dbeilf i.e. habilis fit ad ca- 
plenduxn aliquid 'tx. tettatneiito. U{|t ni^rt DOn t)CC Habi* 
litate 3U judicurcn/ fO ift DU /^i-aflC ; Quod rempos con- 
fideretur? UuO Da ^eiffet : mirO rriplex tcmpus 
coaiiderirct : i ) tempus conditi ceftamenti 5 2) tempus 
snortu teilatoris ; ^ ; cempus adeundx vel aditae hacredi- 
f aut. (StniflC ft^en im^ tempora 5 utromque dici poteft*. 
$i tempote fa^i teiUmenci haeret erat inliahiKs » non 
^terat efle haeres; hacredis inftitatio eratnulla. Nul- 
luna non poteft convalefcere i non-Ens & nullum funt 
Synonyma , & iecundum regulam Catonianam : Non en*- 
lis nuila funt accidentia. 'iBcnn aljO iXWii tempore coii- 
diti cellamenti cin h^reticus gertJCfCd , fo tatl cr nicU ^C- 

N fcon i Denu oongeactitet tiact)4e()eitDl D:e m\)ti dieli^ 
Sion ecdriffen > |io&iitFi tbm Dte|e5 Dott) nictit^ , Dcim itian ^ 

praerupponilMi Oa^ D(t Teliator glci^) poft teftamwnm 

. laftum odttc ficrbcn tbonen , }u xat 3eit , Imi Dcr hacres 

nocO haereticus gcrocfen / Da Dcnn nullos hatres m': folg^ * 

iicj) nuiium tcitamencum fa)n founcit. gcmcr mup oet: 

hseres aucf) habilis fci)n tempore n;orti5 teHatoiis, ^Dcnit 

nuiitnel}CO foU Das feilamem ju fcinvm EffeA gclau,]cri/ uiiD 
impiemencum Mominen. Daocro tociut er aUtct) 

tempore conditi teftamenci haeres ^(i(|e fep fOflACa^ tO 
Jfl Cf d M> Wtji mc6r , unD DtClid tempus mor« 
tis n)irD bi^ auf ia( tempus adit^e haerecUcacis extendirct* >^ . 
S>aj tempos intermedium abec mtcD nicl)t regardiret/ ob 

einer Da habiUs gemefen oDer nictt- ©enn n>eitn j. (£. ci« • 

neC cempore conditi teftamcnti orthodox gcTOefen / na^ 

Diefein aber eiii @ocinianer morbcn , enDlic^ a!)er n^tereruin 
tcmpore mortis eincS Detfeni befonneni fo t)inDert i^n 
nittiti Dafi 0: citi @octnianer gemtfen/ inDem e^ %mii * 

bafi CC ttOtt tempore mortis habilis Da Da$ XeRaiiellt 
iUfeincmComplemento0ClaildCnfea. Sedfihaeresferi* 
ptus tempore *conditi teftamtmi lit habilis, deiode fiai 
Socinianus , fed ance adttionem & monem teftatoris ad 

caftra fanioris dodrinac revertatur , hseres cffe porelt. 
Ultitna adcft voluntas, nulla mutatio eju.s m teftamcmo, 
nuliuni jam aded impedimcncum » eft orchodoxus\» in' 
icroiMium femous nou ^ccenditur.. 

" H k » C^jfti 
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ftas eft de adeunda lijereditate , vel non •acleiinda. (6) 
Sed Iwc isjcui abftinendi poteftas eft, immifcueiit fe 
bonis hanredicatis y five extraneus ^ cui de adeunda 
hacrcditate dciiberarc licetjadierif, poftearelinqucn- ' 
dae hxreditaiis facultatemnon habet, niii minor iic 
XXV. annis. Nam hujus xcatis> hominibus > iicut iii 
ca^teris omnibus caulis, deceptis, ita &, tcmerc 
damno&m hseredicacem iUfceperinc^prxcor iiiccurric» 

■ ' I " ' ■ ■ !■ ■■ ' ' ■ I II ' I " I , I i r ■ ■ 

(0.€rti(l)Citnl) ipfo jure keredles , etlic^c obtt n\(bt, c.g- 

cin extrancus Hacrcs cxtraneus i|] nid)(^ tl^tt cill hacrcs 

fuus. fcf}oii in itv Srbfctafft, in ber ^lfamilie bcinncn, ct^ 
i\l qki(t)im imn ciufcrnet , cr uui| fo iu at)cn cril tmn 

Pas i)inil!trcicn / crgo adeat hacreditatem. S)icfe Aditio 
hacreditatis 9Cfc0i4)t vd verhi^ vcl iadis. Dmn Ob id)On 

Imi SSSari adire cttt &aum anjujctgcii fc^ctticr fo t|l t^ocO 

fietUig / verbis expreffis fiac declaratio $ fe velle ham- 

dem efle > ntib, iDirt» iDcttcr m tt)m ni(t)t$ erforbcrt a» 

tcr Ci tjl CUld) cine tacita adino , ncmlict) pro haerede ge- 

ftio , i)a icb i<icio aiiquo jciflc/ Da^ i(t £r5c lci) unD f^on 

IDOQC. 3- €• OJCnn lCt) biC res haeredirarias gcbrau^C , 

- aiienirc, f(t)aUc unD waltc Dami(,alS ein dominus. s^in^ 

gCgcn DOn Cinctn haerede fuo fftfeC aiait nvSfti q^od adcat 
h^ereditacem » vel quod fe gerac pro hanede^ fOltOCQI 

t)a fagt man / quod fe immifceac » Dcim bci: h»es fuu$ 
ifl f(ton m domb , in famitia , \n Dcr ^rSf^ajft Drintieit. 
Ob c« atid) irc W io efiefiu cincrlco a<ftus iii , jo [)at nian 
tiod) bic Langage bcr ^uriiUn ju obfervircn ©lcicbrote 
tuui eincr Dic e:r6f(t)affi amccicn fan/ uc eitrancus, & fc 

irrmifcere, ut hires fiius ; 2l[fo fan aud) Ctncr Dic (Stft^ 
fd)a(ft ausfc^lagcn / poteft repudiare & abitincre. Rcpo* 
" diatio mar Ctn adus folentiis , Da Dcr hacrcs e^ctraneos fo- • 
lennitcr m\l folennenaBottcn flCt^ CrfldriC/fe nonveUeefle 
hflereHem. Conf. I^rissonius'^ firmuiis, Sdtnin IDcnn 

«incr ctnmifW Wc erbfd^atft anflcirctcn l)auc / fo fofuc cr 
(ic l)crnad)ma[i!5 nict)( micDcr repudiircn , tDctrric Crcdi- 
torcs Jciiarifrii ttd) au ii)n i)icUcn : Rccufaiio abcr crfoc* ^ 
Dcrtejar feim ^oJcnniidi , cr fiigtc nur: i\(t) mil Di^gr5# 
f^(i\]i nicht ftn^eii. Omiflio h^treditatis t)ciiTci / n)cnn Dcc 

hares DoS tcmpus deliberandi , Da CC )ld) crHcJrcn fOlCC ^ 
fe vcUc aut noU<^ haticdem «flc» l^orlKp ^r^CH iafc^ 

IIW 
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Sciendum eft tamen , divum Adrianum etiiim majori 

vigiiui quinciue annis veniam dediile, cum poll: adi- 
tam h^reditam grande xs alienum , quod adit£ h<e* 
«editdtis tempore latebat > emeriiilet. Sed. hoc qui- 
dem divus Adrianus cuidaui Ipeciali beneticio prarici-. 
tit. . Oivus autem Gordianus pofcea militibus tantunl- 
modo hoc conceflic. Sed noftra benevolentia com- 

, ^ . ' mune 

m\> niijU fagei , fo fapet maii mx Dicfcm, eum omififre 

hxrediuteiD » iH>tt tiom hxu^dc fuo & tteceiTario OftCC 

i)fi(0tt man iU fasetl/ quod abftinear i mti tt Mt fll^ll 
n bcr $rtfit)aftt miniten , tMi benn bie immixcio fct^on gci 
nug mt , mnn er &bt im modcn. Vocabaid vcro 

■ in.mifcere fe oppotiinir ahlJinere, Ob UUn f($OIl h-c- 
rcdibus fuis DaS beneficium abftinendi iUllaiten fam, UnD' 

ben extraneis crlaubct mx , bieiSrbfitiattt emroeOer anju^ 
. man, eS)$riUrepudiiren> fo ronte ti Denno^ \ivSii 
Mk^i 9 ba^ ti4) ciner ubereiUe. S)at)cr bic Prxtores ' 

fktlX l ut hamdes aliqutdprj:iidii haberenc« piim tpac 
' tkt Cretip cill Modns acquirendi ha^redtcacem. Cretio 
vero erar^ fi fcripferat teftator : fi^ius hares efioy ce^m^ 
U^ue iu diel/us centuftt frox imis -i quihus fcieris poterisque^ 
nijiiia creveris , exkfres efio. DiccnJa quoque ab hae- 
rede erant verba cretionis ^uum me Afsvius hare^ 
dem it^i^em^ eam barediMtcm ades cermcptt* Didis 
cretionts verbis » hxres dlcebatur ha:reditatem adiifTe. 
Mec' alits ritibiis fa^ videtur ea haerediucis aditio« 
Sunc eqmekm % qui . adicas effe hacrcdtcates exiftimanc 
pereuflSone digitorum. Cojactcs Okr% '7^ iH/ Mertilius 
Obr, Conf. REmoLD. Prof Francof, quod lignum 

dominii apiidVeteres fuilfc conftat. Alii erLim Idkatio- 
nem adduni , quali lastitiae fignum. Ant. Dadin Altk- 
SBBSJk defiffint^Jurs IraS. ). 19« Sed utrumque ritum 
. coUegcre ex male intelledo loco Ciceronis de Ofic. Lti. 
3* Of, 19» ad quem addendac eriidicae obfervationes 
JOf Gaoifi. GiLSvn Ainiq». 4t i 7. ai. Coof Hiineccii 

jintiqu, Rom, Lib, l. 7i#. 19. §• 14. feq^ Crctio notdtt 
* jus cerncndi , decernendi » an hser^ditas fibi fit proti- 
cua'. KusTERus in Paris UUD Phrizonius ^ben llbU' OaS 

^t>nCerno niu eiuanDer controverticet/unbetli(t)e®a'eit? 
' eclnffKn acoMM^iti morin i)ielc Criuca crlduiert n^erbeu. 

■ t 9 
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munc; omnibus iiibjedis imperio noiira hoc benefi- 

cium pnriddc, & conrdcutionem > tam a:quilTiniam, 
quaiii nabiliilim^m , lcnplit , cujus tenorem li ob- 
lervavepnt homines, iicet eis adire hxredicatem , Sc^ 
intantum teneri, quancum valer^e bona hxreditatis 
contingic: uc ex hac caula necpe deliberationis auxi- 
lium iic cis neeeilarium , ni(i omiiia obiervacione no-* 
fcrce conrcitucionis, & dcliberandum exifciniaverint, 
& iefe veterigravqmini aditioDisrupponeremaluerinc 
• De 

KiisttR deriviru ii DOn Cerm, id) fc\)el pERizoKivsMlt 

jd^tvcj , juJk0» Perizonius bat fcc^Iic!) iR€C^t , inbcm cer- 

* ncre fo D;el bt&CUICt / Jecernere^ ctncn ed)lup faffCrt- 
SBcr) bi:fcn Cretionibus \\nb/ toit gcbaClU/cinige folennia 

fymboia obfervirct worDcn. X)ufc (amcn bci'nac() gac abf 

lHl()CC gab DCC PrA-tor in EdiAo beneficium deliberandi» 

S8orl)<c fc^K &ttTeftatort)ic3cit/ icfto,wilpwc|> becPrfc- 

tot ad ioftantiam haeredis Cttt SpauQm |tl tfbVX* S>UM 
tDac olim arUtrariam , infira centum dies (OIUC tllW 

fcpn , rt)Oi)l abcc briibcr. 2)icfc3 jus dcUbcRmdi rearin« 
gittcn bic Imperatores ad annura. 3>if Judiccs gabcn 9. 

• QJlonv^tC , & quia hoc jus quaefitum erat , ad haeredcs 
\ uansferri poterat reliquum cretionis tempus. Justinia» 

Kus. mCQUtC , i6 tontC OOCt) Ocr h^res aUCt) infra hoc tem- 

pii9 cincn ®ct)at)cti (ciDm , i$ t^ecbctcirc itxS) ittm / Dci: ba 
ficDcncEc ctncn gutcn ^ifcbjug gci^ait |u i)a&cn/ uttb iDcrDc 
9ccnact) bctrogcn i bic ®c()ul&ctt ttotcn t)oci) btitttcn Dcc Btit 
' miltdt fcon , unD bcrnacO crll bcrau* f oinmcn , cc looflc 

ibm baS Bcneficium luventarii gebcn / hoc cffcAu , DaJ 
bcr hscres bCial)lct pro quantitate harcditatiss blClbCl U^OS 

ubtig/ fo it] c« fur ibn; blcibct nicftil iibrig / fo iablct ct 

. ttUCt) nictJt niC()r ; nihil de fuo erogat. inventartum i|l 

mt tcrn gut a!t ^oit , man ftnDci abcr Doc^ m c^r^ 
jmis. S)tc SUtcn bobcn R^erkrium gcncnncf. In- 
' tra |o, dics ntiip c5 anMf^nqcn loccDcnrUnD ftciifl fcQn 
intra 60. dits ; mdcc lic^rbfcbafft abcr cnllcgcn , fo ^at 

Dcr SrbC Cin gan^e^ 3ai)r a tempore fcientiae. Praefen- 
te Notarlo> & quorum intereft , fieri dcbet. Si legatarii 
abfentes bnt ilus creditores , teftes claflici adhibeantur. 
Vid. \foLC\iAA^m Notartat*%un^. ift JlDar fcitt 

3« IttiM i ^O^ Dal begefid^Bt dcUberatidi ffO^ in uftt fcQ/ 
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De acquiremU vel amittenda A^ereditate. 

$• 6. Icem excraneus harres teftamento uiftitutus, 

autahmteftato ad legitimam hxrcdicatem vocatus, 

{>otcft aiic pro hxrede gerendo , aut etiam nuda vo- 
uncate fuicipiendx hxreditatis, h^eres Heri. Pro ; 
hacrede autcm cererc quis vidctur, i) rebus hxreda- 
- riis tancjuam haercs utatur, vel veudendo res ha^rc- 
dicarias, velpnedia colendo, locandove , & quoquo 
modo voluiicatcm fiiam declaret, velrc, velverbo, , 
de adeun4d ha^editate : dummodo lciac » eum > iii 

cu|us 

* mi ftcl) Dcjfen btWim mii «Octn tc nmrbe tmittNrlitb 

tl)un , Da ec Doct) an Dtm bencfido intcmarii ttms fcef? 
fer^ tiat- £>enn obnawcbret bcr 3eit/ bie einem hxrcdi . ' 

DeigbnHetttKir/ JU UNrlcqen , an fibi cxpediar, adire hae- 

redirarcm , fonte cc Doct) bctrogcn n)crt)cn/unD Dabci) ju 

fur^ fommen* £>at)erO enDU^ DOt beneficium inTcntarli 
' SDenn IMm cr mt €rDf(f)atfl com beoe6et» jnveiitarii 

mntt/ fo t(l er iu oeiter mM ^ebalcen ^ <t(l M inv» 
^ ftrlttm (lu^roeifct/ unD fo i!)m fcin Dicrtcr t^eil niAt m 
faivo bUibet, fo dcfaJcircr tr tlA nicf)! aRcin DieFaici- ^ 

diam, fonDetn ailCt) Die Trebellianicam. Conf Serast^ 
. M0NTTCULU5 Je haredts inventarh , DCH Marqu. Freherus 
. . fel)r arftimiret* Huie .benelicio renut^acur vei expreife 
vd tacite per fa<flum adieiaflif irel immixtioms fine hoc 
beneficio » Dat)er f dlt noQ actenca hoc beneficio Die qw- 
llio iaeti DOrfmtHfll ) an quis vere pvo h«i[ede fefe gef- 
ferit? Aft qoit adierk ? An qms fefe immifcuerit ? 
' ' ' ®n hxres mup D0C|) figna DOn flCt) Qcbcn, hxc vel vec ^ 
ba funt , vc! fada 5 Dic muffen (l<^f<t)ei)Cn fn)n poft mor- * 
tem tcftatorb. Signa verbis tleclarata vivo teftatorc, 

tlm mbit > tam tma^jM m« no4) tm hzrcs , feinc 

famditasV hoc non obftaiite repiMliari poteft haereditaa 
|N»ft smirceii^ eeftatons. S poft m«nem hida iic decU^ 
. ratioinon amplun eft tedemcio exitiftniis. 9(ttDemt 

' fan er Dol beiiefiaam Inyentarii crqret|fcn > invito ndn ' 
obtruditur. Liberi fempcr fefe cnm hoc beneficio im- 

' »ifctii/fe pnefumuntur. 

H h 4 . • C7)Q^od . 
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cujus boms pro hxrede geriCateftatum>inteftacumvc 
obiiire, & ie ei hsredem efle. Pro haeredeemm 
gercre , cft pro domino gerere. Veteres cnim hx- 
redes pro dominis ajppeiUbant. Sicut aucem nuda 
voluntate txtraneus naeres fit \ ita contraria deftina-^ 
tionc ftatim ab ha:reditate rcpellitur. (7) Eum , qiii 
iiirdus vel mutus natus, vel poftea iadus eft ^ nihit 
prohibet pro hscrede gererc, & accjuirere fibi haerc- 
dicacem ; ii camen incclUgic » quod agit. 

TITU- 



(7) Quod faAo declarari voluntas poflie^ indubium eft; 

n?cnn bahaw iUI^ bcr €r&ic()affi anmafjct; mVHt, txr^ 

fout^t^ pfo haecede, pro imoi damtiMi fe gerk» Sed 

nen^geftioii^ probare poteft) pro noa adeute ^ 
habetur. 5Riemanl) tt5iO ftcl) gcrn (gd^a^tn t()im. SEBer oU 

fo Hoc cafu non - gcflionem probircu tan/ auditur, v.g. 
ii hjcres jufta defundo folvcrlt » fi cxpenfas funeris e- 
rogavit , fi eavit, ne hxrediias jacens periculum cape- 
jret. Caecerum iola declaratio verbalis fine faAo fuiH- 

or. Sbt\) beiii £xtraneo tmn b(f ec , mm wm tnt adi- 

tioitem foifimem MfOtol ()dtll- Lites enim orioiiCDr * 
waxilm» an futs aDimo adeondl hsrei&acem manus im- 
tntfcuerk ? MttCot» furclQs fk&o adire poflam. Atten- 

ditur votuncassft voluerit, fufficit declaratio pcr fadum» 
tum reprxfentai defundum. J)iefc rcpraffeniatio ijl l)ciB 

juri Naturai nict)! (tttgegen ; ber hxres niimt aae^ ju ft^. 
Ergo muf ec Qifct) ade^ iat)icn , ma£ Der defunaus f^^niDig 

gCtVCfim* In Saxooia invcntaria aut folcnniter» aut ju- 
lato fiunt fpecificacioiks. Oal Cl^lktK Spccifici rcn folCC 

iiicitt altf(t)afeit. 9k9 Jkii dlini Scittfdwt/ Mi iwd) c^r 
li(t)c 8cutc fiKtten ; qiens c^ an , bic bielten cinen 6pb fht 
<ine entfe^lict)c vSactje. ©ie impenfas , fo auf baS inven. 
tarium ((eaanaen , iie^tbec h«res ab / et: friegt owt) iai, 
^ mi er t)om defunao au forbern t)at. ©enn mbei txM^ 
' cc niet)r «cbabcn aW Sluften Ijaben mirb , fo beMU er ben 
9ian8 inter crcdicores. . @onR tiiKOtt tnatt iSiSUl , mil 

crStbC \mt>, mh cum dcfundo ona pcrfona» (^|6(tt 
aiK() tXllt debitum «If . ^ ft dbtT hsradicaiem aA- 
• tU com invcntario • uttb tfl no(|) Mc CondMon Dd. Jus 
dcUbcrandi non pl^e e(t prohibitum» fed prudentia 

' ' tapen 
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TITULUS XX. 

DE LEGATIS. ' 

. . Continuatio. 

POft hxc vicfeaniiis dc legatis : quje pais juris cx- 
cra propofitam quidcm inBtcrianvvtdetur. , Nam 
loquimur de iis jurisfiguris, quibus per univerlita- 
tem res nobis acquirunciu:. Sed ^uni omnino de te- 
ftamencis , & dc hncdibus > qui in tcftamcntis infti- 
tuunuir, locuti fimus, non fine caufa lequenci loco 
poceft li£c juris maceria cratSari; (i) 

unien jubet invemario ati. tmit CltWut» V^M ij^t 
itt Sagf tKII meifle / quod adfnkaiein perdQtt , itt)nnS 

mifg(t)otoi tft / inbem ane et6eR foaeit, modo fint liberi » 

• fO C|Cl)et Dod) t)iefe5 tiur fucceffionem ab intefiato utlt) 
exhxredationcm j Uril) M ijl fein Umerf(I)eib iriter hxrc-i 

' dem fuum & extrancum , tDOt)l abet ratione tramaiif* 
. fionis : 2)ctii| iii^ bU\ harres ifuils in patris potefiatc 
exiflens > eumque proxtmc attingens , fo g^)ictt lHtC Ht 
€r&fc()afft ipfo jme, uifMMtllf M|) 4(ci0 at^ie patrem mt^ 

' tlM^ fo 1» jRActt tainot^ iRcte JNiifeer » tBcimi io« 

ctim Itffreil/ ^owitrjs non adiiflem, utlt) foi{))e (£rbr(t)atf( 
. mtb n\<bt (tOletn jure fuicatls , fonbecn andl) jure fanguinis 
ad polteros iransmittirtt , ml(S)t£ man transmiffionem 
Theodofianam neiinct , ab audlore Imperatore THfioiX)- . 
sio Juniore 3 Da t)IHge9en eio h«rcs extraneus ioltinitiit 

iMe (£ct)f(^afft ame adkionem iOUf prim Oefc^ 
« transmieticen fon» - 

(i) JusTiNiANus morc fuo jurisprudentiam fuam jaftat, 

nni Oat hc bocf) niir Derf)un(5ct. 3n Oiefemtiml jtnD lau^ 

tcr quxftioncs faAi. ^HJeC mein hsres ifi , Dtr miCb DOrt 

• mir principaliter honoricct tmb flCU^et / ec tfl ein fucccf- 
fof muferfalls, ^mattin l^g»tum i(l fucccflb fingoia- 
ris ; legatarios It» mc ftticn ciraltmi fingularem» lcga- 
tarta$ non reprsefentac defimdnm/ Eregamm (fuoqtte 
hmor dicitur , a6er nur mcdiocris. Teftacor n>ill lega- 

; tarium cbccn/ OOitOOC ha?res no(t) m\)C itC^bUU 41UD fo 
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4J® InSTITUT, JUSTINIANI LlB. 11. TlT. XX. 

Lefint-o^ 

§. I. Lc^atiim (2) icaque eft dohatio (5) quaedam 
a dcfiuictQ (4) relida, ab iiarrede (jj prxltaiida. 



9o(f) ge&ateB »irl) , aU fl(() bct TciUtot fettfi fuc- 

cedit enim iti omnia jura » reprxftntac defiinAaiB. 3>(|| 

itl a(uu(| #. i|t cbm / aU rpjnu bci: dcfiinaos no(t> 

lebtc. ■ ' 

(a) Legatum dicitur a /e?e^^ ^ matlficbCt CS au8 bCH formuhs. 
^0 ^at C£aUCO Gekardus Jou. VossiusunbMARTiMus A1ar« 
TiMios ia lexia 6x0 ffmiWl 

(}) Legatufii t|l cinc fpccics libcralitatis Ittlb donatio 9 flif 
lcill fcinc vera donatio. Donatio in generc eft » fi !$« 
cui dono, hanc rem accipit 5 idem vco de Icgato di- 
ccrcnon paflum , cum utplurimum relinquacur nc- 
fcientibus. (£j i(l Olfe tcinc donatio inter vivos, bcnH 

Iriifc tan ni^i revocirct twrbcn, tDt^cin legatum ; u i(t 

HUtt) f citlC donano nionis c»ifii «4X1111 bicfc mu$ accepri- 

nt mer&cn / wA(t)ti aftcr in Dtm I^«<o nii^t »6t()t9 tft , 
vb f*on fonil im uftriflcn Dic donatio raorcw caafii bctt Ic* 

gacis ar quiparirct iH- Ubri()Cn^ a&Cr t|l legatum libcrali. 
cas , honor « QMt 1X9 bCT donacione > cinC S^CUnt)f(^if t # 

AffeAion. 

(4) e« ift nt(t)t notftig , baf cS bciffc ^ teHittpre; bcnn cg cr^ 
fbrbcmttclegtta ni(Dta(icmat)l cinScilamcm/ fonbcrnftc 
l6tittcitat«() nur in CodicUiis Mrtiia4)t sDccDctty locb&cs 
)u AooosTi dcttctt atiflaiii. 

(5) ©cr Legatarius fan jtCh nict)t fcl6|t inPoffeffion ft^cn|06 
cr l(l)On ipfo jure fllCid) dominus t|i / fo balD Dcr Teftator 

Mc Slugcn jiitbut / fonftcrn cr muj c« aus bcr Spanb bti 

hsredis cmpfatlflcn. Olim qwdcmnonfcmpcr, propter 
▼arias formolas t fcd hodic onmc kgatum ab harrcde 
' ^sfftandum ea, ffitcbrigcnfaOft Hmn f&b Dcr legatafiw 

fclbil impatronirct, unD Mi Dcu ^cfift btt icgirfcn ©O^K 

an fcfSCn gcOcnCfCt/ fo l)at OCr h«res iai incerdiiftum quod 
legarorum WltitV bcnfcl&Cll i bCttH bcr harres muf HJCaCrt 

bcr quartx Falcidi« qctlcftcrt |con. Orbcntli(t)cr 5Bcifc 
flcf(t)i(t)t ti I baf bcr harrcs ctn legaium (5caat)lc( / bo(ft f an 
€l aii4t flcf(bc[)cn / ba^ bcr legatarius cin legatum anljaiM 

tot imif S)cr TcOicor Mid^ct C^ bcm luBxcdi & qnafi 
y^va fdt^ imde oomcii fcgaci* Romaai eaaOiffimatn 
. « in icri* 
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^ _ * 

- Mtiquis geKeriifij Ugdtorum fubUiu. 

§. 2. Sed olim qiiidcm crant legatorum gencra 
quanior : per vindicauoncmi per daiiiiiauonem, ii« 
nendi modo, pcr prseceptionem 4 & certa quscbmi « 
verba cuiqiie gencri legatorum adfignata erant , per 
quas tingula genera legacorum llgniHcabantur. Sed 
ex conftitutionibus divorum Pnncipom felennitai 
hujusmodi yerborum penicus fublac^ eft. Noflra 
autem con£ci(atio> quamcummagna feomus lueu- 
bratione , defunftorum voluntates validiores elle cu^ 
piences> & non verbis, ied voluucacibus ^ormn fa- 
' ventes, cUipoiiii(> uc omnibos l^ads una lit nttcuca: 
& qiiibuscunque verbis aliquid reliclum fit , liceat 
lega,uariis id periequi > non loium per a&iones per- 
fonales, fedecuitnperinrem.&perhypothecai^m. 
Cujus conltitutionis perpenfum modum ex ipfius te-' 

xm^ perfediilime accipere pol^bile eic. (6) 

CoUa^ 

in fcribendis ultimis voluntatibus curam adhil»ebaat » 
quod tcllantur formulae certcC in feutentiis Pauli cx- 
tantcs » quarum diverfi erant cftedtus* 
(6) Olun ilMICitl 4' Genera lcgacorttm : i ) per viodfica- 
tJon^n t a) per danmatioiieiii % %) fmcndi niodo » 4) 
per praeceptionem. n|eDe< t)a(te feUK folemiia mba ||lA 

ftrtnutaiii , baran man crf etinen , tmb ooti ben sbrigen 

UtUerfct)dt)Ctt fome. i) Da* lcgatorum genus fer vmdi^ 
, iaimem l^a(!e Die formulam : D0 » Ugo , ^aptto , fumtto , 
five hAbetc j unl) Da fon(e bcr legatarius rei vindicationem 

♦ &L adionem perfonaicm Deimeflen anfteOcn, t>ero^l5en bec » 

Teftator auct) nut rcs propriaa pcrviodicationem legiren 

turffte. ftnd (^iec iamer comman^icinbc SBocte. a) 

Pcr danukHimim » tNt t^dfTct : Sdm meite immmt % 
i. e« obligan» efte date 9 dsHo , fncki 9 haredem mnmt 

dare jubeo 5 Da fonfcn ni(t)t allein res proprijc , fonDeru 

dlltt) alienac kgicci U)CrDCn , UUD OeC lcgatarius l)ai(e con- 
tra haercdem adionem cx tcftamento : DCHn Die SBBorfe : 
Bares meus ddmnas efto , gei)en nUC« auf Dcn harredem. 
' ) ) Aw$»d$ mod^ xi^fii£iiiir l^ifKnm : Iign$ mgus 
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Lefiutso^ 

§. I. Lc^atum (2) icaque eftdohatio (5) qu^dam 
a dciunciQ (4) relida, ab h^rede (5} prxitanda. 

^ ^ ' Dt 



|Mi 8c{)altw # fill fl(|> bcr Tcftator felfid ^t, fuc^ 

cedic enim in omnta iura , rcptJffcntaf defixnaiim. 2)a< 

(a) Legatum dicitur a motl ffchCt CS OUfi bcn fcrmulis. 

®0 ft<Mi^ Gekarpjs Joh. VossiusUHDMAaxiNUsMAR- 

Timos I» iuo geimom 

(j) Legatum i|l cinc fpecics Itberaltfatts VXH Jonadt 9 
lCin fcinc vcra donatio. Donatio in gcnerc eft , fi is , 

cui dono, hanc rem accipit j idcm vero de legato di- 
cerc nan paffum , cum utplurimum relinquatur nc- 
fciencibus. (£« i|l alfa JcinC donatio intcr vivos, bcnH 

iNifc tan nid)t rcwcint twrDcn , m cin legamm ; %i tfi 

im0 Hm dooatio inorlis canfa,. Dcnn t>tcf(mui accepn- 

' nt mtm l mU|K< oNc itt &cai Lcg^«» ni4K notOig ift , 
ot) fAon fonfl im iibrigcn bii donatio morcis cauft Un lc * 

gacis aequiparirct ifl. nbmn6 aHt i|l legatmn hbarali* 
tas , honor^ n>U bl9 don^cione , cinc StCUnt)f(|)afft# 

Affed:ion. 

(4) e« ift nitW notijia , haf cS f)ciffc ^ teUatcres binn iS ir^ 
(b(|)(ntMti^au ni(l)tailcmat)l cini:i|lamcnt/ fonDcrnftc 

»nninauct)nac *iii CodiciiUs occma4>i OK&cn y ocitDtf 
)tt Auovsrr 3cttcn (niftmn* 

(c) Dcr Lcgatarius ean jtd) m(l)t fcl5fl inPoffeffion fc^cn|05 
ir ((t)On ipfo jure glcid) dominus ift , fo balD Dcr Teftator 

• btc 9(ttgcn jutbnt / fonDcrn cr muf ti aii^ Dcr ^)anb ta 

•hffredb dltpiiinscn* Olim qiudannpnfemper» propter 
Tarias fermtllas » fed hodie omne legatum ab harrede 
' mrftandwo ea aB^rigcnfaai tlMttn fi(|) legatar^^ 

f(l5|i impatronirct, unD in t)cn ^cft^ bcr i^rttn ®a^ 

su fc^cn gcOcncfct/ fo t)atbcr H«rcs bai imerdiftom quod 
icfirarorum tDtcbcr bcnfcl^cn j ttm Dcr h^res muf njcacn 
ber quartx Faicidia: g<ilct)crt fCDn. Ort)cntlic()cr aBcifc 
ed^ttS/ t>a$ bir harrcs iin icgaium bc^al)Ut/ bocft fan 
d Ottdt acfcbcbcn / baj} bcr icgatarius cin legatum ani^iff 

lcn « S)CC Teftaor lcficMtf bcm hxrcdi & qoafi 
lc£em fat^ wde ooaieii lcgati* Romam aEadti^matn 
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♦ Dc mtiquis ger.eribus legatorum fiiilatis. 

$. z. :Sed olim quklem eratYt Icgaconiitf genera 

quamor : per vindicationcm, per damnationem, fi- 
nendi iTu>do> pcr prxceptionem ^ &c certa quxdam 1 
Terba cuique generi legatorum ad(ignata erant , per 
qus tingula genera iegatorum ilgnihcabantur. Sed 
ex conftitutiombus divorum Pnndpum fiilennita^ 
hujosmodi verborum penitus fiiblata eft. Noftra 
autem conftitutio , quaxu cum magna fecimus iueu- 
bratione > defunAorum volimtates validiores efle cu- 
pientes, & non verbis, fcd voluntatibus corum fa- 
veates^ dii^ofuit;, ut omnibus legatis una iit n^tura: 
& quibuscttnque yoi^iiis aliquid relidum (it , liceac 
legatariis id perfequi , non Ibium pcr adiones per- 
Ibijiales:». ied etiam per in rem , & per hypothecariam. ' 
Cujus cmiftitutionis perpenfum modum ex ipfius te-» 
uofc pcrfe(^Iime acciperc poi(ibile eft. (6) 

' ■ I ■• — • %- - I I. .'1 

* tn (criben^ iddinii vdiitiMibw euram adhibebatir • 
quod teilantiir formulae ctttx in fencentiis Pauli ex- 
tantes , quarum diverfi erant efte<ftas. 

(^) Olim iDartn 4. Gencra legatorum : i) per vindica- 
tione^» 2) per damnationem » |) finendi moda , 4) 
pcr prxceptjonetn. ^CCe* battt (cinc foJennia verba uilb 

ftrmuiamt b<iraii*iii(m (I ctftttmn, tmlb oim Dcn nbrigm 

UntCrfctaDm romt 0 D«l le^torom genus per vm^ 
-$kumm t)(U(e OiC fiirtmiitm : Dp, lego^ 4spm,Jimkiff 
five habetff} m\> tOliii btt legatarius rei vindicationem 
adionem perfonalem bcimcaCfl (tnftcflcr?, DcrD&Olben bCC 
Teftator flliC^ nilC res proprias pcrvindicationem lcgireu 

biirffte. ftnb ))ier laiucr commaiulircn&c SSodc* a) 

Fer damtMtimem > ba ^CifCl ii : H^res meus immm % 
i. e« obligatus ^§ iar^ % is^ 9 fn^ » her^Jem meum 
Jgrepde^ 5, bO fMIMl nMK OMr rm propiiir » fotlMrit 

eutS) aii€t]« irgirer tm\>tn, tinb bec legatarks bane con^ 

tra haercdem adionem ex teflamento : beHIl bie SCoiie : 
Hares meus damnas efto , gcl)eil nur- OUf Dcn hjrredem." 
i) SknanJ^ mod^ relia%ufl4u(ur l^f^uxn; Mdres meus 

4am»as * 
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CoUatio kgatorum ^ fideicofmniffirum^ 

: 5 . Sed non usque ad eani confticutionem fianr* 
imxi eile e^dftimavimtis. Cum enim antiquicatem 
ifiveniaius, legaca <^uidem ilridiie coacludentem , li- 
deiconunillis autem » ex voluntate magis deicen-» 
debant derunftorum > pinguiorem naturam indulgcn- 
tem^ nccellariuu) eUe duximus> omnia legaca iidei-, 
commiflis exaquate» ut nulla iit inter ea difexntia: 
' . • . ' • fed 



damnas eflo ftnen Mavium fumere illam rcm Jihique 
habere ; UnD DO Wit l)ec Le<?atariiis tticbcrum aAioncm 

ebnalem. 4) I^er Praceftscnem ^ a prarcipieiido« . 
\ Dttfit formiilam : Imciui titm iliam rem fraci/kt, 
mttVt^ Nhss MAGMOHiseftf P. S. T«- Q. H. u e. 
fraciptc , /umkpt Mique iaiei0. Vid. HBiNEccnis im 
^miqut jRm. z. 7it, 20. §• leq. n)irl) eiii 
praflcgatum t)i<C)Ur(t) DCrftnnDen, ein prarcipuum. (£tll 
folctJCC Lcgacarius afiCC muilC }UgUi(() Cohxrcs fepn / qui 
prx cohasrede (uo aliquid habeat praecipuumt & 
Tidus & Maevius iueredcs fonto. Mxviuf vero domuiii 
praecipiat tanquam Ugatum» Utlfe bi([(C |)atlC Adiotieill 
ttmiliiB eccifeiiiirfs* Hoc jiu anu^ius acoiratiqt iie* 
no docait Mutnxio Qbftro. lA. 17. Cap. la. ba CC 14. 
tfffcrcntias fuppeditiret. ^miOpera jtnb nunaflC com- 

^plet ju STecapoliS qeDrucft , unb jmac accuratec , aM bic ^ 
'ct(lc Edition ®ein Sebtn unD @ct)cift(en l)abc i* befct)rie* 

6en#» Gundlingianis, gc i)at faft I7- diffcrentias anflC^ 

»ml toA^t bi) itc imac Don JusTiNiANo oUc aufisc^obcit 
iu feon fct)einet? , fo fmb tiocb foict)e notl)ig iu n)i(fett,mit 
nodDDicbt i» Codioe uitb Pamieais lunuf flcUicbcn # fo 
bact) bal)ec crRdctf ocrtei mof. CoMSTAHTmus M. fuftu- 

lit primus eas iormulas, uti ebfervaw Fkanciscus Bai« 
nuiNus tn Vita QnilanUns Af. gr fta( aucft Ctn !BUCt) ^C^ 
(Ct)rteben fub tit. JuBmianus , item IhesdQjius. n)acC 

ju n)unfct)en , Dcip etnec noc^) aac XaQfec nactl biefec ^^rt 

tlUCCt)qienqe unb originem legislationum & caufas lCigtC* 
Die Effcifhis Hiris oUm OOCt) # «Ctm 0iCt0 stqui- 

potkfliia Tcrba iMtCtl mt^Xi^ ^mmMmi 

dficr i)at Quct) bie Eftdos au^brtcn* S)cnii man difpn» . ^ 

timolim lailgCi <iaae a^ aoAipctaC» bO&tC UtP CC 6eo 

aaca 
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ftid quod dceft iegatis> hoc repleattir ex natura fidei- ' 
- comimllbrum , &: ii quid ampUus eft iii legatjs> per 
hoc crefcat fideicommillbrum natura. Sed ne in pri- 

mis legum cunabulis permiftim de his exponenJo, 
(ludiolis adolciceniibus quandam iiicroducanius diiH-* 
cultatem, opera: pretium elle duximlts, interim fe- 
paratim prius de legaiii , poAea dc hdeicomniillis, 
tradlare; ut, natura utriuscjue juris cognica,facile 
poilint permiftionem eorum erudiiti iubtilioribus au- 
• ribus accipere. (7) . 

4lfl(tl kgambcm Legatario Me. SSaM/ qtia \eamt ^pe* 

riri veiietf bit li»riiittiae m^tm fcpn/ xsk S\i m\m. 

£a OlfO ez his quatuor generibus lcgatorum t)€r|Cl)tcl)cn( 
Aaiones cnillanUn , aiicl) fonfl ct^Cbein /Cbc formula legati * 

ibrc eigcne aAionem i)aue 5 fo l)at Justinianus nberbaupt 

in omni materia lega^orum Adiones DCillatlCI , citt 
l) A^Uoneia in rem feu rci viodicatt^oem i a) A^« 
aeni hypothecariam» ]) Adionem Jid rem feu perfo* 
nalem. Dicift ; Si rei idiena- fit legata*, xm ((III !(() rei 
▼indicacidpem anjtfllcfl?. OllD g(eid)l90^1 \)<\^iX c j / ele'* ' 

' Aio mihi compeiit. Rcfp. 2)u Ittacit nur etiie i»on beii • 
brep A(fiionibu$ an/ nemlict) We , fo \\^m beflen fctitfei. 

Quis te cogit jam inftitucre rei vindira ionem ? Ey- 
peda I dum harres emat domum vel aliam rem lega« 
tamt tunc vindica* Eligas & expe^s tempus, qio 
adio poteft inffinu. 9al ^ RiTiiRsHosnrs W i^» A - 

(7) Deinde exasqiiavit Justinianus etiam fideicommiflk 
particularia & legata. 9Jort)Cr fC.tC Dcr Teftaror |'oqen ; 

MavfUm» m dempmw lolvat dtcetn» Jidei iffeus 
€mmH^ "Jhanc dcnaMnem» precariis vcrbis titebatur» 
iiiaiulal>at hffredi» i e. manum\porrig^bat, ut fibi pol* 
'lipeatnT h«ref'^'fe id praeftimniai cffe* Fidcicominkra 

erant Jaxiws iatcrpfctaiEioiiis;j ifa^r fonte man cucft ein 

fideicoif.miirum particsjlare binterlajfen Hngua peregrina, 
V. g. Graxa j Lcgatum lin^ua Latina relinqui debebat. 
SJon t)en fidcicoinmifTis quartH non detrahcbatur , li)ie 
DOtl Den legatis. JusnmANus illa c^a^quavit ratione ei« . 

£:auam« itj^ ue etiaai l^ti» U^(iia ^iNprifui ielin<* 
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Z)^ /fj^^/ii? > ^ primum de re iejlatoris , 6xrer 
dijf aLifina , cujus mn eji commercium. 

4. Non fbium autem teftatoris vel hceredis res ; 
ied eciam aliena legari poceft > ita uc hsres cbgacur 
redim«« eam , & prjcftare *, vel fi cam rion poteft 
redimere^xftimadoxiem ejus darc. Sed li talis iit res> 
. cujiis cpmmerdum non eft^ vel adipiici non poteft; \ 
nec xftimatio ejus debctur. Vcluti,fi quis campum 
Martium, veibafiUcas, vcl templa, vel qua: pubiico 
ufiii deftinaca fimc , legaveric. Nam nuHius mom&nct 
taic icgatum cft. Quod autem diximus , aiienani 
rem polleiegai;!, ica intelligendum cft , fi defun6);us 
^ebacdienam rem efle , non fi ignorabac Forfican 
enim fi fcivilTet, alienam rem efle , non icgadet : & 
ica^^divos Pius reicripfic. Ec verius eft» ipfiim, qui 
agit , id eft > legatarium , probare oportcrc , (civille, 
aUenam rem iegare defun(ilum : non h;£redem pro- 
bare oporcere, ignorafle aUenam. Quia femper ne* 
c^flitas probaudi incumbit iiU , ijui agit. (g) 



. qifi poffit» nanc etiam a fideiconimifro particulari 
qoart» «deir^diatvr» S>if HKtdctt QjMtianes ia hoc txni* 
. If (tl)>^> Ulrt^ 6cau(t)cn Ctn raifonneiDcnt, x6Mi%i imt 

, offt fubtil/ <\Uv foliDeijl. * 
(8) ©ie ©actc , n>c;(t)e legicct i»crt)cti tm / t(J cntiDcbcc Te- 

^ftacoris propria» oDCC obligaca feu oppignoxaU} ObCC ttib^ 
iU^ gOC aliena. 3)a| bCC TeiUtor rem propriam legntU 

mnia ad fe tnihit, .i|iia(i icd t uci Hvmi» loquitur. 
Ergo etiam rem legatam , fed hanc deindcrpraeftttr^ de^ 
bet. Qu. An etiam rcs h«redis legari poffit ? v. 
Ticius h«res efto, Ticii vcro ardcs do legoCajo. Refp. 
Hartcs & . defun<fius habencur p^o^ ona perfona , hacres 
faduQi jd^up&i prasftec vel in re, Vel in aellimatione. 
. Qg^ An epam. res iJi^iet ^c^jp* Vidctur/qctod non, 
quia , quod quis nc^ htbe^ t alteri dace pon poteft. 
^uidatn Cij^j^o/e* pui;-wt , jure XU, Tabiilarum idrioii 
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rt pi^/iorata. 

$. 5. Sed & fi rem obligatam credicori aliquis le- 

gavcric, neceile habec hxres eaai lucre. Ec m hoc 
quoqu^ cafu idem placec, quod in re alienfl> uc liSL 
demum lucrc uccelle habcac haeres , fi (ciebat dcfun- 
dus^remGbiigacaai eile : & iu divi Severus 6c An;o- 

• ninu^ 

licuifTe , Oa (Kifptt d : ^if^ ni fua l^afit ^c. Res 
* alieoa non eft (iia. Venim tnterprcutione Pnidmmjm 
IMt^ SCfastt 9 ftcr Tdlator mtfl Den Legatarintt rccreare» 
honorare Jegato grac!(Emo« Ergo & le§are potelt rem 
alienam. f(l)cirtt:t IVOdK conrfa principia juris ju 
ntail [ail/ (('Otiim , fcine AAlon a.i confequenclum le- 

gacum antlraui. 3i0tia tcc hocres mu^ aQes i\)x\nl mi 
bcr deiunAos ()at Ooben moOen. £rgo mup ec lid) 6u(iu« 
(en rem abenam iti tauffcn 1 tan ci; foI4K mc^ loufico^ 

«ftimapooem pr«ftet» ex «rbilrio boni viri determinan* 
dam. Qu. Quidfi rem alienam pro <ua faabaertc teiia» 
tor? Rcfp. fommt t)arauf an ; q^id voluerlt tefta- 
tor 5 voluic dare rem fuam , non alienam. Ergo rem 
alienam non legavit. Sa^pe quarritur : An rcllator fci- 
vent> rem elie alienam ? AfHimami petenci iegatario 
incumbit probatio » Cf ntUp betMlfen / tKI^ t)ec legans tf 
gcOltfiMl c aBcntltCCi6CQ>cifet; (O tnuP Der haertl ane 
vem anc aeftimaticioem pr«ftifcn. Qn, Qnidfi res» quac 
non^ cft tn pacrjmonio, v.g. bic ^Olt^burg/ legata &f 
Refp* LegatariuS' nihil accipic y nec rem , nee xftiroa- 
tionem. Res ipfa enim legari nequit» nec privatorum 
intuitu in x/timationem venire. Quidfi res iic in com- 
mercio » fed tamen non in commeicio legatarii ^ v g. 
Olimjudaro etiam legacum reiinqui potuit» quidfihuic 

mandpiumChriftianuml^liaCnmiiierki^ipik^ ^ 
Vidctiir.9 nihtl ' deberi* Nam qnod qms non accipere* 
sion^po0]dere*potcff > hoc ti etiam non legari pot^ft. 
Dare Includit habcre. Difputant hac de re Veteres 
JCti. Trebatius putat , nihilominus deberi lcgatun^. 
fcil, «ftimarionem j hanc enim habcre potefl legata- 
rius . licet non rem ipfam. ^ld) j^obC fl 4M4) UQ Trd3., 

dt C trthaue Jefta ddendittt> . LADxyRaaciays cqLQ^tlt 
mecum*» diOmtiimt plares. 
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ninus refcripferunt. Si un«n defuiiaus voluerit le* 
iratarium luere , & Koc exprcflcrit, non debet haeree 
cam luere. (9) 
, Dt re aUtttn fojl tejlamentuf» a legatario - 

acquijita, 

«. tf. -Si les «lieM ^ rei vivo 
teftatore legacarius aominus feftus foerit fiquidem 
ex caufa eintionis,'ex tcftamenco aaione pretmm 
confequi poteft: fiveroexcaulalucrativa, veiuu ex 
donati«ne, vel ex alia fmiiU caufa, agerenon poteft. 
Nam traditumeft, duas lucrativas caufas in eundem 
hominem, & eandem tem, concurrere non poUc. 
Hac ratione, fi ex duobus tcftamentis eadem rcs ei» 
demdrfjeatur, intereft, utrum rem, an sftunatio- 
nem ex teftamento confecutos fit. Nam fi reni ha- 
bet, agere non poteft : quia habet eam ex caiifa lu- 
crattva. (10) .- - j 

(9) 3« fttrSrage : A« h«r« rem aU» oUigatam. v.g hy- 
bo3j«ca vel pignore affieAam , pracftarc tcneanir ? I» 

tt btrt ^})wnl».@!l)iaiii9 «Miftn miifft ? Videwr tdit «e* 

non ponre legari , quia eft quodaipmod» i«t tfiCM ) 
Ijtc Creditor bflt DO* «rt ju» in re , lWl)UC(t)t»ir&l)0« *>- 
minium imminuictt. Sed Refp. (g« eoinBlt IBKbfr auf 
tKlt MCiflt Fundament an , Ob l«C legans fiicft SBcrpfan.' 
. bniMIKVUft ftdbt; ODtC ni<t)t. S» «eftaior forem , rem efle 
obligata», vd fi lenurio non impofuerit rcluitionem, 
lnms eam pneftare debcc. Rcgalaritet eaim legata- 
rius non aneranu. fed ^oaonrot pmfiuaiw. Si ne- 
fciverit teftator , rem efle dii obligaeun, W6fi» 

bm Jon i^enn t)«^ Teitatoris ©atcc tt»a ©tlb aufgtaMB» 

tm, unD foltt)« Derpfanwt bat / fo mu^ Dtc Legatanut 

■ lem OBPigwratam legaiam ftlbji tinlOjW Nam fic h«- 
iedcm gra«re Bon voluit.nec gravare voluiffe dicitur. 
Pignoratiiium ncwm- neidvit. lirgo etiam dc teluuio- 
«e non cwiiaw. y% . • 

(,o) OnDitftm§. i|lfolatnb«Cafw: ©«T^rjKitnuc 

tini rem alienam, v. g.aKtei OCraUUMf «betCfiJtt W» 

mu f» «^iuirict i4) ttlic DitftlHt Td vel Iik»- 
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Si seftimadonem» agere poteft. (i i) 

De 6uy qtMjnm funt in fctum mUurd^ 

$• 7. Ea quoque res, qux in reruui nacura non eft> 
fi modo futura eft» re^e legamr; veluti fruiSbiSt 
qui in illo fundo naci erunc, aut (juod cx iUa ancilla 
natum eriu (12) ' De 

tivo tituio. ^ai^Um it wxm m^tUn , fo mW^a bic 
grage : SGBorju nun ber Tcitator funm hxredem obUgU 

rcil a^OflCn , ix^ m kgatum fic prieikjiDdum ? BctlU ii 
ffyW^ m legatu^n fcQ innfbRttlinD »CC9(llli(b- SedReCp; 

LegAiiim i|i cm tindiis lucratiTiu. gBmii mtr cmcr iU 

WA oernia(t>et, fo ifi feinc Intenti6n> bag icb (in Emoiu. 

mcntum |)abcn fOflC/ Caf tt inicJ) honorircn n)of!ni. ^aa 
fcC ict) llUn blC rem mihi legatam titulo oncroro acqui- 
rirct/ V. g. pcr emtionem , fo inuf bCC iiires Dag DafUC 

I)cjat)Uc (^cID micbcr gc^n i ocun mcini u)) bic Sac^c uocO 
vMil ^BfiM , m\\i cr ;a cbcn bicfcl praeaircn^ <ein oiidci^ 

AbCC 4i $ Wm iO^ fob(K&Ut)C fitOon ntxA^ lucrauva , 
per dboationem>(iCft(iC/ M {)afrCHd: Ouar eaiite lucra- 
tivsi^ ID anam 'rnn & perfonam concurrf re non pof* 

funt. ©cr Tcftator \)M, n>ic ()cfagt, t)abj:ii moilcu/ uc 

if^am rem tiiulo hicrativo haberetn. icf) |)al)e ftC ^iCC abCC 
f(J)On titulo lucrativo , ergo ?an id) UUU Ut^U DOIl DciU 

lurrcdc mdtcr pr«tendircH , uuD iit c« c5cn fo wcl , atf 
locnn td) itMst oon t)cm han^ede fcii^ ftcfotnmcn ma. 
fSlitclK f&cpanOnif (^ot.fl vitcine» i^ato m duobiis cc^ 

ftamefids ifdiAo, Si doo rcm eandem alienam mihi" 
l^snrcrim , nihil accipio ab altero \ Nam duse cauf^s • 
lucrativse in unum non concurrunt. 3)<r bCl)DCU Tc-. 
ftatorum Intention mar/ ict) foll C^ gratis l^abCU- 3lUIl 

feabc i(t) c^ gratis, alfo (11 ja it)c aCiBc crfuflct. i)cr ctnfi 
Teftatorfau nicOt 0i{Mut)t OaiKH/ W$ i4> i< noct) iinma^ 
. gratis babcn foa. 

(i I ; -Preuom enim adeft quidem > fed »oq ret. T£itz Vi^i 

li«?res c(owc mir baS ^auf nict)t fct)affcn ^ ^er dominw 
tnolrc c0 ntct)t oerfauffcu , alfo nat);n tc?) «rtimacionem. 
- 9iuu a5cr fau e^ fommeu , ba^ Das Jpauf fcil i(l / fo fan 
\6i ti forbcin dou Dem auDcru haerede. i^i \m noct) UU 

nc !• caufae lucrativ« Ja/ in eandem quidem peribmunf 
fed; nan circa eandem rem omcurrunt. ^ • 
(li) Q?«Aii iiiciira ra legari ppceft?. Negabaaij^etercs. 

^ Diqiti: 
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eadem re duobus ItgAtA. 

§. §. Si eiidem res duobus legata fit, five conjun- 
QiVXi 3 iivc disjundim, fi anibo pervcniant ad lega-» ' 
tum, fcinditur iriter eos legatum; fi alter d^ficiat» 
qtiia aut Ipreveric legatum, aut vivo tcltatore dccef^ 
ient> vel aiio quoquC» modo defecerit^ cociuii ad col&^ 
legatarium pertinec. Conjundim aucem lcgatur, 
. veiuci li quis dicat: itm & Sejo bomitiem Stithum dop 
bgo, Disjutiftim ita : T$eio bmrnnm Stichum 4$^ lego. 
'Sejo hoDunem Sttchum doylego. Scd & fi cxprellerit,' 
eundem bominem Stitbtm 9 ^que; disjundliin iegacuin' 
Hicelligiciu:^ ( 1 3 ) ' 

Si 



FuCtti;uin enim eft. incertum & nibil* In^ media vero 
Jarisprudentia et^am valet legatum rei fururar. SRoH 
01»! Obcr 8Utf gCbCH/ Ob Dte fruaus reftriftive ot)er taxa- 
tive^iniUgcfetiet tlHnrtMII 1 v* g. m vinom ex hac vinea 
ita redringarar > ut babere debeat $ quod Hlo ianno na«> 

tum fuerit. Silibcnn mii^ er jufctcben fci)n/ n nihii na- 

tum fuerit , tum nihil accipit. 3Scnn cr abcrcin quan- 

tura exprimirct taxative an^ fetncm ^crgc / ioMtbuiM 
(t fohtKn asein gmi # abcc icinen Deilecn. 

(n) 3* tan aacin cihcn Legatariiim,fonDcrn au(6 plci- 
res einfc^cn / «n& fol(l)cn conjunftim ctiDa^ Dcrmad)cn- 

3>a nirnDcr TeftatDreincUrfacI)cmup9ct)abU)(ibm/ aarum 
cr l:u i cgararios conjungini / unO cincr baDou gcflorbcrt. 
ijl i (0 tan fcetTea Legatum nirt)t t)cm hjcredi . fonbcrnfe^ 

\ tlCn Collcgatanis accrcfcircn nnO aufaDcn. £>ie Conjun- 
' ftio i(i tai Q5cncra(^FundanBeM M Juris ac€refi;«ttd.i $ 

Dctin matum tj&nt ic^ ftc fon(]cn conjungirety S>atKrMe^ 
eigcnilict)c intention bc^ Leganris Dicfc fcDrt mup baj/ 

ttJCnn flC/ tiC Collegatarii ^aUc n>Oflcn, folCt)C bcn fundum 
' legatum jUflUiCt) bffl^in foBcU. Jus accrefcendi inventum 
in cciium I cgis PapiaePoppa:», ne fifcus caperec. Ca- , 
fus: 'Aia:vio 8c Titio do lego fundum Tufcubflyumi 
conjCingo & divido » ut» (i alter legatum quoad fuam 
partem capere nolit 9 accrefcat alteri» ad batredcmndii 
redit. ^5 f ommt OUf tHn voluacatem teftatdria m- Te* 
itaior c«njun£ic legaurio^ tton fioc cuifa* Voluic^ ut 



I 

5i Ugatarius proprietAtem fundi alieni (ibi (tgati 
merU > ufmfrucias adtum ptrventrit. 

§•5» Si cui ruudus alienus lcgacus lit, & emerit 
pi^oprietacem de4tkdo ulufra&u , & uiiisfrudus ad 
euin pervcncric, &l poftea ex teitauieiicp a^^t, reccc 

eum • 

ambd habeant fundum Conjunxit > ut hxred.m ex* 
cluderet, fi altct lcgatarlorum repudiet le^atum- Con* 
* jiinxU l^atarios > disjuoxit «b h^tede. Modi^ cMjud** 
, gendi liitt propoAi folebant. Cafui : Primo fulidum 
TufculaDum do lego > feeundo futtdum Tufculanum» 
tenio & quarto fiindum Tu^culanum, quimo & fcxro 
' fundum Tufculanum arquis partibus. T)H crfif;' ^CitJeit 
cm^uniiif niil)t iDCil ftC diverlis periodis f ripti c/)njuQ- 
Ai finD^ f^tt^rn n)C(( Oe in una re, in uno fundo Tu^ ^ 
fculkno inter fe non verbis» tion una periodo t non una 
propoikione^ tton perfonaiitefi fed ce ipfa coitjungiret ' * 
pnl)* 2>ie «Hbern t)Cl|fcii cmun^'^ quia parrim 

in re, partim perfonalitcr conjuncftl, h. c. verois eciam 
conjunc^ti funt, SDie DriKCIl l^cilT^:! 'z^^'ri^i< cmjitnJit . cCiirt ■ 
f(ei)a&CIt 3equa$ partes, \\i jini) rCvera diijund< 5 Conjun» 
dioaded > fed levi^ disjundio adeic major. In re enim 
adeft divifio : Solis verbis conjunffci funt per folam p^* . 
liculam £71 re ipfa 4i^jttnAi. Hi modi etiam diiferum 
fccunduni effedtaii^ & intentionem ccAatoris. SGBttttl Ci< 
ncr tuin flCf^^et : Primo do lego fundum Tufculanum » ' 
fecundo fundum Tufculartum (re conjundi) lerno <Sd ' 
quarto fundum Tufrulanlim (mixtim conj indi), quin» 
to & fcxto funJum Tufculanum a-quis partibus (vcr- 
bis conjundi), n^ilS i|i intentio tcftacof isJ Refp. SBcnit 
fic iMi legacom adc moUcu , FricgCQ |1c Dcn fundum.Tu* . 

^lanum , unt) it)ct(<tn ft (I) darcin Jtditi Propof cion.^ Ver- 

bis & mistttm conjunAi pro; utia habemaf pcmiia * 

IDCil ftC DenbC aUCO perfonaliter conjundi finO, Unb iu 
Una propoiitione jUOCn* Varie conjunxit ict^ararios & . . , 
inaequalirer, unum magis, alterum minus amavic. Er* . 
goepam uni accrcfcendi jus magis actribuitt qMamaU 
^ leri , excl.u/b femper haerede, mcitn DCT tertius 

' ibolte? Refp. <so befomittt el bit oicrtt 3)cr quintus 

ttiQ mc(}t/fO fricgt fe^stgs fctKiS poni^em. PbrtW accre^- ' 
4it fum -onere-conjun^o. Pfimus,|Uv6t # mcr t^Htlmim 

, I i * fcine 
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euni agtre > & fiindum pttcrc, Jalianus ait, quis 

ufusfriictiis, in pctiiione, fcrvitutis locum obtinet: 
icd oftido judicis continccur , ut dcdudo ufufifu^^ 
iubcat ailiniationem pneftarL (14) 

"feine Portion ? g$ f(t)cinef / btc fecundus bcf ommc ft^ i 0!^^ 
Icin ec f ricgt nict)( aOci / fenbccn bic onbccn auct) ctmaS / , 

UHb B)ftDC|l P^o «na perfona gcl^altcn. Nam quicunque 
^ll tt coojund^us , ei accrefcit portio deficieo$. Atqui 
emnes in iundo Tufcolano c^njonAi font« Ergo. (£4 

mcDcn \ . Porciones Mrairt 0ema4it- aBoin abcc iw 
priiiius cin onus babci) qc[)a6t / m&fieit baibteatiDcnitreo 

au(t) bcja^lcn ? Refp. g?cin. ©tc n)ectcn nutf^in re con- 

jungircr , ni(!)t pcrfonaliter, Perfonaliter disjunfti funt. 
& reaiiier conjunfti. Onhs efl pcrfonale. Ergo non 

, foivunc lUud. 2)a8 jus accrefcendi t)at al^bcnn fcincii 

^ Effeft, minn eill Collegararius fi(() declariret/ Dop ec fej^ 

nc poitioneni niAt wAi* ftat cc ii einmal)! acce. 
pticct, fo finbet oal jas aecrelbeodi nkCt ftott # fonOem 

CC transmitticci mclmc^C fcinc Portion ad pofteros fuos» 

ni(t)t abCC ad Collegatarium fuum. Rittershwsius j^at Wc^ 

ii Doftrin am bcilcn proponicct. 
(14) 3n bisfem §• ift fOlgcnbCC Cafius : Legatus eft funduj 

Ta^lito^ • bCC I^gatarius |)at f4)0n t>0rl)ec t)ie Proprie- 
' tit tMVOn citulo onerofo» g. per emtioncm» tcnU- 

fofttfroaom oher iiiuio lucfaciro &(rommen# D9 ncmliiO 
t)cc Venditor , n)cld):c fi* 6et) berrt ffierfamiF fteii Ufum- 

frudum ?ebcR8la!ig oocbcbalrcn , nimmct)c scjlorHn^ alfa- 

l)a( CC plenum dominium. Jam ipfi totus fundas lcga* 
tur. Qu. An petere poteft legatum ? Videtur, quod » 
HOti > nam quod quis jam habet , amplius petere non 

potc». 5lCcc.fct)on ccitct , fan nic^l Dcclanflcn , DaM<tn 

lbtta1l aufSW^Cl)fe?e?' Rcfp. Lcgam voluic , ui legata- 
V ritls ^Odotn Tofbdanumx gratis habeat. 9tun W itoaC ' 
m teftatoris «BiOe unb Intfntlon eCfuDW «oionc ufusn 

fr«aus , abcc nic^t raiione proprietatts^ Dcnn i)icfe t)at ec- 

flCEcllItlct. At vcro toium fundum gratis haberc ▼oluit 
legaiarium. 5flfO, mcnu glcict) D(C Legatarius Dcn Ufum. 
fruftum gratis l)at / mU^ CC DOC!) anC^) proprictatem gracis 
^/im. Atqui Die bat ec nicDt grati». Ergo ex kgato il- 
lanV gratf»<accipiat. Sed qua ftrmula, qua aftione ex- 
periwdu^ ? 5?icr % dli( f&4et^(ft| @a4)fe « petatur 
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re legatarii. . 

- §. lo. Sed li reni letracarii qiits ei lef^avcrit, inu- 
ple efl; legaciun : qiiia, quod proprium e|t ipiius>anv 
j4ius «jus ficyi non poteft. Et licct aiicnavcrit cam, 
non dcbe^iu-, nec ipla les , nec acllimatio ejus. (15) 

' ' ^ ^ Si 

fundus tocus» plus petebatuff Da fag(( JuuAiiuSf Autor 
EdiS0fetf€$m fub Antoninis: Sliji HHI^/proprie faiip 
4um pctcre nofi poieftt huic eojm jam urusfiruAus in^ 
cft , appeUirione fundi etiam "afusfirudus coodueiar i 

ob<r bei Lcgatarius mifif it)n nnr Decjlanbcn [)aben dcduda 

UfufruAu , ttiil ti nuc etne Scrvitus perfonalis rodlt : 
Poteft tamen petcre fuadum > benn Die proprieras imtjtt 
CiACnili^ iKn Fimdum ailS* U&isfrudus cft fervitus^fi 
luilic petere vellcc , acf^ionem confeffiiriam inflitueret* 
at non Tult hanc « fcd aliam infticaerc. , Ergn offieio « 
judicis a^o legararn etiam lioc cafu^admitteiida eftfOt 
proprietas pracfteturi ittm t)cn UfumftuAum fanecniitf 

jnxomabl gratis ^aben , W propnetas mup il)m Derillbect 

Q^etfiea # i e. Du; bxres Oin^ iom bie i^atmauon prasOi- 

ren. 

(15) Cafus eft: Teftator iegac tibi domum tuam« Volun- 
tas teft^toris ita eft interpretanda t ui exitum habere 
poflit. Ergo ]um% praeftet atftimationem; SBoniltl foil 

ti miH a«gel>eu? Die alfen ymftm abcc Iduflnen Dcefeg/ 

' lltlt) faflen : Teftator vulc , ut :d , vjuod quis nondum 
habet, jam habeat- 6r a)ill il)n rccrcare>beare 'Quod 
Jam habet , ei darc nequit , t j ijl tine contradiAio in 
adjcAo b<9 Dtm legato i unbl)abCl)bUibCt auCbJusmiANus^ 
id non procedcfc» fc inutite elfe iegatum. ^miaDer 
Nr Legauriui^ adhuc teftatopc. ftlll ierfOttf^ 

f(t ifittt , ntib man ^ertuid) aefe^en/ DaM i^m fd^oaoor^ 
l)ec legicet fc^ ; Qu. Stan nun Dec Legatarius fci/i ^au^ 

n)iebcC fOCbCCn ? Refp. Proculiani & Sabiniani difpu- 
tabant. Cklsus, putabat , pratiUri dcbert. (Jc n)ac Cin 
®abinianer. @ie fagten : Legatarius haWet Ugatum cx 
iilcima voluntate» fectandumbanc egiam res aTiena le« 
fjm poteft. Ergo etiam \Ap ftifficit, rem }am efle alie- 
nam." 9(nl)tre faotett : ab initi0 eft nuUum » ex 
poft £iAo o6i)i conTslefcit. Ab inicio tes propria te* 
gatarii iia Jegaca tfi. ;gal n)ac nuUujaii teiReoUe for* 

li 1 • ' . ' . mui* 
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^ 5i (^uu rcm fiiaf» quafi non (uam legaveriti 

* / 11« Si ^ais nm (uam qu«fi al^enmn legavdSrit, 
' " wlet legacum ; nam plus valcc, quod in vcrit^ eft i 

^uaiu qoQd ii^ opinion^, Sed oc, ii legacarii clle pu-. 

taviti valere ^onftat : cjuia exitom Yoluntas defan^ 
t mola f(t)i(fee ft(t> ^ie^t / nequc pr^ceptlahii % 11e4t1iBi .fi* 

Hendi 9 nequc viticlic^ilclt M Qec daannan^. Ergo noQ 
convalcfcit legatum. Omne legatnm dcbct conrinerQ 
lucrum* honorari quis debet per lcgatum. 5Ccinc5 fan 
i)i(t a^NnDeCDai. ^ur ifl Cin nullum, cin non^ens, 
^uod non conv^lefcic. JloTOMANxy^ t)icc cmc inex» 
' . plicabUen^ antinomiam natqircQ n)OQcn. ^ed fi fedaa 
JC^enim biiud nerci» t facile concUiabis onuiia, C^tsya 

i(t cQDtr^ur , bfnti er iMtr iu>ft btr anDcrn SeAe. ifi 

• • fo cim Reiiquie m\ Dcm alun'diffenfu. SBcc t)at fo glci^ 

ttC diirentientes opiniones aflc ail^mfrftcn fOUIKn ? 6| . 

finD iipct) t^iclc ubciq ^ ob gld^i) JusTiMiANqs fagct ; Nihil di- 

fOQans in tpto juri^ corpore fupercffe. \\d^ MERiLtms» 
'DCt JciftCl/ tt^fi / Ol)U8Ca(l)Kt Justinianus vctcres legandi 

formulas aufgctiobcit/ t)o<t) iACodicie ^(Digeftis DicicRe« . 
' liquicn fleOm lafcn ex ioadveitemta. ; 

(t6) Si quis rem fuam pro aliena habuit &Iegavit$ quM 
juris ? Frrans non ve le videtur. Ergo nihil legatum ^ 
cft in effedu. Justinianus abCC fpci(bt: Sufficit Yoluiflct 
ta|S W Lcgatarius las^Otlfi fOflC- Inio tanto va^n 

iis voliiifret) ftfciviifet» nofi dfc rcmaltenam»fe<lfiiatii« 
. ribentitu & frequentius ret Iriodras legamusj quam alie* 

• . w«. Qu. 5ffiic fan fid) Der Cafu$ crciamn/ cincc fci* 

iic ^a(t)c pro aiiena |)dlt ? Kefp. ^gjcnn i(() cinc gcoift 
^ erbf(t)atir Dcfommcn/ tinbi(t) nW aac^/ iil) bc« 
. foninun t^abc. ^cnn i^ abcc lanoc m poHeaiQQe geipf^ 

fcn WOCC / cafus non ^idetui; dabilis » fcd daturi V. f« 
ten^re belU. Idem dicendam > fi quis rem fuam pra 
. ve Icgatarii faalmerit* SHi&co IdiTct m wei^ nqd!) tticl di. 
fputircni \>m ii ifl (ilcid^ SlRfanoS ciricNiiUitat t)a/ citi 

noti ens ab initio non valct i cQntradij^orium prai^cepit 
tcflator^ coniradidorium nullum c(\. Ergo nihil praf- 

cc|ii.(4 Pc jurc itf:Ao ()a( JvsT)({tAi(U£ $ic( iocQncin- 
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£)£ alUnuuone > vel oppignoratione rei U^At<x,^ 

§. iz. Si ridm {uaiii legavcrit teftator, pofteaque^ 
eam alienaverit, Celiuii piititt> li non adiuiendi aiii- 
mo vendidit, niliilominus deberi : idemque divi Se- 
verus &c Antoninus rclcrip(crunt. lidem rcfcripic- 
nmt:» euin> «|ui poft ceilamcntum iaclam , pr^dia^ 
quse legata eranc> pignori dedic, ademiile legacom 
non videri; &L ideo kgatarium ciun h.i^rcde ejus agc- 
r^ pofle^iit prxdia a credicore luaiicur. Sivqro 
quis partcm rei legatae' alienav^t , pars , qua? non 
eft alienacaj omnino debecur ; pars autem alienata 
icadcbecur, fi non adlmendiammaalienacafic(i7) 

De ii&eratiQne (egata^ 

J. 1 3. Si <juis dcbicovi iuo iiberacioneui iegaverit, 

>• 

oe rdecidiret s oHt cc faget : i)ie (Sadn tm 6o(t> citieit 
cxiitim ^bf Mefr deciiie cougt nuOt^ tmx 

DOrber bat ec fe(&fi mf. />r^^ ba^Cancrariiini \\x 

t)em Cafu , Da t)ec Legatarius fein 6au^ , fo ioin oor^cc 
'lcgiicf mar/ titrfauffci oat. 3)cnii la fari Dic^a^e aud^ 

exitum habere, ncc tameri vMuic. *.nijo imcf) bif fubri- 
, litatc jjurisfanJusTiNiANus ()ierui^t affirmativc decidiren^ 
attetn elijl lesinif res in praefenti cxitcim habcrc 

Kccft f faget K / in re ipfa. liiS tfocOfo , crror foB ntd^ 
almt.i SROfl {toie eS paiircn (atfen, menn er nur oor# 
bec nieftt comra gefprocl^cn ^atic. 

(17) Rem propriam legavit teftator , poftea eam aliena* 

vit, cr tverfijer ober twrfauffet fol<t)e, Qu. bettmmt 'Dcc 
i^e^rins DO0 no^ ctooi; oDcr \fix %% xm nc|^# 
. mcii molctt? ifl ctnc <^^ftio faAt. Rcfp. 9Benn er 
l)ie €ia(l)e freijaiaig aiicniret l)at ^ nemo non videt vo- 

luntatem adimendi tacitam. Si in extrema neceffitate 
alienavcrit , non adimendi animo leciflc cenfetur , non 
.ceiTat honor , non amor , noa amicicta. Ergo. non iey - 
gatum« Lcgatarius autem, cx neccfGcate fatf^am dSi a- 
* lieoationem« pfobare dcbct. RaciQoc relfiiijpnis- attci»- 
dBtjor dccifio t qu^de re oppigottratilata eft : Aut cma» 
nr a«t.aBftii4Mdoprjefleiiir. 
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lcG^cUum utile elt ; & neque ab iplo dcbitore^ necjuc 
ab haerede ejiis, poteft haeres peterc> neque ab aiip> 
qui haireciis loco iit. Sed c\: poteft a debitore con^ 
"^veniri j ut iiberet eum. Poteft etiam cjiiis vei.ad teni- 

V pus jjibcpe , ne hsres |)Ctit. ( i g) 

' -^^-^ 1l — ^ .^' 

(iS) Qu- Ah poffit tegari v^; qnod debemr tefiatori a fa» 
^ ^rario? Rcfp. Affirmartdo \ Deiltl Dci: Legatartus debiror 

!cn Drtfff/ Die er lonii au be!ai)len fcbttlDiq war. ©iefeJ 

S nefinet Hian Itgatum liberationis , unD i|l (\m\x^ ^ ab ic(>. 

(mcm (ItOa^ fiOencEe fofKiire oDeC privativc , cumf^riTa 
_ li^predein, ne cxigat. (golCt)e< qbec flCfClKfiKt expref- 
^ ' ^fe vd taeite. Tadte g€f(t)|e^ ^ tMm &(lit dobttori 

.1 |. & feine ^anDfctriffi / teiri Chiiographum legirer mirlK 

SiUJt Diefem ft^^o pracfumiret man remiflionem dcbiti j 

' llenn Die ^)anDfcl)ritfl ift Da^ medium probandi , quod de- 
, beam. Oa niin Dcr Tellator Dein haTe«^i Dicfc5 medium 

' probandi xxcxmM fo tan er ja nicOt ol)ne Urfa(()e folc()c^ 
.flCttKUi ^obcn/ fonDern animo Hiserandi. aBai fan(d|) obcc - 

V tntn ^ hbc fado , Da mtt Da< medinm probandi micbcr 
i^SCfUOet IDiCby AnbCCi pi^omirCH , OU ramiffionem de- 

i biti ? girt ettifccrJ aber ijl cS , menn i((> einem loo. SRi^lc.' 
j.e- auf ein ^fanD geliet^en , unD il)m i)erna(t) fein 1)fanl> 
i«§ire. Da iit imat auc() n>ieber ju glauben , ba^ Da« de- 

• . .birum remittircl morbcil. Slflciu iC^ fau nic()t proximc fo 
. (({)lieiTen , meil Dai Pignus fem Medium probandi > fon* 

DeiB nur fecuritatis tfi / iiiD(m mtr einer Doct) unD '^vx 
, li^Bredi obiigat 5lci5en fau I ob t(() f(t>On fciti $fanl> i^ti 
^ il)m in i^Dtn babc. (Si ifi olfo (ctnc Conieqoentii^ pro« 

xime ftriogens Ulib cogchs DOr^anDen in legato pigpore»' 
. IDIC in legaro cbirographo. Sllltirt gcfe^t , DCt h«rcs 

- inir Da§ Mcdium probandi ni(l)i auSltefem , ba fan ict) fol*^ 
/ _ . cf)en entmeDcr per modum aAionis Darju notbigen ' oDec 
. »enn cr flc!) umecjicftcn folte , etwa« on mid^ ju pr«ccn- 

dircn I ii)n per cxceptionem doli roali jurilrfocijctl./ 

^ JlCenn e^emai)l$cin(ct)cmTeaator\ctoa<fi<^^ 

' fiipulattt, fo mn()C Cl iKrhaBres acceptuinTaeeret per 

acccpnlatiohem remitcere'. Scfncr tan auct) einet ad tem» 

pus liberiier tDcrDcn , DerseilaU Da^ Der iiaeres e. g. biu^ 
ncti lo. 3ai)r imtt) in 9^t4)C.la)Teni uno niittf anf 6tc 
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. De dehito Ugaio creditori. 

$• 1 4« £x contrariD r- it ^debitor crecUtori ia6, quo4 

-debec, legaveric, inutile eft legatum , li iiihil plus 
eft iii legacO) quam in debico : quia nilui ampiius 
pei: ieganim habet. Quod li in diem , vel fiib con^ 
. dicione debicum ei pure legaverit, uciie eft legacum 
propter reprxlencationem. Quod vivo teftatore 
dies veneritjvel conditio extiterit,Papinianiis lcripHt, 
ucile elle niluiQminus legacum >. quia lemei' confticic» 
* Quod & Verum eft.. Non enim placuit iehtttda eid- 
. ftimantium,cxtin6kum eflc legatum> cjuia ineam cau- 
i^i pervencric> a qua ixKipcrc non poccA* {19) 

aa^luug Dringen foDc ; benn \>mn ()Q5e tcf) au(t) einen >8or^ 

rt)eil. Nec legatarius ufuras folvit poft annos liberatio- 
nis. iDenn Wcil er nictr |Ct)Ul^i(J \% intra 1 o. annos jU jat)^ 
, Icn,5trafft tii Ugati , fo i(l er ni^l in mora. Ergo nec 
ufura^^eu poffiint. Mora ipii tfjt, indalta. Ufurae (unfi 
proprer tnofam. Liberatio ctiam legari poteit ad annot 
liaeredBs » ^iioad vixeric » ot lueredis imedcs repeeere 
, pol&fir. ^ 

O9) Q."- crcditori debitum legari poffit ? SDtt rmpe- 

> ,i;aior faqet, ti giengc mc!)t roobl an. Nam omne lega- 

. - lom aliquid lucrativi habere Jebet. SS&O iiXiltg^um Ifi^ 
ttlUp Cin Emolumentum \iXj\\ , bCC Legatarlus CUKIt' 

lBortbMH«i. ^to i(t ato Mii SoritKtl/ HKim t^ 

, t)er teftator debkor fcin debsram lcgirct , feClin ba Momillt 

bcr Legatarius creditor mct)L' iii(t)t/ al8 Q)a^ cr Hicflcn foU i 

bec hjEres repraefenticct Dcn Defun(5lum , unO muj ubnc^ 
bem 6(ia^(en / crgo inutile eft: lcg^atum. Sed Refp. 
S)a< ifi ebcn jbiC grajt : Anne lucrum adefle poffit 
Quidfi iiib «mdstiooc debuerim» aut in diem I Reccn* 
tiori jure t^ |iir hill3^Ct(M/' 0)^011 au(t) fcinc conditio» 
lcitt dies intClli^to HHirC / MbO^ hOl kgatum otile 

feon fan. Sknn menn cr e^ Mhrxm aM legatum, fo be^^ 

. Ibmmt er eHcr^anD AAiones JuglcitD miC concra hapredem 
ad legatum confequendum > e* g. rei vindicationem » 
adionem hypothecariam» uul) acftionem cx teitamento. 
ffiorlKC ^WI^ HUin raciohe pcobatioius OCOI Crodiiori no(f> 
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Z)^ ^'^^ uxori legata. - 

§. 1 5. Scd fi ipcbri tnarkus dotcm lcgavcrit >'vak« 
legatum : quia plenius eft lcgatum, c|ucini Je dote 
amo. Scd fi,' quam non accepit, dotem iegaverit, . 
divi Scvenis & Antonintis refcripferunt, Ci quideni 
fimpliciter ie^averit, inutilc effe lcgatum : fiyero 
, certa peciinia vel ceccum corpus, aut iiiftr^^entn 
dotis in prselegando demonftrata funCj ^akurh lega- 

<-•'■•■, IH 

^ » 

DWicuirdrcn mactjen f 6nmn, siun befoinmt er e* pw 

fine dilatione ulla. 2)al)in jiebt auc!) Papinianus , n>e»ll 
CC fagct J Quid fi imerim dies venifTec ^ conditio cxti- 
tiflet ? l|l biKj) utile legatum. Sufficit, adefle coti« 
ditiouein debitoris, ex legaco fe debere », unl) poft Ju< 
«TiNiANUM f(Ui Mdll comtnodum plarium aidionum 
fcarju fe^scn Mft ^re Compaofacion ^j^^ 

3.^. f(i) ocrmacftc mcinem Dcbitofi ioo.v«R5JWr:. ba miit 

l)Cr haeres Nialjlcn fofl ; fpric|)t cr / OCC Legatarius fet) aoow 

SRt^lr. iu Dic iSrbct)atft f(t)u(big; ec raoflc. compenfiren. 

Sed Refp. quod »on. Dcnn lcgatum i(l ein honor, (Itt 
\. cmolumemum. S)eC I^egatarius debiior abCC l)dt(C bCCge*/ 

0alc 'f<in emoiut^Mim» mcnn ec' compeoiliccn mujUi 

ienn e^ td etn legatum volumariiim. 

(ao) Dicfec 5 Iml iH f(()»et! wefttti &er t>tekit Cafuuipi. Co-, 

Jitws iHCDnte beSmcqcn , f&r tiroiics fcp ec ju ftf/tpet / U!H> * 
LEXANDER Chassan^us 1)^1 iu fcincn P^ratffUf mci|lert 
; -Cafus mcflgctaffen , mil jic fnr lungc {icmc ju i)0(t) wacen- 

Qu. An dos le^gari poffic uxori a marito ? Eadem cft 
ratio dubitandi. Dos eft mariti , poft mortem mariti 
recidit dos. Sllfo t)at uxof ObniOem ein jus i^cen datem 
■ Jtl forbent* Ergo nihil emolumemi effe vidctur in lcga- 

to dods ? Refjp. ^ec ba iDetf Me abeti. ^em>bntKtten in 

r 'repetcnda dote , bcr roci^ dvit), fonbecltd!)'aeiiti/ betT 

bcflanDcn m rc fungibiii , bap Dcc 3Rann tec Srau ibcen ^ 

dotem ni(t)t alfobalD diiroluto matrimonio flCiablct, fed 
prima, bima, trima die , ScrmiuWCifC. ^U Fragmems 
VLPUNi 7#*. §.8. iiebet: Ji fmdtre , numero , fnen- 
fma cmineaiuTt annua , himat trima Ae redMur. 2>a< 

<)auin biepgfc 3wift nicbt berRonbeni mm^i[^ ' 

Kb» 
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De mteritu ^ muttltiane tei legatx^ . 

J, i C. Si rcs legata fine fafto hscredis pericrlt, le- 
gatario deccdic, ^ icrvus alieoii^ legacus iinb fa-^ 
&o li3?rcdis manumiilus fuerit^ nm temcur haeres» 

Si vero ha^redis {crvu§ legatus iit, §ciple eum manu- 
niiferic, teneri ipfuoi JuUafius lcripiic, Nec incer- 
cft, (civeriC) anignomcrit, a ic legatum eile. Sed 

&5lialii donaveric servum , 3^ is , cui donatus eft, 

cum manumiierit^ tcnetur ii^res^^ <]aamvis ignora- 
vcrit , a fe eum legatum eHc. {2,1) 

De 

fcDH ?. taac / morii^c man binig lacba. 6^ j^nb r pcn^ 
fiones, Xctmcnc, 3«&t;c ^ l)arum flct)ct w amuat^abtt}. 
fS^nn abtt bcr dos m re imnobiii DcilaiiDi mujlc crflUi^ 

^nc i:er{llinlK}a))kt mCCbcn - Quodii ergo dos vxori « 
mrito leg^a fit , fo bat Dic l^m ^t(t) (k^ moriem iiu« 
rio Cill jus «geiidi , repeCendi dotem O^f SccminC ®i€ 

feat bix}) bcn eBpnbcil ; Do^fte nun piures aaloncs ^at^ 

' byi orhecariam , rci vindicationem & adionem cx te- 

ftamento. i|i c5 auc^) , mim cinem graucnjimmcc 
. ioo. iKtWc. ^oratt)j:@uticgirei morbcn/ ba fan fic fold)c« 
ciMEnfafll flUkb pranendircn # obnaca(t)tct fon^i tw dos niclft 

attcempoi^ Buptiaruin,p(|cgct bcja^ct {Q n^ccNtt* 
Sa quts mo ica leiaverit : SDtcinc flMl it)C ^QCatt)!^ 

i&ut\i(\kn, iai jtc cingcbca^t i)at/ cifinbct ft(()abcc/' 
fcaf fie ni(t)(J cingcbcad)! , ba bcfommt fic aucb m(btS/ in- 
utiie eft icgatum. gin anbecl abcc iH cg/ mnn e$ ftctfs 
fct: SBcinc 5rau foD 2000. 9ttl)lr. fo t^e ciuacbracbt , ba^ 
bcH/ ba ticfotnmt jlc bocb looo. ait^lr- ob ftc glckb nidbtS 

CillflCi^tWbt t)aUC. Fal^a enim demonilrario non Titiac 

lcgatom. i(l gcnng / tMi| bcc SBiOc bccl Tcft«i»ri$ Har# 
«nbcini^Qttbiffc ®Qiiifiic deterininirct iji/ tocUbct obcr ini 

Cr(lca 5afl niC^t flCfcbe^en. In priori cafli adcrat yolmt- 

tas clara, in poC^eriori vero aderat d^ra & detqrmioacai 

ob fte f(t)oa m(btS cingebracbr ()at(c. f 

(i^) ^icc ill biC grage : Ad quem pcrtineat intcrims & 
.. iQiitatio rei legarac , «d lcgMriam , an vcro ad iiam* ^ 
denr } Refp. Dcr Ii^atarius m%tt flra<f $ poft mortcm • 
fcftatdris, doinimia rei fifoi lcgat». £icn 9(U9CllbU(E# tCk 
' D{( TcftatorgteWi ccffit dies t UOt) bat CC ci«C cadtani 
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jD/ interitu^ quArundam ex plurlbuj rebus Ugatis. 

. §. 17. Si quis iincillas cum fuis natis legaverit, 
ctiaLnli anciii^ moitua: ^uerint, partus legato ce« 
^Uinc Idem eft ^ ecfi orditiani iervi cum ^icariis lc- 



gau 



hypothecam in henis hamdis» Legitarius tfl dbminus, 

domino perit res fua. ipuill bdftcr Dic rei legata DCrlO^^ 

reriq bet/ fine cuipa & faAo hxredis, fo bcfommt Der 
lcgararius ni(t)li i j(] a6cc o<c 9)crlutl unb @(I)aDcri cui- 

pa aut faao beredis 0Cfct)(^eu , ^ mi ^ /oUtK (UICC^ 
t^iltOl prarftirin; Utlt) meii ^ legacanus domtniis rei le- 
gata; i|t , fo ttansmittirct foIcOe auc() ad pofteros fuos. 

ffion oer Culpa i|l flar / bo^ fol(t)e Der liww pntftiren 

tnup. Sed ii tantum fa<flum harredis concurric » tttOC^tC 
* 3n)CttTel <lUtlc[)ei1. Cafus : Teftator legayit Stichura Ca- 
jp , Stichus moritur . jegatarius Yentit damnum , fi hac- 
redis culpa non periit vSi dolo vel culpa batredis per* 
4ecit t m% bcr liaercs bafiir (ie^tt / culpam etiaoi leWf- 
fimam^prtenat i alias aeftimati6 ooo deberar» tmm 
emm mortttariim mdfa s^ftimatio^ Quid' fi fervos alie* 
Bos Cajo legatos fit » femts moritor vel manomittitur» 
quid accipit legatarius? Refp. S)er hacres mu|{ nurni(()t 

in doio feptvben fervum aiienum ni^)r umgebrac!)!^ ober do- 

minum ad manumiffionem inAigicel |}aben* Liberi ho- 
. miois ouila . aeftiniacio. Alius Cafus : Teftator iegare 

Erat rem fuam & haeredis rem. SStnn (T OIUl flCfOSt 
: Cajo lego fervom hanredi^ mei % \ae naanonAitcii 
im iMma Ode • CT N tti(t)t gemufl 1 bafi fetn 5Coc(tt 

Cajo lcgirei roocDen. 9llf0f(t)einei e*, quod haeres asfti- 
mationem non prasftet ; aOein Xi ifl t)ier quafi res propria 
tcftatoris» UUD Juliakus ^ielte e^ nO(6 Dar^U profubtili^ 
negligentia haered.s» quod non infpexeric tabulasj DenU 
^ OmfU ta n)Obl # quoi teftator etiam res baeredii le* 
gare poft. ,SiMttl res proprhi » poftea lieec alieoauj 
alti legirct llHirf valdiat legamm, incnn Itttrfetc alieoa^ 

tio nt(bt mor gefcte^^^dtmendi animo» Sllfo fagten (tc 

dU(b t)icr : Hxres non adimendi animo feryum manu« 
xnifit. Ergo arftimatio prasftanda eft fervi tanta, quami 
valebat fervus ante manumilfione||. Merilltus mct)tUt^ 

Da^ oQci luefe^ et)ei)cjfcttin &a: S^nilUl ; Uxrp meus da- 
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^au fuerint; quia> Ucet mormi iiiit Oftdinarii > camen 
vicarii legata cedunt. Sed it fervus fuerit cum pe^ 
culio legacus y mortuo lervo , vel manruiiiilo , vel 
~ alieiKito » pccuiii legatum extiilguitur» Xdem eft > ii 
fandm inftru&us^ vel cum inCVrumemo kgatus fue* . 
rit. Nam fundo aiicnaco> iullrumcnci legacum 
ejctinguitur (zt) 

$. i8* Si gr«x legaois foerit, & poftea -«d uiMm 

avem p crvenerit ; c^uod fuperfuerir, vindicari pobeft. 

Greg^. 

■»■■ I ^m tm^mmm, 11« I H „ , ii> >. ■ ■ ■ ■ 

(It) Si KS acccflbria legati. perierit^ pnnGipalis tamen 
tt^ debecur* Qu. Ao > fi a&dlbc com natis legatap^ 
aiicill« vero momHt ibm » oati peti poflimt ? Item 

f(srvi ordinarii cum vicariis legaci func. Ordinaxii>h. e. 
prjrfed^i vicariis (qui vicarfos eciam manumiccere pot^ 
erant , & fic, pacronl elTe libercorum. Vid- Laurint. 
PiGNOiui»*) funt m^ui» an vicarii peti poiBm ? Vi* 
deiur quod mn^ Accefforium fequitur priodpal^ Sed 
Kefp. Tam naA quam ▼icarii peti poflimt. DcitD d 
(tUt>t)Ut2. tegata» dttdBie^aequepKincipaliter legaca?» .Sed 

' fi ira :'Cajo lego bovem» bos moricur» corium noh de- 
becur. Bos ei^ martuus, unum ei^ legacum. Oos non 
legacur fine corio. Corium iine bove concipi nequic» 
Sibcr ancillac unt)nati» fervi vicarii uut) ordinarii ge^O^ 
rCQ iWtK IMWtt^ Itcm ^«rvus cum peciilio legatus e^ 

"s. fervua mdrituTt pecnlium adeft. L^afario peculium 
hoii competit > qoia pecidium 6ne fervo non intelligi- 
mr. PecDlium % cine vox relativai ii)0 fcio 3Cnt(f)t ill/ 
i<l rda peculium. Quid {\fundus Icgaius fic cum /«- 

ftrumentis^ mii ailcm B^m\)bt/ €cf)itf unt) ffi^f(t)irr , mi{ 

CAltW rcbus 2Li agriculturam vel rem pecuariam percinen- 

tibus > oDtr imlruSus mit i^Hidtc (^imictiuna , Daninter 
fiuct) auc Meubien noct) ctncK icDcn fein(m@tanDebcQrtftctt 
^ fmb.. S>arju 9cbdrcta6cr tit(|)tcinc9bct)crf 
lo^an S&tUtoi^(E/ iKnnd^ emnAnv Fumdus aiieoatus 

fft, an inftnmienta « an infirudtts peti poflunr? I^efp. 
Scparari non poflunt. flC 9Cl)6rcn iUjOIDIBCtt- f undus ig 
iPCfl / £>sg OU^ DiC Acc^iloria. * 
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Grege autem legaco^ eciain eas oves > .c]U<e poA ce- 
(fiamenciun fa&um gregi adjiciuntur^ legato cedere» ' 
Julianus aic. Eft autem gregis unum corpus ex di- 
fiantibus capicibus : licuc xdium unum corpus eft ex 
cohierencibus kpidibus» (zj) 

' De 4uU^s legatis. 

^19. ifdibus deiuque legacis » columna^ & mdr- 
mora> qux poft teftamentum (k^him tdje&a fii^c : 
legaco diciu^us cedere» {z^) . / • . 

De peculio. 

%. ao. Si pcculium lcgatum fuerit> fuie dubio 
quicquid peculio accedit^ ycl decedit, vivo ceftatore>^ 
lc^atairii lucro vel damno eft. Quod ii poft morcem 

' tefta- 

(2O ^tt t)ie incomnioda ^at^ D<m 0(^6rcn au(() bie com- 

moda. Quodfi igitur grex legatus flt, Utll) bfC @C()aafi 

flurben aae auf mt&f fo mu| bec Legatarius 6cn ®(^(i> , 
toi ' <t lan aftct bcn 9ie|] Don ttm Imede fior&ttn^ 

btcrer f(|)On fiiiscn mi^^fe : efle legamm grcgem , gregeni 
* aiiiplhis non add^ fed tDnam jtaimim o^m» Ca» 
per vel ovis fion efl grex. Erga non debeti videtur» 
6'ed licet caper gregem non conftituat» tamen confer»^ 
vat> cr i|l vicarius grex. Lcgatarius omnino caprum 
'accipit. S8 ijlcbcn n)ic ein Collegium* Perunamper- , 
fonam conkrvacurj fed non conftituitur pe; unam per« 

foqam. 3Bcnn tHnflegen Dic &(t)aaft iimm Mpmmaii 

fO gcl^ )Wn Legatario mSi ^tcfcl iu %m 

(jxa) /Edcs fuas teflator Cajo legavic , paft teftamenCum 
conditum ftatuis & marmoribus exornat , an etiam ba« 
accipit lejacarius ? Videtur quod non. Nam cum lega* 
^jret % condum aderam. Verum fufficit > quod cohacre^ . 
ant. Nihit mutavic. Ergo etiam voluit » ot kgafariut 

; ira obtioeat legatum t ut Duoc efl» St acceiiodria ab* 
iint I nihil de iis accipic. Nam licuti ex huda accef«* 
(lone tenet > ita ex nuda deceffione amlttit. Sin ailDerl 

aber mdre e^ / menn jmar Me @mi(en Darju dcitinirci gc^ . 

. VlfCtt I ODfC nO(0 fepatittt linO/ iic noa iecdunt lcgato> 

I -^igitizedby Googli 



De Legatis- • " 511 

_ 

ceiVdtoris , ante aditain ixareclicaiena , aliquid iervus 
acquiiieric > Julianus ait, iiquidein ipli manumillb 
peculium legatum fuerii, omne, c]uod| ante aditani' 
luEredicacem aa]uilitum efl , legatario cedere : quia' 
hujusmodi legaci dies ab adjta hseredicate cedit: led] 
fiextraneo pecuiiuxn iegatum fueric, non cedere ca^ 
legato , niii ex rebus pecuiiaribus audum f uerit pe- 
culium. Peculium autem, nifi legatum hicrit> 
inanumiHo non debetur .quaxnvis > li vivus manu- 
lAiferit, fuiHcit» nofi odimatqr : & ita divi Seve* * 
rixs Sc Antoninus refcripferunt. lidem relcripferunt» 
p^uiio lcgato» non videri idreiiduip» Ut petitio* 
nemhabeat pecunise^ quam in raoiones dominicds 
ixnpenderit. lidexn reicripfcrunt , pecuiium videri 
l^atum , com tationibus reddicis libefeile juiFus. ei^ 
& ex eo rclicjua inferrc. (2 

(as) aeBoi Pecolium , ifk jim d^tt Wttm i bUt 41 
bieSiafie deaugmento pcCttUi legaut an fdl.l^ri pof» 
At pecolium ikie fenro ? Refp. Stne dabio. Wtnn bCC 
Scrvus gUic^) manumitriret i|] , fo fon it)(ll DOCft DaS Pe- 

cuiium genoininen CDcibcti, iiat)H>enn craufi)om(in.Rncit)t 
iu fa)a , io \)at er fcin Pecuiium iticl)r 3 foa ibm abcr Da^ 
. Pecuiimn flelaff«n wcrbcn / fo mu^ foIc()cg Dcr ^^tt fcpa* 
melDen. ^ fan a|)cr cu(t) t>ai Pccuiimn fcrvi cx» 
'"^tr^ftco kgimi / utU) &en Xnecbt feennofl) muumiitticin» 
SBnm min ixii Peoiliam Denne^ mm gc[)orec 
iaS AiDgmentum ? Rcfp 2)a6 PecuVmiA i(i enrtDeDcrei?» 

ncm cxrrareo obcr tc n <ervo Itl^li/ Dcr Cb Qd)Qot , mtf 

niQ(t)ft. 3}1 cscincm cxtranetj legirct/ fo befommur/ al4- 

Legatarius unt) don^nus, aUCt) aUc accciliones rei iegataci 
fo Derielt^U ^uovis modo usque ad mortem tedatoris jU^ 

flcma^lea.. , Stoct^ t>m toU Dc^Teftatorir Mommt cc ftu 

01 ioQreinetiu pecttlii Qie^> Cfi l))e|C^ ex tebus princi* 
palilm, e g cacmeilh» fiitido* feaUUQefdmmin* Nan» 
ft^tim a mOrte teftatoris tfatiiit' draiififum in Icgatariam» 

adeft rei viridicatio, cedit dies, debeiur legatum. Cs* 

. dks beiiya / fo balb Dec Teftator bie Siugen mi)nt, i. e. . 

domuu die< cellit ^pr«teriit« jus luilu ttuum cft^ teila- 
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De ftbus corp&raHkus ^ incorforaiibus. 

§. 21. Tain auteni corporalcs res legari pofliint , 
<)uam incorpQrales : & ideo,quod d^^iindo debecur, 

potcft alicui legari , ut adiones fuas liarres legatario 
praefte^^ ^li exegcric vivus leliator pecuniam ; aani 

tor }am eft Bon-eosy till legacariosimb ttlMl Mo- 
menc domimif.' Ergo cafnffi faicio»tit alii doipiii& Ce^ 

iit dles^ dominus fum, transmkto legatum ad h«redes» 
fed nondum vtnti JaesAt) fai! tS> noct) nict)t fOC&Crn l ^ 

IxnB ii iff niemnnD ba / oon bcm ict) cS forbcrn !an. ©cc 

-tercs i(l ttOCt) ftta Eos participialc, nuC Cifl Ens nommale, * 
;||^ ifi lola in fajfwe > Ct Onif (14) ICii declarifio. ^ de* 
^datavu, quod vdit iuetcs £es veqit.^igetidi. Ati» 
tea jos pecendi aijbtic eft in cotiabttlis » noD esmit inpar-r - 

ttcipio. rj)ic bie 9ioi&n?elf(tc rebcn- " Si acceflk pecuGo 

cx rcb^s pcculiaribus , accrcfcit legatario quid. Nam 

crat dominus, v. gr. cr bcfommt Die Wmmcr Don ben ®(t)aa^ 
fcn* SBcnn abcr cin tapiwl in pecuiio gemcfcn »are / & 

liuic aliquid accrefcit , tKtf Mtmmt tKT Legatanus n((t)r. 

S>ai t&mnt aiiuode toociii # nm cx te viDit. (£c ftetommt 

;t)a« pecQliom» »ic Ct «WCfim tempote mortis teftatqris. 

cx rebus pardcoiaritms fbmmt Jan tt)mni(t)t gcnom^ . 
me« merbcn. ©a^ mar f(t)on Da- aEBi^ tt^enn olw Dcm 
3tnccl)t baJ pccuiium wrmacOct n)irt) ? v. g. Sticho lego 

pcculium & libertatem. Ser bcfommt nidjt nur f quod 
accedic rebus peculiatibus , fouDern aU(l)/ WaJ aliunde 
'iMrill fWHmt. Kefp. aSiC fO Refp« Dies ceffit 6et) cis 
HCm CxcriDieo a teihpore odOrtis teftaceris, Dcp bcm iecyi» 
4ltoa teioporeadit«li9ereditittis. ®al al$) incratempos 
tnortis tcftatoris •& aiHcss haereditatis mXl) baCill.(OmRllf 

ba* 9et)6ret fcin. Qu. 5Carum \fiX bec Scrvus ctncn m, 

Dern diem, al« ein homo libcr 1 Refp. S>en libcns ho- ^ 

minibus ijl Dicfeg jum beilen 9ef(!}Ct)cn. Senn mcnn Dcc' 
Teftacor Dic 8luaen juget^an / fmD ftc f(t)on dommi , nc 

fransoiicconc ad bxredes. Servus vero noa poteft dia 
inmsmitcere libesfitem. S>a iH fcin pericuhsm » %,% Ofi^ 
fJlcmanDcn aJ/ mim CC flW(t) intra t^mpos mwrtis tefta* 
toris & aditJ5 hafieditatis llurbc^ Patet m^taommt pot- 
crat , libcris in fervicute manentibus. Manomiffio eft 
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hoc cafu legatum cxtinguitur. Sed & tale legatiuii' 
yalet : Banmas efio hares mus d$ftum sIUhs r$£c€r€ 

De legato generoR^ ^ 

§. 23U Si generalicer fervus , vel rcs alia legetur» 
tleOio lcgatarii eft» nili aliud tcAatikr dixeric. (z7) 

■ ir . I .. i ■■ ■ , • 

(26) ©ie Re$ mtMi ttngCtt)Cilet in corporalcs & incorpo- 

raies. 5)af rcs corporalcs Ugicet tDcitcn finncn, ijlfcift 

3n)iiffct fbnncn abCC audO res incorporales , quae 

ttngi non polTunt > quas in fcnfus non incurrunt , legicci 
tDcrDcn / tnado legatarliis emolcimemum capiati e. g* U« 
foifrudus, aOC Jura»ennnfeivicuces, it. tlci: tianres 

WM^ im foil r iMin Legatario fcin i^aup ju Oaucn i itnD 
Dcrgtci(()cn mc^r. 

(17) ©ic Stoici Piiiiofophi ncnndcn aHcS baS Gcnus , ubl 

aliquid poteft fttbfamif IMI (HtlfiiSCn h\i Ariiiotelici tQiH • 
Feripacetici cin cetnis k cint fpeciem unb indivkhittm ^ 

t)abcn. aBctlnunMcmiifknSuriftm&oiciiMtn/foiil 
%i t)at)cr (tctommcn / bop man in Jure bolfcnigc ctn Genos . 

nennci , vo^ bic Phiiofophi fpcdem ncnncn , unl) Da^jct ' 

tCtliSC CinC fpeciem > X^OA i)tC Arif^otelici indiTiduum ^af^ 

fcn- ©a^ jcnigc ncnnt man alfo cin Legatum generis , ubi '\ 

^enus legatum et^ » e. g. Equum tibi legavi , qoid acci* ' 
pis? aaScnn ic() gar JU gCRcral gcCCM (HtbCi mmimus ti- 
, bi daii poceft. S)CX Teaacor gac fCtn ^fcA, mn§ 
. tW limt bcni Legararb pro condidon^ CtnCl f(bafi 

fcn , unb jtDar fo : 9Bcnn bcr tegatarras ctniKdrncr^ 
abcc Sn^cmann ijl , fo tan cr (cincn @)aul , toic cin Ma. • ^ 
jor tcita, tDc^IcN, dUicbmic aucf) EcinemMajor jugcmutbcf ' 
- ocrbcn tan / ctncn 5Carn^®aul ju n)ct)lcn ; obcr mcnn tiu 
.mi ba i|} ^ tmif cr i()m cinc^ nacb fcincm ^tanbc twl^. 
ja&crbaupc fic^t man a5cc oo|).l, bol ti^ in gencte ni^ 

>ttinA((|ftt (an c. g n vinum in generciitlcgatnm« 

tnm mit cwni ®i^«'®I(i|gcn nbgcmtcfcn iMMm Labid 
, mcDflct lioil» I mnn bcc Tcftatoj- SBcin im secflcr l)a(^ , ' 
tc , fco cS «quum , iDcnn man bcin Legatario Dcnfclbcn gd* ' 

fc. Trebatws abci; (^iclt Cl pro inutiii, Yid. D^crs. mca 
deZrslfSM» . 
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JI4 InSTITCT. JUSTINIANI LlB.ll. TlT.XX. 

' j' " > - ■" r ; ""-^ • 

De optidne Ugald. . 

§. 25. Optionis legaciuii, id cft, ubi tcftator ex 
lcrvis (uis, vcl aliis rcb^^, optare legtitariuin.juflwt^ 
habcbat olim in le conclicioncm : &ideo5 nifi ipfe 
lcgatarius vivus Optallet j ad ha:rcdem..leg;acum non 
'transmittebat. Scd cx conftitiitione noftra & hoc h| 
meliorcm ftatum rcformatum eft, & daca cft licentia 
liqnredi lcgatarii, optare {ervpnv» licct yivus legata- 
rius hoc non feceric. Et diiigcntiore traftatu habi^ 
to, & hoc in noftra conftitutionc additum eft : fivc 
piurcsiegatariicx^terint, quibus optio relifta^> 
& diirentianc in corpore cUgendo *, live unius legatd* 
rii plures.hsredcs fint^ & inter fe circa optaiidun^ 
diftenriant, alio aliud corpus eligcre cupientc : ne 
pereat lcgatum (quod pleriquc prudentium concra 
benevolciltiam introduccbant) forcunam cile hxk\u^ 
opcionis judicem, & force hoc efle ditimcndum, ut, 
ad queni fors pervciacrit, illius ientcntia in opdone 
praecellat. (28) ' \ \ . 

- *iir * - — I " 

08) aEBttin IwTeftaioc gK^tt : Equum « ftalmlo HM 
do lego> fo tan &et Legatarius mWVi 9 Obit m(()t IC» 

. ^ , auct) nic()t Ui ((l)lf(t)tctle^ nuc Dofi mediocrc. gBBenti 

Cr ObcC 9<tOgC( : Equum legatarius capiat , quem virft» 

f0 fan cc Das bctle nel)men. ^Benn cc i()in im erjlen gaH 
. iKi^ beilc t)dttcgebeu woUen^ fo t)d«cer ftiniugcfeijet : 5BcU 
. ci)clir n)iii. SBcil (c aber nur gcfoflct ; Sttv^» aitf. 

illicinfin <SMaB# tii^e p£«fiinttiO} «^iunuiii dace non vo- 
: lui^ > nec peffimain. Erga- n^ocre^ ipfi^ compecic» 
Jnre vctcri t)aite DaS Lcgatum Optionb ctlfC «iduim^cDtt» 

ditionem, tJarnOflC n)elct)er baS legatum ni(()t ad hacredts 

transfcxirii m^cDe, wautt bcr Legaiarius, cl)e cc 9emet)lct^ 

terliOCben. MERiti.iu« £i^. 1 C 8« Hodie autem» 
quamvis legatarius moriatur»aDtequam elegerit» fo trans* 
ferif cter t»04) bal jus eligendi OUf fCtnCH baeredem > uu» 

UCKC fan wBi , o()n^^eacI)tct fonjl fM jui opeandf ciil jus 
. peribnaliflfcBrtungemcfen) WCOlCtt/ ©cil |0l(&e« Cwi^. 
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Q^iSuj legalri fettfi. 

. 24» Legdri dutcm illis folum poteft^ ciuti ,i|m» 
bus ceftamenci fadio eih {xi) 

. . . J^^i^ antiquum dc perfini^ incertis^ 

!t Incertis vero peHbnis neque legata, nequc 
i^deicomiiiina oUm relinqui conceUuni orat* Nam 
M imksi qoidem incertae periimae poterat relinqu^reA 
ut divus Adrianus reicripiit. Incerta autem peribna 
videbacur i quam incerta opinione animo fiio teftator 
£ibj|idebat \ Veluti» fi quis ita dicat: Quicufique filio 
meo filiam fuam in matrimgnium diderit > ei htres meus 
JMmn fiiHdm d^e. Ukd quoque % quod iis relinque^ 
iMittir» qui poft teAamentum lcriptum primi Confii-* 
ks defignati ellent, aeque incerta? peribn* legari vi-» 
debatiir : ^ denique multae alLie nujusmodt fpeciet 
fimt» Libertas quoque iiicertae peribn;^ noii vide- 

baturpolle dad» quin plaicebac» nominatim lervMii! 
^&wftyL Sub c^ra yero ckmonfbatione » id eft > tt 
ccrtis ^etibfus incertie perlbnas refte legabatur, vcl* 
Mti; ^ fifgnMis meiii^ fui nunc funtf fi quis filiM 
WMI^ MXarem duxmt y ei hares nuus iUam rem duio» 
Incertis autem perionis iegata» vei ^icommiila rc^ 

pdonis extetidiaramMll. & phuSbm fatm optio If^ 

8>tai unt) birfe tbmm ui^t mm ttt 2Bai)i hkmntoins 
nm,\m tint ma bitfti , ttt anDcre itm^i cLiiiucada 

cft forte. 2)04 ijl Opcio generalis. 

09) UattddHltt mi ^ atfMtfttt Qaibmnam poffielcg»! 
ttiA tM t)eitTtf 0 : Ciim doibiii efk teflametid^fii* 
ftio* fciL p^ffitat i.e. qui pcmiim fcribi ha»ed^ & le« 
g^arii dici : Hinc legati non folumpoteftlis« qui tefla* 
tnentum facere poflbnt 5 fcd 9c qui eit tcftameftto acquU 

, rerc poffunt, 6l ftaben bie Ddcflorcs biefe Differcn^ in- • 
ter teftameAti fadionem s5bvam & paffivam erfunt)er]* 
I^erfoiiae inhabiles» quas nm podiini lMBredciicribi»dae \ 
^jUMHi acqiurere podimt. 

• Kkt (10) 
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c 1 6 ' Institut. JiTsrmTAKT LiB. II. TiT. XX. 

4L ' 1 •» ^ J- ■ • — 

Uda , & pcr efrorem foiuta , reped non polTe, iacrif 
COiifHtuctonibus cautum erac (5 o); 



(jo) Olim' wagna de perfonis incertis erat controverfia. 

Vij. SciPlo GiNTiLis Txad. f(e perfmts tncerils , l)Cll 
J- K&iyiiiiM atl citlCtl TraAatum PoOhumum ^m^iW laf{iur» 

TOK. StRAtrdftii/s |)OlflU(() Cilie DiferMmn de' im^ 

iMk ^(fcDricbcn 1 WcHamberg» aufUflcn laffm , »orin « 
flanfte Periodos au8 btm ScmoHi Gnmu bcr)9«bracl)t* Vit 
bcc iu (ilauben^ Strauchius i)ab< \oKu irMadtihMSCKm. 
flcbatt bti) fciiicr Diiiertation i bmii Damat)U l)at ibn Reb. 

*UH nO(b HiCt)l edirer. Qu. An perfonis incertis poflit 
legari? Refp.Hafrrcs dccemere debet de h treditate ani- 
tno cenTtiltaj uUima voluntas foa certa» determiDaca fcpn* 
gBenn OlW ^NMlKt SBCC tc»F?re monw mM Eledcor 
Saxoniae feon fl>irD , fott looooo. aH{)tc. bClMtt , .incq^ 

tum efi , an mn Dcntfei Der Tcftator ? ain nicwfanb/ W 

ijl tiinc voluntas certa , juridica » (eiuc fenteiitta ^lVa» 
digna homine gravi , conllanti Stoico, ex hac vita exeunte. 

©a^cc fonte auc!) oiim,nirf)t einmabl Den Cmtatibus. Mu- 

; nicipiis unD CoUegiis , 4UIMl . legiret mecDcn; quia vix 

Ccemt fifiri I ut oinnes ceraaiic > & de haerediute aut 
Ttit Jiecernant • com interea utiiyerforum ia^lwa ^ 
" Jitate cerncnda,^atque aicomk .«fiima ac tatmiraM 
• opusfic Ulpianus Frsgm lC tt^ Co^GwaumtiSigi 

- de Frmcipe harede ex t^amenio civium Cap. 5. ggmuC» 

t)c a&ec enDfict) Don Den Imperatoribus ucrflaKft unD Dafuc 

flCbaljcnf DOl e« StttUg fCt) / fivolumas tedatoris cxitmci 
habere poffit , unD Da^ DU perrona^ incena Do(D cerca^ttCCj 

tattan- gjcfnctnU* fu(0« JvsTmiANus Die tetiam^ 
«onem (ct(l)i«i madKti/ iMi fclbMc fanil gcmo^ei 
wurDe. ® tonnen abcc bc» Dec^cictyeu perioma 
, Dlfi gcoffe dubia emltel)en^ j.ig. tn 31uinbetg t)atte «uec 
. fcinem ^eicftt^Saier cin Legatum Dcrmad)et , u' haiic |ibec 
. iweenact^ac^t/ quxrebatur : 2Pcr Das Legatuip t)abcn^fol/ 

- K? IBCUOCC temporc conditi teftamemi , ODCC Def^ 
'*OCbt)CC cemptfre mortis DC$ TciUtoris 9ei(t)t ^ ^atcr QC^ 

ocfch \ f ^ »ttcD( (itr Dcn (cQtcrn§cfpt9(|)en , meil bic la- 
tcnttofi t)c5 TeAatoris gctiMtfcnton muft paf N^cnipc^ 6ec 

ccmpore mofcis fcitt S&eict)t i Saict fc^n flSCCDc / e^ ^ofcn 

" foltc i Dcim Das Legatum bai el)cr fcincn EffcA. Jt;sTniiA* 

' «roc fofttc ; Sutgcua^i^» a ^na(0 tan ftCtDif U)ecticn/ n^enn 

. cl 
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yus dnti^uum de pcfllumo alieno. . 

- $• %6. Pofthumo quoque alieno inutilicer antca 

gabacur. Eft autem alicnus poftliumus, qui nacus 
incer faos » hanres ieftacorl futurus non eft. Ideoque 
cx enMlcipaco fflio cmcepco^ nepos, excraheus erac * 
pofthumus avo, (51) * ' . Jui 

— — S 111 — ^ T 

Cj fllcict) \%%{ iQCCrtum f(I. Quid ii pauperes > fi Sandbis 
aliquis, v«g,'M)chacl » Auguflinas , Gan|blphu$ (cri* 
batiirjb tt l€|aciim habeat ? 93et) ^eil. Gangolpho 

iiMr r nait wftfie tri^ 
ttti fi»llc? aS) cl t^ dtnl^ oiT9Ctte()m oidci? o^cc c( ae« 

cepciru mu|le ja ni^t^ baBon / xom inan it)m benn 
cimag Dcrmaci)m fbnte ? Slber ^ec anbece antmocmc: ' 

Qui f^cet t conrencire videcur. S. Gangolpkus ucer. ' 

Ergo. SDcnn feinc 5(irct)e i|l / bce fo iKtlTet 1 fo ifl t)et# 
mut^lul) / baf cc a bec XiccOe t)«rma1)e( baiMt tDoUc ^ ta 
jMc <r ctnacpfiirra loar* christus iiaBiet five iqp^ 

lariaa ibripiua-paupere» denocat interpictadocie iwi- 

di. ^Da appiiciret 0! Mc DiAa N.T. tHm ocn^cn, 

ootvebriflo : @ecii9 finD Die Slrmen. ^et) bcn dtomertt 

CrlauDte man OUtf) / ccrci$ Diit. nicftt omnibut, legata ju 
Dermad)etl. Vid. Rad Fornerius ^fftUtanfs. 2)ic 

Sacerdotes nat)men ^erQletcOm Ugata mti wot> loanOtcfi 

ftt an Ocn cultum faDoruin. 
(ti) Pro perfbnis incertis mucben aitld Mc Pifibmm 9C» 

61101, fecftocqcti tftntn iikM legirct tMMi fomc, fon» 
1i4) a(cr cinem Pofthumo alieno OOcr extraoeo/ Mcil 

man tii^tt meig / o5 er aad) n)ecl)e geboI)rcrt werben , ob 
Dic 3rau ntct)t «eroc aborciren ^ oDer ein tobteg oDer mon* - 
ftreuftBJEinD jur »elt brinaen? Of) nun j.mu nacl)ae^ 
^)tnD< l>ie ^uriilen Dermepnet , 'ba^ cincm Pofihumo pro^ 
prio iegictt wt^ loitnc , tiuDi atcc cinem PQahumo 

^altetio. conf Rsbha^ perfcms tncerus Strauch!I DiiH 

^Jk pernnn weenu ^ fo tj^ Oo(b /anjc(|o fcm Smeiffd / Da| 
au4) cinc* Poftlnmio aiic»io legirct xmm, f6mtt >2t(fo 

Hiac Diefe Sententia teftaioris DOCl) nict)t jufta» folennis» 

jravis.certa. DoJalte Jus biengwoWlufammm.' ^emi • 

1(1) dcliberato animo jtcrt)en n)iO / muf id) ja fcntentiam 
ceriam |)aben. IBCt) Den incertis pcrfonis ift fein deli- . 
heratus'animas. Pofthumus debebat e(fi6 l^tioMis» Poft^* 
luuB0 os Yiffiuie Veftali nihit rolinquitQf»> ^ 



IWTITOT. JUSJWIANlilB^ll* TlT.XX. 

jw mvum, perfonis iwmi^ ^ ^JiAim$ 

Sv^Tr Sed nec hujusnwti fpecies pcnitus iia^ 
jufta ea^ndatione relicta, cum in noftroCpdice con- 
IticuciQ po(ica fu, pcr guam & huic paru medemura 
non folum irt hxreditatiDus , fed etiam in legacis &: ^ 
iideicommillis : quod evidcnc^i: cx ^P^^^ coufticuuo- 

nis le^Qne ^atcictK. 0 %) Tucor msiA nlb']p$r lU^ 

ftrani confticutioncm incercus dari debet quia ccrco 
judicio dcbf^c i]ui& pco MCcla fu^: .poft^CiCi^v^^^ 

— WHJI..JJ - ."' ' . " ■ . .1. » i i^. ti i I i .n.,, i ■ . ■ ■ ' .m i . « ■ 1 — X. II " M ■< 1 1 ■ *i 

(l X) Olim {pnrt Cln Pofthumus alicnus |ttaf jurttHJrftcn ««# 

flifc^t w^roen I a(«c nidM L^g^tarius f<i)n- ©enu t>ie 3^* 

XX^VX r^ifQnnirien alfo ; (£in filius emantipatus jfl etfle 
perfom ali^n^ feinem PQAbumoL, bec olfb aiUtt^beim 

i(t^ liKti ^iocqeh eein IfpitQin ficltii; nm 

IC(^ fpQci«bter at) it)n benefen inuf. SiQgalarire^ emni 1c- 
^atum cft dtuius fmguiari^. cin anberl ift c« / twnrt 
^ it)n imn ^rbcn inftituire : S)cnn Da ift mn / Oag 
* 1(0 nur gcncraiitcr an il)n bencfci n>el(t)e« um Deflp meftc 
0tfaebe( , nacODem TnEooosivs junior tietort)neC/ Oa^auc^ 
fin Emancipatus die (gjbfftatft «uf feine f inbcr trausferi, 
fcfi ftiin# unD ber Pr«tor tMxt^ Mvm iin4>i tt^enn boj Te?^. 

ftametitain delkdkaofum xm # iKmtattl (Miffefiiii^^ ig^ 

IbcifcC/ «Mtmm ftfltc man Denn nutt aat^ nicOt ctncttToiU 

' lniinum aUennm fo©ot)l inftituiren/ aU il)m ein legatunj 

• ce^en f&nnen/ n)tnn l)a$ teftamemum perfeftum \% 
rer fideicommiflum Qlim tameq relioqui potcrat poft^t 
humo extranco, JRun aber \lfiX J«snwANv$ confcquem» 

' ment raifonnJrct / UUb fideicQmtniaiMn Dcm lcgaio gUiCb 

m\ «ifo m cincA inip M «tiMt «a$. 

ficuent , 
(33) SXi man nun cinem Pofttomo aiieno ctn icgatum ^ 

(cn fan # poifumne quoque tutor^m incertum in tefU* 
. znento dare ? Rcfp, neg. tutor dcbei cfTe certus, SDCC 

• Tcftator n)il|feincn JlinDernwrjleN, ba mup itft etn cer- 
tum confuium t)a6en 1 fon6crii((> Oa cin tutor tcftamcn-^ 

t»riu$ fetncc mcitcrn Confirma^on llOtlllitt(Ktt (Ktc- 9Ratt 

; * IWI nificn/ »0 HMto ptO ouf »jm Tmreiii iMlicitif dicfef 
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fofihumo mtieno harcde infiUuU^ ^ / 

$. %%• Pofthumas aiitem alieniis hxres inftitui & 
itue. pMerac, & nunc poceft. Ni(i in uceto ejosf fit^ - 
qu£ jure nolbro uxor eue non poceft, (34) 

/>e erw^ M nQmim legatariu 

Si quidem in noaiine» cognoaiine> prsno- 
ismti agnominelegacariiceftacoreiraveric» cumde 

perjfbna conftat, nihilonnmis valec Ic^atum. Idem- 
(jue in barredibus iervacur. £c rede. ^omina enim 
iigniiicandorum hominum gratia reperca iunt : qui 
ii alio. (][uolibecmodo incelligancur» nihil incereft.^^ 5) 

••• . 

lic^tett fKrlafTen f&nnt. Tutor igitur incenus dari non 
-poterat, quamvis legatarius inciertus. 
(H) ©ic^c Obennot. ja. 

SBctin bec Tefiatoc m Senenttimg bejLegatarii nctoK^ 

Qu. An tegatumfit inodle? &efp. neg. (£$ ftt^etnctJDKir/ 
feOtbmmitcy qoi in nomine efravit,fti(()t^ gemilftfan:^ 
fldNM(t(HlM. SIOHntKl bknomioaMof iigiiiacmdoraai 

homitiuoi caufa eingefut)ra wocDen / abec eften nict)t nb^ 
tt)ig jtnD / iwnn man aiiunde erfennen fan / »e<i man 
fltmei)net j fo ifl au* biec genuq / menn anbtce Umildnbc 

• Wc ^icfon De^ Legataai betauHt mact)m ^ Bcnn merm 
aiiunde m(i$, mcii tnccTeftator anbeuten mollcA , folfraii« 
iDc icMctnen aftdincti. ^r teafict^iwrftlHrtcim^a^^^ ^ 

aiina fonc figiia r^niAtM. H^efin IQ HttH/^em ipfam od^, 
ntr bCttimmeCt ft(^ um Imi Sigaum ? Soffidt, aUunde 

innotefcere poffe. gjjan f an De^ locgen nid)^ faijcn , 

bec Teftator ni(t)t sef^eit gemefen/ Denn bas btgegiut ben ^ * 

• fief(teiteften ?euten / &ap fie fict) ocrf(t)cefbcn. aOa5 pr«. ^ ' 

nomen , agnomen , cognomen genjcfen / lan man c. gr. ' 
. lOfm an Piwo Connujo iSciPioMB.AffaiCMio » t)a ifi 
'^^^siofun» nomcn geooa, i^^nomtii le cogoomco. Vid 
. .C^aptos SiooHios M tlmMm ttmimfs m Xheftmr^ 
\.Sf49mm»..K Cctne Opetti ftnb aiict) oOc ju |5ran(ffurt gei 

trucft/ auiiec n)aSer^e/r<^»<' A^/^^ S^W)rie^ent)at. Er- " . 

j ror non auingit voluntaicm , roeun icl) C< nuc aliunde 

tttfltt)e. (£tn anberi abec mare c8 / menn man gar nicOt . - 
. l#afoiitCi aiuO fcintttmltdnDcMctKMificn miccn/n^or' 

{ ; ' • . 
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* ' De ff^fa demonjlratiqne. ^ < 

$.50. Huic proxima eft ilU juxis regnla-: f4&^« 
monOxacipne leg^uim nonperimi. Veluu, qui* 
ica k^vcrit:: ^tHbum firvum ^uum v^mam^^. Ugjt* 
Licec enim ndn vernai fed emtus fit \ fi tamen de ter- 
VQ conftaCj ucile cft lcgacum, Et convenienter^ £i 
ita dcmonftravci^it : Stkbum firvum « ^ium 4 Sif0 e^» 
fitque ab alio emtus, utile eft legatum, Ci de fetvo ' 
coiiftat. (36) ' ' { 

\ ' ' De fa//a cau/a ad/e{fa. ' V. 

§. }i . Longc magis lcgato fal& caufa adjcd?i lipn [ 
' Docct : veluti, cum quis tta dixerit : TtiiOy qitia ifir* 
abfim negotia mea curavitf Stidaum do^ Ugo ^ vel ita.* 
Tuio^quia fatmtm epti iapitali mmm iibtr^ut ftm 9 
Sticbmm do , lego. Licet enim neque negotia teftato- 
ris unquam^eiierit Titius, nequc patrociniocjus li-' 
faeratus fic^ lcgatjiim tamen valer. Scd < fi comtitiO^ ' 
nalicer enunciaca fuerit caufa 3 aliiid juris cft: veluti 
hoc modo : Tmo,ft aeigotia mea turavoriiyfuudtmk ipiif» : 

^ii^SO. (37) ^r.. 

cxii man f(t)(ieffen forue , wm ^er Lcgans gemeiwet- cpofl 

Gundlingiana (n bei* Zii/igf*. POm.S^^Cti^um. . ^ 

()^) Falfa deiuofiftratio tpMpo wm vidii legatunti . ^ 

' ' $ttcliiiiii ferviiftn 
Itinveraay fed aliunde in domum venit, fo (teset VivSiXi . 

fearan / fonbern eS tfi f(t)on genug ^ n)enn nuc etn XnK^ 
Dorbanben/ DerStichus l)ctjfer / er mag veraa ft^n oDer 
tii(t)t s ^nn bte demondratio t)dtte ia dttct) ootH fiar megs 
Miibcn (&nnen. ^atf fennct MScnrvm of)ne tne^ ttoiKf 

iimil IU<irtellC||ffl6l^ 'ima Paulo barbaiollft 

fcgo cenmni, lcgaum aceipit , iMlll cr gleiib MllillllM * 

iben 39act l)ati Daj fonte m^lAmti^ tKU( l^atmo jjaU 

ail(() fine demonftratiohe tali. ^ * « 
(}7) Idem obtinet, fi falfa caura adjeAafit; fecmi blC fl^Ut 



De Legatts. 



De /ervo kdredis. 
§.52« Aniervonnedisrei^e legemus, quahioir. , 
Et conftatapure inutiliter legari , ncc quicquam pro- 
ficere». ii vivo teftatore de poceftate hsrecw txieriii: 
quia^qucfd^iiiiitik fbrec legatum, fi ftacim poft faftum 
teftiin^^cum deceiliilec ceftacor 9 hoc non debec idea 
-^alere^qiii» diucius ceCbijQr viMrit. Sub coodicadne. , 
vero refte legatur fervo,ut requiramus, an,quo tem-» 
^e dies legaci cedic;9inpoceftaceb££edtf.£KmjyLC.( j g); 

De domino haredis. * « 
5 ^ diverio, hserede infticuco iervo^ qum 
^kmiino n6tt eciam fine condiciohe legecur ^ non du« 

; ' ' • -bita-i. 

leros , mil it fo gtit pccbigen fan. 3)a tt)U( nict)t$ juc 
' €a(t)c / bag fcie Caufa falfc!) / unb 6er Legatarius cin 
' fcDlccbrec ^rebisec tf}> bcnn^ct) lan ia au(() liberaiis feoii. 

fine caufa adjeda. anbct^ ti^re e< / iiMiin bcr lut- 

m I^IMflll t5nte/ baf biifl|L&tCfriiiapeU« caufa lepti 

gemfcn / tinto ba$ ber legaQs, tDcnn cc flcvtig (Mttc/ bai. , 
folcbe fa(fct) fct)r tt)m niiDtf lcgNtt i)atai o6rbe. ' SE>icM • 
pmx% prol^tkli (ieget bcm b«iecB ^a^ aber fo en paC 
'^fstnt alS ein tcpminus coropiexus cingccucfct ij], fcl)abet 
nicDt, licec faifutn fit. fommt baraufan/ an pr«- 

cife propter hanc caufam teftator legaverk. De Lega- 
to fub cbadadone & modo rolido ()abcn Pbcn fj^l 

ji|)anbclt. 

()S) Qu- An fervo kmdts poffilc? lle^;Atf«j(# 
; t)Ct Ctf llt(t)t an. Domfuus eniin U fcmii habcimiff 
nna perfoiia , hcres rero tKHi potefl iiand efle b«res ft; 

* legatarius, feu ador & rcus. ©croftalbcn 1^1 OUA Ctn 

fotcte^ Uganim ungultig , mm Qletcb bernact) bcr SCnecbt 

manuminiret IDUrbC ; Nam quod ab initio non vaieta 
ex poft fado non convalefcit. 3Cenn ti abcr fub coo- 

ditbne gcf4)ie()ci , |. ^vioc |M (Srbc feyni uflt feii^ 
v^imn j(trti6t Sticho t^crnwbc vli iooo.fl. ncnii criiiici> 

maoannttirct fci)n / valet legacum > nnl» tol ^IC regul4 > 
, ' Catofiiana nicftt applicirct metDcn, meil in €Of|dktotiali« 
bus pofTeffionibus UUb legatis baf initium crfl tOtnmii 
^ Vbim bic Conditio esiiiUcct # Unb bK Maouinii&o 0U 



Digitized by Google 



53^2^' Institut.Justiniani LlB.II. TlT.XX. 



V. 

e - 



bitatur. Nam ctfi ftatirn poil fa6tum ceftan^entui» 
ikecflcrit ccftatdp, non tame^ apiid ciitn , ^ut baetes 

fit j dies legaci cedere intelligitur : cum haercditas a 
Icgato fe|)drata iit , poflit pcr eum fervum alius * 
bicrcs effici, liprius, quam juiftt dbnurii ^iWcat^ iit 
fllterius poteftat^m uranslatus fit j vel manumiirus ipfe 
' teeiresr dfidtar.: qoibfis ^bus tfcilr eft legatanu, 
Quod fi in eadem cau(a permanferit, & juilu ic^ats^ 
du ^uUeiiti eVencfdt lcgatu^^^ * ' 

\ $• 34- Ante haerftdis ir^ftitutipfltcm irtiyi^Uter antea 
Jcgabatur : fdlicct, quia tcftamcnta vim cx inftitu- 
tione ii^redis. accipiunt; > , & pb id velutr caput atque 
fiuMiwnbitUm intclligitur todi^ W , haeredis 

inftitutio. Pari ratione<neciibatas «it^JhKB^^^ 
(ti^ilti^em dari pot^fc -Scd quia incivile elle pu- 
. tavinlus, fcripturae dWinem quidem fcqti^^ & 
i^li .^itiouitati vicuperandum fuerat yimm) (pcrm 

nttteoi t^^ps voLunj^cpn » per noft^^i]!?. j^P^^i^V^' 
fict mdrc, unft fcincm i>crrn cin iegatiun,ara?fticcn fcwlic/ 

valct lcgatum > etiamfi pure rehftunti nu ^Otm 0& C5 
\ ttWl ft^einct/ quod non , au< oMflCC Raifon , quod do- 
Smus & fcrvus habeaniur pro una perfona i lo flCtJCI C8 

'jleiitio4l «B* S)«nu td tan ia gcid^cDcn ; taU Dcc 5tnc(()t 

* Irco »icl)/ c-g. Dag iftn Dci: ^crc manumiturcc oDccdcc^ 
' lauffet. ©enn ter i&ecr fan c j l)ici; moc^cn , m tt m. 
SdDic mmflt i)artl)cat)affugct/(W N 

' £ct)dlt CC Dcn «UCtftt/ & fic pcnmitur lcgttum : 3ft (U)Ce 

Daj legatum Bovit)cilt)affti9CC , allDic ecbfclafft/ fo fan 
\ crtcu «nccf)t/ U)ic gcfagt / cntmcDcc manummircn obcc 

• »ci:touffcil#io bcfommt cc &a< legatum. sajcnn Dcc xm^t 

nicbl maoumittim miCO i (O flilt baS legaium nu()t / mic 
Btni* Mwuiiws I» Cmment. ad L obfervirct. Smc 
coodmotie hic niliil legaci peceft. 2)ic dafocmia |IM« 
/ ' fi((n &(B^MI Cafibus j(l admodum 03d|aa. . . 

, ' (40) 
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ttontfn & boc vtduin toelidtvuims , ut licea€«^& ance 

Frseredis infticudonem, & incer medias hapredis infti- 
mcioiv^s 9 kgacum relhciuere , & muko magis lib^* ' 
Utcm, cujus ufus fav(jrabitior eftr (4o) ; - ' ^ . 

legato pojl fmrtm mMredhy vel iegat^rUmr 

%. ^ Poftmorcem quoqaehnedis aut I^taiit 
iimiUifiO<lb iimtiUter kgaba^ velutiy fi quis icvr 
dicat : ' Qm ims mm^meram fimit^Mt Ugo- Item : ^ 
jRrj^if qum km$ sur ltgmnti$ wminm: * Sf^d iimiUi 
rtodo hoc correximus, firniitatem hujusmodi legatis 
ad fidcicommillbrum iiinUicudinem pratftances ; ne« 
in hoc ctSx deterfor caufii legatoram, (juamfideicom-»- 
millbrum> inveniacur, 



(40) S>te 8t&mcr fagteil : H«mBs inftttiitio tft bafii tcAi^ 

. menii i tKi^t muHc fol(t)( (t)cbcm in it)c(r r«t)ten Drbnuns 
^cfe^n lt)ert)<n i unD alBOenn fontcn crli Dit Legaca fo(g<n* 
Oiim martnjiefo accurat, Daf ^ nxnn cin:r jmrjl icgir^ 
(c/ uno ^matt) Oen €cl)en inftituirtc # fo ^eJamcn Die u- 

gatarii nic()t$. Justihxamus i)at Dicf ( SabuUtat <Ulfi|C({|)5(R/ 
UnD gefagt ; Suffidt^ adeffo ioftirationem li^dUi obi 
birc eft, ibi eft teftameminn» sU ctiiM ▼alait 

. Thiomice \& c< iMDri i4) muf cr(l Dcn jBcm» lcgcot 

Ot)cr mi nu^t Cl in prazi i oflhitla 'teftamcnti if} Do<t( 

P6 flleicft nicOt na(() Der Tabuiatur . woOi Der Thcorie 
ofleJ abs^meffen ijl. 5ajer ftudiret Do(() Die Theorie fo ac- 
curat 9 fonDerlic() untet scmeinen i!euten/Die lei^iren ? 

"^ijti) ^ier ift tKC ^rOflC ; An poft mortem banrcdis lcgari 
pofiit i T. g. fi lu lcgetnr ; Cum hscres meqt monutis 

foent» do lcg§ Oigo loo. OUm (ontc c0 frcoUct) niAt 
' fiefc&eben , ^nn Dal lcgamm cmpfiens ciner Don Dci hcte. 

dis ^dnDen/ unD n^icDer i^n, aUcinen toDten ^ fontematt 

ia !eine aftioncm ad prasftandum lcgatum an|}eOen, S% 
haeredis hgrrcs illud prarflarc dcbct, fo gieno C< auct) ni(t)t an J 
Dcnn Der iH ni(t)t boooratus» ergo ncc debct ciTe oncra- 
tus, Aftio , adreifiu oos noti coepit » ne^ue advcr- 
fus ha^rcdcs noftiros traniit. SUICin JusTiNiAKt^s fagtt 1 

' aDoi hmm cl klcfcr eubtttifdt , tfcmw Da| D^fai^^ 

|iivrc« DODOn Ayaptage |)at| Daf c( Dic SrDfi^fft %m de- 
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%• i ' — iransferatur* *' l'v 

$.3 j^. Poeiujp quoquc iiomine inutiUccr antea lega- 
imcur^ & acii^watuj: , uransfcrebatur. Poeaac 
auteninbfrtinelegari videttir, quod oocreeftdihaBP©n 
.dis cauia relinquicur^ quo n^gis aliquid faciac , aut 
«mf&cuu:t» ydttti»' fi qms itiivm^&^^ 
fi fiHam fum in matrim^nium TtM coU^^Miiierii i riftl OL 
V divcrfo : , iSi nan e^Uocdveritg data dtcem aunes Sej^ Vi 
«it fi ita fiaripferit : .Mr# wtf«i\ firinm SeUbnm 
•^dHtnaveriti 1 vel ex diverfb : .S'i non alitndvetU , Tiiia 
^ dMcm Mttm dato. fct io tantuAi hxc K^gula pbfcrva- 
l>atur, ut quam plurimis PittiKipalU>|is ton ^ 
bu$ lignificarecur, ncg Principem agnofcere, quod 
ci poete nomine legatum lic . Nec cx miiitis quidem 
' ' teftamenco taUa legata valcbant': ' quamvis ali« miE^.* 
tum vpluutaccs in or^inao^lis ccftamcntis yaldc obfer- 
yabantur..- (^iin ediun hec Ubemte$ pcsnjc n 
* dari polle placebat : co ampUus nec haercdcm poenaB 
iiomiae adiici poilet Sabiniis esdftimabac ; velud^ ii 

; • • • I . - ' ' • • : • 

^ - .1 1 ■ I II I I. II « l ^ ^ 

. ' Ifanao bcf6ittmt , bie eiamtli^) Don bem primo tcftatoce 

. |etCUt)Cet. 3llfO i|l eben (0 »iet Haeredis hxres ipfi 
boc praibto 2Binn ej ^icjfe ; Pridie moftcm harrcdis 
. legatum habeat Tiro, m fActnct a^furd. m\i tan itt 

Teftacor 9on bcm totK fcinc« &btn miffen ? Justinianb« 
«Btt faget : 3^ laiR aii^ tMcfei lu $ tknn cs rati bacO es 
poft fiiAo aemiffec mcrbm> mlelKi ba« pridie gemefcfit 

Dics non venit. SRac^uCm CC Cinmabl t)On &cm rigorc T^- 

teri abgegnngen / ^^'^^^ hic ctiam aiiud ftatuit. 23enn^ 

eC raifonnirtC aicbeC fO : SWan fbnte bOCt) betl Legatarium 
g^aviCCtlf fi <iuid per verba prccativa, fjdeicommiffaria 
. lcgaverit» UHb « tmiflen DeC(|lCKt)Cn Fideicommiaa etiam 
poft morcem haeredis fidudarii reftituiret meCDtn. &U 

lit ti nun Ihi an , fo muf fA w^yin legatit «igc^/ 

IDcil ia t)ic fideicoiipifla uil» anauDCC exsKgttillt 

' «otDcit 

t « * 



. qciis ica didit • Titius^^^hkris efii ; Ji. 7m$s fiiism Ikmm ^ 

in mdtrimonium Seje coUocaverityStjus quoqut bdresefto^ 
^ihil enim ipteresac^gai rfCioiie^Titius co&ceretur, 
utrum legati dacione» • aa cohaeredis adjcdipqe; Seii * 
hujusmodi fcrupulofitas nobls non pltcutt: &*genc- 
raliter ea> qiue relitu]uutKttr> iicet pccnx namine 
fuerinr rcUAa^ vel ademca^ vel in aiium translata» 
nihil^^iil^arer^ c^tei^isicgatis conilituimus, y in dan^ . 
do i vel itvadim^ndo» vel in cransferendo : exceptis 
victelicct iis, qiix impolHbilia (Lint,vel leglbiis intcr- 
Jd£ksLp aut alias probroia» Uiuusaiodi eniai teiUmen- 
tortim di%o£tiones vaiere> todui mconim temporum 
lion uatitur. (^z) ' ' ' * » 

: r: /TlTUv 

i l i lli ii I > •' V ' i i 

(,^Zfi Vtl^sdspotna nomine rdiftis; Bykkekshobk itt Pr^- 

urm^. litfmif . cinen bcfoabccnTraaat g(fct)rktoi/ unD Dic 
SRcomiiigcn Der ^clKHit anscfttOrcr. (£r mcomt/ cl fc9 
-"'iittmoalict) t9Q^c / mi JusttmAim ^icr flmd)! ^ ci fc^ Mcc 

' tinc IMfficttRas mcxtrtcabilis unt) cin Falfum DDrl)anDcti* 

• Cr Mli bafnc, fta^TRiBONiAwus ni(t)t Qcmajl I)a5c/ roa^ bic 
SUtcn t)aruntcr DcrilanDen/ in&cm na(t) bcncn in Oicfem §-t^C9^ 
flel)ra(l)un Cafibus fcin Umerfcftcib untcr bcn Lcgatis con^- 

tionatis unt) t)en Legatis pdetut nomine relidtis ]U finDCtt 

fn/^B^ crflcrcict)0(9a0cictt8iUe«i|iiMfms<<((^ 

• jia4) nur bal ^tflc ctn Legaiam |kcii« flCQtcfcn, dNmi fi^ 

HCm aliqntdpiobrofi iUiciti ju prasftictn nnfCdCiCt OlOr» 

• ticn 3 t)cnn n>enn ba^ienifle erlaubet fci) ^ waj Dcr-TFffater 

bcm Hanredi aufcrlcget fub pocna legati folvendi , fo XthxH 

' ft(b ber Harrcs beffcu nicl)t mcigern f bnnen > fcD a()er Die Con- 
ditio impofEbie, (o fcQ Dct ^tbc o()net)em nid()t fcbulbig^ 

> Dcn Voluntatem teibtoris JU exequircn. SiOcin it i|t JU 

' iviffcn^ Dajt aQc i)iejenigc Lega^ pro pomalibiis «c(Kmttt 

imntto/ mMm DeM €r(icR# tnn iim Mi^ in v^vicco» mct 
ttt (ttiic !Rc(gung imt) jn feincnt Sort / AnD DaiNm « ic9 

Den 3f liigern mir wbel ancieieben mxtstn t etroaj injungiret 
' - ipiicoe. ©enrt ba bem Teftatori julieftel / auf ben hacrc- 

redem ein Beneficium \^\xti) fem 9Rcrina(t)nH|} JU confcri- 
ren/ Unb bic legatarios perlegatum JU honoriren 5 fo IDUr# 

i^*n0 lct^w ctti taUs pom adcUu crati fupo iovali* 
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^ Z)^ Ademtione^ ' 
)emtio legatonlm » five eodem ccftamenCG 
mailtur, rivc codicillis, firma eft» Sed & Hve 

C3n* 



-4» 



aebadoi/ toctl m tm honor »Ktm bic un^ 

oem» tHs IWlrt «enn DCC DCH volumatcm teftatons 
^equlM/ fO Moimitt DCr l^auurius m((^/ forgli^) i(l Cl 
centra prindpia \ nam fc v«ra oulltishoner % ttuUum le^ 
gatum adeA , niii per accidens • QXtttt nCttlltttDer StM 

bie poen^m adjeaarti mcftt ccfnQen mifl. 3(t) D^&e m ba 

Oi^r^ de Princife hartde ex^ tejiam^ civ. p, ?7* OUCt) Dicft . 
SKaiecie («ru^iet i An legatum poinae loco reliAum va« 
leat ? Tempoce AuiWrsTt fontC mXi legata paen^e nomine - 

icrloftii^ AMTomin» Fius bat am erftcn inrbotcn/ icga* 

u poenalia Jtt Wfm Vid. Jut Ca^itoumos. Jum- 

erlaubete ll I0i<6ec- &cmplttm : -M-ow^ *^ 

W^i? » ep$^a/fhfum f0^^ Itngua £^#MMr , n$ h$cfacks^ t ySAftiO 
C^i? 100. ©ie Raifon OcS Antokini n)ac : Quem hono* 
ro 9 illum punire nolo. Atqui ha:redem & legatarium 
honorare volo. Ergo. BynkersHoek meouet / C^ fcO )<l . 
bicfcl nicN MbCCl / Cin legatum conditionale , un& 

^Ai ante JvmmAiim fc^on fo ^lCcn* Omni« eoOcMiuo 
tdam a&te Jnsrbiukitnii apponi pocerat % modo non fic 



V r r~B * 

«ovi nihil conftituit JusTIMiAims. At vert iltfl 

aiiquid novi voiuit. £rgo fan ur]mbaii(& toaOc fCQni 

JcsTisiANus in hoc jpricftt» Ergo inexplicabilem 
putat hic laiwe difficultatem JCtus Bclga. 2)enn de con- 
dmontinis impbffibiitbus & probrofu rcDCt man m^X, Oie 
'iOClOcn O^^ntDcm pro noo adieAif gei)alren. Verum Byk* 
tttsimtR fion ifitetkiut JvstaiAAiioM i licei iit JCtus in 

Beigio doaiffimus omnium» ^<xn licfet mii ,eufl , «ie 
cc Xm Pagensticmek gutt>atfet; ob er flUi(6 Ddnta^W 

liuiAtM(« i)a(wn(ni^ Jv^^^^^^^^twtt/A^ nutn nid|>t t^n» 

. ' ' ! Ilt 



, pEAUMt.LEGAT. £TTRAMStAT. 5x7 

conlbrariis verbis iiac ademda: veluti>ii quis ica quid 

legaverit: D#, kffi'» kaadimatur: t^on dot mn Ugo : 
iive npnipoi^icrariis» ied-aliis quib^scunque verbis. (i) / 

* ' • " _ , ^ , ^ ^ . ' 

Iq^atum ^irbtTtn fub CMdidrae impoffibili > tuipi » 
Obcr pour le ftfte sct)&rcn OAt Cooditiones ^f>cr , Aib hio 
legacuin pcense nomine legari poteft. Exeinpliim atluU 

CZ HORATIO Liif. ». sSlrf/yr. 1$'. %^,feq. 

Vtt fic fecljfent gla4§it$mm JUnt» ciMUtm . . 
Dmmh fffpuh pmria a^fue epnhtm arUirh Arri 

Frumenti, quanttem mettt Afrtca, 

Dfti ifl cin legatum poenale , Conditio non adsio* 
^ dom quidem fapieas» fisd ftuka potius k ridicula. 3BdC 

ben 3ctien AMvoMiia Pu 9fiii)c ntemanb^m ter @u{ii4fdf 
' M Staberi ScRamcntl gcjtDuffcIr ^Qbcn > aQctn nad)t)cra 

iburbCOtft pro unl) coatra difputirct/ honeftumnc & rigi* 
dae virtuti conveniens tale legatnm efleti an contra ? Aa 
*' racionis aliquid habuerir teilator? An prudentem ani- 
mnm?' Sapiensne fucric» an pra mero arbitrio aliquid 
iiiipofiicnc hsrcdi, iquem fie bonorari prae fe faebat : 

3[U«oyiam.itttcrea moleiMa com afficiebat^ 81 » ficfloli« 
om quid peiragefet » per cireumitioBcm cogebat ? S j (afir 
• ' fcn fldt) ab urraque parte rationes ^ivSk 1 bcpDcrfcitiflC Ad- ' 

• vocati ffrnncn jtd) exercircn. 3(t) mocferc iDiffm/ ob byn- - 
KERSHOEK oomit iUfrieDcn r^drc. 3Rir bcr Condi(ione ma- 

trunonii i|} (5 CfreO fO i Dcmi i% fan pro & cootra difputi- ; 

tcr n>crbcii. Horativs ^ir Dcn Iferl fclbtl pw> * ' 

;lRr CA MC M> liit(t maoifisfte probrofu^i' .JoimRAim 
tMritt 40el Mcid jBwncfe / an quid probmfom » ftuitQm, 
impoffibife« ridiccdum > anf^ebcn / n)0 man in urramque 

partem difputircn O&cr fc rupulofiratem exercircn t5nfe« 
Amtoninus P1U6» aU cin homo fevertis % IDOltC omne ftultum 

legatum aufgcijotcn wtffin , m\\ k% ft* l^otft nx^i fd)i(fe. 
SKan difputirie g(ct(tin>o^{ ^rna(|) no(() bacitS^cr. ^tdcf v 
tiolte JusTiNUNos nttl» btDeH/ fonbcm fagte ; SCoi nict)t, 

iqpcfce iliiciiuAi» probrofimi» impoflibitc ttttfeittDetl@)C^ 

^ f(H|cn 4)erboteR tfl / foOalsein legaium poemc (^tt. Coo£ 

GuNDLiNo; 6. |a* ' ' 

(l) Lc^ata tl txt;nguuntuT\ vcl aJimuntur^vtl trans/entfi'^ 

Htr. ii^Mfiiaitur ii^auun» mnn HMtW tlKbr Dor^ 

- ' . ' y 

• •• » . » . • 
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^ $. 1. Transferri quoque legatum ab alio ad alium 
Ipoceft: vcliui^ Ci quis ica dutric : HommM 6tiebum $ 
^uem TtM f0j[4vit Sei$ d$ , kgo: five in «odem tefta- 
irienco, five in codicillis hoc fecerit. Quo caf^ iupul ^ 
^ Titia ftdimi videtur » & Sejo dari.(x) - ^ 

. tlTU- 

bdtlbcn tfl / 5 & &idiiit fovos lenatos iiiortisiiieftyiM)^ 

Don ou* im »orl)ergc^nl)en Xitul fcf)on 3Jlcl&mi9 gcfc^ 

|)en. jidtfnitur legatumper dcclarationcm cootrariae vo* 
. luntatis. i)icfcg fan abcr flCf(t)el)m ytlverhst Yt\fa3isi 

sam tacita voluntas i^en:i opcratur atquc cxprefla: VerifU^ 
< tCfi^lKt Cl , mnn tC^ viva vocc , nuncupativc , co* 
; fim doobos teftibus mi^ Crtldcc / unD tat lcga^un revo* 

citc, mckbc^ fcioUcO nicftt fb«iiieatami(dtcn crfiM»m# 

(tt^ bic teftamcoti fcvdctfcio obcr foiptonu 3"^^^^^ 

diciii abec 9efct)icl)ct fold^c^ coram ^ tcftibus, mt> m^n 
id) cinc Scheduiam in txii ^cjlamcnt ftecEc. in^*^ ob* 

fervantur conjeaurx. ^ai fiCf(ftiel>Ct vcl ^re^^, vel in^ 
direae, Dirc^e , Hjenn DCC Tettator fiag Legatum cancel- 

- licct, aujgcrra^t unt> 4)ii€4NttKt)cn Da blcibet Dicfem 
i»^nacal^ct Dai Scflomcnt in feincc Confiftenft 5 ti iDicb 
. obcr anl iKcicm ftao tAm uoHaig flef(t)loffen , Ocr TdU* 
cor QH)Qc bcm Lcgatario bai Lcgatom mbt iaffien* «M{« 

lcgatum per faAum , mitd ^ S. bcc Teftator ' (al 

* Lcgatum fponce t^ecduffect / oDec aui bec 3BoUc£u(t> mor 

' . 4)Cn Idffet / quaeritur , an pannus debeatur ? Putarem, 
. quod non. Item legavit tcftator ar^cnium infeAum . baCi 
OUi (KU CC fcyphos moelica (Oftn , an hi dcbentur ? ul- 
. rjAMVS tagfLt^ ja 5 verum ^pAo jurc adeg^mmxcflt 
.ccofeo lcgatnn. tltfd OWtC ttttl Die «temtioncm tpth 
y lcm & tecitam difpoticet: Mmt DtC HMC cmbigoc» bCQ 
\ |)(C adcmtione expre/Fa Q)ac tcin dubiom.' Itcm 6 Lc- 
gatarius Sc Tcftatoi: iniaiici fa&i fmt , pcr cKCCf tionem - 
legaui adimuotur, , r - 

(2) Omfife tramlatlo involvit ftfool ademtionem. Tra^ 
fertur enim ab ooa j^ona lcgatom in alicfii peHbnm» 

uni adimitur, in aliam ttansfertur > idcoquC dcfidcna» 
fur tefte^, unft Da fcicflt t)t>tt) bO^ Legaium nD(^ Ctnctf 

^ f^gm ^ 9d€miQ9^ ftoc tctnci; / (* Htibii ^ t>m 



TITULUS XXII. 

DE LEGE FAI.C1DIA. 

ConUmiatio. Ratio , ^ pttyrma /jujus Ugi^ . 

SUpei«ft, ut de^lege Falcidia difpiciamus , qua 
uiodus novillimc iegatis impoiicus eih Cuu\ 
enim olim legc duodeciin cabularum libera emc le^ 
gandi poceftas, uc liccret vcl tocum pacrimonium le- 
gacis erogaie ; quippe cuui ea lege ica caucum ellec: 
X/ti qmsque legasfu fut fg^ , fiif efi^ i vifum eft 
hanc legandi iiccntiam coardtare : iuvjuc ipiorum ce-» 
ftacoram gracia provifom efi, obid> quod plerum-» 
que mteftati moriebantur, re<^ulancibus icriptis hs« 
redibus pro nullo auc miuimo lua*o ha^redicaces adi-^^ 
re* £c cuui fuper hoc cam lex Furia, quann lex Vbco-^ 
nia lacae funt, quarum neutra rufiiciens ad rci cou- ' 
iummaiioneui videbacur ^ npviilime kca ei\ lex Fal-« 
cidia, quacQvecur, neplus icgare liceac, quamdo^ 
dranccm tucorum bonorum : id eli: , UC:>. hve unu3 
hxres infticucus iic, iive piures» apud eum eosve par$ 
quarca ribi^aneat* ( I } 

■ ■ ' De 

6cn» ©ieTrknsiano fan abcr oiicl) fo gefit)cl)cn , fi onu« 

haeredis m alcerum coh.»redem transfvrtur, v g. / nmui^ 
' harts cflo, tritrms Cd\o legaii no7nme folvat joo UnUU 
M^ieibCI C0; t^stum 4 prmo frafanium fraflitto- ycM»«» 
' iAiif t .tanfdi eft aiiemmm f prms lcgatum odimitur , ft 
novam fubftiniitur. . Translano [^rctiam qnam adci|D» 
tionem compleaitur # fi vcl modos legiodt mutetur » vel 
res lcgata mutctur & transfcratur» Ji^vCneC fo £an tCii\U 

nige / rras i* eincinanfdnqlic^ pute icgiret babe, naci^gc^ 
j)enD* cum conditionc legiici n?a'cCii > Dcnu Da ne^mc tdO 

i^tn re vcra 9 ^uod ccrcp habcbac* & muto In cvcn* 
tum futurum incertum. ^ 

CO StaC^DCtl LL, XiI«Tabb. HMir icDcitt ciil frCQff arbitrium 
.tMaMi ut^eclafcit r&ri quk^ leg(^ fua ^ Ha m 

♦ - • V 

' l ^ ^ ^ . > 

■ * Diaitii 
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Defluribus haredik^s^ 

$.1. Et cuin qiuiiitum ellet, duobjis hxredibus 
ini^itutis (veliiti Titio & Scjo) li Titii pars aut cota 
cxhaufta fit lcriitis, qux iiominatim ab co ciata lunc, 
aut lupra niodum onerata : a Sejo vero auc nulla re* 
lida untlegata» aut quse.partem ejiis duntaxat iq 

par- 



efio* Hinc libera teflatori erat relida poteftas exhau- 
riendi omni a fua bona legatis. S)a iruo tllUI OfftmobU 

. au, feap &icTeftatores |)cflhieredem mit SBeja^tang fo 
V lec legatenim 6(fd)n)tftcti/Daf bcrScbc ^rft(|)tu<6tf utoig 
ttbteltr n>otiird)Denh t)ieU h«redes inrtituti <i6geftf)recf ct 

itJurDdi, bic ibnc« n&erlaffcnc ^i^fcb 'tH ai;iii(retcn / tDcil fie 
- luct)! aiiciii fcincn 3^or(tVil/ fo^^tuii nccl) oiele 3)Jnl)c nnD 
Unnclegcntcit bat)on l)ancn ; tcr (Srbc muilc ja aile (£ct}uU 

fccn unb Legara abiragCU i fo DicIC Solennitates in aditie- 
ne obferviretl # uuD foUe Oat)0n fcin lucrunn Xfiim^ Hinc. 
fkftum^ Bt mulca teftamenta deAituereotuujr^ ti tt)u!ri te- 
ftatores ip ejpfeAu inteftati moreremur s totn ob ){€ f(f)Otl 

Teftamenta (Mma^et Ntcu 5 fo blie&cn t)tefe t)o(b obtteEf* 
feA , t»cil bcr Q?r6e ni(t)t anbeiiTen roolte. Teftamemum 

vero conderc fine effecf^u idem eft , atque inteftatum de-w 
cedere. Unl^ t)a fat^e inan , Da? C^ llOtbig fClJ/ Oie nimiam 
libertatcm teftandi JU reftringircn. C^lcict)n)ie e5 Qbcr nicbt 

lauta:fluac.Legumiatoresflic()i/ unl) l)at)cr offtmaWS b« 

leges irrationabiies ftnO ^ i. e. (olcDC ®Cfe6ei tHtC Dcn aO^Ott^ 

, . . 8Cl ni4>t Dtftcn, ben fte bcNn i»oOtni mfo gtena c^aiuO 

; tm* Scnn crillicl) HMtD Ze« Fffr«4 a Tribune Plebis C 

' Finurofegelxn/ quam TmiopHiLus expiicat , t^a^ciner ci^ 
«em Legaiario ui)fr miiie aifes foltc t)crma(t)cn tonncn, unb 
unb ©enn iemanl) Druber legircnautDe/ folte Der Fifcus 
• * Das quadrupium ()abcii. StUcin Dcr Lex n)ar abfurd 5 bec 

Teltaior toniC M Cinc ganfte Efcadron t)On Legatariis ex- 

' , ^ prjmircn / n)oDuc(& aber Docb bic b»redita$ enblici) crfifb&^ 
Itfct iDcrben (ontc> nMtl ooc ic^ata » bic nitbt iibcr mi|ie 
affes jt(]) bettcffcn , giilttg mm* S>c$n^n Q)urbc,|uni 

anbem Lex Vmnfa DOn Dcm VocoNio Saxa, Tribune 

riebis, A. V. C. S5»4. gegcbcn ^ Dap Der haTcs n?cnig|len^ fo 
f)icl/ al8 cin Lcgatarius, babcn folte. Slflein aucb Da f ontcn 
aflcrl)anD f raudcs Dcrgcl)cn, Daf Dem Srben ©enig iibrig blieb/ 

unb al|o ni(Dt octt^iniKa t»iii:bc # toaimao <u ocrbin^ 



De Lege Falcidia. » ) j I 

, ■ * - ■ - ' II 

parc^m diaixdiaiii minuanc: an, quia i^ i|uar(.ani^ar- 
cem todus hsredicatis, aut aniplius habet » Tiiio iii* 

hil cx Icgacis, qiuv ab co rclicln (uiic , /rcuncre liccac» 
ut quarcam paricm iux piucis ialvam liabeac : piacuic 
pofle retiiiere. Etenim Jn lingulis hjercdibus racto 
le^isJFalcidiar poaenda eU» (2) 

fecrn ftc^ mqtftXiitQt^^i SBk mnn m tegttatiai na$ 
(tmn Oufaim btfemiitcn Ntu 7 Ba tome aud) ber ho^ 

rcs nkhi mcl)r bcfommcn , bcr fd)Or ficfr aber duI nm einri 

S)liCaicn. ha mt telt^menmm miCDcr iitftirutum^ 
pEiuzoNius bat Lfgcm VHcni.im mUW bcfonDcm Tracfat 

gcjfOrubtni Franciscus Balduinus uber flHc r L-ges^ Fu* 
. riamy Vccmtam unt) PMadiam. loar DDU Arras gc^ur^ 
Jiil f PioielTor Bourges, Paris, ^cioeltoa Uni) ^tiafo 
burflv Sifrcr t)(rTribunu$ Plebis* P. FALciDms» Don n)a« 

. ef)cm bu' /i^ji?*-^^*i^/«nD m(|)t/ mit Accuwius qcmct)* 

nei/ a defakando l en S^anuii i)^t n)ac tltigcr,iinn (|a^ jii 
bm 3eimi Augusii, onm]cfd)r a. V. c. 714. (vid. Dio 
Cassius Lih. 4«.; cincn aMDcrnLegcm, mc!ct)ei Daoin M cn j, 
ba| jQ)ac einon icocn nact) ^^eliidenju le^iren eilaube: fcQu 

foUe/ aber nubt uitra dodrantem» i. e. nut)( ubec- t)on 

birSrbf(t)aif(/Damitt)emh»fedifime— oDer feine quar'- 

'la DOrbe^lien (ep/ WelCfte quarta Defmcgert aucb ab autore 

£«^i^genennec/unD nocb tot^cr cnDlui) oie legicima ik- 

terminUtt mdrDeil* Fr ANGKCo BA£DinNo # » 

Z£. de Jure Cfv$:i itctKn aUe Capita ♦ mi^i V\ oicfcm 
Lege entbaltcii marcn. Ohlll jict)^ ex Lege Falcidia lebec 
ha^res DOtt jtDem Legato DlC quartam mcg > UrtD DicfcrLcx 
n>ar Oerniinjfrifl , neteaamenta dcairuantur. 6$ gicnj 
itDar Die quana Falcidia DlO^ Dic Legata an , Die man oDcc . 
' IMCl^ber 3uC# DaDiefideia0mmifla particularia Den Legi* 

^tis a^quipariretmrDen/ «i^ ponfol^n ai)^i09eni me{« 

4)e« gUicDcr ®e|laU Din Den Donatiottibiu mttis jcanfii, 

gefaget merDen muf. , - 

(1) t^n Diefein §. ift dcc Cafus: 5Benn Nr Tefiator mebr a(« 
einen^rben inftituireri aber niic cincn inii Lcgatis oneri- 

rei # e-g- Petrus hscres e<lo in femillc y Tirius aiiil) m fe^ 
mi^; i?attU vero.fcTiui portio graviica eA logmh ultra . 
' , L 1 a do-/ 
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<z% iNSTiTinr. TusTmiAKi Lib. IL Tit. XXII. 
•< ^ . . „ — — ^ * 

Aons compgftanttiT in tuicidi^m. ^ 
1. Qiiandtas autem pairimonii, 'ad qudiii rario 
le^is Falcidi« redigitur, mortis tempore ipeCtamc, 
Itaquc (vcrbi grtria) fi is, qui centum aureoruM pa- 
. trimonium in bonis habeat, centum aureos legiiverit, 
nihiHcgatariisprodcft, ii ante adicam hjrreditatem 
per fcrvos h^ereditarios, auc cx partu ancillarunj hx- 
' rcdicariaruma m foetu pccorum tantum accellerit 
. hxreditati, ut eentum aureis lcgatorui^ nominc cro- 
' «atis, ha:res quartam partem haereditads habiturus 

.dodrantemi Qu. Ob Tiuus , tfffCU Vonwn ultra tTio- 
domltlit legatis OtfitHWnt ift / q'^arraRi t)On fC(n' r Por- 
, tion o^mUn fonne? Refp. Affirmando; 2B«l bU ratio 

Legis Faicidi* bci) clncm i':i)t« Srten mi b^onm geUcii. 
urD cincn EffeA DaDcn imf. €inD k^H Sroen mu Le- 
"gatis bctcrnjcict, fo jicncn auc!) afle bcDbc bie guarram Fai- 

cidiam Ob , ue portionem lega em habeant fa vam. ^it 
ftftenfcrnCC fien Cafum.; Si unus ex rohaeredibus, ci ju$ 
• poni^ legatis eft graTata* , itpudiet fuam portionem , 
' qm accrrfcit fc^do^ qui non cft gravatus > Qu. An 
■ Suarti accrefcat airo onere , & an lccnndus mtuira. 
portionis grayataB primi quartam detraherc poffitf Vi- 

detur, quod non 5 icnn cc i|l la nhtf gra^W / fonberri 

ber primus, primus bat repudiilCt; leitie Portion macft* . 
ftt it)m nur lU. Sed Refp. Accrefcere debet portio pru 
nu fccnndo , hae.portiai gravaca eft ultra dodranTcm fe- . 
aKSs t-at ponims exhauriatur , fi legata ei afEgnaca o- 
innia pweitcnto^, ut niUl iiipcrfit. Nihil auicm.non 
accrefrit,^ acfcrcfccre tamcnidcbct. Ergo quartam de- 
irahit fecundus , ut faltcm aliqnid accrrfi^at. Wim 
' llttKtcecbrt : Primus i(! gravint mtt legatis , Sccnndn$ ni4>ti 
-Secundus repudiicct bOCf) fciut Portion , accrefcitPnmo. 
Qu Jtan Prinius nctt) quartam Falckliam intuitu fcuut 

«ravirim Portion objieben? & M>«net/ quod fic , ©ic 

m mmn Cafu i vcwim hic niKI detrahit Primus j|i 

' gmar graviret, iin> fonte , mm ec Srbe feyn ooUe/ quar- 
' tam nbjicbcn > Da ibm obet nnn «« Sccondi poitio .90« 

gravata 5iupd*fc{/ fo 1(1 u' ja nid)t mcl)r grtviret,. IM pat 

ia mei)iv al^ quartam* unD lau lutcieOen fevn. . 



. De Leg» Falciwa, jrjj 

lic : led necefl^ eft) ut mhilominus quarta pars iega- 

tis detrahaciir. Ey diverfo, li lepCLiaginca cjuinqiie 
iegaveric, & aiite aditam harrcditatcm iu tantumde- . 
creverint bona-(incendiis forte , aut nau&agiis, auc 
iiione iervorum) ut non ampiius, quam feptudginta 
quinque aureorum fubllantia» yei etiam minus i*eUn^ 

Suatui^; felida legata debentur. t^cc ea rcs damno*' 
L eil hxredi, cui iiberum cftjnon adire iia^rcditaccijii 
qux res eflicit^ ucflt necclie legatariis, ne defticuto 
tcftamenco nihil confecjuantur, cum liA*redc inpor- 
cionepadici. (j) . 

- ^ i . - g;^^ . 

()) Qu- CBon iDet(()(r ^ti&mttmnm^ Me Quantitatfm 

tit €c£>fctKifft 3U Uiimn 'f Refp. A tcmpore- mortis ie< 

flatoris. balD bcrTeftator Die 2lugcn jutbiu / [o ilebct 

ttian/ 06 quarra Ealcidia falvafci)? Legatarii enim funt 
• dpmini ftatim a morte teftatoris, quarta autem falci^ 

dia detrahitur legatis, ffion Dem £oDe on UDeriCt)idgt mati 

. tie Maifam haereditatis : SBtCtS 9eQ>efm6(tf Dem^Eode t)el 

Teftatoris,iHibeQ bleibetman. aBennpoftmortem tefta- ^ 
toris noc() n)a< tfam tmmt , unb tie hjereditas mhtfSaL 
m\>/ o()nc Dicfcn 3ufa^ abcr quarra nicfttfaiva fo 
f^cmct c8, Da^ bic quarta loct) nuu nict)t mcbr abgcjoacn 

IDTCDC Sllkin quicquid poft mortem teftatoris ance adi- 
tam hatreditatcm acquiritur, Da^ fommt aOcB DuU Hap- 
redi , m\> ntCt)! D<ni Legatario > itt gUt ^ DetfiCllail 1 Dap 
haeres . obnfleaCOtet eC fetnc quarram bacreditatis fai* 

▼amH)aben nwBe^ toemi ec «la^ iMm teg^tano lutf lc* 

f atnm fioe detraAione Falcidiat gdbe / ftetmocb Dic I[al- 

cidiam"abjujie^cn bcfugt iit 5)enn tcr Tcftator ()ai i()m 

WUlTcn DiC quartam taiTtn- Scd hanc non rciiquit. Er- 
go oietrahit hatres. ®Ctni<! , Da^ |lc poft mof t:m ceOa- 
t©ris nid)t Da tm/ Dic Legatarii ^adcn ia sUict) poft obi- 

tum tcftatoris eio. jus petendi. .^ingeflen Qii. SScnn 

))ie quarta netto rtlitiquiret UuD falva toivu O^ baf 

^u^ brenrtjte iDcg ^ mufien i>ie Legata tn^ »oo bejal)^ 

lct tDCtDen ? Refp. 3a ^ qui habct coinmoda accefllo- 
nis, habet ctiam ihcommoda decrerr«^»ii: (Scnug, DaJ 

Dtc quarta imxaijl M gcn)(fcn. S)a^ ' wmtJjc aiiu 

«enowmmi iil line f ataUi^. . . 
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, 5^'4 iNSTITUT.JtJSTlNIAmJr-tBjI, TlT.XXIL , 

■ ■ ■ » * ■ ■ ■ . . — ■ — ' ■ I 

, \ ♦ ^«i€ detra^untur ante Fdlcidiam. 

$^ .Cum autem ratio kgis FalG^diaEr pcmitu^» aii« 

tc dediKiiur res aliemim , item fiineris impen(a , & 

{)retia rcrvormn manumiliorun^; tunc dcaiumin re- 
iquo icfl mio habecur , uc ex eo quarca pars apu<) 
ha^redem remancac, cres vero parces inccr lcgatarios 
diftrihuancur ; pro raca lcilicet portione cjus, quod 
cuicjue eonim lcgatum faerlc, - Itaque fi fingamus, 
quadringcmos aureos legatos / ellc , & patrimouii . 
quancicacem, ex qua legaca erogari oporccc, quadrin'. - 
gentorum ellc, qiiarta pars lcgatariis fingulis debcc ' 
^dctrai^i, Quod li trecentos quinquaginta l^gatos fin* 
«ipius , o&ava dehcc decralii. Qaod fi quingcntx)^ 
regavcrit, initio c]uinta>deindc qiiarca decrahi debet, 
Ance enini detrahcndum eft, quod extra hoi^orum 
quanticQCem eft,deinde quod e;!C noiu^ apud hmideiit 
re^wnere oportec, (^f) . r 

V TITU- 

• , • 

(4) QS)' 5Bie rCrt)nCt mmi bieQuanam Falddiam? Refp.^cft^ 

taa nic{}t fascn , mic t)icl Dct Tertator DcrlatTcii l^abe , \m\t{ 
'^wSii bic ®(t)ulocn , iinD bic impenfa- funebres abgejoqcii 
fmb> fonbcrlict) bei) Dcii flfii^imcii/ ba Dic Combuftio , bcc ' 
rogus oift t)oc() rain, mm ttofle aucb rect^nen # xmn 

Servi imfiumitrirci toactn/preua fervorumVbintl Oorill 

: fccflunD offt bcc 3l5imc flanf^cr 9leic()i(Hmi. ^^criiacf) m 
ntan crfl oen Caiculum , ob bic Lcgata , mic fic acfcljct tnib^ ^ 

fbnncn bejal)lCt OCrbcn ? Bona enim non intelliguntur , 
nifi dedudo sere alicno. Dicis, Lex Falcidia rogau * 
fuit » ut impieatur voluntas teiUtoris , jam mihi iega* 
ta func centum. hacre^ quart^m d^trahit. id[) befeiHinC 
WIC To« Oift n^irb voluous teAatoris ntC|>t adtmpUcet?; 
Refp. Bonus Civis teftaturus Legibus fefe coofdrmara' 

dcbct. 5Benn abec bie hacredltas fo febr abgcnommen,unt) 

ber haercs DOCl^ fCbulDW i(i , intcgra legata JU bcial)lcn/ licec 
jam cx poft fado quarta non amplius lit falva, Da^Oll 

j(b obcn Dcn Cafum flcjjcbfn J)abc; fo tan bec ha:rc$.hac- 

^ reditatem repu«iiare, Unb DaDUfCO Dic Legatarios pec in- 

iii(ea»m iwiHflm/ DAp fte iDm m ^loflt giftcn/^ oic iie 

it)« 

. ' Digitized by Googk 



TITULUS XXill. - 

- * D£ 

FIDEICOMMISSARilS 

. Hi£REDiTATiBUS, ET AD 

ilLNATUSCONSULTUM T&fi- . 

BELLIANUM. 

, CcHtinuaiio. 

NUnc tranfeamns ad fideicommifla, fed prius cft, 
uc dc harr^diucibus fidcicomuiillariis vidca^ 
mus. Ori- 



i^m de jare tiict)t f4)uiiM0 t^txu !£)fnn fonfl giense tKtf 
%(xx[%t XeflamtM ubern C^auffen/ Da bcfdmeR biiLeg^cnrH 
got nicOtS , a(fo geben fte liebec &cm lueredi ^mi ab. Qh. 
©ct)ct Diefe* Denn aucft an poft ATwiefl: /. c. i. §. i. & 4. 

barinnen Derorbnct ijl, ut, etiamli haeres legata folvere 
detredet, Icgatani ipfi jus habeant, |lcf) bCL Legatorum 

iu t)cmdcl)aaen ? itl dubicus , ob Justinl4nus Die iv;?- 
veilam fo tDofle oerfionDen t^aben, Da| bicfeCaucio hujns^. 
foae mijnge()oben fenn , fonbern i|l Dort nur bte Sront : 

Silneres adiit hareditatein^un)) X»m CCttlit 9(uSjai)(una 

toct iegatonim tMrmKet , ob nUDcnn Mc tegatani bieie. 

gara fctbjl ne[)nicn fbnncn ? At vero hic haeres nondura 
adiit hacreditatem , fcd cam rcpudiavit. 3jCl5 ift cifi 
<ian$ anbcrcr Calus. Ad non cogitara ergo h.-^^c difpo» 
litio cxtendi ncquit. Cum Hubeko fentio , haoc cau« 
telamciiam poftNovellamcitatamufu hodicvenire pofle* 
Qu. jfan Der Teftator Falcidi» decraAionem i)inbern 7 
Refp* €<fCatCJt9ar nic()t fepn > tcnn inteneio Iegi» Fatcil 
4iae IDar/ ne teftamenta deftituerentur. 'JHHcin mm t)at 

el Do(l) frci) gefleuct ; auil) iu Dcrbietcn , unD Daour^^ qic5t 
Dir Teitator 3u Dcr(tet)cn, er frage nict)ts( Darnac^ / rocnn 
aiict) Dag Xeflaiticnt dcftituiret i»crDe. Jure antiquo gienq 
elnicbtani benn ii mt legaiis portio , bic (ontc niibt 
j)om Tcftatore genommen tDcrben. Jibcr JusTTNiAmr« 
ti per b\veUam Dcri)ttn<Kt- ©<r Miics ^^^tcr aiK^ciii 

Ptivilegium » feilf mOII ult» dodraocem .valide Dermacbetl 

(bnnt 93ct)m Bcben fan au(|) t)e( Teftator noct) Dem hse- 
reiii btt %«i¥unA flcbenf De(mitna(|)Dem£oOe ttiuecjdncfc 

Li 4 .cm^ 
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I . Sciendum itaque eft , omiiia fideicommiila 

primis temj^oribus infiniia tuiHe : quia nemo invicus 
eogebacar prxftare id> de quo rogacus erap. Qui. 
bus enim non poterant hxreditatem vel legaca relin- 

;^quere> iireluKjuebanc, ifidei commicccbanc eorum^ 

-qui capere ax teftamenco poceranc (iixreditacem.) £( 
ideo hdeicomnutla appellata lunc ; quia nuUo vincu* 
lo juris, ied cancum pudore eorum» i^ui rogabancurt 
concinebancur. Poftea divus - Auguftus primus , ie^ 

, mel iterumque gratia peribnarum motusj^ vel ^uia 
per ipiius lalucem rogacus quis dicerecur, nuc ob iiw 
Tignem quorundam perfidiam , juflic Confulibus au- 
toritatem fuam incerponere. Quod quia juftum vi- 
debacui? & populare erat, paul^tim cpnvernim eft 
in afliduam jurisdiclionncm *, tantusque corum favor 
factuseft, ut pavilatim eciam praetor proprius crca- 
recu^, quide Hdeicommiilis jus diccretv<)ueai fidei-* 
CouijauilariumappcUab^U* (i^ 
. ^ . , 

entflebe- SBif aber ; mm nod) txt ^eit citDOl ubtia Wu 

^ Refp. IDOI SC^kct itim aucO / Ucet qgartam aotea 

accepefic Nam nemo pro parte tdClatus pro parte 
imeltatus deceiUt \ Tandem etiam in caofa pia qua^tta 
' pon jpoteft detrahi. Quis enim caufam pian fppUabii ? 
SDcS rodw comra honeftatm. • 

(i) Fidewfmmtjfum in generc |)Cijfel/ ubl quid fidci haerc^ 
dis tommiirum. Ab hffrede pofco iidcm in fideicmmuf* 

"^fis. ei fomelermr n^eberjHm iSriien citig fi^et , VBl^vm 

tcgdurio gematl^ tMben f Der nittlt teftamenti faAionem 
paflivam battf . Ex. gr. J)cin 95C4l)CC mt deportatus « 
calebs y nihil cx teftamento capere poterat. 335cnu nilll 

• in(Mic{)fr einea qutcn Si'^unl) bauc , Der capitis deminutio- 
. nem maximam crlutcn / unD feltiqem flern iim% Dcrlaf^i 
(cn m\iif fol4)c< a5cc, diredo \\m cbmi tonu, fo xm* 

ben bic fideicommifla in fraudcm legis etfunDcn p Dd 

licmli0 &er Teftator fcmen Ha»cdem bM, Imf er etmm 

* ' mwn (ic criqkdo: sanii m ^ O^ii / 
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D€ {inU^c^mmifJo knrcdis fcrtpti. ^ 

2. In primis igitur lciendum eft, ofus efle , ut 
liliquis redto )ure ceftainenco hsf^x^ inllkuacur» eju^ 

' ' ' ' 

Obtr cooditiottaliier refttcotten VBmfiit* Haeret rogabatur» 

ba^ er bufem ettoad gc6en moc^te. 6^ mi feiii leganim, 

fcilie inftitutio , fed rogatio , Atnxxx prcnfatio, ut hoc 
fdCiat. @la{t)l»ie at?CC DlcfcS lebifllic{) verr is precariis 

{c|)at)c / aifo fam e£> aud) blo^ aur oen PuOorem unt) auf 
bic Gcpcrofit^ bcl haeredis an, ot) et DieCittc unl) Oas Fi- 
deicommiffum femei Teftatoris t9o8c be^ ti^) (latt ftuDer 
lofcnrtniNmic iiicb^ejmunQen tiHrb^^ Rdigiofus 

hoi&Q & ianAns cueri debec fideicommifla» Ssneca iAp 
Tranquid. ^mmkCff i%i Vi juris. lejuroqae amorita- 

^ . le dettituta crant fideicommiffa : cogi non poterataqut 
tancum rogari poterat, ut retUtuat. S)CCTeftator foiU 
te fCtnem harredi fiduciario , i.c- ttt bic iScbfcfafft rcfti- 

tuircn ( oa, iti^t befei)Un / m bm felbil Das SOoct Mando 

Ctn Verbum rofiandi > fuMjt manum de » ift. Quid v^eio» 
ii virttis b^ems eiTet exiliss -fi. fidem falleret.' 2Hl r#> 

ileaim AvousTvsbar^Y tinD fcaijtc feiuc 3un|len : D6 
mnn Oicfe* nicf)t confirmVccn unD fo eincicfttcn fonte , Daf 

i)eCgUicl)Cn Fidcicommiffa aiid) obligationem civilem t)a(s 
- tm? Sa finD fic fo ctabliCCt/ ut non folum a falute 
pendeant, ied & igatio adfir civilij, Sic ergo inca- 
Daci fideicommiirum quidem relinqui non poteli : a(l|et! 

fotiil iil %i toct) eclaubt / fideicommiira ju macften. Die» 
foitoerii^ ^ <Si0catben ktf TittaATii Tsstjt jcti 

' 8efdbe()ett ; ^ui para^ » poife fideieommifia jure mutiiri 
iduciariunique h«rcdcm cogi i ju n)£ld)cm <£nt)e au(t) itt 
SiCUl CUl bciOnbCrCC Prartor fideicommiffarius OtCOCbnet 

tt)urce. "SRan t)at ni*t aaema()l 3eit / foienniter unD pcr 

y Codicillos )U difponircn* £rgo hasres ctiam intcftatus 
. rogari poceft » ut haereditatem altcri rcRituat , ctiamii 
foEis cimi folo teiUiore fiierit » hseredi defnper jm^ 
) mentum deftrri jjoteft # n^ttH Clf tf v. g. fdbfi aufigcf^^ttW» 

^ci l)attc. ^iec tlnl) verba precatii». «lijcnn ec nbec tc* 

fticet, jubet, prxcjpit cum autoritatc , D^Ul CC n)ac hc* 
rus 5 ()ia abcc nict)I/ nam jus ipfi non adfidif. giOcif^ 
jei lUlC; rc^o , prccffr ^ nta^Ji^t i.e, manum do. Isidoru^» 
tn fcincn JLtymoIogms i)ai raS Vocabulum mando |Ct)on CC' 

Hd((ti wm ifl ibm au(t) NooDT ttti»MB«iuw«|»p»iset« 
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ijue^idei comimtcacur, uc eam harredicdcem alii ,re^ 

^ • fticgat: aliotpi iautiie eft teftamcricuiBjin quoncmo 
hanres itiAicuicuf. Cum igitur aliquis £:ripierio: Lir» 
'I iius Tttius hares eflo^ poteft adjiccre; Rogo tCy Luci 
^Tiiii uh tum primumi foteris bmditatem tneam adii^e, 
' um Citj9, Stpo repias » f$fliiMd$k Poceft autem quis- 
. (jue & dc parte rcfticuenda hcTredcm rog?»rc : & li- 
berumcft, vclpure, vel iub conditione reiinquere 
fideicommiiluiii, vel cx cerco die. (2J - 

. 3. Reftituta autem haercditatc, isquidem, qui ' 
itflicuit, niliilominus hxres permahec: is vero^ qui^ • 
recipit h^reditatem > aliquando ha^redis > aliquando « 

legatacii ioco habecur. t ^ \ 

' ' De SenatujcQnJulto TrehelliangJ r , 

§. 4. Et Neronis quidcm tcmporibus , Trebellio 
Maximo & i^unaeo^Seneca ConfuUbus, Senatuscon^ 

fiiL ^ 

* FfJekmimJfum ^yA muverfaktyApar^lare^^mk 

& res fmgularis rcrbis precativis relinqui pocerat. H«- 
rcs, qui reftituere dcbet, fiduciafms audit 5 cui reftitui- 
. tur y fiJetcemmiJfsrtus. In illo fiduciam collocat tcftaror 
' fijd^i^^™^^^^^ ' tiduciarias & fideicoiTunitteos Q)tt:i)^ 
linOMt)CC QpponiCCt / Q)ic donans UU& donaurius , locans \ 

iofacariuc ^onjtm foUe ti f^eincu , ba^ ber fidii- 

A^jus ttielmt^ fideioimmifiari^ Ex niani^ 

bas fidticiarii harres fideicominiffiirios accipic hsErcdi- 

. V Utem. 56cnn bcr fiduclarius llirbt / fO UlCi^t bCC Fidei- 
commiiTarius fiictlS 5 mortuus non habet manus, bcun CC 

i|l ja mW eingcfc^et , nocO lubftituirc^- 3^0 f^n Q^^M 

f . biUen# ut fidficommiflarius alteri aliquid iterum refti- 
tvt^ f hieqiie itennD akeri, quo cafu man CS fubftituiio* 
. , nem tMUten lonte/ Obec indsceAc: Mam in fubftitotione 
J direAa adeft juiQis, non rogatio : aSir teben ^ter de fi» 

, doicommiiro mero ; benii cin anl)crJ njdtc ii frcDlict)/ fi ^ 

^ claufula codicillaris adjccfla effet. SSon bCUJ Fideicom- 
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iultum ^adhimeft, qno cautuhi e(l, ut, fi hsereditas 
cx hdciconiniilli caula rcltiiuca lic, omnes actioncsi 
qux ;are civili hxrcdiy & in hsredem competerentr 
€!> & in eiim darentur, cui ex fideicommillb refti- 
tuta <llct hxredica^ . Poft quod Senatusconfultuin 
prsetor utiles a<^iones ei,. & in eum, qui recipit hae*^ 
rcditatem, quafi haeredi^ & inha:rcdgai, daic ca;- 
pic. (}) D€ 

■ II !■ III— .Jj ^ 

()) S>tt Slomer iiamn Principia feyera . ftriaa , ftc fal^H 
Okcr mot)l / Da^ fol^C in pras^i nid^t CrOCIIIQbl appHcaUe 

' nmrcn. Aaovsrvs mninit imt , bcr riduriarius muiic Die 
. (Sr5fct)afft rciHfuireii , Mm mm Dec Fidudarms nitftf 
erbe fcDii molte/ ba ijieng m Da« ganec £c|lament iibtm 
^onffin, btt Fideicommifrarius bttm njc()i£J. ^ 3Penn oec 
Fiduciarius aDc5 reAituiicn folie/ unD jtDar fllcitt} Dcn Md* 
ment> ta ct Dic @rb[cl)atft anflertettOi (lum & fic difpa-. 
fitio ficri poteft hodicquc) fo tiwre CT nicW flw^ flemefeii/ 
octtn cr ftu: ni^^rt Qnserretcn iKiirc S)al)er sieng e£ mit 

. Dcnrideicomnuiflt ClKn fO/ »ie mit Dcn legaiis, ▼olan- 
ta$ leftatoris non habuit exitum. ©enn iDCll Dic haeredes 

, fiduciarii feincn 5BorU)ciI/ foiiDern t)iclmct)r ©(ftaDcnunD 
9taiJ)a)cjl Daoon banen/ inDem Die Creditores fid)ni*r an 

Dca FidcicommifTarium, fonDem blOpQn Dcn Fiduciariutn 

tH^Uen / fo tam e$ , iai mU fidnciarii biti&tbi^^ nkbt 
mstm ooiten. S)icfen( t^ortutciyen «ufbcn non Legcs 

OcacBcfl , onD it gcfct)at)C fob Nsaoim» t)a TRE»Bunrs Ma* 
xiMos unD t. AAh^os SsKeca , Neromis Praeceptor , ^hts 

flcrmcifter-marcn, Da^ fic cm SCtum mad)tcn/ JrehcUta- 

num fr^jdum a primo Confule. J)icfc Confules IDcrDcn 
lticj)t niuer Den ordinariis , fed fuffeais gsfUllDcn. ©CS 
Almelovens, Prof, Me^. Harderwick , FAfii Onfu/a* 

res tuiD am aQeraccuratcficn. , fagtcn ; (Jr< ift unlttb 

lig / iiduciariimi efle haerjedem *. omnia onera fore t & 
tamen hanreditatem ftatim reftitutre f 2)Q|)cr foft Die Qlrc 
; Siequl faflcn , Dcr fiduciarius foll nicbt Dcn Creditoribus 
refpondere >rcd fideicottimiirarius. @o fam DCC Fiducia- 

riui lop. sajie fonte man a&cr gcgen Dai Fideicommifla- 

' - rium llaqttl, Dtr repracfcntircr ja hit} Defun(^m ni(t>tf 
Refp. ygig \aqtt\\ J Non daiw aAio dircAa , fed uiilis ta»- 

.tntn ex fenfu l^is & «^itaw. 3>a Mcfcr DUCommoda 
I» 8HV (T aWl^lC mcomiMda (rOflen* 

/. /' , ■ ' ^ • C4)- 
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§.5. Sed quia harredes kripti, quum auc totain 
Jba^redicacem» aucpenc cocaLn pleruinque roiUcucrc 

• ro^aboncur» adire h^bredicacem ob nuUum.vel mliil* 
mum lucrum rccuiatHaiic, acque ob id excing^iieban- 
tur fideicon;i|nilla : poftea Velpafiani Augufti tcnUH)- 
xibus, Pegaio & PiiiioneConlttlibus>Senatus cenwiCji, 
mtcij qui rogacus ell^c K2credicatem reftitucre, per- ' 
snde iicerec (juartam patcem re^ere 7 'ftcque ex We 
Fakidia ex legacis i«cinere conceditur. Exiinguus 
quoquerebusj quae jper hdcicomnuilum relinquun- 
wky eadem recencib permilla eft. Poft quod Scna^ 

tuscon(ultum ipfe ha'res oncra hseredicaria fiiftinebat ' 
illeaucem, qui ex lideicommitlo recijpiebat partem 
hieredicacis, legatarii parciari>ioco eraCs id eft» ^Ju^ 
leg?icarii, cui pars bonorum legabacur : quaf Ipecies ' 
legaci parcicio vocabacur » quia cum hasrede legata* 
rius parciebatur hacreditatem. Unde qux iblebant 
fiipulaciones inter hp^redem & parciarium legacarium 
iiicerponi, exdeip interponebantiir inter eum^ .qui. ^ 
cx fideicommillb rccepic hcvredicacem , & hseredem : 
.id eft^ ut; lucruiii &l damnum hcxredicarium pro raca^ 
parce intcr eos conimnne ellet. (4.) 

(4) 9ia$ t>ec Btto abccfaiiD miitt gktci^mo^l / Daf ui SCvm 
- Trebeliianum nicl)t t)inldn9li(t) flenug mt t basicniQe ju 
^ , mcbutcn/ ma^ <g ocrbiiun foKc. ®mn ba Dic fiduciarii 
hacredes jnjac n)ot)l f ciucn ®il)al)cn / tocil ftc fin: \\\^\% (le# 
J)cn burtfun , aber Docl) aud) tcincn 9Bortt)cll oor ilct) faben^ 
inDcm fie 9lei(t)n)ol)l bic (Scbfcftafft rcftituircn tiiutlcn , utA 
. taljcr (blcfte nict)t animen t»eUai * fo fani cnDlict) fub v**- 

- ^ASUNO tKll ^Cium Pn^fimmm im %orf(t)eitl# Pma» . 
. ius » de quo ^vid. MaNAGius . m \^i^fmm. J Gv» Cap^ 17. 
HhO Pu»o Confdles ftfffeAi marcn. Coiif.'PinL.ATuKn 

*v J^onumema Veteri^ Antfl Steph. Pighii Ccnfules. j)i(i 
fta SCrum Pe^afianum rai onnirlC auS glcict^cm Fundawienr, 
tptc DCC Lex Falcidia. UUD li(^ Dcm hacredi fiduciario bte 

«uartam h»reditau€i nc inyitaceauu hxicd^ ail adeMu* 

* . V . > . dam * 
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. QuiAus cafihus Ihus tji-SCto TrcMimo ijtl ' 

§. 6* Ergo fi quidem.non plus qnanidoJrantenft 
liaereclitatis fcriptus h;£i*es rogacus lit reftituere^ cun« 
ex Trebelliano Senatusconiuko refticuebacur ha?redU 
tas, in ucrumque ac>iones liaircditaria^ j)ro partc 
raca dabancur ; -in; haredem quidem jurtkCivili : ia 
eom vero , qui recipiebac harredicacehi e)c Senacus-^ 
conluko Trebelliano , canquani in liieredem. At> h 
pliis, quam dodrancem, vel eciam. cocam hsredica*^ 

' ccm reftituere rogaciis eflec, locus erac PegafianoSe- 
natusconfuito ) ^hsres, qui lemel adierat h^credi* 
tatem (ii modo fua Toluntate adi^rat) five retinuerat . 
quartam partcm, (ivc rctincre noUicratjipfc univcr- 
9sL onera iisredicai-ia fuftincbac. Scd quarta quidejiu 
retenta, qiiafi partis & pro parce ftipulationes inter- 

• ponebancur, tanquam inceV pariiarium legatarium, 
hxredem : li vero tocam hxredicacem refticueret » 
emtae Sc venditae haereciitacis ftipukciones inccrpone- 
bancun Sed fi upufabac icripcus harrcs adire iiirrcT 
daacem ; ob id> quod dicerec>eam fibi fuipei^a^i ellcj' 
qnali damnoiam : cavebatur Pcgafiano Senacuscon- 
fulto^ ut deiiderante eo^ cui rei^cuere ro^atus eileti; 
. julltt prartori& idirec 3 & reftitueret h2reditatem> 
pcrindeque ei & iii eum, qui rcciperet h«rrcditatem, 
adiones darentui^ ac jrxm eft ex Trebelliano Sena- 
- * ' tus- 

dami h«redirarem. @ic idQttn : Qai dcbct cflc lurrctt 

Ulc habeat criam quartam falvam. Fiduciarius ell hx- 
' fe$. Ergo. Unb mil bie tempore Ju«tiniani fQjicnanutc 
Trebcllianica ad imiratiencm t'»lcidia* belicDCt IDOrDCH > 

fo niiDet iijan aud) no(ti m wkn Legibu$ , befostc 
<juaria rbtnfafl^ Fakridia gcnenntt toico/ Justiotahm : 
Do^SCiEumTrcfea^ranum unb Pegafianum ui tUHit^am 

, •«»«#mel^et €igeiitltc() fpl{ei)ic[equarta^^^;,iw» > 
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tusconiiilto. Quo caiu nuilis Itipulacionibus eft bpus : 

quia limul huic , qui rcftitult , fecuritas d^itur, c<<: 
a£iiQnesliseredicarix;eij & in euin transFcruiKurrqui 
recipit hanredicatern *, libroque Senatusconfdlco in hac 
ipecie concurrente. (j)) " . * • < . 



u) Qu. SQBarum bat JvsTiNiANusbiefegfoconfundint? Refp^ 
& lafee DU Difficuitdt , fo \>abu) mar. ©rcfc btm ^Cta» 

Trebeiliamim tinb Pegaiianum , fd^tcrtcn Dic (gOiOe JU ez- 
%mnm> l^enn UI04te Dcr Fiduciarins btt hsredtcarem 
in tonim oDCT in tantum r^itoircn , fo 1)atH tt ctncn SSor» 

t\)tHJ Wain fcinc quartiwn, nnD flunD m mit)t§/ ais pra 
/ rata. 5nt)ctTen aber mar Qlci(t)n)oi)l cinc aire Kc^gu a ju- 

ris : Qui fcmel eii hxres , femper cfl ha?re&. ConC Jac. 
GoTHOSKEDi Omfmnt. ad Regidas (urh, ml(t)(V Dci' t?illc 
ifl j OHSCn IDClCbcr Re^ul DCC Fiduciarius UiDcil mu|lc/ Daft 

' <r, wcott cr j. €. Scmiffem reftituircn inujfcni Deniu>.t> fte 

fcincn Semiffem itt (ict^ iHttlC. SIOCT SCcoronr lonK mail 

f\0 nict)! 6cDicncn , ci OHir olcr offt dif6cuitas Da6ci) , i. e. 

li quartam habcbara falvam, fontcicf) micDDCjSCti Tre- 
bclliani bcDicncn / Unb DaS onus refpdndendi crcditori- 
. bus auf Dcn h^redcm fideicommiffariura n)u(JCn. JtattC 

icD mcinc quarcam nict)t faivam » fq Dfiknfc ict) mid) Dcc 

SCcorumt .dbcr cledive , nict)t Timultanee^ , 9(DCC 
CtnMIC hai Incon^modum DoDci): ^nDcm i(bMi quartam 
. aimr ^l^^ ^ imuita» nnD DC$tDC4Ctt muflt 

ict) Dcn CreditorilMis antmortcn. 9B6trc icD obne @d)aDcn 

fci)n/ fO mufte i(S) ftipulircn cum fideicommiffario , Dap 

cr allcin Die Creditores bcfricDujen , unb niid) ex nexu lafs ; 

fcn nJOltC- Stipulationes a^cr marcn ftridiffimi juris i fti. 
pulauonem^ interponere mar cinc @Olennudt # C| mUtlCtl 
fakmnia verba abferviretOCCDCO* Soleninia autem funt 
eaptiofa. & jgaD Chicaneurs , UUD fontC ltUt)Aify mt 
icrfC^cn tOCrDcn. Bomit baittilt) cm lubritativremedium, 

wenn ift flUicb }um SCto Pegafiano g iffe. oa fm cnD» 
licD JusTiNiANus , unb marif bci)Dc ^Cta in cincS , uuD faqs 
tc: 5Da5foUcn Dis ^tipuiationes nbtt)ig fcoii / bic @ubics 

litlitcn-'* Ex duobus SCtis wium faciam > omncm vina 
Pegafiani in Trebellianum transfundam. Pegafia- 

num n»irb aifo tiUbt mljt regardicct# iuiD tsM ui Dcm^ • 
im n(|)et , mn <ingefetfoi tDe);^»/ attivcmi cl <m 
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Pegafiam mTre&eUionim transfi^Jw^ 

$. 7. Sed qiii^ fiipulationes ex SenatuscoiirulcoPcr 

gafiaiio de(cenclentes,(3c ipli anLkjuicaci dilplicuerunc, 
& quibusdam caii^bus capciolas eas honio excelli in- • 
genii Papinianos appellat , & nobis in legibus magis 
nmplicitas, quam ditHculcos placcc : ideo omnibus 
nobis iuggefUs cam limilftqdiiubus > quam differen* 

* .dis utriusqiie Senatusconiiilci ^ placui^, exploioSe^ 
natuscanfuko Pegaiiano> quod poftca fupervciui, 

w onrmem audoritatem Trebeliiano SenatusconTuko * 
prarftare, uc ex eo lideicommillaria: haTeditaces re- 
ftituancur; ilve Ixabeat hsres exvoluncace ceAacoriS; 
qu^am» five plus, fiveminus, fiver hihil penicus r 
iicciuK, quando vel nihil, vcl minus quarca tipnd 
eum remanet> iiccac ei vel quarc^m,,vel quod deeli, \ 
ex noftra au<^ritate retinere > vel repetere iblutum > 
quali ex Trebclliano SCco pro raca porcione a£tioni- 
bttstam in iis^redem» quam in tideicomiiiiiflarimn 
compecencibus. Si vero totam harrcdicacem fponce 
xerticucrk, oaines haeredicarix a^ciones fideicomniil- 
' iariO) & adverfixs eum competant. Sed etiam id^^ 
quod praxipuum Pegaliani -Senacusconfulci fucrac, 
uc>quando recuiarec ha:res lcriptus iibi datam liorre* 
ditatem adire , iieceflitas eilimpbneretur totam hari;e- 
dicacem volcnci lideiconimiilkiio reiticuere> <2c omnes J 
ad eum & contra eum transfenle adiones > & hoc 
transpoiuimus ad Senatusconluicum Ti^bellianum , 
uc ex iipc iblo neceilicas haercdi imponacur, ii, ij^lb 
Bolente adire>fideicommi(larias deiideret rcflitui libi 



in bem Trebeiiiano occorDnct rtwce. Salxr i(l ii benn 

flCfomincn / ba^ man bic quartam , Cin harres fidu- 
ciarius ^ra|ft bc5 ^Cti t)On t)cm fideicommidTo univer* . 

iaii abjicl)cni fome/ njfto ttg%&mmi fpo&tfit ^iwuai 
TiebeUianicainsfn^t^^ y 
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harectitacem» jiiuUo iiec dauino nec commodo apud 
^ liaeredem semanerite. ((>) ) : . 

^t^ h^redibus ^ in ifuibu/ fideictmmij^ 

r}}J flipra dicla locum /ja&eant* / 

$. g. Nihil autem intetdl, utrum aliquis ei afle 
^ baexes iniHcucus> au.c cdtam h^reditacem , auc pro 
parte reftituererogaturtdPex parce hatres inftitiitus^ 

anc tocam eam parcem, aut parcem partis refticuere 
rogacur» Naiii & hoc cafu eadem objicrvari prirci- 
ffiiiius, qus ih cotius hxrediutis ^ reftitutione dixi-' 
mus. (7) . . - Jie 

aBtC bOC dpUin JusTiNiANuc tramfundim? R.efp. a) Im^ 
perator fanxit, ut fidudarios hxret adeac hderediracem^^ 
fteinde reftituar juxta teftatoris vdlaotateoi. Xyenn DiCs 

itt fonte ben termioani a fe^en , mm unD mte tt 

Wlti Si tempus reflitutionis non exprefTum effet, prx^ 
fumitar, cum moriecur (iduciarius , demum refHtuen» 
dam cffe hxrediratem. 5IBcnn CC abCC ni*t6 Detlo mcni^ 

ger Dic (£t:5fct)atft md^ mutm moUe , fo md cr t>; qe^ 
ji9ung(R# uc cam adeat > unD QKnn ct ft(b imtngcn iaifrt f 

tmme lucrum amitde» fed cain^n daninum 'non fenciti 
. bctilt cr l^nMt eomra fidem datam teftatori, ct l\l perfidus, 
perfidasautemeniiii Incro inciignaseft. Oicas : ^iBcr mirt) 

c^ abcc ni{()t iDoflcn antrctcu? Refp. 3um antictcii fiiibcn 
ftcb njobl t^cutc , abtv ni(t)t oiclc, bic cg qlcict) reiiituir^n. , 

SCt) Un^ gravirct man imt fcltcn DCU hxredcm, ut iilico 
rettifuac, fed tamen adfunt cxcmpk, . 3"^9^'^1^^" 9^f^i<^^ 
bCt bic reftitutio ctfi in cafum mortis. ma$ DCC 

Fiduciarius offt Cantion |tltt(()Cn^ fcre m aliquando omnia 
fiileicomna^iffiurto debito modo i^eftitttantcir^ c) fonfl 
* per SCmm Trebeitianum Dct Fideicommiflaritts bttt muf^ 
fcn repondiccn / UnD ilU SCto Pegafiano DeC Fiduciarius 

jicft cr(l per ftipuiacion^m ocrfcbcn mii^c/ (ofoll nurim.l)> 

ro DCC liduciarius feUtC quarcam aflemt j)at)CM# i)mgCgCtt 

OUCt) a(Ic bet)DC/ i^Der pro rata> repondiccn» 
(7) Dicfcii au(() Dic bcmicjC Praxis • cxcepris paucis , no- 
• ^ vimme mutati»»^ f9ci( tt^m 1^cS>eutM)6l JltdKl OOn Tet 

ftamentj^ gcmnfi. @olc()cmn(i(f) fOll mitl tXT bdeies fido» 

•iarius bicTrcbdlkaicamdcfaleirCtl 1 O^Ct n)cnn cr ftc bC# 
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Dc co f quod h(X,res voluntate tejiatoris dtducit 

prdtcifitve. 

§•5^. Si quis uxu aliqua re dedudla, five pr^eccpta,^ 
qox quatcaai coimnet (veluci fundo» vel aiia re) ro- 
[acus lit reftituete hsereditatem, fimiii modo cxTre- * 
>eiiiana Senacusconfuico reiUcucio iiec> pennde ac ii 
quaitaparceflecenca, rogacus eflec reiiquain hanredi^ 
cacem reftituere. Sed iilud intercft, qued altero ca- 
£t> id eft » cum dedufta (ive prxcepca aiiqua re» re<^ 
ftituitur hxredttas » in iblidum ex eo Senatusconfulco i 
a(3iones cransFeruntiu:» & res> qus remanec apud 
kanredem» fine uUo onere hieredicario ftpud eum. re« 
manct, quafi ex icgato ei acquifita: altcro vero cafii, 
id eft» cum quarca parce recenca> rogatus eft hxxes 
refticuere .hsredicacem » & refticuic , (cinduncur adio- 
nes, & pro dodrante quidem transferuntur adfidci-T 
coinmiflarium» pro quadrance remanenc apud iian:e<- 
rcdem. Quin eciam licet una re aliqua dedudta, nuc . ' 
praecepca> refticuere aliquis ii^reditatem rogacus iic» 

iit 

- ' ~ , 

la^Ut^ pcr Condiaioiiciii indcbid t)On Ocm Fidciconi^V 

, i e. ^ jn jfe}a((cR'MKiiMg/ mf» iii fo iwit differirct fic * 
tcn bct Faiddia^ vin^. eic t(i 4tcr barin divers , bn^ btli 

Falcidia DOR t)cn legatis unD iideicommiiEs fingularihust • 
l)ie TrebeUianica ahtl DOn Dcn fiileicommiflis univerfali- 
, bus aBgcJOflCn ©irl). 3n bic quanam Falcidiam tmt^ ittM » 

iicc ni(5i aOci/ fonbcrn nuc t>ai\imt/mi iit h^res jute ' 

bsereditario Ctmorbcn / impudcct / Oa bmgtgcn tn DtC Tre- 
tc U ianiciim nt<»t aBCIH kfam Uib fimffhi» t fw»cm u5cCi> ' 

^pt oM impuuctt iMrOtti iiuf. aBcnit fd) aber nutt 

^Ut |U SaQC Ctn Fideicoi»mijiruiii tmivcrrale reftituire , fo 
Pcfec t(t) fur nuinc quaitam , Ut Fideicommiflartus abCC 
rcpondirct fUC fdncu partem ipfo jurc> & inteHigitur pef 

fe , o^ne bap i% not^ig fcp ^ On^ Dcc FidUciiuiitt ji^ Mir# 
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iii qua maxinia pars ksredicaus concineacur , acque in 
ibiidmn transferumur adtiones. Et (ecuntdelibe^are 
debcc is, cui reftituitur hcXireditas, an expcdiat libi 
reftituL Eadem icilicec interveniuni;> & (i duabiu^ 
pluribusve dedudtis prxceptisvc rebus,reftituete ha?-' 
xeditatem rogatus iit. Sed &; ii certa fumma dedudta 
pnrcept^e> qux quarcam vel etiam hiaximam par- 
tem harreditatis continet, rogatus fit aliquis hxredi- 
tatemrei^ituere» idemjuriseft» Qu;3e autem dixi- 
mus deeo, quiex aileinftitiitusefty eadem transfe-* 
yinms & ad eum, qui ex parte h^seres icriptus eft. (S) 
' / ' JDe 



(8) SBenn DiC Teftator v, g. gifaget : Paulus haeres efto^ . 
Rogo hunc , ut teftitiuit habrcditatem fecundo, t)inseQetl 
fOft Faulus locp quanaB bte|cl i}OU$ ^191 , Qu. ^uf 
Fldudarius au4) Wtf refpondcr^ ibtoini quaitae^ 

Ktfp. Siein, ber Fiduciarius t)at rem terttm, iaiSpau^, 

CC illaie ein lcgatarius anjUfeben, hic nihil folvit. ne- 
^ xnini refpondct , ct i(l ratione folutionis crcd itori bus fa-- 
cicndx t^ie ein lcgatarius> unt) ratione rcAitutionis ijl cr 

haeres > t)tm unfete gan^e Jurispruden^ (^.rubct in lamtt 
rdationibus. Qu. gBie meuH ctnc quartam afcgeioqen 

iMcje.tlllti bCr Fiddcommiflartus Ulfilfitn, Oie quartatii 
. muf iH) fidTam t)a5en, fine omni onerc* S)atum fagct 
bcc Imperator , d) bCtT haeres fiduciarius foU ailejtie 
quartam i)aben / Oitt aliquid a^quipoUcns , h. c rcm 
certam. De femi^enulla detrahitur quarta; t)Cnn 6a^a( 
Ut haeres fi$on intiit all Cinc quartam. Qu. Quomodo 
computatio fit Trcbdiianicae ? Refp. Falcidia & TrebeU. 
, liaoica ita difFenmt : f ) Falcidiam |ic^ tMT Cl^ 
. bm legttanis ofi/ TrAdtbmiamhKteB fidadariof MlKII 
. fideicommiflariis; a) In quarta Faleidia IDicD (cin lega- • 
tum imputirct, inTrebclIiamca omnia lucra & commo- 
da compuiantur, v. g. fideicommiiTum mihi reliiflum 
cft ad dies vita? , poflideo illud per 15^. annos» (onncn 
' , CUti) h2riedest)UflU8rrama5itC(Kn? 9}cin» Nam inquaiN « 
ram Tcebellianijcam etiam emnies -frudus compbrancuri 
t^on in Falcidian!* SBBCQn ^pcr i r ^a\)t haires fldiiciai» 

^itts gcwefcD/ mD %t /a feine quanam f$pt) gtnptffn W 
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%» t6. Pj^cma inceftatu^ qudque mdrituf^ 

6ft rogaiH^ euiti) aci quem bona fua vel legitimo jure^ 
Vel honDtario ^rciiiere iacelligic > ut iiasredicaccni 

fuam tottoi^ |>ikemve ejus» nut tttn atiquam ^ vtt» 

litifundum, hominem, pecuuiamj alicui reftiamct . 

Cuuifdioquiiegaca» miiexteftQmentd* hativaieant» 

, Di fidaitmmiffo niiik 4 fidei^mmifaitil^ 

$k 1 1» Eum quoque^ i^ui aiiquid trefticuicur, poceft 
rogai^i Itt id tuffom aUi aut tgcumi ftUt parcsnl » Vil 
tcbm aliquid aliud refticuat» 

$. t £c qiiia ptima fideicommiilc^u&i cunabuU 
dfidehsei^duni{)end^t^ &tamtibmen> quamiiib» 

ftaiuiam accepeirunc ^ ideo divus Auguftus ad iieccf^ . 

fit^tem )vak ea irecmic» Nupet & tios eundem ^iiiW 

cipem fupei*are contendentes , t% fofto > quod Tri- 
bonianus, vir exceilenciilimuSs £xqu«eftor iacri pa-»- 
kcii» fuggeifit^ coilftititdotiem fecimulsi pei: qti&n 
dilpoiuinius: Si ceftacot^ fidei hasredis iui commiiif^ 

Uu 



6eiu SBcnn fl5<t IKC fiduciarius hacrc^ nuc 1 4» Xitgc fltt 
ic6ct tHitttv 'iMrMii Atut) t)K fnKaos ttttbt anbeti in dk. 
4»Matti go^bnet/ AU f» Diel tr aen»flf(tti iMifitti0i ttoi 
; HettfHnibdmdesdbiie^en» jDerTciUc6t loiirt Ati4)^ttai 

^ett / ue unus alteri fldelcotiifiiifliiiii itenim telinquat ^ 
, ptimus fecundo » redltidus cenio » betttt ^ (fl filiquid ar^ 

bitrarium. ©jcfej fideieomniiffum dfieC jeiget an cin flei^ 
feigei un^ auf t)d$ 3eit(ic!jeetpi((>tej @emiul)e/ Da^ er no((>' 
lange 3a()ce m &en (^iutccn tDia etmad ju dirponictn bal)en/ • 
t)»te HtTBfiR imii TaoMAsxus obfervirct ^aben* ^ie^ ' 

fteaoeoic auanamafe^ f^p»dhitt/fedprimu6taneum/liitt . 
titui3 iii &yorem dteritti a quarta abftitieaL . £er erllC 

* tie{)a ci ob / ober feine SrDen > bctjm anDern (6mmt e6 auf 
^< @lu(f aui «6 ec ionaf leOet. ;Denti Da fleifieiTet ec el 
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uc vel h^^ditiitfcitt, vA fpeciale fidcicommiflTuffl 
ftituat, & neque ex faipcura, ncquc ex quinque te- 
•ftiiim numero (qui in fideicommilTis ieeipimij^ cllc. 
nofcitur) poflit Tts manifcftari ; fcd vci pauciorcs» 
quavn quinque, vel nemo penicus teftis intervcnerit: 
tunc <ive patcr haercdis» five aiius quicunquc fic, qui 
fidem hccrt^dis elegeric, & abcb icftitui aliquiil vo* 
luerit^fi hsres perfidia tentus adimplere fidem recii- 
fet, negandc rcmita cflefubfecutam, fi fideicom- 
miilarius jusjuranJum ei deculeric, cum prius ipfe de 
^'i^umnia juravetit, necelle eumhabere, veljusju- 
randum.fubire, quod nihil ulp a tcftatorc audivetii^ 
vel recuifantem 5 ad fideicommilTi vel univer&lis, yel 
J^ccialis, folutionem coarftari, ne depereat ukima 
voluntas ccftatoris fidei hacrcdiscommifla. Eadcn) 
obfervari cenfuimus, & fi a legatario , vel fideicom- 
fnilfario^ aliquid flmiliter reUdmn fit, Quod ii is, 
a quo relidum dicitur , (poftquam negamit,) confi- 
icacur ciuidem,aUquid a fe.reUdtiun efle, fed ad legis 
fiibtilioitem rccurrat^omninofolverc cogcnduseft.(5>) 

. UL— ^ -—L; 

(9) 3» WicbtrbolCt bcr Imperator, bttf BtC Fidei- 

'^commiffa cnfdnali* fcinc obi:gatloncm neceflariam 
l)ab( t)abcn t 4ou«c tandem Auguftus cottfilio C. Trebatii 
Tbsta fidetcomaiifla ad neceifiuteiii iiaris retraxerit. UnD 

. t)a'f&n(lcn ad pfobaada fideicomn^ Sv^CUgcn n&t^jg 

©arcn , fo rncDnct Justriiuiiof • d (ftmte wtb Fidci- 
commiiTum in gc»iffcnUmjldnDcn fo aeW fiae fcriptwat 
(A6 ol)nc 3cugcn, bcilcftcn/ wenn nur bcr hattw |cpcl)cf^ 
Da^ Ht Tcftator ii)m ttmi anbcfoblcn , Da cc foltpcJ Doco 
pracftircn muf . Si crgo Qu. Jfau nic()t cincr cin fidei- 

/ cwniniflum ma*cn, ba nuV i.Teftcs prafentcs jinb^ 
' 9t)Cr au* fine tcftibus ? Rcfp. 3?' R<^g«li^>f€'' fi^^i- 
. awmnifla telinqui fricnt in teltenento vd codiciUi*. Si 
vcro apparet^ 

auf ftmt haeredei ab inieftato , fo WtllMn ^ IBKft «•■•ii»- 



TITULUS XXI V^. - 

DE 

SINGULIS R EBUS PER, 

HDEICOMMISSUM &ELICT1S. 

POteft c^men qui^ etiam iingula^ res pcx i|deicoia>- 
miilam relinquere : vcduci fundum » argcnnim» , 
hominem , veftem , & pccuniam numeratam ; vel 
ipfum hxredem rogarat uc aliciiirefticuac, vellQgar 
taaum> ijuamvis a legatatio legari non poflit 

bOCt) m(()(^ ex te{lament«. SGBtC nict)t^ teftamento bc# 

f bmmt / fan aud) )Kinn niAt graviret merDm / cr fuccedi- 
c<( ia ex Lege; aOcin (c fecfommt M> Dic(Srbfi(|Hi(ft ex be^ 
tiefici^defoiiaii ic bot fi ia t^m ju iMiitftQ / bap er fein 
fij^moit gemmtit. eolreer &ie9an«e€rbf(t)afftanMaro 

' ^«in reftituicen / fO t)at ec DO* Avanrage Danon / Ulll) be# 

f 5mmt bie quattam. ^at ter Xeaator gefagt : 2)?einc iSc» 
ben ab inteftato generatim foaenfc()ulDi9fc9nDiegrbfd()atft 

|U rcftituicen / fo finO au(t) De^ primi h«redes DaCjU DtCp 

. DunDen # i)at cc a5ec nuc einen nominatim gebeten ; fo fin». 
t)ie Succcfforet obii^rct* SSenu fetne teftes t)c9 tfew • 

fidekommlflbfeiycftoi ttOD imt Prxfumuones ^HDi M# 

IMC Teftim MR banreiiti etma« anbefobln; fo fanit)neii 

bad Juramcntum deferiret mecDen/ praeflito a me jura» 
r roento calumniar. Tefte^i non clafHci , fed vul^ares fuf- 

ficiunt. ©tefel get)e( tnfonDeri)e(t an / mcun cs nur \i$ 
manD aetyocet^ ia menn nuc 2. SSettec babeo gemefen / \m 
t)a auifagen/ Da^ Dec Deftin^ fetnem Haeredt etma< aii# 
. Iicfbbta # ba Denn biefec / menn ec e< rcrnec iiuBmt / {^mtt 
fcn tnuf/ »fti|)m imM atilcfoWcn mocDen/ mle iit t)ec^ 
fileic()ett Cata i)ie ^aHifcfte 3uriflen?FacuUdt refpondiret. 

Cafus crat curiofus. J)atie eine 3rau ein Fideicommifs 

8emact)e(munDlic^, Der2Rannfol(e iljreifleiDer il)rergc^me# 
' flec fleben / er (lunDe bet)m 95e((e ; (aunnete abec / er i)at)e 



el ntct)t geDbret > e^ macen aDeiber Dabeo fl^n^e 
batur juramcntum > t^r anDerc o&ec moUe 
«ufBcmcfpiKCtMcttj McSki^ foolciilNft eii^ 
> Mm I . ' ten 



en; deferct 

ein «emilflMf 
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$, l , PqkA auwm AOi\ Igliuri proprias re? tefta^f 
BCrfideiQommifliim i^Hnquere; fed & h^edisaaut; 
Ugatarii> ^ut: (ideicoaimiilarii,^ut: ciuuslibc!: ^kerius, 

|(aq[aQ 4c leggtiairiqsfls ^\fidQicQmit4<wius HQn fi>l«iai 

4e re. rogari pQteft , ut eam alicui reftiiuat ^ .qua^ 
^i reiida lit : fed Qtiam de, iiU^, five ipfuis^ fwe ^ic* 
m fic, Hoc fblum obfemndam ne plus quis- 

qucim rogetur alicui reftituerc. , quam ipfe ex ^efta^ 

.meiijQ ccperit, i^^i quod ampUus eft* iwtiUter 
Selinquipir, Cum Wtem aU^a re$ pet fidQicommi& 

(my\ rclinquitur, neceile eft ei , li rogatus eftj aut. 
ipfam ir^dv3[i<sre. ^ ^r^A^ mtt d^itimmm^ta ejus 

, ©• 

. arolte Dei; h«r^ nicbt me^( jctiiQK^ 

Wt (in UidiciMm t fidekctfiiimffa iiiqrit |[fawK 

fui. ;^ie ReUtiQ Jur^menci obcc fint)etum tHimcgen ni(()t 
(latt / mi{ Dei; h«rcs bt^meiUn nur aaein meit / l)ap iDtn 
' tiroaS anNfpMen mot:t)en. SnMic^) ift notb f uc^ lict) ju mect; 

<f CB I Dafi Det? Tefta^or oecbictcn fan / Die rrebelh^nicam 

^ aMiijjeftWt Cl Dacjf auct> Der Fiduciarius fplctje nicftt ^e^ 
&Mrea/ menn evcnttveDet; Dft^Fide^iQommiilUm nid^^ 
m acNri HMa / ^ tm iQv^mrtom ivm!>ti ^at. ^ 

(i) ^nflen tvaren Die iNeiqimmlflP^ pmioiiw tm tw^ 
hen tn geaentMtiigein tM bte 9{eD( ifl/ ^ p^rt voQettt 
jusTiHiAHi^si bat fotcDe ratioQc cflfeauum )uris DucftgebenDI 

.* ini^Dclt LegatiSi afquiparice(. 3^ ? ^dcicommifTa Mrticn- 
y lari ^itte id) nUf Den hacrcdem , m ^liqus^m rem unguU'» 
rem* e.g. yoftem* f^ndtim jbcc, huic vcl illi reflKUjjili 

!Da Dinne^en Dit lccg^ta Qi(|)t ^bU precativis 2 PctQ « rQ-^ 

S9(c. («ttfKCn Teil^is in^er^tivift setnactKt met;Den% O- 
A (mar tmk nw H^«< inU ^leitlKn fi4eicQi3M(l& 

fis f^ngKiaribw (Kf((iimere( mecDen , am nact) Det; ^tit ein 
jetec< Dec etmas t>on Dem defunAo unD Teftatore empfdn^ 

. ttU Ud|qicQ;ru^%i^^ iji04Y«f^«« IUI lc§atarim% 



t>t SlKGU^JS RSBUS FlD£lCOMM. REU ^ft 



ill 



$. Libertas quotjue ftrvo per fideicommiiliiiTi 
dari poteft> uc hxres eupi rogctur manumittere, vcl ' 
legacarius> vel^xfideicommiflarius. Nec jncereft^i 
utrum de liio proprio ferv^o teftator rogetj an de eo, 
uiipiiusk^redis) aut iegatarii , vel eciam e;artnei 
it. Itaque & «iienus iervns redimi & itianumitti de- 
bet. Quod ii dominus eum non venda^fi modo ni- 
hil ex judicio ejus» qui reli<j|iiic libertacem, percepe-» 
rip, non ftatim extinguicur hdcicommiflaria libertas ; 
ied differcur,quoad poflic^tempore pr^ocedente, ubi- 
<unque occalto ienri redimendi fiieric, pntftari Uber- 
tas. - Qui autcm ex fideicommifli caula manumitci^ ' 
Cur, noa|eftatoris fic libertus, etiamfi teftatoris ier* 
vusiit, Kaejus, qui mahcumccit. At is, quidire- 
ito ex ceftamento liber elle jubetur, ipfuis tcftatoris 
libercus fic: qui etiam Orcinus appellacur. Nec alius ' 
xXim diredx> ex ceftamenco libercacem habere poteft, 
auam qui utroque tempore teftatoris fueric, & quo 
TOcereQ ceijkamencom, & quo morerecur. Diredo 
autem libertas cunc dari videtur, cum non ab aiip 
fervum manuinictirogat,fed velut cx fuo ceftammco 
itbettacem ei competer^ vulu (z) ^ ^ 



GlttdllWC tli(|>t aOcill res propri» » fbttbtrn aiKb allens 

lcgim ©ertcn fbnn<ni alfa Jan cin 0Uict)($per fidcicom-^ 

miffum flefc()Cl)em • 

(i) fan auc() Die Libertas per fideicommifrum /einanl)en 
anflcDcDcn, nut mir bein umerfttccD , Dag, menn Dtcfcr. 

vus pcr Legatum fcco tDlirDe, fo fticf Ct Orci^oihs Mil 
^ t)erdefuBftus dominus in orco fcinPatfOimsi|H||*'; t9UrD< 

<C C*ec l^r fidetcoduniffiuii ftC9 1 fO Wt» cfc tit4)t De« dc- 
'< fbiidb» flMDCtll bd hanredis fidaciarii-ltbettus, melAcS 

Dco Dcn SRomern tpcflcn Dc« Juris Patronatus tojeleS ju faqm 

' XfiXXi" CMim fidcicommiffa in quacunquc lingua reUn- 
quebantur , non vcro legata , quia fideicommiffa ex mo- • 
ribus , legata vcro ci Jure Cirili orta crant ^ mlcbct ObCC 

r^uoue lc|^gciim (HtfgCf^Dcn ift €ll9ic&fcnmtH)nftCii 
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£)e vtrhu fideuommi(jorum^ 

' $. }. Verba autem fideicommillbrum hxc maxime 
Id uTu hftbentur ; Ptto . roj^^, 'z;(»/(i , mtnda, fidii ius 
€§mmiU9. Quar peiinde finguia finna iiint» atque (i 

omnia iii uniuii cungella ellent. (3) - ' 

TITULUS XXV. 

DE CODICILLIS. 

Qrigo. 

A Nte Augufti cempora conftac^ codicillorum juf 
S\ in ufii noh fuille : ied primus Luciu^ljenm* 
hiSy ex cujus peribna etiam fideicommiil^elTe) ccb- 
jperunc, codicillos incroduxit. Nam cunMecederet 
inAfTicaiicripfit codicillos teftamento confirmacos» 
- ^uibus ab Augufto peciic per fideicommiirum , ut fa- 
cerec alic|uid| & cum divus Auguilus voluncatem 
€|us impleflet, deinceps reliqui, ejus au^ritatem (ev ' 
cuti, fidcicommiila pra^ftabant: & filia Lenculi lega- 
ta>(|U£ jur^ non debebat» iplvic Dicitiir autem 
Auguftus Conyocade lapientcs viros 9 interque eoa . 

' ' ' • ' ^ Tre^ 



fideicomminis particulanbus ni(S)t Ht Trebellitnica « fo\U 
^ tXrn biC quarta Falcidia defalcitcC , in quam omnia lu- 
ct%p ,<|uae haeres habec ex teftamento, & jure bsrcditacio 
imDutari fokot. vid ab Eyben m Ofmjmlm 
iS) S>U Fideiauiiiittffli finpilaria ^ Legattt eneqoU 

' ttt, .aifb |)at Dufer tmX mm Stti^n. Siur ifl dn Ca- 

fus JU tncrcf cn ratlone fervorum. Dominus per fideicom- 
' milTum relinquit fervo fuo libertatcm. Cujus eft hic 
♦ - libertus ? 2)enn Ctn Ubertus tnu^ bOdl) Cincn Patronum 

i)a6cn y cl marcn Diclc Effc^ juris babci)^ Refp. (£c 

/IWih bcl fidiiciarii llberai^ • fi dix<rit; RogQ^lMrredem 
meakn » ut Pai^philam manum ictti Si vard #Krits 
Pamphiliis libcriBftoj fp i|} (C liMii» ej^f , <|iit eft ia 
orco, ctn folctcr libefcai ordniis ()atC^ bcfcf/ CC pmfti- 
Xfi (a.t}C Ojperas pauono d^bitas. # : * 

- <0 



Ds CoDicnxis. ; jf} 



Trebatium quoque> cujus cunc audoricas maxioui 
erat^ &qikaelifle, an pollet recipi hoc > ne6 abifmans 
a juris radonc codicillorum ulus cilec i & Trebacium 
"Gialilie Auguftoj i|uod diceret utiliifimum & neceC 
iariuin hoc civibus elle, propter magnas & longas 
peregrin^ciones» au£ a^ud veceres fuillenc; ubi il 
quis tefiflmentum racere non poflet» tamen codicil» 
los pol'ec, Poft cjux tempora, cum & Labco^codi- 
cillos fecideCi jam nemini clM^ium erac> (|uin codi* 
lcilli jure opcimo admictercntun ( i } 

' . ' ^ 

^i) Odkem ^at man Da« Tcftamcntum Qcnennct ^Tt^^xiu 
dn i:cflamcnt tyuc&c in grandionbus ubuiis gefc()ricbctr% 

Codidlii vero in parrii tabolss » ia parris Codieibus» 
' Conf. Gvo. FoMHRivs MeA Jar. Gv. lit. t. C 9» A4 

imitationem Codicis feu teftameim Cddicilli fuat appel* 
lati. InCodice» in tedamento requiruntur folennitates» 
in Codicillis non nsL. ^$ tDtCt) JlDaC in Jure vox Cfdial" 
iorkm jUtDtilen in numero (ibgulari qtbvausbtt , tDicTHEO» 

pnaus #» Psrsfhrafi au(b (Uimot)! fo rcM, M) (H^en ti 

Mc (jf ammatici (iHCiCit in plurali tamum gtfdHt* & la* 
tioa accipias vocabolum teftamentt » CddieiUM ▼pcart 
potcs fcftainentam mimis folenne • nam nec hoerfdis in* 

flitutio » nec 7. tefles , nec etiam mafculi requiruntur 

' ' tcites. €« finD aHt Dic Cocficiiii ntiftt cinma^Uin Te- 

' flamentum minus folenoe, fontycm nuf cinc uJtima vo- 
luntas . in mUbitn (autcr legata unD fideicommiffa 
noc^/ und t)arin aKc Solennitates remitcim ^nt). ^ De 
onffM fideicraimtflbrum (i|0)Ct man in tota Andqui^it 
Romana ntrgCllDl mtf aufTcC ^cr in pondpia iMm* 
i»vs mac Urjacftc 6acan/ cnm in Afriea decederet) ali 

cr &cn AtJGusTUM unt fcine tocfitcr bat,\>a^ fic pr«ftiren mo^ft^ 

tCfl / tpaS (C fine omnibus foietmitacibus difponlrct t)at« 
tt AuousTus iDudC IPOftl / t>a$ jurc ftrifto Dtg Lentuli 

tocftcr ni(bi angcl^altcn ^crDcn t5ntc / ctmal ju prxiii. 

rC! . Ultro tamen fervayit & filia Lenttuli legata folvic; 

y Sl mgc^Sragc ; £>b ocrglcitt^n difpofido gcitcn fobc? 
TaaaaTnm,^ ^ Dcm Auavsro nt@nat)cn itant» / fadtC 



pa I cl act)c an. ^an fucbte Coior^s. 2)icfc< faftum 
:. m jtovfcci imiurti^n Der om^ anocrc nnD 
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' ' Efpciens. 
^ I , Non tantum aucem teftamento fadfco poteft 
quis coiliciUos facere ^ ied & inceftatus quis deceden* 

fideicommittere codicillis poteft. Sed cum antc te- 
ftamentum fadum codicilii fadfci erant, Papinianiis ^ 
jBic non aUter vires habere quam it {peciaU poftea vo^ 
luntate confimientur. Sed divi Severus & Anconinu» 
Kfcripierunt , ex iis codicillis, qui teftan^cum prat* ^ 
cedunt, poile fideicbmnttfli^^n jpeti, (i appareiat,eum» 
qui teftamentum fccit , a voluntate, quam iii codicil- 

lis ezpreilcrac^ noa reodfiile. {%) 

^ 9( mdtt imar txncf (tt foUe # M « ^^8^ pubiica \jh\it ein^ 
gefu^ret t9(ct)(ti ttiuffen, fo mt Doct) Diefe^ ni(t)t not^tg/ 

Oeil tltan rationc hsercdis infliiutionis, btt e j freolict) fC^tDeC 

li^cn bdne ^ nicOt^ lu dnD(rit bege^rte , fonbern e^ mat; 

' «ettufli DaS tnaiiqlaiiMc, Ocr 5Cat)fer mutt^c ft<t) m viOj/i 
lumtcbet f(9n laffen/ n)af cc fUb^ gett^on » infttHiiiittit 
in gl(t(t)en SdOett Dic. F^entes conruUtte, fa fam \M 
©a^e nacO unD nacb per confttetiifiiiem duf. 

C^) ^an(()mab( miO oDet; (an ctner fein Xdlament ma^tn p 
cr m6ct)te after 6o(t) fein(n gut(n greunD(n Legau i)intec* 

laffcn # quis tum boniim voluntatem impcdict ? Fiat 
pjicis » fijttU Codicilli t ultima Toluataft mipus folcnnis» 
nova benignitas in folatium eomm , qui lcgata rdin# 
^pierci volunCtfed fine t^lunento. <Sf (licftl fCincc&cls 
IDCgitl pro parte' teftatus & pro parte inceftatiis. Qui 
cnim Codicillos iclinquit, non teftatur, ec !)er(df(t nuc 
lcgata t ncquc mror neque fubftitutio in Codicillis con- 
i\itui poteAj nam fublUtutio e(l prima» fecunda, ter. 
. tia inltitiitio i nec exhscrcdatio fieri. Nam Codicillis 
liaereditas non datun £rgo ctiam non adimitur, £x- 
Kcredatio fie cnm folennitat<^ & expulftdne , bie Codi- 
(^i en paffant. Fidetconuniira & legata m C^dioUii 
relinqui poflimt« Nam ^ praefens hseres eriam aib In- 
tef^ato rogari potcft, ut haercditatem , vcl cjus partcm» 
vd rcm ccrtam reftituat, Qu. Quotupliccs funt Codi- 
cilli ? Rcfp. Facflif vel icftato > vcl ab xnteftato. Hoc 

cafu tji nicOtS ba, alS ba^Codiciu. s0{an fan abec mt(() 

Teftamnta jtolm tupc. CoiliciUoi« CMiciU^ in tefta- 
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' z« CodicUlk eut^m haerediui ne<]iie 4ari, ne« 

<jue adiini poteft : ne confundatur jus teftamento-% 
xnm &; cQdiciUonun ; £c ideo nec exbxr<;datio icribi^ 
Pir^d^ ^utcm hsredicas codiciUis ncquc dori) ncque 
gdimi poteft: nam per fideicommillum hsereditas co- 
diciUis jur^ relinquitiir* Ncc condicionem hseredi 
inftituto codiciliis adjiccttanccju^rid)ftin^^ di'^^^' 

/mcQtn m antfceilbm tdam eonfimuiri pofHinr. Te(]U« 
menttttn euam poft CodiciUos candi poteft , (ic ho^» 
dic nulU confirmatiQne opui^ eft. Anre Justikianum 
confirmari debeb^^nt in tcft^cnto, fi Codicilli anto^ 
Ieft4mcnn«nft fticrint confeAi. Tutoris dati^ in CodU 
cilUa fad^ fm icftamcptum con^rnuuri dcbe^, Non 
ttAm Imbmm niieecm codiciUareqiw ^ci) legad» 
(MRHlHK ttm Qoniimiiiiini ^ wmm fut ftcli 

(^tlKtt^ " * ' 

(}> Qu.Quid de ClaufwU CodicilUri? Rcfp. Teftamen^ 
lum quis condere voluit « ibi mifcra diligcntia opus 

^ft, - ^cict)! tan «©a^ ijcrflbcn mtt>m in Dcn Solcnnitati- 

bus « t)tc frct)lt(b i^rido jvre nuUitatcm invpkiccn/ fo 

ton cl ittcOt acUcn/ oU cin lUtiKtKl X^ancnc, ma^l abct 

' (dl tim uUima vqtamas mnm (Ueiniiy oUcinCodidill» 
Sd^coiluniAinu , M^n volqncacieniineam valerc aliquo 
mtdo ^ quam concidere cam penitus. Sftfo DerdnDCCt hitr 
ClaufuU t^ali teftamcntum in fideicommiflum aut in 

CodiciUos, 9ilfo mirt) babc^aaca ©bfcrvicct, mal Dco ci^ 
mm Fidcicommifs obcc CodieUi crfocbert ©irl). ?roctfi 

baeres fcriptus n)icD nun Cin bxres fiduciarius , t>K refti-» 

^ «unt bic (Sr^fcbaf^ an Mn onD^n tecrcdcm abiintcftato; 

: detra^TrebeUianicaii ttn& bcfmntnl to4>(tOA<« SKcitl 
Situc tDtrb Dodif m mai ctfMOct* ^ic beurtiic Nowimii 
lormul Don b« ciaufuU CodiciUari ift f(t)on alt , unb fte? 

U /^19- §' 1- uftamen^um faccre pijfuni \ (j5CI? 

ii< ()a6cnDicl baciu gefc^ct, 3)Ian fc^ct aucO ; !fficnn Die^ 
c$ :£cflamcnt nttbl scUen foUcall cin iierlic<)cr (e^tcr SBiaei 
)l foli 4 (KtUn ^ Oll linc danario mortis caufa, al$ Cttl 

^ ififtmimiim nunmpaki^^ 9lft(ClM((rt ((i (c(|tabfiir4t 
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Numeruj filennitas. 

$. j. Codicillos edam plure^^ois facerepoteft: 

& nuUam ialeniucaccin ordlnacioms d^iidcranc. (4} ,^ ' 

.'IN- 



Morns caufa dotlktio enim condpi fiequit flne acce- 
ptatione donatarii,unt) DaS ^(ftametU ijlfcriptum, XOVt 
lan ii gdten/ ut nuncupatxTum ? 3)i< Teftes jinl) t)a# 

fie (KK^ aicr iwN Dadon 8tt)5M/ ifl ja xWn tiifM 
^ MrfldeTcii loorDdi- |>ttf( A^i#ir«i#iitei»te^JiiiBBfti^ 

mnnet, ^(iUc jmac »tct«/ abec bocO nvSii aOet/ g. fi 

quis liberos prartertit & adjecit eam claufulam • de jure 
^riiflo teQamentum non valet, fed nuUum eft j nullum- 
fuftentari nequir, nec fanari. Idem dicendum» ii quis 
, iniquc exbjnrcdaiTct filium. Pro monftro cii , uc nihil • 
nuUum cotifirmetujr. SUW ia£)ro« faf|Ct GAaios» 
lcillTmaiii» IMI nt(|)t p« imedia aJtqt^ hftc ^ 

Eer daofuiam codicillarcm ieiitcttirct VCrftC* De praKe0> 
o fllio ifimum it , bapbteaaiiMaCodnRnllai^s ti ^cu « 

len fbnne ^ auffec bei)m pofthumo fet) Die Ciaufuia nttftt*" 
fufiiciens. s$ir folqen immcr mebr ben ooaoribus » atf - 

Legibus. Baktolvs & Baldus factunt equitare caballos» 
. Multa abfurda in theoria valent in praxi. Vid. Huiut 
im PraleBmb.i. Non rCqoiricuri ut teftator daurulani 
jcodicilif rcm adjcccrit , aoc intdlcxcric > aot fcite» 

ritadjicii (|CnU9 DaM^tfCr Netatim gct^tt 1)01. FnefQ* 
minir tcAaior eam vehitflc adjiccre. Notarios ^dt id> 

quod quilibet optat. @in jeDcr Teaator Q)tfl liebct / ba^ 
fein Sejhiment aliquo niode geitc/ qoam ut piane fiac ir* 
ritum. 

(4) (an auct) me^ aH ein Codiciu Qemattict merben, 
iiUittiiNC aud) me()r, att ctn Lcgatariui, imScdamcm flci)ctt 
Iftimcti. 9tac/t)tcteairQi{Mmii,l)ic(iN^ 

lecmOlN' Tcfbmicimmiiaris poldicsell, 

Codidlii iMftai privatim tKrfertigei , l)a^r f OAnen au<| 
bie SBeiber t)ier tcftes fepn. (£1 ftnt) Solcnnitatcs in Co^ 

dicillis condendis ni(()t nbtt)t9^ OM ot ad(iQt qiiinquc tef^est 
cciam(i forcuito prasfentes» nec fpecialiter ad id rogaci^ 

itt iai>£cribaDt & 

■ . 0) 
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T I T U LU S I. 

DE HiEREDlTATiBU& 

QVM AB INTESTATO 

^ DEF£RUNTUR. CO 

Dejinitio intejlati. 

I^teftatus decedic, qai aut omnina teftatnentum 
non fecitj auc non jure fecic, aui id, quod fece- 
rat, rupcuni irricumve £adum eft, tuc li ex eo 
nemo iueres fextitem. 

Vrimus 

(l) NarraTcrc patresy hos Titulos omitcendos» eorumquie 
loco NovcUam iig. ezplicandam eflTc. Ergo 6c nos idcm 
tiarrabimus. SROO IHI^ JQKII! DCtt antiquum moinm iv^ 
cedendi au<t) Oiffcn # OtT tdttlltll Cl ObCC fkt^^ propmii- 
flRi tlUtM ftccmdiitB liceram homiii Hmlonim t fed fe» 
condmn fpirimm jiirii «iitiqiii m illispropofid. GnAVBR 

fiot ju Srfurt cinc flclcl)r(c lAgmdtien gtf^aUcn * if»/^w/ 
fuaedtndi^ t)a ct a0c5 don Jtat)fcr iu JCaofcr aiil# 
einqnficr flcfc^ct. Lcx ikw. Tabb. tjanc cincm icbcn frcpc 
9)ra4)t gcgcbcn , \% tciUrcn / n)ic cr nur moUc Silfo ftog^ 
lc mon iucrli , 06 cin tcflamcnt ba t(l ? SBBcnn Mticl M 

iR/ fl^dtCt mon nOCt) bcn luiredibiis ab inteftam . UlflUtf 

fticn ocun imoc cin ^cflomcm ocrfcnigct t|t, cf W ote 
lit(|)t jure condimm • fonbcrn cmQ)ct)<r a(ct(6 ottfanfllt^ 

nutium, vcl ex poft fado rupcum. Qu. An ^cceffio 
Ab iitfcftato eft jiuii neceflarii ? Reljp. oegaodo^ j)cnn 
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Primus ordo fuccedentiut^ ab inte^ato. (^) ' 

§. 1 . Inteftacofum autem ha^redit^tes cx lege duo- 

(ikcimTabularumpriinun^ ad fuoi hsrediies p^i^^^i 
\ ' Qui/unt jfui hstrti^s. ; , 

f • Sui aittem liseredes exiftimaAtui* (ut filpra <ii- 
liinusj uui in poteilate moriends Aierinc: veluici filiuS 

^ • fiUa- 

^.^-^^- ■- .. . . ^ '..^^ -p^-t. ^ ^ --1 M rin-""'^ I n I if m. 

bilfft aO( t)a< iraifiiiuiitltt de pKaETiiitita vakrtita» ta. 

jRatdris ? 3>ct reftitof ifl «Dt ^ Die f(t)5nen P^ebonrf cn ^ 
bieet geOabt N/ ftnb (tde mes; fou|l mu|le leDer autet 
^reunb Don bem ^erfioc&enen nmi {)dben» Dcr 6ct)[u| 
tll nvSiX nDti)n)enDig. SBer etmd< rbun milt ffir feme lCin» 
ber unD ^rcunDi^ ber tbue ti beo l^ebjeiten. J)c' ?)iomtc 
» Suceeffiod toai; oar ui(()t Juris Naturde » f{e l)dtte ein befm 

bet Fufulament. ^ Hinc dec fucceffid ab Stiteftat6 geMTiP 
: lis» nee fpectalit e« Jore l^atur* eteduci pdteft» ' |>tt 

Z)eaores Detrie(ien ft(5 ^ntit^, "Mf fte bentfeilt Oim« 

ratidnabile & a^qutim effe etialti t^aturale & necefTariutnk 
5tcin Jus \\\ Dcr '5Bel( ifl koe idtuitu irratiOnabile 5 folum 
Jus Naturje neceirarium cft. Sueceffio eft arbitraria» 
Teftatoris vivemis adhuc cogicatiobes fequimuf t^Oftmor- 
ccm foam. Ua^reditai vero noti eft viveniis» & poit 
. lAoiteni Teftator Doii ampliua cegitat. Ergo nee vito 
iiec taortuo teftatore defetidi. poleft neeeflfitas focCeflSotiit 
ab mteftato. Aoitiaoa futeeiSo- tft arbitraria » tiittc fse^ 

pius tnurata. Quod fucceflioois RotnanJe Ordo d^quus (iu 

: non nego. fau cs Don oAiW Succeffioos - OrDnun^ 

' - gen fciijen» Gmnis fuccellio ab inteftato ex arquitaie de» 
-fendi poteft» fOQet Thomasius ad HuBfeftuM. ^ben tOi\X 
ftill jus tieceffarium ^ f{att t)at/ fO bat mti iu Omili* 
btti Rebuspublieis betie orAoacis ettte Siiec^ofia*£)c|)i 

mtngi beim ifl befferiba^ gemiffe ^^perfoite^ ftiecedirm^ 
aU bo^ ein leber pro lobitu jugrel|fe» Bie DoAores ()a^ 

ben fO f(t)lc(I)t Oier raifonniret : Derfcni^e foccedire lccun* 

dum Jus Natur» , aelcbem Dcr Teiiator timi lajfen mol* 
ien oDec foaeui i9omuiit btf ie^te Objedioo bcanttttocictt 

ttJOlicn- 

<a) ifl in ber san^cn Do(%riii 4e fuc^ceffione abititeftatf 
Itt feben 1 ) auf Die Defiendei^^ 2) dttf bte 4ftauie$im$ 
i) auf Oil O^laurMes^ I) ^Sm^^ i^iimdmmm^ * 
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DE H^fHEDIT. Qt^€ AB IMTEST. MFER. 5 

filiave>. nepos nepiisve ex iilio> pronepos pronepdsve 
ex nepoce» ex filio n&co, prognauis prognacave. ^ Nec. 
intereft , ucrum naturales lint liberi, an adoptivi, 
Quibus connumerari neceile eft eciameos» qiiiex 
kgicimis quidem nupuis vel macrimoniis nonfimc 
progeniu, curiis tamen civitatuin dati, lecundum 
divalium confticucionum, qme . fiiper his poiicse funt» 
tcnorem, haeredmn fiiorum jiu-a nancifcuntur. Nec 
noneos» quos noftra? amplexx funt conftituuones, . 
ner quas juffimus, uc» fi quis mulierem in iuo conm» 
Dcrnio copulaverit, non ab inido affedtionc maritali, 
eam tamen, cimi qua poterac habere conjugium» 6c ^ 
ex ea liberos (uftuierit: pofteavero»afie^one proce» « 
dente, eciam nuptialia inftioimenta cum eafecerit, 
& filios vei filias habueric : non iblum eos liberos, qui. * 
poftdocem edid fimt, juftos & in poteftate pacris et - 
ie j .ied edam anteriores, qui & iis, qui poi^ea nau 
fimc» occaiionem^ legitimi nominis prxfticerunCft. * 
Quod obtinere cehfuimus , etfi non progeniti fuerint 
poft dotale inftrumentum contedum liberi, vei edam 
nad ab hac luce fuerinc iiibcradi. Ica dafnum camen, 
nepos neptisve, pronepos proneptisve, fuorum hae- 
redumnumero iunc> ii ^rxcedens periona delieric > 
in poteftate parends efle; (ive morce idaccideric» 
five aiia rac^one> velud emancipadone^ Namiipet 
idtempus» quo quis moricur, filius in poceftace ejus 

f(in Xcflament ba ifl ; fo ftaqtt man am ttiltn > Ob Xm^ 
lit Da jtnt) ^ S)enn tKt ^aut gonnet iod) litbtt tma$ ftu 
nem cigencn gleifc^e. Paulus in Kf $fl. oA am. fagec : 
dm6 tQpir 2)€im jStnber / fo finb noir 4ucb ftrbm* ' 

Itoac m4)t oeceflario . abec tt ifl t)o<t^ Oa< com- / 

imme vocnm ^pamtiim* X)a ^Hltal Mf DoAorer tM , 

. spn Mm doici officio gcfil^waQet. Dic ganQ alrcn 3Ibmcc ' 
•iHMicn &icfc9Bcrfa(fun(i : bec iBater mac herus, l^ttt ma- , 

jeftatem in familia. FUii flnD Syndefpotar , t)ic n>ar(Cll 
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iit> nepos ex eo (uus hstes effe non pateft*.. > Idque. 

& in csteris deiiiceps liberorum perfbms diftum elJe 
intelligimus. Poithumi quo<]^ue, qui^li vivo parente 
nati e^ent> iii poteftate ejus hituri foreht» iiii hxte^ 
des liint. • 

^Quofnodo fki iikredef fiunt. 

4. f. Sui autem iueredes iiunt etiam ignorantes» 9ii 

licct furioli fint , hicrpdes pollimt exiftere : quia qui- 
biis ex cauiis ignorancibus nobis acquiricuo:» ex ii^ ^ 
caulis & furioiis acquiri poteft. « Et ftatim a morte ^ 
parentis quafi continuatur doininium , & ideo nec cu- 
toris au^boritate opus eft pupillis» cum etiam igne-. 
mitibus acquiratur fijis liseredibushxreditas :nec cu^* 
latoris aHeniu acquiricux' furiolb, icd ipib jure. 

De filio pofi mortempatrix aihofiihus reverjo. 

$• 4. Interdum autem» licet in poteftate parentis 

mortis tempore fuus haeres non fuerit, tamen luus 
ha^res parenti efficitujr: veluti li ab hoftibus quis re- 
V verius ft&rit poft mortem patris iiil Jus enim poft«* 
limrnii hoc facit. , 

J}e mnmria fatris damnata ot crimm far^ 

dueUionis. 

5. Per contrarium autem hoc evenit , ut, licet . 
quis infamilia defundi iit mortis ten;ipore > tanien 

• iiius - 



tAf A pfoxime aningunt eum» & in ejus poteftate pa« 
tna funt. Si deficiebant hzredes fiii > proximi agnati 
fucccdebant i Uberl)aupt t»ac t)ie Succcffio ab inteftato 

in lL XII. lahb. fe^r ciige cinqefct)lo(fcn , bag anfdnglic(> 

nicnianD Aiccediren tOOtC # nifi hxres fuus, autagiiaiiaa 

pmximtis. 2)i€ Cognati oDet metMit^e DeficcndeiHcn Wa 

m oitoidt aulftcf(t)lo()cn* atu^ faccedirtfn tMbcr Wc e* 

nubdpati liberi , XHfi ftCfdRC Sjmd^Hitae^ \^ in ft^ 

mXtn* tetnc rui macm ^ no(t> t)ic Nep«tcs bcm Avo, f^ 

(onflc aBaicc UOtCi m\ fit 090 fcltrtflcw mw occt^tn&ctt 

•0* 



■ 
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■ ^^^^^^^m^mmm 

Qoa fia( t veluti fi poft mtitein (uam pa« 
MT JadicMis fiierit perduellionis reus, ac pernoc 
memoria ejus damnacaiueiiu ^iuiuii enim h^eredem 
l^^ere non pace$,..cw^^fi^ W fucccdat ; fcd pot-* 

cft dici,ipfo (juidfm jure ^^^^vl^K^ieniei}^^ dc-i " 
fincre. ' . ' 

Dc divijione ^ntrediutis inter /ues Adredes^ 

§. 6. ^Ciuit'fikiis'&iave, & ex dtero filio nepos ne- 
ptisve exiilunc, paricer ^dhaercditatem avi vocantur;. * 
W^f^ S^flu proximtor cft> nltcriorem cxdudit. 
iEquum cnim efle videtur, nepotes neptesve ii^ pa- 
^ris^fui locani iliccedere. Pafiratione, &c £l ocpas ^ 
«pQsvc fit ex iiUoy & ex ncpotc proncpos proneptis- 
ve> fimul vocancur. Et quia placuit, nepoLes, uem. 
pronepotes.prone^iiesYe:,in p^irentis/ui locum fucce- 
dcite, convcniens efle viium eft , non in capita , , fed 
in ftirpef hxrcditatem dividi, utfilius partem dimin 
dkm liafr^itatis hal^w^ filioduoplu^ 
Ksvc nepooes ^lterarn dimidiam.' . Item fi ex duobus 
hliis nepotes neptcsve exi(l^t^, j;^ alt^o unus. fpyjto. 
aut duo, ex altero ttcs aut qulatuor '} ad unum auc 
duos ditnntia pdrs^pfertiiiet, ad cres vel ad quatuor 4-. 
Ceradimidia.^ " . i „ 

Cum aAtem qiweritur, «n quis fiiiis hxret 
etiftere pol^t, eo tempore qu^^dum eft.quo ctoi 
Oun eft, aliquem line tgAffln(e«»'<ieceffifle. Qupd 
^d^ioil^. «^atticnta.,.Hacrationc.iiliUu* 

— _ _ - , - -. -J - - , . • . V ^ * ' 

mttU Jure recentiori fuccedicKn nit^MllQdR Wdes 
■"'u»» fMtlXfll atKfe-btt Emancipati uiti) Nepotes, nRDbttft 
• fjMtjore repraefemationis, H«(($e« Jure veteri niifif (fc^. 

Pm jw repfafeBtftioDi. ift pon HtR ImpeiStt» « 
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extuereddcttsfuarit» & exmmeQs-hsres kiftitactisyft 
filioniortuo, poftea ccnum fuerit , lixredem infti- 
6itum ex teftomenco non fieri iiaereclem> aut quit 
floiaic ieHe kne^,«cit*i]tiifl non pociiit,nepos avo luiis^ 
haTes exiftit : quia quo tcmpore certum eft, intcfta- 
tum deceflilie pacicmftiniliass iblus invenicur nepos:» 
& hoc ceroim eft. 

$. g. Et Ucet ^ft iiidrtem «VI natus fitytamefl 

vivo conceptus, mortuo patre ejus, pofteaque defer- 
Cb avi tsftamento » fuos barrels efficitur. Piane fi M 
Conccptus & natus fuerit poft moitv^m ayi , mortuof 
pacre iiio jdefercoque poftea avi teftamenco>(uas hx^ 
res'm non exiftet : qoia nullo |6re cognationis pa<- 
trem Cii patrfs attigit. Sed ncc illc eft inter liberos 
ftvi» quem iilius emancipacus adoptavit. Hi autem, 
Ctim non*fint fiii (qi^antukn* td harreditatem) libert*^ 
fteque bonorum pofleffiokem petere poflimt quait 
proximi.cognaciu Hn de iius li^^^^ 

DtM^i^ €mjmctfatu. , ^ 

%. 9* Emancipaci aucem iiberi jure dviti iuhii jii^ 
ris habenc : ueque eniin.Iuih£redes fiuit, qui in po« 
teftate parentis eile delierunt. Neque tillo alio jure 
^r legem duodccim tabularum vocantun Scd Prae- * . 
tor^nacuraliacquitate motus> dat cis bonorum poilei^' 
liMiti CMr Blktl ,^ecinde it fi m poteflate pairehds 
ttempore mortis fiiiflent : five fcli nnt, fivc cum fuis 
h^dibus concurrant. Icaqut duobus liberis exi« 

; lltt.eiOUd) Aibitionem in locafn, ^ttlt bk jttnbtr repne. 

(emircn it)r( tKrllorbctic <£(((rn , unt) (retcn glacOfam on 
bcren i?(el?tJ 3>ie tftcftter ^ ti>enn fie ex patria poteftatc 
f)inauj mnrcn/ Xmm^ o(>nebew m4)(& SQcmt fte nocb.in 
patriapoceiUieioacenirflieniien bK fiiU »ot« 6u 

IR» 

% 

/ 
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(Utm^i^f tft M mCtp tt tft ftiiO f & eo» qiii tethpoinft m<l]> 

tis id potcftate fueriCi (ane quidcni is^ qui in poce^ 
ftacd hiic» ioitts jurti civili hares eft, & folus luus hs« 
fHS fitci aitt eflttiidpfttus bendkid Przto^ul 1» pftiV 
ttm ^dmiiticuri evcuiti ut fuus iiicres pro patte ha^* 

t ' At Hi, qui emdni^ipftti k ptirthte {n dfifeptio- 

laem ie dedefunt, noh adttiiauii^ur ad bona hacuiraiil 

fmtih ^UM&m^&cit .fi odiklo » ctial moitreciiif^tii 

adoptiva familia fuetint* Nam vivo eo emancipati 
ab adopdvo paurei. periude admittuntuif ad bouii aa^ 
ttiialk piiria^ ae li eniiddpftti.ab ipfoeilent» httft 

UttquaJiti in adoptiva fantilia fuiiienc. Et convenien» 
fi6r# i^iiod ad adoptiviun patrcm pectinec » extraneo- 
nttn. Joco tffle ihcipimib Poft morcem vefo tidturalif 
patris^ emancipau ab adoptivo patre^ &c quantum 
id iuinc idopttvum pttltm peniue^» arqtle exttaiieo» 
rum loco fiuitf i & qiianfeiim &d naturaijs patri^ bdh4 

pertineti tlihilo magis Uberorum gradum nanciiciUii^ 

titr» . C^iodjdeovfiiS|i^ quia ihiquum «rat eilii 
in poteftatepatrisadoptivii ad quos Dotia iidturaiii 
patris pcrtitieint» aij;^adlibeioi<ljus»fltiaddgUA« 
to^ 

CnllMio filicf4m aAtaralium ^ adoftivorkm^ 

11 # Mliiusergojurishabencadoptivililii,quam. 

hatutftles* NaGoque Aaturai^ emahdpati benehcio 
Wtdris gtfttdnm tibcrorum tttm^ 

perdauC ; adoptivi vero eaiaiU;ipatii& jure civiii per^ 



ttmficn jmac DU £ocOtcr dotirm / uno i^ncti aiiinenta 
Im f W ftebCt itidtt bt9 Dctt CotUidsi OUHt Dic Impe* 
tatores VAifeNs, If^niohom^ ttttD tKt Vtzm fjtiM^ Mi 

II ttoMliis fiH> # timui ttUtt t(Ktctt nii^ jdDf. :ocr n»" 

{MH 1 cfU^ booocum poftfiouenif 
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dmt gradum liberorum, &^ Pvxxotc 
tur. Et rede. NTaciiralia cnim jara civilis racio per-f» * 
imere non poteft ^ nec , quia delmunt {m haeredes. e£^ . 
&3 ^ttum defineie filii filisVe, tac nepotts nepresvc 
elle. Adoptivi vero cmancipati, cxcrancorum loco 
incipiunt ellei^quia ius nomen4|ue filii Hliaeve, quod 
per adoptionem Gootecim fitnc, aliii «dvili r^ctoMi id 
cft> cijumcijpatipne, pcrdunt. ^ ^ " 

De &0iiwum pojfsjjiom wnltf^ ukUof. 
^ f £adem hxc obierviniiir» 9c in et bQnooroapi 

pollcflione, quam concra tabulas teftamenti parentis 
iiberis praeterids» ideft> ncque hjzjfedibus inltituti^ 
neque» ut oporcec>*e9dueredws> Pi»tor polliceom 

Naiii cos quideni , qui in poteftacc mortis temporc 
fuerint» & emancipatos, vocat Pr^cor ad eandem: 
bonortmi podeffionef»; dos veit»;<)iUfin adopcimia^* 
miliafuerint perhoc cempus, quo naturaiis parcns. 
moceretur, repellit. Item «iopcivos Uberos eaian<i» 
captcos ab adoptivo pabe: ficttc^iiedab iittefltco , ita 
longe minus concra cabulas ccftamcnti> ad bona^eius. 
tdmictic : qutt deiinanc in muno^o libcrQirttm ejus^ 
"dfe. ' .1 i.'. . . 

$.15. Admortendi camcn fumus, cos, qui in add-'"' 
pciva famiUa funt, quive poft morcem naturaUs p^ 
remistb tdopcivo ptcceemtnciptciiiiennc-, inceftt- 
co parencc naturaU mortuo , Ucet ta parte edi<%i, qua t . 
libm ad JxHumim poilciBonem vocancur^mn admitt« : 
ctnctir» tua camen parte vocari> kiucet qua cognact ^ 
detiuicli vocantur. E)c qua pai^e ica admiccunciir> ii 

, . " * napie 

DiC Impcratdref gobcn VfMXi Ia(;^cd&oiiem in hcmdffci* 
teni^ fcd relinqaere debtbant ftktribord^fiia poitioAe 

partem tertiam. s5to bcn ^>«6rdcrn hitmtti Dic 1hi)M j 

■ 
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neque iiii h^eredes iiberi > neque emancipac» obftenc^ 
' nci^ue agnatus qtttdeih uUus uicervfeniac. Ance eniih 
IH*xcor liberos vocat tam fiios hxrcdcs, quam cmaji- 
.cSt>dt6S9 ddnde Jegicimos haeredts; tertio [i>roximos 
cognacos. .1. 

JEmcvd^fio jurh mthui[ ie ad§ptivifm 

$. 14. Sed. qa,:QauUA^4^4uii;^ quidein placue- 
ninc^> aliquflm aut^ eiAendacionem a noftra confti- 
tutione accepcrunt, quam (iipcr iis pcrfonis.cxpofiii- 
mus , jqus a pacribus iuis nacuralibus in adoptionem 
alii$ 'dttnRor*. Inyenimusetenim nonnidioscaliis, in 
quibus filii, & haturaiium parentum luccclTionem 
|ffop(er adopdouem amitcebantf & adoptione faciie. 
par emaiidpiKtonemiokitB» ad*'neutrius patris (iic- 
ceffionem vocabmicur. Hoc foiito morc corrigcnccs^ 
aojixltiaidoiiem • ic^^ , per quam dehnimus: 
Quando parem nanuralis filium fiium adoptaridumalii 
dede^it» inc^ra oninia jura icaicrvari» acqueii in 
patris namraUs poteflace permanfidet» necpenitus 
adoptio fuiflet mbiccuta : niii in hoc cantummodo 
;ca{u, ut; poilic ab incei]kato ad pacris adopcivi vaiire 
^icceffioaeni. TeibUBemoant)emabeoca6bo,iiequ 
. jurccivili, ncque Prxcorio, ex hxrcdicate cjus ali* 
<j[uid periequi poceft : neque contr^ cabuias bonocum 
potleffione agnioa « neque moftidoli querehi mftimca. 
Cuai ncc ncccffitas patri adoptivo imponatur, vcl Iix^ 
nsdem eum infticueae«.velexhxredem facere; utpoce 
nttfloi^iiicolo-namraticoin^ neque ii ex &bi«* 
uiana SenacusconfUco ex cribus maribu^ fuoiJic ado- 

|«Riis« ]S[am <ft ioi ejmmodi c^:i ne^e «^uartft e& 

** .>.» « ! • 4*. • i. »1.«.» •. • » . 

1 * 

^^*,.^! ^ i ' ; i ■ ■ I ,. — — * 

bft) btn ®ci<(|)en. SliemaWS befamen flt ciwc re(f)ie 
^ pariiQnfm hstrcditacis i fcettti be» ibcei: 9fugfl«trung aab 
maii i^ieu aaatiauD €4)inucf uttt) ^efcbencf jusxiNUKvs 

t>ebet t^icfel Ollel Oilf tapquam aliqyidi iniquum. F»kuo- 

, Ma 1 abfurd 
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figpV^tur, peque ulla a^tio qus perfecutionen: 



Utroque enim jurQ tm^ R«turgUj qunm legitiino, ix\ 

banc perfqnam cQncurrQnteipfiftijia jura tfiJ^adoptipj*, 
ni feryamus; qpieimdinpdttmiipttten^^ 

' deric adrogandum, Qunp {pecialiter& fingulatiin 

$, X jt Item vQtuftas ex mafculU progenitO? plu9 ; 
^ilig^, folo§ nepptcs vel mpte$9 . cjui qu^eve « viH) 
rili lexu deicendunt, ad (uorum vpc^atiuccefliou^iTii 
6i agnatQruui eo^ anc^pQuebat;. liOpQtes autem^ 

bus , cognatorum loco connumerans , poft agnatorum^ . 

iui^am eQ§ YQC^b^t» t^niu aviv^l progvi macesiu^ 
^piam h f^viaf vel prqiiYl^e» five fttim^ Bv^ .maMr-# 

px, lucceflionem, Plvi aucem pruicipes noii paiQ. 

ulem.QQncr4 naturam injuriam.iii^ compettafilf 
emend^km^ relinqisejre i (cA cqm nepotia prQno^l 

potjs nomoji commiJiie fic ucrisque, cam qui ex mar., 

tpidm qui » ^gBmimii defcendunt , id^o eitii-c 




S^d ut amplius aliquid fic ei$>^ui mn iQlum imturiei- 
nem nepQtQHi^ yel nqpmm , vel deincep§ (de quftKlS/ 

fupr^ dikiipu$) pauiQ miiMieiidameil^ exiiUm^v^uQ^ 
uc vwm Wfdi poite lu^dp^ffem^ 

nim, vel Qvi^ fiierat acceptura, vel pater eorum>veL 
^YUs p^neniuS;, fiY« matenwis^^uandQ foDniinft^or^^ 

mjxt^ oip 4e hirreditftte i^air« iis^ue (licec M 

\ . :. r;. ... ^ / fmt) 

gbftif d fet) / V)m iit t W)W flWct) «at njtOt Aicccdiret?' 
3DWMff<ii in 5i*ancf<n jff nofl) fo Nd ben Nobiiibus. h- 
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luic) adeuntibus > agnacos minime yocabanL £c 
qoemliimodiiiii lex dtiodedm cabuiarum» iilio mor- 
tiio > nepotes vel nepces > pronepoces vel poonepces» 
locum pacris fui ad iucceilionem avi iui vocac i ica^ 
9c priiiapBU^di(p6&io in lotii9n^^|ttris%ie,^v^ aviar»' 
eos cum jam delignata parcis cercix deminucione vo-^ 
oit. Sed nos ^ cum adhuc dubicatio manerec inter 
agnmt » &'iMmoiratios .'iie{K>tes >' quartam paftem 
fiibftantiae defundfci agnacis libi vindicantibus cx ju- - 
|usdam conftitutioius autoricace, mempracam qui- 
4am conftictitionem « neftco -Godice. iegregavimus > 
necjue infcri eam ex Theodoliajio Codice in eo con- 
cefltmus. Noftm autitfn conftitucione promulgata» ' 
tou juri ejus derogatmn cft : 8c ianximus, talibus n«- 
£ocibus ex filia > vel pronepocibus ex nepce> vel dein- ^ 
ceps> fuperftidbus> agnatx» nullam parteim morcui 
fucceflionis fibi vindicare : ne hi , qui ex cransverfa ' 
linea veniunc>pociares his habeantur> aui r^do jure 
ile(cendunc Quam confticutionem noftram obcine^ 
re iecundum fiii vigorem & cempora , &c nunc (an- 
dnius : ita tamen > ut c]uemacLnodum iiiter filios & 
liepbtes ex iilio anciquitas ftatuic > hon in capica > (ed 
in jdirpes dividi hacreditatem : fimiliccr nos intcr hlios 
<Bc hepoces ex filia > diftribucionem fieri jubeamus ^ 
yel mter omnes nepbtes 8c nepces> 8c inter pronepo» 
Ces ^< pronepteS| 6c alias deincep per(bnas : uc ucra-^ 
'<|uejprogenies> macrisvel pacns> aviae vel avipar* 
tionem imettUa^deminiidoneconleqiiatur: ucfifor^ 
ce unus vel duo ex una parce > ex alcera cre^ auc qua* 
Wv.atent > unns aut difo dimidiaint altm cres aut 
"^iacuor alceram dimid&ttn haeseditadis hdbeant. 

V; TiTU- 

gttla ; Omnes fucceJunt hker'$ : quot.capita, tot portio* 
^ Dcs. Si nepotes concurrunt» fucceffio fit ia ftirpci pet 
. ^biiiQDi% io \0am9 repnef^itattoi&f > im mla^ 
• f^t N n 4 dicU 
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DE LEGITIMA 

TGRyM SUGGfiSa 

SI memo fuus ha»es^ vcl corum^..quas wtBm>Cw$ 

XUtyqui fuccefliQnem quoquo modo ample^tatucj 
tunc Qx 'lcg^ «luodbcuti TaiMiiaruat ed :agnacum pixi^ 
xumun pertinct hsereditas. • -^. :> 

: De d£natix naturaliitif. • 

§. I . Sunt autem agnati (ut primo qupquc libro 
tradidimus) cognati pervirilis {exus'pcrj!bhasco^nrf- 
tione conjundli , quaii a patre cognati. Itaque ex 
eodem patre nati fratres agnati iibi^^iunt ^ qui 
€on&nguine| vpcaritur: ncc requirituf,'ari ctiam eajj- 
dcm maureiii habu^rint. r Iccm patruus fi^tris fiIio> 
Sc iayicemU ifal j^natus eft. ^ Epdcm 
ffatres patrucles , ict eft , qui ex duo^iis 'fifatriiius * 
procreati lunt^ qui etiam cooibbruu •voovnti^r. jQua 
ratione etiam ad plures gradlus agnatlbnis' pervdn^ 
jpbterimus.^lietiam3qui poft mortem patris nalcui^H- 
tur, jura confanguinitacis nancifcuntur, ^ Non tameix 
iDn^uubus iimui agnatis dac lex hapreditatem V ied us % 
qui tunc proximiore gradu funt^cumcertujni efle cot- 
perit, aUquem inteftatumi decefliile.' . 



• i ll* 



pTToyrs M. ^ tium e< (tft Durtt) ctn Dudl watitf 
' ma^tt , ia isAtxmnbtn bie Nepotcs, vid. Wimninm 

XoEEtjENSK» Conf. HuBERi Prale& . in InfiH, Stryck tk 
Sucfejf. db mtfftMo. Grotiws de J, B, & L C 7. 

§. 10. & 30. Sie aiomcc fidtten e« indiftincfte teo Dett 

nqpociiH» » abnq^oti^iis» Oj&iiei fiK€edimt io ftiifNei 

ia 
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De adopiivif* * . / 

§. z. Per adoptionem quoquc agnationis jus cori* 
^ fiftit :. vfluti inter filios natufalcs*,' & eos, quos pa- 
ter eorum adoptavic. Nec dubium eft , quin ii im- 
proprie confangainei appellentur. Item fi quis ex 
carteris agnatk (tuis) ^ veiuti f rater > aut patruusvaut 
<)emque is > qdi longiore gr^dii eft , 'adoptavefii: idi- 
quema agnatus inter tuos hxredcs eiTe noa dubitatun 

<fb OeteniiBiUitiisr nudfciifes quidftm agnatiom» 

^re haereditas , etiamd longiflimo gradu fiut , uitro 
cit^oque capitur. Quod ad fcqminas vero (attineCa) 
itii placebflt, utip^ ccm&ngiikHMis juie tflncmh ct^ 
piant haereditatcm, fi lorores finti ulterius non capiant : 
maiculi autem ad earum ha^redicau&(etiamfi longi£t 
/ijha grada* fint) admktfliitiir. Qut de'caii& ftmvk 
tcii^ aut patrui tui fili^e, vel amit^ cuxii^ereditas ad 
le^perdnebat :'taa veib adillas nfmpertinebat. Qwd 
ideo ita conflkutuha erac ) quia commodius vide&a-* 
tor^ ica jura confticiii , ut plerumaue haereditates ad 
, miilcolos-coiifliiereitt. Sed quia 4lie iniquum 
, in univerfiim eas quafi extraneas repelli : Pr^etor eas 
ad bonorum poile^&onem admittit ea parce» qiia pro« 
xifnkflcis tiomine bcttMmim pofleffionere pollicecur': 
ex qua parce ita firilicet admiccuntur, fi neque agna- 
4EUS ulius , neque proximior cognacus interveniat. £c . 
b»c qiiidem kxjduodeciuiTabulafiim «uJlo modoin^ 
" • ' • ' tro* , 

■ ' ■ — — — ■ ■ — ~ 

in Ijnea tc6k^ defcendentium. De Jure Repraefcnratio* 

nis imtr coUaterales deinde dicetur. Si foli extenc li- 

^ bcrprum litari f in capita fuccedunc. Quid de marre? 

: An .filius nucd > an hiec illi fu<!ceAt ? Refp. JCluitf |dR 

V . lanlicni Jure 4tttn|Qo ; IMin {t( tjiMtn ftinc patriam pdce. 

l ftatem i bic gon^ic Sucteflfio fammt bCP dOR tlCrSfndeQ)o- 

l tJi^, tCC Praccor abit 9^6 xljt bonorom poflTeflionem uode 

' , Cflgnati. Makcus AMroNiNus PHaosoravs (icp |)Ctiiac^ ba^ 

- Nn f , SCmm 
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troduxic : fed iunpl4QC9(^ lc^il^^^ amicain amplex% 

j^^At^ mocb amnes ^natc&s iive itnii^os^ five (ct^ 
nunas, cujuscunc^ue gradus , ao fimtUcudinem fiiOi» 
rum invice&n ad livcceilionem vocabac. Media 

Tabularum junior , impcritli autem dilpofitione an- 
tetiQjCs fubtilitate qu,^dam excogitata» jpracfacam dif- 
lexenctiam induoemt;» & pontttts ea$''a fiiccefltone 
agnatorum repellebat, omni alia fiicceflione incogni- 
Ca : donec Prarcores paulacim aiperitatein juris civilis 
' cort^entes^ fiye, qubd^aanft»^ iit^jfetxQss» himii^ 
propofito alium ordinem fiiis edidtis ^ddiderunt : 8( 
4^natiqnts linea proxiiiutatis nopiine introdu^ 
per •bonorttm pofienMmem eas adjavabanc , & poUi? 
cebantur itis bononim poileifionemt^^ UndtcognMtf 
appellatar. Nocmmlegkm d«u>dcctm Tabul^^itm' 
feiquehces, & ejus veftigia in hac parte coniervantes» 
kudamus quidem Ptxtor^s iu£ humaiutadsj not^ta? 
men «oa in pknam dbnic catt& mtderi inveiumti^ 
Qntre etenim uno eodemque gradu natorali concur^ 
rente > & a^iaciopis ticuiis tam tn mafcuiis , quam io 
fiBminis m\m, Itfice cotiftimtta > mafiailis quidem 
dabatur ad fucceflionem vtnirc omnium agnatorum : 
ex agnatis aacfm itiuiieribus nuUi penicus» xufi ibii 
ferori y ad agnatotfcmi 'fiicceiSoiiem pacebat aditas» 
Ideo no$ in plenum omnia reduccntcssfic ad jus duo* 
deciiii Tabmantm eandem difpofitioiiem exjEqaantetb 
noftra coniHtadMe fiincimus , omnes legitiinas per^ 
ibnas , id eft >r per virilem iexum defcendentes (Itve 
malcalini geneiisi, janft fceixitntnt fint) fimili modo^ad 
' . \ , . jura 

. ^sCiHfn Orphuianum mi^ta , Dtt UUvm^ guct) bie @6t)ne 
torcdiutcm t)on Dec iWtiiteC/ abcc l)itX6cl)t<c Hid)t. 1»- 
sTiNiANus ma^e^- (n^i4) aOe^ flteut) , ba^ man nun Da( 

SCtum Orphitianiim .jmcDt 6rauc!)et* Erao hodie an^iet 

. Ubfci tmaibiii pmii^lHift .fecGedoiit» /ifrtg^of fiipt» 
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De LeGIT. AgNAT. SuC?(S£Sf. f7l 

— ^» * ' " ■ -■ — ' ' ' ' ^ ■ 

^ura fucceinonis lc^ifiQW incefta^ yopiM^i iecuiv 
idmn £11 gra4ii$ pirrogacivaiii^ ncc ideo «chidendai^ 

Mn(. 

De/Uiis/m 



^ Hqc cdam addendum iioftr|p conftimtbni, 

Oiiftiniavinius, u^ i:ran$feratur unus cantummociq 
^du^ n jurc cogna(ioni3 in legitiipam fucceilionem: 
Xj^ xioia iblttm fratri^ fiUu$ ^fiU^ ({ecundum qupd jam 
d^finivimus} gd (uccellionem patrui fui vQcencurj fcd 
etmtp i^ermanae cpnTani^uineast ^ororis ucepna^ 
i^ius fc iiliiifi^U^ ^ non.deincepsperibnae, unacuni 
ad jura avuncuU fui perveniant, & morcuo eoj^ 
^i pacruus quidem eft (iii frairi$ HUi$, .avuncttlus 

aiicem fororis nue (bboU , finuU modo ab utroque 

tere fucccdant, canquam li gmnes ex mafculis delcen- 

dences legicimo jure venianc, iciUc^c ubi fmccr & &^ 
f»r iuperlUtes noafimCi;. (Histtenim perfbnis pr^e* 
eedencibusi ^ fucceilionem admiccemibus, cxcm 
^pados mnantbt penitiis ibaMii).¥iddUcetii»odicaN 
Aon in ftirpesa icd in capica dividenda, 

prgmmis vcl rmotlfn 
5. Si pluresiint gra4tts agnacorumi aperte lex 

dpodecim Tabularuiii proximum vocat, Itaquc Cx 
(verbi ^raciaj iint dcfuni^i fratcr &c glccrius frauis 
lipf, aut pacruus, firater potior habctur« £t 
vis fmgulari numero uia lcx duodcciin Tabuiarum 
|i|!pi^^9um vocct» iamca dubium non eft » qnin > ^ 
plnmr linc ej^sd^ gradu^pinncs^^^ 



arro^to 00« Cfltt 49^Npm> iww plenc adcmiiiii 
fdoptaMnrftH Aiccedqrct JlMiviiasUM iqdiiiT 
^Mir^apimif 9 Kben legitimi & uxor legitina noQ ad» 



c 7 X hmvcvTd JurriinAMi Lib. UL Tit. H» 



& propric ptoJiiBdas expluribus graclibfuis iiitelligitur'j 
&taiTKn n6h'atAi(itK«ft, quin, lldetOtU^ £c grit- 



ignacorum> pewneat ad eos hrcredius. 

Quo temj^ore ^roximU 
. §. tf* Pit)xknus autcm^ quickm nullo, ^cfkamcii- 
to fa^to giiisquam cfccellcrit, per hoc tcmpus requi- 
nturi' quo mortuus eft is, cu|w dc hkrcditate quae- 
ritun Qujod fi f aflio teftamenco quisquam dccefle^' 
pt»: per hoc tcmpiis rcquiritur , quo certiim elle Coe- 
pcnt, iiuUum tc^ harredem extitiiruini 

tunc cnim proprie'quisque ititeftatus deceflillc intel- ' 
ligitur. Quodquideui aliquando loiigo cemporc dc- 
iMratur. In qiid fpajio temjpbris {kpc accidit , . ut 
proximiorc mortub, prox}mu$ efle ind^ik, qii^o^^ 
nem,c teftatore uqii crat prxpmus, ' , , ^ 

. §. 7. Placebat Mtmfjia^eogeniMfercipiei^^ 

Iwcreditatum fucceflionem non elle: id cft,ut, quam^- 

^pmvnis»4^^^'^^^ ^^^^^^^ vQca^ 
tur ad hsnecUtaceiiia^ 9ak ^vmn KoEMtatcth^MOg 
antequam adeat, deceilerit, nihilo magis legitimo ju- 
f^^fequentes admittantur. Quod iterum Prstores 
miftntdx) jure corrrgemcs^i^.hdh^b tottto aiU 
minicuio relinquebant, icd ex ce^natorum ordJ-' 
eos vteabant^ ntpo^ agnaAomi jiire c^is rc^ 
clufo. Sed nos nihil * pertedtiflintb juri descfc' 
fc cupientes^, noftrat coiiftitutiohe (quam dc ju^ 
rc patr6mt«$ hrfihankkte -'ffigjgerchttf , promli.' 
musjfancimus, fucecflionem in agnatorum haetfedi- 

. ' ^ tati- 

' lcn m4)t cinma^ attmenta befomittctK S>a8 fd^cinct ^art i 

Min mal t^Vimtidk Stxmt MfilC? 9iacm bCC Imperatar 

" {^nct iNumtmitoicinmSH^trtetor btfmt 

fncn niigcii. IttctaiMirittpai^ntlttoflm 

iMofi Qcmo aliuiipperfit. '^'1 « - *^ 
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D£ SklUTUSCOl^ttO TKHTUUk fif, 

ta«ibU2i nM e4lc deMgaiKlnaii cutn iicis ;ab^ 
{urdttftt ttiat» quod^ognadi i Anrtort aperciim^ eft ^ 
lioc agj^cis.eile recluTum^ma^Ane cum in oneve quir* , 
icm tiMhfOms ^O^ fequena 

fuccedit : & quod in onere obtinebac , non erac ia - ' 
^^pcrmiflum._.., .r \ 

$. Ad legitimam fiicceifionem nikilooiiaaftiKM' 

di^iiir eciai^ parens , qui contrada fiducia iilium vel 
* filiam» nepocem vel neptexi^^ac deinceps emancipac: ^ 
qni^dr -cx nc^ba co^fticucione omnino induciccur» ut 
emaijfipationcs libcrorum lemper vidcantur QuaJ^^ 
coxxt^OkQBBL fi^ucia fieri, cum apud yeceres non aliter 
hoc obcinebat) niii ipeciall&^ cqncradt idiicia par^i^ 

::, „ '■TJ.Xt?i,u.s ni. , ; • 

SENATUSCONSULTO 

TERTVLUANO. 

De^€^If^ta6uL^/urepr£t$rh. . 

1: £x doodpctm Tabulanun ica ftrido jure uc^l^ 
J':mt^ ft pnepombac liM&^ 
eOS) qui per tceminini fexus neceflitudinem fibi jun-j 
guncur > a<ko;expBllebac » u£ ne <yudem incer jnacrra», 
^ •fiiiiim > filigmve > uko cicroquc l«smdicaci$ capien- . 
c' da: 

(0 9Jun folgCt 2) $uccefio Afcentltnt^um, Afcenden* 

tcs miificn 011* ctben- Dic intemion w gUcrn ift el . 

}n)(ICnid)ts namniortalitacisOfdo^turbatur. i(l (((|plS 
'f^rlNld oaiii.sitb Jure amiqUo nicmant) ab in|eft««» 

V fiiof^finii fittim^ *>ifi hwUiium lk.prmpe«V»tt»- 
A!4^d;paMr>ii0tt Cfat ham^-finu) nfcc mifai adMnp eft» 

^ / / ' ' Digitized by Gopgle 



jf4 tfimr^.Jigmmk^Pi-Trr^ltL 

- I - — —'■ r .»11 r- - — M -^^^— 

ddc jus darct s nili quod PraetoreS cx proximitatc 

$^ I . Sed hae juris atiguftix poftca cmendatae funt« 
Ec prkitts quidem divus CliUdius niifttti^ Ad iUa^^ 
liberorum aaiiilbrum> legitimtm eorum detuUt hx- 
jMdiwMi* • V .'i 

Ai S€H0tusconfukum TcrtuSiaHum* De juite ti^ 

$.1. Poftea autem Scnatusconfulto Tercullianos 
^ttod divi Adriani temporibus faftum eft ^ plemffime 
\ de trifti fiiceejQione matri', isiti etiflM nvi^t defeteii< 
da cautumeft, ut matcr ingenua, trium liberoruittr 
}us luibistis» l^bertit)4 qttatuor^ad bitoia fiiiorum filia«^ 
rumve admittaio!? inteftwo moi^mcmuii^ licet injpo-^ 
teftate parentis fit : Ut fciiicetV cum aHeno juri fub- 

je£b eftf jullii ejws adeac haneditatem, i^ujus }uti 

iubjeda eft. • , • / *, ! ^ ' ♦ ^ ' ' 

Prxferuniurautemmatriiiberi.defuti(^,qtd 
{uirunt, quive fuoram loeo iunt^ fiv6 pimi gtidu^i 
" fivc ulterioris. Scd & fuae niortuac filius vel ftf 
Jk pr^mcur tt cokiftiGUciombu^ matri 
cft, av ix fu^- Pa ter vwfo ucriuique ^ nWi ecittti 
& proavus matri auteponitur, fcilicet cum ititer eoS: 
fcdos de iifleredictie agituif« . Fj^aceif autem i^oti|[at^lii^:! 
• * neu^ 

tm ^atum gineHtttt / bif cnWtc(> ewfieidhMwe^ tisiiD' 
agnatus cii, qui adoafcituf. Ergo fcmtc Dct 93oi(r fcitKn 
6ot)ii ni(I)t «X iute igtiatiotiis irbcn / mo^l abcr jure pc* 
cuiii. J>nDtta ip«in cc ftincn @oim eitiaftcipiru / fo cc6K 

Ctnitftt, ntfi fiduciam cootraJtillct* fcci fucccdcrc vell<# 

V ftuii m Um MniiAiittt anD fdgct / 6« J<» J^i» 

» 

t 
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Ds ^ieiiMitio^^ e^e 

r-- ! ■ . ^ ..1 ■ 

htmy camfiliiqutmfilis^eidiidebttina^^ So» 

ror aiitem conlanguinea pariter cum matre admitte^ 
bftcur. Sed fi fuerant frater & ibror amiittig^unaii 
tc mater Ubera onienita» fractr quideih maatm ex^ 
cliidcbat> communis aucem erat iuereditaSt ex as^uit 

^us nvvum. D€ jurt Uberdrum (uUato^ 

. §. 4. Sed nos conftitutione , quam in Codice nOf 
firo nomine decorato pofuimus> matri iiibvenien- 
dumelleexifiknayimns: re^icientesadnaturam»5C 
puerperium , &: periculum , & iipe mortcm ex hoc 
.qdumat^ibus iUaaun* Ideoqueimpium elle crcdi* 
dimus y casum &ruiitum in ejus admitti detrimenr 
tunu Si enim ingcnua tcr, yei libertina c^uatcr non 

Eeperit» immerito de&audabatur fucceffione fiiot]uni 
berorum. Quid enim peccavit, li non plurcs, fed 
paucos peperit i £t dedimus jus legitimum plenuni 
matribus» fiveingenuisyiivelibertints: &finontet 
enixse fueriTit, vcl c]uater, lcd eum tantum, vel eam, 
^uiquaev^ morteinterceptifimty utfic vocentur ia 
libeforum fiioirum legitinuun fii<xeffioncBU 

Qui^us matcr frapomtur, ^ ^hMCum ml» 

mittitur^ * 
f . Sed cum antca conftitutlones, jura legitinue 
fiicceilumis pericrutantes 1 partim matrem adjuva- 
bont, partim etoi pnegravabant, nec m fi^lidom cam 
vocabant» fed iii quibmdam cafibus tertiom ci par« 

tem 

. iaccfdirci. 2>t Saict irbtt oOcio btn ®ot)Oi uihU tnm 

ter capicbat jarc vemlb : nam mater Qon cft afUMa* 
Prae|«r vcfo ei dabatbonorom pofleflbmcnk Cuonns 
Imp<Tatar in folatiam libCfomm ipfi Icmmam dedit^ 
• dofiec SCtum TeituUiaQum » ab autorc Tertvlio , qoi 
teinforc^^ioiyiuFu vixit» iu dtoonftinatum a fapxcrit , 

at. 

> * 
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cem abftrafacDCes» cerus legititnis 4^^t |>eribni5,m 
«las atttem* coDtraritim faciebaiit < nobis vifiim efr 

retba & fimplici via : mtoem omnibus perfonis legi- 
dfnisanteponi , & iano uUa deimiHiaone, fiUoruiii 
fiMmim iucceilLoneih.accipere : cxcepta fratris 6c fo^ 
roris peribna (iive confanguinei iiQC> iive fbla cqgna-» 
don|s fura iiabentes^; ut quema^modum eam toti aiii 
ordini. lcgitimo prsepofuimus : ita omnes fratres 8c 
Ibrores (iive ieg.icimi imc> iive non) ad capiendas iis* 
reditates fimulvocemus : itatamen^utfiquidem 
lae {brorcs agnatce vel cognatse , & mater defundi vel 
defundx fuperfint, dim^diam quidem mater , aice-l 
ram vero dimidiam partem omnes fiirores iiabeant. 
Si vef 0 matre fupcrftite , & fratre vel fratribus (blis, 
vel etiam ciun fbroribus, five legicima> fivc ibia co^ 
gnationis jura habentibus> inteftatus quis vtl mtefift»; 
ca moriacur^ in capica diftribuacur ejus liatreditas, • * 

- De tutore U&eris fetendo. 

6. Sed quemadmdum nos matribus prolpexU 

mus , ita eas oportet fusefbboli confiilerejfcituris eis, 
quod, ii tucores liberis non pecierint;:» vei in locum re» 
mdtivdi excu&ti intra annmn petere n^iexerint» 
ab eo];um impuberum morientiuin fucceflione n\eri-> 
to rcpcilentur» 

, */ De yulgo qUdLjtUK ' ' ' . 

- §,7. Licet autem vulgo quxdtus fit filius fiUave» . 
poceA tamen ad bona ejus m^cer exTercuilia(ioScna« 
QiSGonfiilto admicti» ' 

- , TITV-- 

ut mater Uio fiiecederet , tjom ttes liiios^pepefelte» 
fijk MMlnM. Vid. VtittiuulM M jitkitr^irtietHmu. 
losfmAnt$ iterukh nikiiiia ex^quat, neglelfU lege id^I» 
"Tabb: ftcglefto SCto Claudiaoo , Tertulliafto. « 8l6cC 
CWify ()icr tDUrbC proximltas attendirct* Sic maref prac» 
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TITULUS IV. 

DE 

SENATU S CON S ULTO 

. . ORFiaANQ. 

P£r cantrarium ainem Hbeii ad bontfnamim in^ 
teftfltafam tdmittanttir cx SenttiisMf^to Ofr* 

dano , quod Orficio &: Rufo coiifulibus efifedum eft 
«livi cempctf^a^» & data eft Cflm liiio > qutin 
filiaclegitimjjhxreditas, cciam/i alieno juri fiiDjedtf 
iinc^ prseferuntid: conialiguinQis & agnaos detuU'^ 

' • ' De nepote ^ nepte. " * 
t. Sed Aeit iiee Setrttte^on^^ nepotesSc 

ncpte5i,ad ^viai iiicceilionem iegitimo )ure jipn voca» 
rencurif poAeal^oc <!bnfticucionibus Prindpaiibus je« 
niendatum etl,uc ad iimilitudinem HUoruffi filiarum-» 
<}ue &i nepoces & aef>ces vocentur» 

%. 1% Sciendiim amcem eftbha)U5modyi (u^^ifiahesi 

tmx cx Tcrculiiano «Sc Orficiano ^enatusconlulcis de-» 
f er^ivur » cafHCis ^ 4^miputione . non )pe|ii|ii» ^ p^cef 
iUam regulam > qua hova? h^dicates kgitimc capi^ 
tis deminucione non pereuiic> fediil^ ibi<c> .q\^££..ex 
lege duodedtn tabularum defetuncur» 

Dt 

• • ■ • •• - • * ' - ' * rr • •• •• •-^ •* tfi Tfri Tif I - . ir 

.: duc ayia paterna cum niatre concurrunt , fiicceillo Rt 

in lineas : Hti txm dnW abti* ^rfommt/ bai$ tKi( 

' b(rf(i&( pr^cipuum. Fratres gcrmani fucc^dunt una cum 

patre , m aut^ jc^o Dic scOtDe^crn / t»iUt)t foHfl per te- 

fiem Voconiam exclqdirtt mttiH* Conf. Fi^kzoiitujt $4 
Ittem Vmil§Mk, Unir per Jm irephisfc^tatibnis tr(rt)tlt 
' ItVlCRt^ciEm afchidentiiitt germSMianiiiq libari admitiip 

• O a . tltt 



« * 



Digitized by Google 



^78 iHgTjiyT- JusTwitAfti LiB , IIL JirAV. _ 

§. j . Noviflimc fcicnduoi eft , ctiam illos libcros , 
•ijui vu!i;o qucefia fuiit, ad maois luprcdiwcttrex^c^ 
4 natusconfulto adiiutd. \ ' • ' " ; . * 

^ jDi^ /iW^ accrefcendi inter hgitimos hittJks. 
%. 4. Si cx plur&os lcgidniis^ terodibftS quidam 
omiferint lixrcditatem , vel niorte vcl alia caufa i«v ' 
pcditi fucrint, quo minus.adcant,.reliquis,cjui adie- 
rinc, adcrefcitiUorum pordo: &licct ame dccdfe- 
xint, ad h«rcdcs taoicn coruni pprtinct* 

TITULUS V. 

DE SUCCESSIONE CO- 

Htnius ordio fi$ccedmtium ab intefiato^ 

^ Oft fuos redes , cosqiie, quos inter fuds hsere- 
jL dcs Practdr & conftitutiones vocant, & poft iegi^ 
timos (quo niimcn) fiint agnaci, & ii, quos^in Idcum 
agnacoium t^am fupra didta Senatusconfiilta , quam 
noftra ercxit conft«utio) proxiiiDiios cognotos Prastor 
' vocac. . . 




^i v^anttiit m Ms odtdim. De ce^Mts 

• minutis^ 
) . Qua partc naturalis cogtiatio ipC(9Atur; ^lant 

agn^ci capice deininuci ^quiquc cx his progenici funt, 
)pc lcgc duodccim Tabuiarum , inter lcgitimps 

.•,-»* . ; • . 'Jiafacn*- 

• X I - _ . II I ■ I ' I • ■ 

' ttt* !{B(tt (fbCt Dal m repraefentationis nt(()r ttAttiaW 

* fii<l)t fiott Dat Jtocm fonjl mt dupicx fiftio 0aia4)t mc» 

mk|]e3 fo tDcrt)cit §emiaii«ratfi nepoces a^fam dc 

inatre cxcludird , btrglCt^Ctl auCt) mit bcn fratribus ttni- 
lyteralibus, fire fint utcrini, five conranguinci , flCf(i)iU 

^ ' 1^1» itaxi^ iniain fucccdMnt cuid paue i& capitd , 
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iiabentur : ie4 a Praecorc tercio ordine vocantur ; ex-« 
ceptis (btis cantutnmodo fratre & (brore eiTiandp^cis> 
non etiam liberis eoruni, quo^ iex AnaUaiiana,cum 
ftacribus ihtegri juris confticucis ji vocac quidem ad 
le^cimam fracris haeredicQtem , five fororis; non 
quis tauGu^n parcibus » ied cum aliqua deminutione^ 
qiiam.fiicife dfc ex ipfiiis conftiCtt(bnis verbis inteUi« 

gerc. Aliis vcro agnacis inferioris gradus, licet ca- 
picis deminutioncm pafli non iint > camen anceponi; 
e4tis« 'phNciH dubia cognaiiir» 

De coym^U f^r fasmmas. 

§. 2. Eo$ ^am^ cjui pet foeminiiii iexus periojtias 
ex cransverlb cognacione junguncur» (ercio gradu pro-« 
^ximicaris nomine Pmor ^d iuccefHonem vocac. 

^ Dt liiefis da$is in^ adoptianemi^ 

* $• 3* Liberi quoque>qui.in adopciva famiiit iiui^ 
.td naturaliom paren(mn li^redicacem hoc eodem 

gradu vo(;antur. * > ' 

D€ vulgo (juncftth» 

$• 4* Vu^p qiUBficos nulios habere agnacos» ma« 
nifeftum eft : cum agnacio a pacre (it.> cognacio k 
macre : hi aucem nullum^patreai habere incelligan-» 
tttr« Eadem racicine ne inter fk quidem poflimc vi^' 
dcri confanguijiei eile: quia confanguinicatis jus fpe-.' 
cics eft agAadonis. Tantum eri;o cognati lynt lioi> 
ficut & macri cognaci func lcaciue omnibus iftis 
^ ea parte compedt bonorum pollellio, qua proxi- 
micads nomine cognad vocantur» 

' Ek 

£ed firatrqm libcri in ftirpes. ©(C Pater arrogator fuc- 
ccdirci DCO) arrogiito plenae a^tatis partidpi , nict)t ObK^ 
Ut adopciyus pacer t)tm adoptivp iilio « f^ifii^n J>it pft^ 
ter naniralis t unD viee ver(a , (kl j£m& fuiieu muttcil^ . 

filKm# oMfEOORMiiiiiKinanDcroadoptiicuilv 

^ • Digitize 
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(jiuoto fftAou agndti, rud xogKali /uccedunt»^ 

§.5, Hoc loco & illud necellario admoncndi Cil^ 
liiuSf agnationis quiaUfp jurc admitri aiiquem.a^l h^-. 
reditatem,et(i decimo grgdu iit, f\vc de lege diiode** 
cin> Tabuiarum cjuaerainusj five de ccU<iio, jq^o Pr-e- 
tot legitiaiis harr^dii^l^ daturum ie. ^qnipi^ poilej(^ 
fionem pqllicctur. Proximitwis yero i^oinine iis lo- 
lis Praccor promittit . bonorum poUefliQnem , q^i us- 
que ad iextum gradum cpgnfi^q^ fun(^ iepti- 
mo Ibbrino fobrinacpe nati nataeve. ^ (4.) 

TITULUS VL - 

GRADIBUS COGNA' 

- T101SIUM.X 

ContinuattQp cognationis divi/to. 

HOc loco necellarium eft exponere, quemadmo- 
dum gradqs cognationis numerentur. Quare 
. inprimis admoncndi uimu.^, cognationem iliatn (u- 
pranumerari, aliaminfr^i aliamex transverib^quaB 
^tiam a latere dicitur. Superior cognacio eft paren^ 
tum, inferior liberorum, ex transverfo fratrum Ib-» 
rorumve9& eormn,qui qu^eve ex iiis generantur» & 
tonvenienter patrui, amitx» avimculi» miftertera^ 
Et lupcrior quidcm & inferior cognatio a primo gra- 
du incipit i ac ea , qpx ex cransverlb numeraau:^ 
a iccundo. * v : . u.. . . , 

fnnc Adfccndemes 6a, fo fmtl OKtn tiad) Dert 

ColUtcralibus. Hinc ^Sttueffio CeMauti^iian. Colla- 
terales dicuntur» qui defiui<£io a latere coniunAi funt: 

S)\(x mt> qriVogfr , mt tmrer &iefen ab imcAito fve- 
- cedirc y Refp; SM^ tm dttii 9lofnifA(o gu^i fiKsce* 

V di((c Mop &(( Agnatui prbkiniac i Dte Co^ati aUt n)a# 

ccn 
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* • Primus gradtfs^ 

1* Prioio gradu eft fupra pacer^ ,auuer; iutrt 
fiUus^. filia« . ^ 

SecunduSjB ^ 
$• z. $ecundo gradu fiipra avas»avk} infra nepo^^ 

nepcis; ex cransverlb fratcr, foror. 

$.3. Tcrtio gradii fupra proaviis , proavia; inFra 
pronepos , pronepcis j ex cransverib fracris ibrorisque 
nlius, Hlia; & cdhvenienter pacnius » athita, avun-* ^ 
cuius, matertera. Pacruus eft fracer patris, qui 
Gv2oa mji9%iikK(^ appcllacim Avunculiis cft fracer 
flnatris, qniGrseee fikn\^Jihx^ dicitur. Ec «terque 
proinj/cuc ^lm appeiiacuc Amiu.eft pacrislbror» ^ ^ 
(\Mx Grarcc wVrfiif § appdlatttr. Matertcra vert 
matrisibror, qcueGr^cc /u«7^ii^iAfjt didcuri& uira- . 
que prouu&ue ^ appcUacur. - 

Qunrtus. 

§.4. Quarto gradu fiipra abaviis, abavia ; inFra 
abnepos» abncpciS) cx cransverib fracris Ibrorisque. 
ncpos ncpcisve ; ^ convenienter patruus magnus, a- 
imta uiagna, id eft, avi fraccr & Ibror i item avun- 
culusmagmii» & mACcrccra nmgnai idcftadvicfra- 

ter 

— i L 

r«n a«e mitoftWoflpm , mib obfAon metne Sdjmeflcr mei^ 

• ne Agnaia j(i , fo mt Doct) Lcx Voconia ^icrimun iU^ 

• roieDec ©ec ®(Mer aber i|l impropwc mw Agnatus . bo^ 

felbiger , mie fcbon gefaget morDen , Dem @ot)ii 

ex )ure agQauonit . otMr haereditario , fot^cm jbm 
peculii vel pttronanis feccedinf. Coof. Gebauer m 

«nm mii>*atrct ik fcrtfw ; fcemi Ne- «(ftmefier mac r 

auc() Cine Agnata ; (te muHe ater nod) in pama poteftate 
' fei^n 5 emanci|^tionc eninv jus agnationis tollebafur. 

• 51iict) fucctdinen nur aUein fratres gcrmani & confan- ' 

' sajnai^nitl^ aM( iMtuMrink Jusxuui&iwa ()at^iectite6en^ ) 

^ > fm - 
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ter &C Ibror conlobrinus , confobrina , id eft , cjui 
cjuaeve ex fororibus auc fratnbus procreahtur. Sed 
quidam rede confbbrinos eos proprie dici putant,qui 
cx duabus ibroribus progenerantur, quafi conforo- 
rinos; cosvero, qui ex duobus fratribus progene-* 
rantur, proprie fratres patrucles vocari, Si autem 
cx duobus fratribus filio^ palcuntur, forores pacrueles 
appcUari, At eos , qui ex fratrc & forore progciie- 
rantur, amitinos propric dici putant, Amitse tusc 
filii conlbbriiaum tc appellant ; tu illos amitinos, 

§. 5, Quinto gradu fiipra atavus, atavia*, infra aN 
nepos , atneptis \ ex transverfo fratris fororisque pro- 
ncpos, proneptis*, & convenienter propatruus , pro- 
tmita, ideft: proavi fratcr & foror; & proavuncu- 
lus & promatertcra, id eft, proaviic frater &' foror» 
Item fratris patruelis vcl fororis pacruclis confobrini 

6 confobrinx, amitini 6c amitin^e filius, filia* Pro- 
piiis fobrino, propjus fobrina. Hi func patrui ma- 
ghi , amitii? magna: , avuncuii magni , matertcne ma- 
gnar filius, filia, 

fadS einc Siciibcinmg gcttoffcii , unb nicbt aD<in omncs 

emancipatos agnatos, fonbctn aud) cognatos ad fuccelHo- 
ncm acjmiitiret. Fmres UUD forores fuit) alfo bic nd(t)flcru 

fcie cu^ jus fuccedendi J)abcn , uuD l)erna(() tbrc SCinbcc 

per jm repracfentationis. Uub mcil bafllC flC|)alUn mitD/ 

fca^ man bicrin baupifd(t)li(t) auf bic Affedion unD imen- 
tion bcj Ocfundii ju fc^tu t)abt i fo praefumirct man aucDi 
liaf 6cc Der^-^^us bcniemgcnam mciflcn licbt/ Dcr il)in 
dup^* i iDanbt fcD- iDabic ancb nunmcbr bic 

ab bilateralcs ))it unilatcrales , fivc 

/e uterinos ausfcbltcjfcn , mcltbe b0(I) 

iiifcue fucccdirien. Si fratrum vel foro- 
it , obtinet jus reprxfcntationis inter col- 
Si fratrcs cum adfccndentc concurrunt , ()a^ 
i^mcr iUCCfl OCiaga; Adfcendemes a fracribus cx« 

clu- 




Dl GHtADIBaS C0GKAT« ft$ 

$. 6. Seyxo gtflda fiipra tntavus , trittvia j infra 
trincpos, trineptis, ex tnmsverfo fratris fororisqiie 
abi^epos, abneptisi &: convenientcr abpatruus, ab- 
fimita, id eft, abavi frater & foror; abaVunculus» 
abmatertera, ideft, abavix fracer & foror*, (item 
propacrui, proaaucas> proavunculi,promatercerac n- 
* iius, fiUa; item propiiis fobrino> fobrinave fiUus - 
filia,) item confobrini, eonfbbruiae nepos , ncpcis ; 
il3emjfobrini,folmnae,ideft , qui quacvc cx fratribus, 
yd fimribus papii^Ub^tet C9nfo)»rinisi^vel aoiitini^ 
prugenerantur, 

$. 7. Hadeiius^ olfeB^ fofficiat, quemadmodum 
^gradus cognationis numerentur. Namque cx his pr- 
lam eft inceUigeie , quemadmodum uUeriores quoc][aa 
gradtts numerate dcbeamus : quippc Acnper genera}* 
ta perfona gradum adjicit,ut longe faciliusfit refpoak 
^ere, quoto quisquc^du ik^^iuam propci^ cognar 
donis appeUatione quemquam dcwtacc* 

gr^i^^ agnktimif. 

.^. Agnationis qi^o^ue gradus eodcm mpdo nu- 
.mcrantiur. . , * 



cluduntiir 5 tfitmi^ f(C 6cplir adtfiiteim propter 

^•"•gratum anitnum. In Saxwiia tamen adfccndenres ex*» 
.dudunc fratres , & foli parentes fucccdunt. Qii. Aa 

* iracre ic fratris filiis teliftis hi ctiam fuccedant? Refp; 

* ' giic ft* Vmtix fu nj(ftl'fucccdiren ; Itm iH i\m 

M, &c(.rt(ilKt id ; alfo iniiflcn fto etn jus fubfidiarium 

tllba. |)a( r(l bor Jus ^iepraefemaQdt , Avxmim 

* ^ilci Dorbonbcn/lHc fte <m«fct)licffni ©fiilje. 3llfd tottefi 
' 6jc ®r«l)<rfc5tinDec an il)re« Sqrer* StcHc. SEBenrtiaa^ 

" ' ' iCC '%ftlberfi?5Eint)Ct 6a jlnD f fucccduot ia capita , non 

" in airpes; bcnu c^ ifl (ctncc ba^ bcc (Ic aufrolicffc. Jus 

' mfsfeqi^ (cippcr.fuppoBij^i^jtodcit^^ j^icc 
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^radnum deJcripUone. 

* §• Scd cutn magts veritas ciculata fide,quam pcr 
nujces, auiinis homiiium infigacur, ideo negei&riuui 
d[uximu$ poft n^rratbn^m graduUm i e6$ 'etiam pne« 

^ntl Ubro inlcribi, cjuatenus poflinc & auribus , 8i 

oculorum infp^dione adoleKcnces ^erte^iHu^aai 
graduum^do^tiwiimadipifQi, v 

TITVLYS Vll. 

DE SERVILI COGN4- 

. TIONA. . ^ - 

IUiudcertiim«ft« adibivttcsiM^wnDmes i^^ 
tem 'edidi , qua proximitatis nonunc bonorum 
poileiCo promiccicur:i; nontjper&iaerQ ; xmx nec uUa 
entiqaa tege taUs cogria^ SM np» 

•ftra confticiitione, quam pro jure pacronatus fecimusj^ 
(quod jjus usquc adbnoftraj tfituporft. facis oblcuruuji» 
atque nube pkniii;n« ic un<liquc conf uliim foerat} & 
hoc humanitate fuggerente conceffimuSjUt, fi c|uis in 
fervili couftitutus conibrtio y liberum vci libcros ha- 
buerit, five ex Ubem, fiYC cx fepvitis condicfonis 

muiiere; 

; - — — ^ — ^ — — , — — ' \ 

abcrmctNnfle boh ieimm Patruo , oonfcinem ^l^ antq^ 

fctloifcn. iSic ftnbaae aqualiteragnati defunao^gc 6(0119 
d)cn hinc fubitlonem Iq iQcuin, fed fqcQedvhc^Vc piromio« 

^ IBrilttcrj^jtiRtM^inbccn. H^c coim jus eftfi<f(ie> du. 

piex geUi^ft Adjofa, 0e flc^ct aii* qat mHbt an. Bcnn J(t> mu^ 
fingircn/ fu rurfrch , unb ibc gjaicr ritctu biebcr , unb t|i 

1)00) lObt/ micfan Cr rucfcn? Fi<aio debet imitari na* 
• turam, at Yero per naturam impoffibile cft, ut hic in 

locum fubeat.^ sjjg) t)cn ^riiiHcfe«inb{rn afcr bwuAf 
vH m fincfiiUaa. »10. bici fr.9i»aHf Mi M« 110$! 

Libeii 
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malicre : velxonccai^ierva muliei: ex Ubcro vel JLervo 
habaeric 4iberos cujusciinque icxuss & ^ liberta(em 
his pervenicnubiis, ii, qui ex lervili ventre nati funr,' 
jUberuccm meruerint, vel, dum muiieres liberxerant;» 
ipil in iervituce eos habuerinc» Sc poftea ad libcrcacem 
jp^rvonerinC) uc hi omnes ad ruccelliQnem patris vcl 
naoris veniant a : pacronatus jurc in hac parcc fopico. 
Hos enim Uberos non ftllum in fuorum parenttim 
6icccifioncm.;iicd eciam alccrum in akerius iuccciEo- 
jfiftm niupiam vocavimussi cx iUa; 'kge fpedalitcr eot 

yocantes, five j(bU inveniantur, qui in lervitute nati, 
Sc poftea nii^umiilliunc^ hve una com aliis^quipQi); 
Ubercacem parcncum concepti {unt, iive ex eoaem 

patrCt 'five ex eadem macre, live ex aliis nuptiis, ad 

lifxiiUcudinc^ Otfi^;^ qui cx Ju(Usi nupcus procrcact 
fenc. , ' ' ; . ' 

' Liberi frarris germani excludunt fratrem ucerinum vel 
' eofifimguiacun) per jutf repraernoraiMiniii Frttcc utcii» 
' ' nw fd*€0iifaafuififus'.exclii4ic fiepotes firatriis gomtti. 
. . S)tmnin fiMI IKII jiM reprsfqiutioms ni^t (iott/, IIHll 
i|l bcc unilaieralif ndftcc i DCC «nlHCC fan pcr jus rcprae* 
fentatioiU3 nt(t)t ^(fOUf fab(<n- RcfKfko confanguineo & 

uicrino ccbcn 6ct)&c. ^)albbrul)er<'5tint)cr fucccdircn pct 

jus repracfcntationis, Itwm nOCt) ciu ^^albSrUbCC ba 

Dcc ftc aulfcblutfil. c8aterj^^^ut)cc l)ciiTct man ^«<v. » 

. ; suun ^oiic loco parcntum. 2>ic Parcmes ()abcn bic 9lU 
^^11 flCncnnCt/)^» ImW; Vid Forncrh/s #» /«r: 

' Reriqtiic ^uis pttrmim > imb SBniDctl^iKitiOcr/ fncr ftoA 

" '^eedircr ? RerplRatkme graAit jtltfr tCQM Jefimdo 

' itrid) nafK/ unD alfo foUcn fic 6ci)Dc crbcn nact) bcn Prirf- 
tipiis juris civiiis i aDctn Dic PraAici fagcu Do(() ; 95ru^ 
DcrS^Jtinbci' f(t)liciT«n t>eii Patr^um au^. 31u(t) t)icc t)cif< 

- ftt ii : Amor magis dcfccndit, quam adfccndit. SRaU 

itc^ci OAcauf ^ i»cu Dcr Tcftator m Uc^cu (icbat)t> M^^ 

gis vero amamus ^dcrcendentcs , quanv -adlceiuleQies. 3n 
* BcrSbdtifl C< miriUI ^^m» l imcrim rccqitiim y 

, %\n Pcttb IMM Dicfcr ^Ucgut : SBcmi (ctne S&rit&crii 

j{iH&CP ftnt) I CC4K1C| man nac() Dtt Ujroxi^cate ^ra- 

0 0 ; dttoip 



« 



Digitizocl by Gt)Oglt: 



^ ' l2ll5Tm?T. JUSTWMNI LlB 

; — , — , . — . ■ ' 

• * ' . CoSa^tio orditium ^ graduumm 

I. Repetitis icdqueommtMis, qux jam tradidi* 
Bius, appaiet,non lenipercos, qui parem gradum 
CDgnationis obtinent» pariter vocwi: eoque ampiiu^ 
ne eum quidcm , qui proximior fit cognatus , fem- - 
per pociorem eile. Cum enim prima caula lit fao* 
mmteeredum, &edrtim, quosiater (iiosiumdei 
' cmimeravimu^ , apparet,proncpotem vclabnepotem 
detunCki potiorem 6lle , quam tratremj aut patrem 
matitimque defundi : Kxxxxa afioqui pater qoidein 6c • 
niater (ut fupra quoque tradidimus) primum gradum 
cognationis obdneant, fratcr veiro iecundum > pro^ 
nepds adcem terrio gradu: iit cognationts«^ ^mepos 
quarco. Ncc incercft, in poteftacc mQriencis fueric^ 
innon»^quodvelemancipatufj vettjt emahdpato^. - 
«it foBmineo icxu propagacus cft. Amotis quoquH 
iliis bxredibus» & quos mcer iiios Iiorredes vocari di- 
.ximus» agnatus» qui iategrum |us bi^ibet agnajtbmSk 
cciamfi longidimo gradu fit , plerumque potior ha- 
betur, quam proximior cognacus. Nam patruii^e- 
pos vdi [vonepos avtihculo vei mttdrtera? prsfeittuv 
Toties igitur dicimus, auc pociorem haberi eum, qui 
pf pximiorcm gradum cognacionis ob^uiet aijit pari* 
tec Vocari eos , quicognatiiimt, quoties neque iuo- 
rum haeredum, quique inccr fuos ha^rcdes func, ne- 
que agnationis jure .aiiqui^ prifem 'dtbeat» fecfm» 
dujqn ca, quae tradidimus : exceptis fratre & forbre 
cmancipatisj qui ad fucccniQuem .fratri^m yel Ibro- 
rum«vocamur: qui etfi capitse deminud iiint» taqoen 
prarfcruncur crceris uiccrioris gradus agnacis. ^*^*'* 



da«m fecundum computationem cirilem » nt(()t Cano- 

-siicam. ®ef(l)n)ifl(r::XmlMr, iMtit ofletn ^interloffm 
tiMKMttv erbea «(luis paitibus ju^l^ eel^sDifiec^JEKlr 



Digitized by Google 



« / 



TITOLUS VUL 

DE SUCCESSIONE LI- 

BERTORUM. 

Qm/uceeibmt. Dt legc XILTM. 

NUdc 4e Ubeit^nmi botijs viiletmiii. Olim itt^ 
que licebdt liberto patronum fuum impunc te- 
ftamenco prscerire ; nam ita demum lex duodecim 
Tabularum adhamdimem Ubertivocftb^ i 

fi inteftatus morcuus cllet libertus> hxrcdc fuo nuUo 
r^Uf^ Itaque inceikaco morcuo Uberto , U is iuum 
lunrecfem r^Uquttlec , patrma nihil in bonis cjus jurb 

erat. Et fi quidcm ex naturalibus libcris aUquem 

£uun hseredem reUquiilet , miUa videbacur quereia : 
fi vc?o>a<top€tvu$ fiUus (uiflcc ^ apqu iniquum crat, 
nihil juris pairoaQ fupcrelle, v 

^ Qua de cauA poftea Pnetoris cdido hsc juri^ 

iniquitas cmendata eft. Sive cnim facicbat teftamen- 
(umlibertus, jubebacur ica ceftari^ uc.pacrono narr 
tem dimidiam bonorum fuorum rcHnqueretl& fi aut 
nihil, aucminus parte dimidia reliquerat , dabatut 
patrono concra ubulfis teftamentiipards dimidis bo« 
^orum polleilio* Sive inteftatus moriebttur » iti# 

hzrcT 

nmim . 1 1 ■ . , . ■ ■ i ■■ i i » ■ , 

grada remotiores exdoduat : pares grada pariter admiN 

taatur. m\i xmn i\m t)in(erltc{fc a. @cf(|)iM(l<r^J(int)cr, 
tce eini ota; tfl topp<i(®cfi(On)iftc^JtniD MttSauninb 
fecr 9tiiitiri v.g. nwn x. mwcr are^wcflcrn [m^ 

{^en ? Sc^ DnpHci • vkiciilo eonjonAm befommt do» 
plicem portionem , bCC onbcrc fimpliei vim^ulo jun^fau 

luir cinc Cfi^ tfl f({)on (jcmcl&ct mocben/ baf i bn: fratcc 
unUatcralis bem bjiateraii im& DoDburrigcn SSrubec fteJ Dc- 
fijDfti wicOcn mu(S / n?eil man gtaubet , Pap bCf l>efuRAus 
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iisrede r^lici^ hlio adopcivo dabacur gujuc patrono 
contra hun^ BitaA hstedem oatxk c^mime bonoraiid 
pctfleOSo. Prodefle autefn lioerto folebant ad exchi- 
itendum patroaum ^atufalcs liberi, non iolum quos 
in pbteitete niostAs ctmpore habefaacUed etiam 
cipati ^ in adopcionem dati: fi modo ex alic|ua partc 
fyApxx b^redes erant , aut |>ra;teriti conpra (abulac 
bonoruni pofleffionem ex edidh) PnetorfQ pefdtraat» 
^aQi exii*c?^da(.i nuU.p mqdo repeliepant patronum, \ - 

Dc kge PafM. 

« $12, Poftea vero kge Papia adaui^Ba iinit jon^ pft« 

tronorum,qui locupletiores libertos habebant. Cau-* 
tum efl enim^ut ex bonis..ejuStq\u^textiw\^^igiaii 
miUium patnmonmm iettq|iierat % & paticiore^ » qiian% 
tres liberos habebat, (five is teftamento fado, (ive in- 
teiktus mpri9xu& cm) viciiis pars pacrono d«be;tecur« 
Itaquecum unum quidcm nlium fiUamvt hsredem 
reliquerjic libertus , perindc pars dimidia debebatur 

fmtjirono^ acii is iliie uIIq hiio hliave inteftatLUs deQeCi 
cmn vero duos duasve hamdes reliquerat, ter^ 
Cia par$ debebatur patrono; [\ tres rQliquerat^i repel-r 
leba^ui; ptoronus; ^ 

§. 3. Scd noftra conftitutio (quam pro omnina- 
'tkme 9 Gra:ca lingua compepdiolb tradatu hdpitet 
ounpoiuimus) iu hujusmodi caufiun defiiuvit : uc» fi 

quidem libertus vel iiberta minores centenariis iin^ * 

id eft s; uuAus oemum aureis hebeant fubftanaam (lic ' 

enun 

. £t ex cadcm raiianc ((t)Ilgjfert Die 5finlXC tmi iNXIi 
^ WtktrX SStttbcr j Om fratrem UDilaceralcm aul, OCil ttKllt 

nur barauf tui)tti auf tDen bec DcFunftut m meiften Re^ 
ficxiaa (ni&erl aber ift cl/ mimciiiet fi^it 

r.. Ulateralis n«>ei« Mil jtiliciii firatre MihcaMli ceacum» 

* m\ OtQn iti foic^ §a9 ^iW^ mr mH man fliai^' 

• V . ' 6ct/ 
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tnkn legis Papue fimi0»mjntei|u?gcku iuj]iu«^u( pro 
rt^le &flerai9 uiaus mimu compiiiecur) Duttum lo^ 

cum ^aboac paQroiius in cocum iW<^ciiyLonQ ; U lainen 
tedHmemuiti fiMierbb Sin mkttm inneAaa decelle- 
rinc, nuUo Ub^ontin reli&o, uuk pacronacus jus,. « 
ifood cm ex le^e. duodedm Ta^uWui^^ > incegrum 
n& kvmviML : Cumyaosuijomccncenttiisfinttliiue^ 
redes vel bonorum pollellores liberos habcant, ilvc 
omun» iive^plm^ cuiuscunque ^txw Melgra^i^ ^ ^ 
Ms iiicceffiopcs pttrenmm dedmumusif atronis omni^ 
bus modis una cum iua progenie lemotis. Sin autem 
fine libefis dfcceflcrim ; iiquidcm intcftau^c^ omnem 
1uilte<tit«cem patroDos ptaronasque yoqavimus. Si 
. vero cellamencum quklem fecerinc , patronos aufen^ 
iutpacrohas pntteiierint» cummUos lilperos habte* 
rent, vcl habcnies eos exhjeredaveiint , vel mater, 
five avus niaternus eos prxcerierinCt ica quod nou 
poffint crgui inofHciola eorum teftamenca» tunc t% 
noftra confticucione per bonorum poHeflloncm con- * 
trat tabulas non dimidiam, (ut antea) J(ed tertiam par- 
tem bonorum liberci coniequantur » vel quod deeft 
cis, ex confticucione noftra repleamr, liquando mi- 
nus certia parte bonorunvruorum libeitus vel iiberca 
tis reliquerit : ita iine onere , uc nec liberis Ubenl 
liberueve ex ea parte legau ' vel iideiconiiiulla prx- 

Mul. 

Ut, t>(\f( bie Hibt M Dcfundi geaen feincJ ob f(t)on i^olfc' * 
\ iixniqm aSruDert entfd fo ftarcE nicl)r met)r feo / decrefcit 
amof, S)cAbt (Bebu^rt ttitt um eitKn <SraD roeifcc jurutff 
Ixttfet eiin eac^fen; tt ifl cin ()tt^(tK« 3le(t)(- ' & tm 

, cum germanl fratris filio i itm IplA Ct cioen ®tab mU 

! leriinitf jnrr/ fo tfl cr f(Hiv it»r«^ 

latiqe Qet)er bic SoccHBo ab Intcftaid iii AliaMfaltim! 
Refp. Rationc cognatorunrj qel)ei fie biM"f ^^'i ficfcenben 

GTaduni fccundum computationem civilcm » unb bil) 

. . tta Agp»$u bi$ ouf tm fSoi ^ifftc ei , 

^ ^ * Digitized by Gopgle 
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terdC ibror; cdnfbbrinus, coniobritifl» id eft, qui 
quaeve cx {broribus aut fratnbus procreantur. Sed 
quidam rc<fte conibbrmos cos proprie dici |utant;t qut ^ 
cx duabus feroribus progcnerantur, quafi conlbro-'* 
rinos; cos vero, <juiex ^wbus .fratfilp.us.OT^ 
rantur 9 proprie fratres patruelcs vocari,\ ^i ^tcca 

cx duobus fratribus fili^e nafcuntur , (brores patruelcs 
^pcilari,. Ac cos y qui ex fratrj;, & %ftf.^ progcne- 
rautur, aniitihos proprie dici ptitanij VA^^ 
fiiii confobrinum tc app^llant ; tu illos amitinos. 

$.5« QuintQ gradu &pra acavus, atif^iav in&a a(« 
nepos, acneptis; ex transverfb ffdcris fcirorisquc pn*-» 
ncpos^i proncpti^i & convenicntcr propatruus , pro- 
«mica, lA <:ft ; fxom fetmr lQnx)r$ ^ pooayunci;^ 
lus & promatertera, id eft, proavi« fracBr & fowR 
Itcm natris patruclis vcl fororis .patruciis confobrini 
& conibbrinx » amitini & a^utin^ iiliu3 » iUia. PrO" 
pius fobrinoj propjus (bbrina. Hi fonc patrui ma« 

^ni, mniuie magn^, aYuncuiimagniamaccrterae ma« 
gn^filius, filia, 

• ' ' Sextuf. 

im im Sicnftcrunfl QctrDffcii , unl) ni(()t aDicin onmc* 

cmancip^tos agnatos, fonbctn auc^ cognatos ad fuccellio* 
ocm a^iticct- Pratres unD rorores fint) Olfo t>ic nd4)tlcn# 

M% (iiiTjttr fuacedendi i)aiKt|» .un& 6(tna(i) ibct SCintMi? 

per juimraBfcataciimis. Uttfr |MfU( flCNttR WMfOi 

Daf wan oicdn ^aup(fd4)ri4) auf bk Ai&aton inA imeB* 
. tion btfOcfUnfti ju febcu l)afeei fo prajfwnnirctman auct), 
Dafi bcc Defunaus t)cnjenigcn am mcijlcn Itcbc / bcc ii)in 
dupiici vittcuio Detmanbt fct)« Ba^fc aucb numnibr bic 

fratrcs gcrmani. unb bilatcralcs,.))ic unilatcralcs 9 five 
conrang»i9mt fivo uuunas aulff^U^^ ncM)t 
DPC.Diefcm prQioiiaie fuocfdict^ Si fratrum vdt foro* 
inm li(>eri adAinc^ obiin^ jiiai«pr»fa|ianoni< imcr cd* 
laccrales. fratrfit^cnm adfcendame coocumiac > "^d^ 
(Kn )Kt ^omcc iUttd g^laja; Adrccn<jcnftei a iraaibiis tx^ 
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6. Sejcto gtadu fupra tritavus, tritavia i infra 
ttinepos, trineptls, ex cr«isycr(b fratris ibrorisque 
abnepos, abneptisj & convenicnter abpatriius> ab. 
ainitar» id cft, abavi frater & foror *, abavunculus, 
flbmatertera, idcft, abavix fratcr & Ibror^ (itcm 
propatrui, proamita?» proavunculi,promatcrcerar fi- 
Uus» filia; item propiiis fobrino> ibbrinaye iiUus 
filia-,) item confbbrini, eonfobrinaf nepos , ncptis j 
item iQbrini,j(bbrinae,id eft , qui cmacvc cx fratribus, 
yd icmribus papruelib^s^tet c^ntopnnis^vei aoutini^ 
progenerancur, 

De retiififu groMiuss 

$. 7. Ha<aerius oftMulifre futfcciat, qucmadmodum 
^dUs cognationis namefentim i^miqiie ex his pir- 
iani eft inte%cre,quQmadmodum ukeriores quoque 
Igradus iiumezated^amus 2 quippe fctnper generar 
ta pcrfona gradum adjicit,ut longe faciliusfit reipon*' 
€lere, quoto quisquc gradu iit,<|aam propri^ cogiu- 
^nis appeUitione qaem^pnm denotase* 

-^.i Aguat^oJDjis qt\o<jue gradus eodem modo nu- 

jwrantiir» . . . 

, , Dt 

^ dudttmttf 5 ^«(jat^ fic ^cgljr. adtfiitditt propttc 
\';gracum anittium. Ih Skiama tamten adrcendentes ex« 

dudunc fratres , & foli parentcs fucccdunt. Qu. Aa 

fracre & fratris filiis reliAis hi ctiam fuccedant? Refp; 

gur (lct) f5nneii fie nid)l "fucccdiren ; bcan U iil einer 
Mf Der ndt)cr itl, a(fo miiKen f»«n ius fubfidiarluni 

i^dktL l|i baj jus ^reprarfemaiiili , A(n »eil CfH 

^ ebrtKinbcn/btr fie <in<f(()lit(fen oi^ Sllfa ttuii 
' Die 9^t)erS^JrinlHc,<m tbrct %(t.i^ aBenni(m« 

" lec 35rul»erS?JCinl)ec Btt jlnD / mcd^Amt In capita, non 

" m riirpes; Denn ti ijlfeiner btt^ Ocr jte aulft^Ueifc. Jus 
' tm^m;^ Spxvt 
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' §, Scd ciim magis veritas oculata fide,c]uam per 
am:es:i auimis hominum iufigatur, ideo nec^eilariLLUi 
doximu^ poft narration^m gradaum » e6$ tdam pra?« 

icntl libro infcribi > t]Liatenus poflint & auribus , dc 
oculpiTW infp^dione adoleicences ^crfeAii&maai 

graduum. do^himtn adipifi;i« 

TITVLVS VU. ■ 

DE SERViLl COGNA- 

. . TIOHE. 

IUudcemimcft^ adietvik^cogni^^ illaip 
tem cdiAi y qpia proxiniitatis nonvine bonorum 
{>oflei&Qprmmtacur:i. noapcr&n^rQ; nam nec uUa 
flntiqua lege taUs <;»gnatiQ ^Cohlpii^^ S^ njoU 

ftra confticutione> quam pro jure patronatus fecimus,^ 
(quod jus usque ai.noftcdj tempor^ faus^ obicui^ujin) 
atqiie nube pleniKn* & ^ndique CQnfulum faerat)& 
hoc humanitate fu^^erente conce(Iimiis,utj fi quis in 
krvili conftitutus conlbrtio / liberum vei liberos ha-< 
Jbuerit» iive ex liberat five ex ktsnik cbndicfomi 

.^. uuUiere; 

* . . .... ^ 

- ^ ■« 

flbcr mccl^cn fle ttoh fcinem Patruo. t)onftimm ^*'*» auJgti 

fctloffen. ete ftnbOlk^Kqualiier agn«ti.defunao,{KilC 
4Ktl ttine fubiuonem iq locum» fed faccedMnt jure propnoi 

TiTius t)ai biefei niibtxm occ|}aiibiti. IHeWJ»» ^«p» 
(«taiiotMs «ot Ruc ilatt Un atubect^Sinbetit / itti^tbe» 

, ntUberieMntwyCtflbccn. enlm jus eft fi^a s du- 

piexSdtie^cft odibfa; fic gc&ct au(6 gat ni*t an- Jiciin tcft mu> • 
. iingircn/ fic rucftcn i unb it)c 93aicc rutfte l)ic()^c # unb i|l 

bOO) lObt / tl)ie tan Cr rucfcn? Fiaio debet imiuri na- 
' turam . at vcro pcr naturam impoffibile cft , ui hic in 

locum fubeat.^. 55^ be» qscubcrfoiljnbccn abec bcaudie 
^ m WKfiaun, m,%iKi 9mauf Mi m no«. 

Libeii ' 
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mulicre : vel concra^ierva mulier ex libcro vel lervo 
htdMierii: libcros cujascanque lextts & ad libercatiem 
his perveiiiencibiis, ii, qui ex (ervili vencrc naci (imc, 
liJbercacem meruerinc, vel, dum nuiiieres libcrx erani;» 
ipfi in lervituce eos habuerinc» 8c poftea ad libercaceni 
j>^rv^ierinc, uc ili omncs ad fuccellionem pacris vcl 
i04Cris venianc ^ pacronacus jurc in hac parce iapiCD. 
Hqs enim Uberos non CikvLm in fuorum parenctim 
|iicceifiancm;iifd eciam alcerum in aicerius fucceilioh 
f»vck niucuam vocavimu^» cx illa; 'lege ^>ectaUcer eoa 

yocances , fwc fbli inveniancur, qui in lervicuce naci, 
Sc pofteamanumi^iunc» iive una cum aliisjquiuQiik 
Ubertacem parentum concepci (unt> five ex eoden) 
gacre) 'live ex eadem macre, live ex aliis nuptiis, ad 
|iixuUcudinq;u eorijM^ii ^ui ex juftis nupciis proaeaci 
' fittxc* . * ; * . 

» ^_ 

* Liberi frarris gemani exduduDt fratrem uccrinum vel 
eoofsmguiiieurD ptr jui repraUifnratiflnii. Fmer uienh 
- nus fd cofiiaiguin«us .exdii4k siepoces firatm gamai« 
. JDfmnirt fiAt iMi. Jot reprs^ntatioim fiait/J»MI 

ift ocr uhiUtcr^u* naftcr t m anbcre ton pcr jus rep«t* 

fentationl^ nt(t)t ^(fOUf fabtcn* ReliAo cotifanguineo & 

uterino crboi 6tt)t)e. ^)albbrul)<r<'ilinl)(r fuccediitn ptif 

jus repricrcntationis, nwlH nOCt) Ciu ^XllbfcrUbCr iKl 

. Dcc ftc (uijfct)lictfc(. Q^tcrii ' ^ubcr t)cijfcr mmi ^<iy. > 

. »^ fuoc loco parentum. 2>ic Parcmes |)aben Dic 91b 
. Utt ^mmtiDm^ Itm. Vid FoRNERius i» iSg^* /«fv 

" Reiiquit quis patfQum , «nb SSruDcr^jtmDcr/ Mf fto^ 

" '^ecdircr? Rerp:Rat1ofie gradus flnd iC|)Mftcni ^efinifto 

^ «lcid) nal>c7 uui) alfo foltcu |u CcdDc crbcn nac^ bcn Priti- 

«ipiis juris cirilis i nBCtn DiC PraAici (agcn DOC() : SBrilf 

tcrS^JJinltt' f(t>lic(fcn t)en Patr»um au^ 9Iuct) l)icr bcif^ 

~ ftt Ci : Amor m^is dcfcendit, quam adfccndit. SKail 
(tC)K(t><U:<U^^ JDCatKrTeftatoco^ U^- 
f U mo anunnus ^<;endentes , quanv adfceadeiiiM. 3n 

; . Dcr S^tift C< niK m ptffbWti^ ' ificcrim receptiim i 
jMc Pinis DM6ct N9 Dfcfcr dlcgul : aBmi (etni4BciiDcrS« 
XiB&ct; Da fmD i c«(t)tia ntan nact) Djc Bjroxi^wute jra- 

0 0 ; duuiyi 
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• * CoUatio oriifium ^ graduunu 

§. I. Rcpetitis itaquc omnitms , quie jam tradidi-^ 
mius> apparec^non lemper cos, qui parem gradum' 
cognttnonis obtinent) pariter vocari: eoque ampUuSf 
jie eum quideni , qui proximior fit cognatus > fem- 
per potiorcm elle. Cum enim prima cauia iic iuo^» 
mm hisredum , & eonim , , quos iiicer (vM 4iamdei 
' cminieravimus > apparv^tjpronej^otem vclabnepotcm 

defundi potiorcm eHb ^ quamtratrems fiiu( patrem 
maoismque defun&t r fcam aUoqin fmt^ quidein 4lc > 
mater (ut fiipra quoquc tradidimus) primum gradum 
co^^Cionis obtin^ant , Irater vcfro tecunduni > {w** 
nepos ailtcm tertio gradu fit cognationis , & abnepo^ 
quarto. Nec intcrc£i> in poteftate mqricntis fucriQ 
in non , • quod yt\ emandpatus» vdt t]( emflAci|iacoi; 

aut foemineo fexu propagatus cft. Amotis quoquH 
iiiis baercdibus j & quos inter luos hrercdes vpcari di- 
ximus, agnatiss, qui intcgrum jus hi^bet agnajtiomssi 
ctiamli longiflimo gradu fit , plcrumquc potior ha- 
becur,- quamproximior cognatus. Nam patrui ne- 
pos V^r pvone^ tivunculo vel mateirt^ prsrfeftun 
Toties igitur^dicimus, aut potiorcm habcri cum, qui 
pFpxunior^gradumvCo^ auc pari* 

fer Vecfflrt e^, qui cognati fiint, quotics neque luo-i 
rum.haercdum, quiquc inter ^ios hsrcdcs iunt, ne- 
quc aghadonis jure aliquis prsFerri debeac, iecim- 

dum ea, qua: tiadldimus : cxccptis fratre & fbrorc 
cm^ncipatisj ^qui ad fucceilioncm /ratrum vel .^ro- 
rum* vocancttr: qui otit capice deminudi funt, camea 
praeferun tur CJCteris ultcrioris gradus agnatis. - * 

: f ' -^ - TITV- 



duiim fecondum computatioacBt ciTilem^ nu()t Cane- 

tiicam. @ef((^i^c 9 Stinlkc, tmn fte Qdiin bimerlafreii 

pad» 



TITULUS VUL 

D£ SUGCESSIONE LI- 

BERTORUM. 

Qui /uceedunt. Dt Uge XILTM. 

NUnc de libertorun^ booi$ videamus* OUm iur 
que Ucebit Uberto pacronmn niutn impnne to* 
ftamenco practerirc : nam ita demum lex duodccim 
Tabularumadii^erc^icatem Ubcmvocabacpacronum» % 
ii iDeefttcus morcuua eilec tibercui, hanxde fuo nuUo 
r^Ufto. Icatjuc intcftato morcuo Uberto , U is fuum 
haeredem reUquiflec > pacrono nihil io bopis cjus )pxA^ 
trac. Et fi quidem ex naturalibus Ubcris aUquem 
^om hcercdcm reliquiUct , nuUa videbatur quereU ; 
fivefd-adoptivusfiUusfiiiflec^i ap;rce iniquum eraCt 
nihil juris pacrono fupcrcire, v ' 

.Dt jure pr^nU. 

^ I • Qua de caufa poftca Praecoris edido hxc jmis 
miquitas emendaca elV, Sive enim faciebat ceftamen-^ 
CumUbercus, jubcbatur ita teftari > ut.pationo pary 
cem dimidiam bonorum iuorum relinquereci& u auc 
nihil , auc ifiinus parte dimidia reliqucrat , dabatut 
pacrono contra tabulas tcftamentiaparas dimidi^ bo* 
norom poileffio. Sivie isitefiiitos moriebatur % &»' 

hserc- 

'■'^ ■ 1 ■ I ■ ' ■ ■ — ■ ■' 

grada reinotiorcs exdudum : pare^ grada pariter admit* - 

tuntur. 2r>icmcnncinci't)imeclic(rca.@tfcf)mifler?^^^ • 
itv einc abcc ill l)oppcit6eft5it)i|lct*5tinl) e0inSourun6 » 
Ixr 5D?mter, v.g. njcnn asriiDer a- ®<)wejlcm (KUf 

? Rcfe. Duplici-wicvte conjon^ MoHlint du- 
jdiccm poftmiaAi, M(l oMiri fimplid i^mnle jvMtat 

mir linc 9f'ifl ft^on gcmelM teotittt, DafibcclhtaE 

• unUarcralis bcm bilaterali m\> DOBburrigcn 5SrUt)CC DtJDe. '* 

funfti n)C!(()tn mug / mil man glaubet , Ocf DefunAus 
' bK Qcfrii^ fiintiii «oatmcRgm 9(iiO«: tiilcc ^mm mt* 
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Jixrede r^li^ iilio adoptivo». dabatur xquc patrono 
contra hun<f fiimii hstedem partis cfimidi^ bonoruin 
joilefl^io. Prodclle aiicein liberto folebant ad cxclu- 
4en<iuin patrbuuni uacurales liberi, non folum quos 
in poteftatenriostiis cempore habebacied etiam eman*^ 
cipaci^ in ^doptionem dati: fi modo ex alicjud partc 
^ripti b^inredes crant > aut prsteriti conpra t^bulaa 
bonorum poflefflonem cx edldd pKCtorio pe!mrant« 
exhxycdaci auUq mqdp repcllcpant pacronum^ \ • 

J)c Jege Paf M. ' ^ 

Poftea vero kge Papia adau^ca iunt fur^ pi»« 

tronorum,qui locuplctiores libertos habebant. Cau-^ 
tuni eft enini^ut cx bonis cjus, qvu iefieaiui^^<:wiViu^ 
fnittium patrimoniiiih rttiquenit % Sc pauciores > quao^ 
tres liberos habebat, (fivc is tcftamento fado^iivc in- 
teftatas mprwua eci^) virilispafspacronQ d^exttur^ 
Itaque cum unum quidcm nUum filiamYis hxredem 
reliqucrac libcr^us :» perinde pars dimidia dcbcbacur 

!>acrono>^ acii is fine uilq filiQ iiiiiive int;eftatLus deoef^ 
iflet: cum vero duos duasvc haeredcs reliqucrac, ter-% 
tia debcbacur jpacrono; (i crcs r^iqucrac^ repci-« 
leba(ui; plitronus^ \ 

coxf{iiiutioHe ^ufiiniani^ \ ^ 

§. j. Scd naftra conilicutio (quaiii pro omnina* 
tyme » Gr^ca iingua compepdiolb cradatd hiibm 
cmnpoiuimus) ica nujusmodi cau6m defmivit : ttt> fi 
qiiidem Ubcr^us vel Ubcrca minores cencenariis iinc, * 

i4 ei^V oumia c^entiim aurei^ liabeaotfubitanuiun (lic ' 

enun 



^ t)e, Et tx cadcm raiianc W)Iwjfm (tC jtinlW mH 

* b^iligctl SgCUDcri t)(n fratrem uoilatcralcm 0111« QNii 01011 

mit jN:auf ilctKtv ouf toen btc DcFunani m wtt^ Re^ 
licxiaQ »1(46 eia anjbecl ifl cl/ tMnocmtf fiwit 

.|iUa|cral4^ iHipeiQi «|i| pmm fiatrt MihiaNili coacurri- 

* t>(Bn w fpb^ 3^ ^iDkict d^c/ tpca maii olai^ 
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tnun lcgk Papifle iammam intei|xi?MteU' iumos j ut pni 
Bftalle &fler^ umis aiureus computetur) nuUum lo^ 
cam ^abeac paqronus in eorum iii&QeHom : ii canicn 
Wtamexituiti: BtQetmu Sm autfm ints^ti decelle-^ 
rint, nuUo liberorum reli^lo, ciuk patronatus ju$,, , 
quocl erat ex l^e duodecim Tal^uWut^ > integru^i 
fg fewiiwL Cumveroma|orea€entrn4iiifl£nt,iiIue^ . 
redcs'vei bonoruni.polleliores liberos habcant, llve 
imum» ' iive pii^^a cuiuscuncjue mcI gra4'<^ i h4 
CM iucc«ffio9Ms parentum dedu3umus> patronis omni^ 
bus modis una cum iiia progenie iemotis. Sin auccin 
£ne lib^ris deceflcxim; iiqiudcm Intcftac^ad omnan 
Wtfeditatem patronos p^tronasque' voqavimus. Si 
. vero teilamentam ^ukiem fecerint , patropos auteo^ 
autpatroiias pmenerufit» cumiwUoa lil^ros habe<»^ 

rcnt, vcl habcnces eos exhseredaveiint ^ vd matcr, 
five ^vos maternus cos pr;Eterieriilt> iia quod non ' 
poflint at^i inofiicio& .eoram teibnienta, tunc es 
noftra confticutionc per bonorum poHeilioncm con- ' 
tra{ tabulas non dimidiam> (ut antea) j(ed tertiam par- 
teni bohorom liberti confequantur > Tel cjuod deeft 
cis, ex conftitutioiie noftra repleatiir , fi quandomi- 
nus tertia parte bonoruttviuorum libertus vel liberta 
eis reliquerit : ita fine onere , ut nec Ifccris libeni 
libertjtve ex ea parte legata' vci fideicommiila pra?- 
ftentur > ied ad cohsredes eonini hoc ohus redundec ^ 

Mul- 

hii, \>({ft bie iiibt M Defundi geacn feituS oh f(t)on ooflk' * 
; Surffgen SBru-jerg entfcl fo |?flr<f nicf)t imt)c f«) / decrcfcii 
amor, S)0[bt ©e&u&rt trift um citien (SraD mm jucutff 
iKtffct ain ea(I)fen, tt ift cin by^({)c< ISUd^t^ » €r abct 

eam gmnani fwttu fiiio i Mtt-lilttlVltlKnJ0mbl9Ci» 

^ i^lQmtfirftf/fo ffl crl^ iiigry»4b^ 

. conqe aet^et Dic SoctrefSo ab intdtabio ntMmiMmi 
Rcfp. Ratione rognatoram qe^ct tte bi^ auf beu fictenten • . 

Graduni fcciindum computationera civilcm « UUb fcc^ 
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Mulds aliis oidbusa nobisin prxfata-coiifticudoiuk 
tongregflds> qu(is necefliuios ad hufiiatti^ 
poiicionem juris perlpeximus» ut cain pacrooi pacro? 
lUBque» quam liberieonim, necAoaqua tX,,tnS^ 
yerto latere vemanc , usque ad quincum gradum, ad 
fuccellionem libercoruni libertanimve vocencur» iicufi 
^ ea confticuoofte imdilkendaiii eft. Ecbjfii^mdmt 
patronivel pacronx, velduorum duarmiive pluri'* 
umv^ Ubcri i int , qui proximioc eft 9 ad lib^m.yel 
lihercsB voc«^ (Ucceffioaem» Oc. tn ci^^> non in 
ftirpes dividatur fucceflio : eodem modo & iii iis, qvii 
transverfb iaterc veniunt, iervando. Pcne enim 
^onibnanda jura ingentitcaias 8c BbecdniEatis iti ^fuD^ 
ceifionibus fecimus. . . - . / , 

Qui&tiJ Hiertims Jucceditur. 

4« Sed hxc de iis libertinis hodie dicenda limc» 

qui in civitatem Romanam pervenerunt, cum nec 
imc alii libcru> iimul &Dedidtiis> & Lacinis liibla^ 
cis>cum LacinOfum legitimx liiccel&ones nullx pcnU 
tus erancquia licct uc liberi vitam (uam peragebani;, 
actamen iplo ultiino ipirictt limui animam» atque U-- 
bercacem amiccebanc» & quafi lemnun» ica bdnt 
eorum, jurc quodammodo pcculii, ex lege Junia 
Nwbana manumillbres decinebanc Poftea v^ro Se- 
nacusconfulto Largimo caucum fiterac, ut liberi ma- 
numiilbris non nominacim exhxredad fadi^excraneis 
hcredtt^us eorum in bonisLadnorum praeponerencur. 

• ' • Qui* 

* wut) fioi i^^^ ^i^iii* SSaium S^i^t $ m\\ ntcuiaut) m> 
tft fuccedii*fn fontCi fotiOern m\\ m\\\i l^t^uii i^re®enea# 

• lOfliC nnMCr rOCifcn Wnnen. Raro inter vulguxn rep-.titur 
Gene^logia ulcra feptimum ^radum. ^OgrO|Tmi^;)irrctt 

- ' t()}lCI bicfc j ^ g0C rauone cogQatorum. £)a t)a( iBail^ 

tn Dcc fy^m% wm 9X deTetoppircn- i)cln)cgcu i)aAcit 

V bie L%«i CtYUes # icriwlmt* S^lWlAgnaciswifCttff 

' Hc iMiK f ail nic ()oJ}cj;i !^ »x\ mM^n 
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Quibus edBOk &pemmc diviTrajani cdidhim , qiiod 

cundem hominem, ii iiivitg vel igiioraiuc patrono> 

ad civitaceai fi,oniai^ venife ex beheficio . principis 

feftinarat,. (Wiebat quidcm vivum civem Romanum, 

Lacinum vero morieiuem, Sednoftra confticutionc 

propter hii|iismoili conditionuni irices , 6c alias difS- 

cultati^, cUm ipfis Latinis ctiam le^em Juniam , Sc 

ISenacusconfiiltum Largianum , & edi^bim diyi Tra- 

4am,|A perpetbdm ddberi cenfmmus , ut omnes liberti 

civitatc Romana fruantyr, & mirabili modo quibus- 

tiam adjedionibus ipias vias^ qusr an Latuii^m dur 

tJtbant, addyitatemRbnwiam capiendamtrjimpo- 
fuimus. • 1' . . . ' 

TIXULUS IX. 

DE ilSSlGNATIONE 

. . , LIBERTORUM. 

jfn ajjignart fopit , quu apignationis effccljns. 

1N fiunma y cjuod ad bona libertcrirdm attinet , ad« 
monendi fumus, caifuilIc.Senatum> ut^ quMivi* 
jiiibmnes patronilibeross qui ejusdeni gtados uint»' 
a?<|ualiter bona iibcrtorum pertincant , tamen licere 
parenci uni ex liberis ad^ignare libcruun> ut poft , 
inortem ejtar^lus is pacromis faabeacm' » cui adiigna-* 

tus cft 5 & ca?teri liberi , qui ipli quoque ad cadem 
bopa^ nulla allignacione inrcrvenientc , pariter adi 
xnktmntur > niiui juns in his bonis habeant : i^d ita 
dcmum priftinum jus redj)iaijc>fi is,cui.allignatusdl^ 
;ikceiidrit> ni^ liberis reiii^*< \ , - * 

' - * * ^ • • ') /j^ 

tt" - - • • '1- ' r ■ ^ 

Ergo 10. Gracius attcnduntur. Noh e(fe & non appa- 
rere in monilibus funt utiuni idemque. Addcnda qusc- 
dam de iucaj/io.nt Con\ugum, SlBcib(r feafien olim 
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Defixm afsiffiati ydde fixugrfimtii 

§. I . Nec tantum libertum , (ed ed<m libertaitl ; S 
|ion tantuni iiiio nepouve* ied etiam filix neptive ad« 
. Iignare permitlituir. . , [ - / 

JDe iiims in paefiate v€l ^m^ff^i^^' . , 
$. Datur autem hxc adiignandi facultas ei , qui 
4xm, f^tesve Uberos Jba poteikce habd^k^ ut eis» 
quosin poteftate habet) adfignarc libercaia Ub«iv 
tamveliceac Uadeauacrebatur, ficum\ cui adfi* 
gnavk, poftet eiNtiica^vesit^ ^um .evenefcat odi^ 
gnatio ? fed placuit evanefcere» quod & JuUwD» ^ 
eUis plerisque vifiun eiL — * ^nri 

Qmhus modis ^ut veriis ^dJij^HMiv fit : , ^ de 
■ V ,Se99atmstmfuit9. ' / . ' 

^ j. Necintereft) an teftamento guis adfighet 
tn fine tefbmento, fcd ctiani quibusGunque verbi 
|)atroni$ Iiocpermittitur facere exipfo SC.quodClatK 
di^ ijertifori^is faftum eft» Seb^o Kufo &; Afte* 
rio Scapula ConiuUbiK» 

TITU- 



f^rau brfommtn , fonlxrn D(r Piractor gob ibnen Bonoram 

' Poffcffionem ex EdiAo Unde Vir & Uxoc. 3>i€ gtOtt 

' mt Um Agnata ^ t)er SRonn fein Agnatus. $g i|i a6<i; 
im Dcm 5tauf<r Justiniakd cinfl<fu()rc|t ©orbeu pcr Ncv. 

JKTflcdalt, M <Kt w5ccW<n^ee6e;®ft< , mcmiit 
tirmrtxr ixrllottrac lijMrttRbtfi/lNnMii*^.^ 
f>i<fcr quana pars n)irt) / nxnn brco meniicr JNiip 
txr oorl)anl)cn |lnt) / auf aOc t)or{)anC w< «uter m^mU 
fin^ abcr mel)C aU ?. J^iM&sr DoiOant^n/ fobefommtbie 

OtOU eill^iniXSiC^il- ^i cum agnatis /roncumt, quar* 

tam.accipit , fi cpm iiberis » itinDcgrthdl uiTftjmarrtuc 

ad yrumfruaum i^^i t»ie (ffiuticr f fo fallt ber ufus^ 

«rnftu^.bcn XiMMni anM»-, «cd Dew a»ann ^ &er bet 

SrOtt fiicoedijCtty Cl l€CQfi4am Jo» CivUe (bcilfo 



ifized by Gooole 



m (o) ^ m 

■ I ■ ■ ■ ■ I > ■ I ■ ■ I ■ 

TITVLVS X. 

DE BONORUM POS- 

SESSIONiBUS. 

Cstr introduHx honorun^ Pofjepiones ^ quijit 

eartim effetltts^ ' ^ ^ 

]Us bonorum pofleflioiiis introdudum cftaPra:tor]ef 
emeacUtidi veteris juris gmia» Nec iblum in iti« 
lcftatorum h^preditatibus vctus jus co modo Pia:tor 
Wicndavit , licut fupra dictuiii eft, fed iaeorum quo- 
que» qui teftamentofa^decelleriiic» . Namlialie* 
nus poftliumus hxrcs fuerit inftitutus \ quamvis h^K- 
jTcdicacem jure civili adine non poterat, cum inftitu< 
tio non valebat; honorario tamen |ure bonorum poi^ 
iellor efticiebacur , videlicec, cum a Pra^core adjuva- 
batur : fed & is a noftra confticutione hodie rede hx^ 
.Ks inftimitur, quafi & jure dvili non incognitus* 
Aliquando tamen neque emendaiidi, neque^unpu^ 
gnandi vetetis juris » ied magis confirmtodi gratic; 
PriEtor poUicetur bonorum polleftioncm. Nam illis 
ouoquc, qui rectc ^ftamento fatlo hxrcdes infticuci 
umc> dat fecundum ^bttlas bonorum polleffionem^ 
Item ab inceftaco Iiios hitredcsi & agnacos ad bono- 
ruia polieiliancm vocat» Sed & remota quoquc bo^ 
norum pofleffione, ad cos pertinet hamdicas )ure 
vili. .Quos aucem lolus vocat i^ra^tor ad harcdiCflcem, 
bsered^ quidcm iplb jufc noniiunt^ namPrscor hx^ 
tedcOn facere non poteft : per legem enim tantum» 
_ ^ ■ vel 



fflSlpiUA* Hodie i|l in Bem|(t>iail& proprer Scicuta 

mcijl aaber^/ Da t^aacn Mc SBBciiMr ein gro0diiK)i> hm 

fl atlt Oni Hitkn Ortm eottimunirf boaomiit» Sii neC 
CoUacenaest nec Coojuz adliint» foccbei^a^GUlcgtom 
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vel lin;iileni juris confticucionem hxredes fiunt/veluti 
per Scnnuiscoriuka y conftitutiones principales : 
led cum eis Prxtor dac bonorum poiiellionemj ioco 
hamdumconftitiiuntat, & vocantur bonbruiTi poA 
lcllores. Adhiic autem & alios complurcs gradus 
Pnetor fecit in bonorum podeifionibus dandis> dun| 
id agebat, ht <]ais ftne mcceflbre moteretur ; Nam 
«nguftiilimis iinibus conlticu^um per legem duodccim 
Tabuiarum |us percipictndanim naereditatum^Praetor 
cx bono &c xc^no cjilatavit. ( i ) / , , 

' ' / D§ 

(l) £)lcLcgc$ aniiqusc ftalUnbic Succcffionem ab inicftato 

gar cnqe ctnqcfct^loflni/ inbcm fo((()C nuc Mc hseredes fuos unt 
Un pioximum agnatum admittincn* Dcnn mcnn 0fci(^ 

ktproximus defundi agnacus. J.(£. DecSruDcr , DtC ^tfe» 

((^affc niAt mUt, iobttm itxb btt ndct^ftfoigenbC/ 1. & oec 
Fatinos» btcfctte nubt* <Efoarreiitcaiibcnfiiccifio»ail 

fboram & proxinie agnafofotn. Paremeai cognati ttk^ 
-tcflnicbt^ rilius non fdccedebaematri) iiecefiiancip^ 

. tus patri , ncc uxor marito , nec maritus uxori. ©eC 

Praetornjoltebfmnatbcin cqwtab!cc SKannfcBn/ unbnrtbt 

'^titt jus Afii&um exct^ui, quod fumma fcpe eft inju- 
' ria , fcd eriam ex squirate ilfud intcfpretari. (fr V^at 
(acttt^cr^g/ mebator arqtiicatts colore» itnD bcbicntC ffd^ 
M ^gutnenti ad popolom» etfilftt: CliiilMlK^lNI 
Legcs laffcn llicinanb ^ focoeiBonem 9 lufi luercdem fimn 

' & proximum agnatvm> bjcfet n^jO obct (aa bic €rftfi()affe 
ni(t)( hciu\ I URb l(i j- 6- dcportatus , bfl^cc ja woblju pr*. 
fumircn/ bap bcs Defundi intcntion acmcfcnfcon mOflC/baf^ ' 
, iDcnn bcr proximus agnatus bic Qr6fi$afft tii^t (}a6en molte 
0bcr rintc / bocb bet foiocnbc fol^c bcfommcnfQltC/ e. baf , 
Mennlm* SBcttbemit^fuccedtfCitttnic / boct) fctne 5Ctnber , . 
olMrM^BaicriScQtwrucx^ ^(bce^iii^ 
lec luib ^bcfrauen nicbt fucctfictctirWtrtt iwPraetor mto 
/ur unNOig , ba ei bocb au(b bco bcn ^ubcn alfo (icn)efcn / baf 
reine :$rau etn^ai occrbct / unb bu Xoc^lec it)cc SluSdattung 
bcf otiTiuen- Ter confequenis mi c< nttbt nnbtBtg / ba c^ bte 
erffen .^ebrnerfoflcf^altcnbafcen. 9hmfon(C3marberPr«toc 
ta« JusCivUc ntd^c onbcrn/ nod> bic &:6fdt)a|tl tpcgscben^ 

nifi fecundum leges^O! fontC btCfc8etllCmC|^t}UlMeredibast. 



De Bonqf.um Possessiokk. 

Jpeue&uj ordimnis. jus vctus. , . 

' §. I. SunE autcm bonorum polleffiones cx tefta- 
.ihenCQ quidem ha? : Prima^ qus practericis Uberts da- 
tur , vocacurque Ci^rr^ ubatas. Secunda > quant 
omnibus juie lcripUs haTcdibus Pra:tor poliicetur, 
ideoque vocacur Setundum idtuids» (ceftamenp) £t 
Cum de ceftatis prius locutus eft, ad inceftatos tranfi- 
cum fecit. £c primo loco iuis h«eredibus> 6c ii$>qui 

' ex ediftoPraecoris inter fuos hnedes cohnumenmturt 
dat bonorum polIelTionem , qux vocatui; Undp Hbnu 
Secundo>iegicimish£redibus. Tertio > decemper-». 
ibnis i quas excraneo manumiflbri prxferebac. SunC 
^ucem dccem perfona^ hx : pacer> macer> avus> avia» 
cam pacemi> quam macemi'> icem > filius > hlia > ne<« 
pos, neptis, tam exfilio> quam ex filia; frater, foror- 

. ve> conianguinei> vei ucerini. Quarto>cognacis pro- 
ximis. ' Quinco> limqum ex fdmiluL Sexco> pacro* 
no, patronseque liberisque eorum , & parcntibus: 
Septimo> viro & uxorL Odavo> cpgnacis manu^ 
imkbris. (2) ' ?#f 

■ ' ' >^ — : ^ 

pofTeflSonem ex anjue & bono • non dabat hxreditatem» 
^ fed bona > non jus fuccedendi * fed tanrum pofleHionem. 

Unbalfa ifl Dct rr«torari)cbcr t)on btc BonorumPiflcflione^ 

^ In cffcAu ijlcSiirutUl)/ OblCt)3urch«reditario fuccedire^- 

oficc oi> vSi pcrBonorumPoifeifionemmr gibfcOafft fieldn» 

\ ge* XXt Pr«tor n^olte Datum tx^^i ftQtv Benefieiam 
eoim isvito non dacur. * Iptb jure> ipfa lege non da* 
? bac bbnorum poflKrfEonem i Pnetor enim non erat le« 

gislator, fcd interpres legum. 5f?an mu(le au r«Cf)tCC 

3«t anflcl)cn. Patcr & litcri t)a(tcnein3al)r3eir, frcim 

' 6e aDCL' mullca imra 100. die$ utiles , juridicos tmxmU 
£x ai^uitatc gal) CC it)lUn Cin jus perfequendi, Nam ipfo 
jtire facere non pocerat> ut traniiret bairediias^ Va(|sat 
jos cinle» valeac vincci]om> ixopediineotum» ip^. 
\ fed ex «qutute clo poileffionem non toedititis / ttA^ 
bonomm* 

(i) (£$ i|l abec Bie Bonortim PofTeflSo ru(t)( mitttf , un» rwf^u 
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f. 2. Sed eas quidQm Pr«ecoria Incro^uxit jurisdi* 
dio> dnobis^tamdn niliil incuriolum prxtennidum 
cft, fed noftris conftimtiQnibus omnia corrigentes, 
C^ntra uhuUs quidem &C fecundumjAbuUi bonoriun 
poilefliones admifimas^utpote neceflarias conftitutas., 
nec non ab inteftato; Undcliberi & undt legitimi bo- 
jiqi*um polleiliones. Qu£ autem in Pri^coris edido 
quinto loco pofita foerat , id eft , Unde decem perfofuh 
cam pio propofito & compendiofo lcrmone fupcrva- 
euani oftenduhus. Cum eniixi pra^fata ^bonorum 
podeffio decem perlbnas prxponebat extraneo mana-» 
miilbri) noftra confticutio , quam de emancipation^ 
libeforuii:) fecimus^ ompibus parenc9)u^ eisdcmque 
manumilloribus , contrafta fiducia manumiffionem 
facere dedic , uc ipfa nianmiiiflio eorum hoc in (e iia- 
beat ^rivilegium > &:^iupervacua fiat iupra dida bo* 
norum poileffio. Sublata igitur prardida quinta bo- 
Borum poJiefEone , in ^radum eius iextamantea bo-- 
^ormn "pc^&ffignbn. induximu^ & quintam fecimu^ 
,- - . » • . : • V 'W^ 

inbim W PractoresimuKC mm gcgan^cn. ^mxa^ ift bif 

Bonomtn Pofleflio entmeDeC edidalts ODCC decretalis. ^znt 

HHicDem^eilei in certis caufis, bie f(ton inbem Edifto fiun* 
ten , unt) Demnmmnren. S)o^rbrau(t)tee# ftinec mcitern 
umerfmlNing Jont)erneltDar0(nttfl, t^p OerCafus DonDen 
^crfonen , toewf Den Pc^tprem Dorum impiorirten i^cccitf 

lOtMn EdiAo opf jmirCl tWXC* 3* S* cin fiinu «Bancipa- • 

tof tDnte de jarcftrido nid^terben^erNie(einjusha;rt'di-* 
tarium , Diefclfonte ibmaucfr Der Pr«tor nittt Qtbmi io<t) 
wenn felbiger impioriret mur5e,fo ert()cil(eer Dem fiiio cman- 

V cipaco bonorum poireflionem , utlD ItDOT edidalem > Denn 

Diifcr Cafus mar f^on in bem Edido beanffen / unD erfor&cne 
Ieinecaufascoeamonem« fottDeraeniDargenudi iDtnnmait 
m9if t)af er eiii fiiius emancifaiusfof. Mj^ingegenDiebo- 

mrum poircflio deems&f |)a(l( caufiiecogiuuoaein t&imbe 

tlmnmVm Cafuf nicbt in EdiAo De^r ifen tDar. 3; l£*lctw 

f^jn^apgtre^raubittU bonorum poifeflioaem vencris no^* 
. - ' • minet^ 
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. . T-^ — 

ijuam Practor proxiniis cognacis poUicetur. Cumc|uc 
aiicca fiierat tepdmo loco bonormn poi^ei&p» 74«- 
quam ex fmiUa, & oftavo Ufide & patroni p4tf$n£-^ 
^ 9. liberi & parentts eerum » ucraaiquc per coiiiU- 
'cadonem hoftraiiv cpiam de jure pacronacus fectmu^ 
penicus evacuavimus. Cum enim ad fimilitudinem 
lucccilionis ingeiiuprum, Ub^rciuorum fuccelliones 
pofaermius» quas usque ad quincum ^radum tan- 
cummoclo coard^vimus, uc fit aliqua intcr ingenuos 
& Ubercinos ditiierentia : fufiicic eis cam C$mr4 ubu^^ 
hi boliontm polleffio > quam Undt legUlm , & und€ 
togngn : ex qmbus poflunc fua jura vendicare , omi4 
£:rupuloficace> & inexcricabiU errore iftaf unLduarum 
bonorum pollcISonum refbluto. Aliam vero bono-i 
~rum poilellionem, qus Vnde vir & uxor aDpellacury 
^ nono loco incer veceres bbnorum pollemones po- 
fita fuerat, & in fuo vigore fcrvavimus , & altiorc 
loco> id eft) ieuo eam ppluimus decima quoque 
▼eceri bonormn polleffione^ qux erat t/nde cognaii 
niAnumiJforis , propter caufas enumeratas mcrico lub- 
laca, uc lex tancummodo bonorum pollefliones ordi* 
nario: permaneanc> fiio vigore poUences. 

mW . unb ui ^aa mujle er(l m Dccret ergf()en 3 ti 
tm^c uniecfuctct mmw , ob fte ^vist) fibmtigft , i^bti wj^t 

Vtnter fiditius |co i . UtlO ip dccretalt bomruin {wflcffio^ 
ne Pcactor coQ&endefeat t^onal & decemebat c^.Af- 
fcflbribtts» in cdiftdi vero Practor jodicabat de plano^ 

(&i aicb mi) &ie decrctaU* nicftt perpetuo > fanDcrn ad tem- 

. . pusgegebCn/ a»®- ^^i® impubcri qu^ftio ttatus mot* 
. fit , fo roicb DtCfelbe fO lange intcrim in bonorum poiTcffio- 
• gef(t)U^t/ donec poftca probavcrit, fc cffc Icgitimunr 
toiunr . nebft beC pr«ftatione cautionis aft @eitCtt 

be^ impubcris no(t) in pra%i ubUct) ifl $ tnm bef haercs map 
\ Ottcl) geft(t)ect fei)» in carom» fi vtccrit. £Hcfe j finbct 

ttlCt) {latt tn Det Bonoram^of&ffione ventrit nomine. i)itf 
feJKonorum Poffcffio cdl^alis ill vel ordtnaria , vel ^A:*r4- 
erdingris^ JUc^ eft > ^uae flabili jure non fuit propo- 

' P J ' fit4» 
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Spccks extraordinaria^ ' . 

§. j, Scptimi c«s fecuta , cjuam optinui rationc 

Praetores mtroduxeriint. Novillime enim promitti- ' 

tur , lcge', vel Scnatusconfulto , vel conftitutionc 
compreheufum eft : quam ncijue bouorum polTcffia- 
nibus, qu£ ab hiteftato veniunt> necpie <)u« ex 
ceiVimciii:« {iint , PriEtor ftabili jure connuinetavit; 
fedcjuafi ulcimum & extraordinarium aimdUum (prout 
res exigit) afcccMnmo^avit, ic. iis , qui ex legibu^ Se* 

maisconlukisjconfticutionibnsve Principum, ex novQi' 

jure, Yti e^ teftan^nto> vel ab inteftato vemupt« 

♦ Dc Jiiccejjmo edici»* 

ij,. Cum igitur plures fpccies fiicceffionumPrae- 
tor int4-oduxuiet, eastjue per ordiiiem diipoiuilleti& 

fita. ttRM bW Impeworibtts- IMTbcn »W Boiiorum Pdf^ 
ftOioncs cxtraoriiiiiaric Mtinnt# &klliait)tm duMt6llMr| 

weifi , unD aaben iuiDctUn ben Decfoncn ^ bie/onft ai(|jt cr(W , 

fonttn, extr^ ordinem bonorum poflcffionciti » jj^ ven» 
tri rclido. Ot)Crt)enen/ quibus Aatus quxftio fueratmo- 
^ t»! tx SCto CarbonianOf ex Conftitutionibus fuis Impc* 
ratoriis, ^lfo ipat Bonorum PofTcflfio extraordinaria» Da 
||i4)t Mt Praetor 9 fonDeru Lcx ftSCtiim» prout ^Mquo 
m iii^debiii, m^JUlfft fami Nam omnc id vociiur cx- 
iraordtnariuib » quod non cx Jure Prartorio tS. Ib^ 
rum Bononim Poflefliiooum Catalogom vidc ia , 

• (iinafiii bonorum poffcffio ater mx , tlt Ut Prtttor otlKnt^ 

* litbix sajeife cx mcra induigcncia iu ertt)eiUn pflegtc , fi im* 
, pioratus crat, Derabcr glei(t)mot)l'R«>fon ^J^^riu f^albm mu« 

fitr^u^ieerDenn^ Pcrfonai & caufa^ in edi<fto ansciti^ 

fllt/ S^ibw & qailras caufi^ a (Kiti^n iDOUc ^ic 
B* rir« & ttxori bottomm poffeflioQem dcdit. S>icft 
trdinaria bonorum poflcfBo O0Cl> «rillfnotl flMct in 
bonorum poffcHioncm cx tcftam^ittOt fc^ab inttftaitti 
5Dic erflc mtU enwebct contta oDcr fecuodum tabtilaa 

JCfleben» ©ic Bonorum Poffeffio ccntra tahhs t)at au(() 
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t>E BOHORUM POSSBSS. J^j^ 

Sn onaqiiaque i^cie fucceflioms £epe plui<es extent 

difpari gradu perfonx ; ne aftiones creditorum diU 
ferrencLir, iid haberent, <juos convcnircnt, & ne 
iadle in poUelfionembonbrum defundi mtcterentur» 

& co modo fibi confulercnt, ideo pcccndx bonorum 
pofleiConi <;Crcum tempus prxfiniyic. jUbcris itaque 
' & parentibus» cam nacuruibos quam aclQpttvi$> in 
petenda bonorum poflcllionc anni ipaquia), cxtcris 
aucem (agnaas^ vel coe;natis} centum dienun dedit» 

Dc /urc 4^cnfcendi^ iUrnm dc jfiicacjf»ri& 

$. 5« £t; ii inti;a hod tempu^ a^quis bonorum pof^ 
idOSonem hon petierit) ejusdem gradus perfbnisad-* 

crcfcit vel fi nullus fit, deinceps cxtcris bonorum 
poircilionem {)Qriiidc ex fiiccellbriQ edic^o pollicctur^ 
ic & iS) qui praDcedeb^t « ex eo numero mn- ci&t. 

. St 

jlC() fOltftCt W)ftncn. Vid, Gundling. Diff De Princif^e ha^ 

iuias ()at in unKcf(^(b<nm S^flra liart , ba bie h^redes iii 

. teftameaco ibripti t)t( bononiiii poflisilionem fccunditai 

Oijuin bmdem > ct^f^mntt abetnun cinSCint)/ poftho« 

mus imfcitiir , i!c rumphar teftamentum , m\\ W 9>a^ 

lec im teilament Ucn Peiihumum nxi^i practcricen ronnen. 
S>a ifl nun tn^ar I)a0 Sefiam^nt ni(t){ abimtio nuiium.aber 

, cx poft fa(fto , nemli^) agnationc pofthumi. ^UitBlfl^lt 
' (licSlOiefCC OtefreC* Eq lOQmentcHquQ nafcebatur infans» 

fiiiiipebiitur teftamentum. Scd 4nartM i^&iiie adfuac' 
' sidbne tabiil« tcftjuneiiti» «deft hadres ftriptttsCtjiis. 
' Htaic oppoiiitiir ejvepiia niptt teftameoti , t>ie i(} mtb 

flegCnnbCt in/«re flriftt. VcrumPrartorem imploras 5c 

f)ctis bonorum poffcfRoncm (©(ilDOCbDieTabuli: nO(t)Da 
inb) fecundum tahuUst cam Prartor dabit ex fuo Idifto. 
©enn DecPractor xm^ n>0{)l/ *iod lejlbimentum fit ruptiim 
per PolUiumum, fed bdc «lortiifli MCdttll^Oltflnipedi- 

mentum mUt ge()p6en« X>a »acf imot torPra^ D«l Juf 
Civiie nicOittbec fcm^auffen, WefelNie^ mfeinettvfeect&r 
fonttfn ftiUtiiicieniit exaeqnitatd , fmp niatii a nmute5rQ 

Pp 4, ' Deii^ 
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SiOiiis icacjiie ddiacam iibibpnorum Dollelliouem re- 
pu^averit» non» qubusque cempus m>nonim pollef^ 
fioni prxfinitum cxceflerit , expedacur , fcd ftacim 
c«ceri ex eodem edido adipiccjuncur. ^ 

, Explicatio dicli tcmpojris. 

6^ Irtpetenda aiitem bonorom pofleffione dies 

UC,iles linguli conliderauiun 

Quemod^ peti debtU 

S* 7« Sed bene anceriores Princtpes 2^ hutc caufs 
|ntovidetlint5^ne quis pro petenda bonornm polleffio- 
txe^urets led quocunque modo admiccenus eam ju- 
dicium incra ftdtuta tempdra oftenderit» plenum liap- 

teac eari^m' beneficium, ' » 

s TITV. 

' s 

iftt w ■■ . ■ ^ ^,, - , ^ .. V » I " ■ 1 » 

bcnnocl) 6et) bem einmat)! 9etna4)ten ^^cfiamcnt f onm Umv^ 
l)cn laffen- OtJcc DerTeftator i)Qt a.Tcibmenta gemacftet/ * 
pofterius rumpit prius, fur^ feiiiem SuOe lerfcbncibet 

Dcr Tcftator 1)06 U^tere , Qu. DD beC Srbe m priori ecfta* 

mcnto fcriptus eipen tbnne ? 3lait t)em Jurc ftri<ftQ ifl . 

jpfiii» rilptum , ftal UQUOIUlt I Obtf (tt <t^^n bOCf) per bo« 
iRinim p^ifcOtonem Hacc boQorom )^effio hodtc^Oi 

«faobrinec. tBirl6nmn1itirtti(t)en t»^ 

S>enn ob mic jlei* telnen Prsetorem ^aben/ fo muf bo(t>t)ei? 
9iict)ter t)i€r eben fo n>ol)l auf i^quitatem fel)en contra ju« 

ftridum. ©Oi i)a( VAN DEK PoLL ^(!5 £;r^^er<?.^4^/<?»<?. Stryck 
fuccefione ah intefiMtet imt) HopP tn \im\UCmmenK nA 
' ii^»^- flejeiget / bap((nO(t)hodie inpraxi fe^. BEYiRUji ro 
vera hanc dodrinam non inteUcxit. ^aetcn fel6(l 

bftt Cafum tn ber FaoMtdt / »on @5rUt # iHicin@obil 
V w%xm^ ji(t)mict)ju^aufe ni(t)tt)urffte fet)en lafTcn ob cjd« 
iiem jperpceratam. , ©er SBater (leOencEet im teftament feinec 
tii(t)t/ ob cc gleitt) i 3a&r juoor nocl) gelebet. Bever fagte; 
' 3Da« SeHament i|l naiium. Qtber oa^ i|l falfj) / Oer pratter- 
irus melDete ji{() ja tacl)t- ©al)ero rcfpondirten ©ir # ba^ 

6ie anDetn ©efCftmijler bonerum potTcffionem contra tab»»- 

1m bcgttircn miiftm- SmcK t)at bic gr5f!en SubtiUt({tcn « 
hac materia emacfdiKn / ^M(iiMKf#c eim<9onfcbicii 

l)c({^n 0a^l)* Si. qots af|ite 0)^^ firi idUtiinia 

V ■ . Digitized by Googl( 
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TITULUS XI. 

DE ACdUlSITIONE 

P£R ADKOGATIONEM. 

ESt & altcrius gencris per univerfitatem iucceifioV 
quae ntque lege dubdecim' Tabuiarum > nequa 

PrcCtoris cdidtOjfed eo jU]:e,quod confenfii receptum 
t&^ introdu^ta eft. 

Qu^ hoc modo acijuiruntur. ^us vetuj. 

%. I. Ecce enim , cum paterfamilias ieie in «dro- 

gationem dat, oamcs rfs ejus corporales, &; incorpo- 
r«les, quxque ei debita? fiinc; a<&ogacori ancea qui-> 
dem pleno jure acquirebantur, exceptisiis, quse per 
capitis deminutionem pereuntaquaies funt operarum 
iobligationes9&: jnsagnacionis. Uiiis ecenim & ufiise. 
frudtas, licet his antea connuiDerabantur, accamen 
«capitis deminutioae minima ees tolii prohibuit uoftra 
confticucio. 

fks ubique negligitur fubtilitas» benorum pofleilio pe- 
ticur. Fundamenc ifl t)OCt) Da^ :£c|lametU. S)tC bo- 
noram poffeilio contra tabulas tft ilt bcm Cafu : '^ii 
mlmdpatli&forttt olim nicbt CCbcn i bCCSatCr MEmand^ 
pati mact^te |in Sedainitt f feQIC h«edein extnttieolii' tm 
lejlamcnt. Jofc ftriAo i)a( DCC Emaiicipacus fcin retne* 
dium clyile. Sed implorabat Pra^toremt ut ex aequicate 
refpicerec fuam perfonam > non teftamentum. ^CfC 
Succcffio conira cabulas ijl a6ct bcnnocb ^e vera cx te- 
ilameatp ; Denn itC t|i bo4> nt(l)t ab inteftato , Q)ie Josephus 
^ AviKAiiivs m imerprM$kBe ]ur 'is oUervitCt, S< {(^ttlCt 
paifdo^ t Ibccedere comra t^olas t h. contra tefta« 
^ tneiitimn-t ft cameh fo^^^ UlttiMcit(>^ 
J ijl ti hacrclatione m^t- Sllfo gab ibm Der Pwttorb»? 
norum poifeffioDem contra tabulas , ba^ Ct DQC t^Cm Eic« 
Ccaoiep fucccdi(CO foittl* Hoilie per NgvdU i 1 f • ^ 1 1 o* 
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§. 2. Nunc autcm nos eandem acquifitioncm,quaB 
pci: adrogationcm fi^bat , coarftavimus ad iimilitu- 
dincm Bacuralium parentum. , Nihil enim atiud , nili 
tantmtimodo ufusfruftus, tam naturalibus parentibus, 
quam adoptivis., per filiosfamiliarum acquiritur in 
itbns, qu« extrinAcus filiisiibveniunt, dbminiQ cis 
ii\tegro lervato. Mortuo autcm filio adrogato in ad- 
optiva £u;niiia> cciam dominium rerum ejus ad adror 
gatorem pertranfit , nifi fiiperfint aliac pcrlbna», quae 
cx conftitutioue noAra patre^n in iis^c^ujis acquiri uon 
poifiuii:^ antcccdant, 

Scd ex diverfi) pro co , quod is debuit, qui fe 
/ in adoptionem dedit^ipfi) quidem jure adrogator m)a 
tcnctur» icd nominc hlii convcmctur 9 nolucni: 
cpm defeadere> peraiiitcitur creditoribus per compe- 
tcntiss noftros maglftratus boaa^ quae ciu* cum ufu- 
frudu fiitura fuiHent, fi fe ^Ueno juri non fiibjcciC* 
fety poilfderei & legitimo modo ca diiponerc. 

, TITV- 

■ ' ' — " • — 

feCdUClM bet Emancipatut \Ai\tl Reme^um booorimi pof- 
«ffiboi» nu(t »C()t. $k lllUfm cmOCt^Cr infticairct ooec 
cxluerMim QKrDcff. SXtPnetor fogtC llic^: tM 

mem ill tiuii , cc licf ti in fcincn SSBiirbcn , non toUcbat tc. 

> ftamentum, fonDCCn CC mact;tc nut Dcn Emandpanim iunt 
bonomm pofleflbre. Sjlfo ifl DOCft tHC Succeflio tefta- ^ 
mento 5 benn bcC Emancipatus fuccedicft nictlt ab intefta- 

I ' to. Dtthxres fcriptus, Mcftcbmcgtceibciilaifeninug/ muf 
iw i£quitdt limtflcben. Diiicc m4 cr Mcqiicr / 

baftt tmbtOigfCOi flMOII bCC filiiu piopriiu MB btraike0 
m(t)|lcbcn foUe* Implorautf -emancipari seqoior cft hn- 
plorarione extranri i f ecedat 'eicClr«icMres ^ititc. $M 
Praetorfupponicctautf)/ DafbCCbacres fcrlpnis etn cqiiita- 
bUc 3Rcni(6 fCO i aW Cin homo acquus muffc CC bcm Eman- 
dpaco ^la^ macDen / ut hic ex bonorum poflcflltotie « 

tiotaam c3t iiim Mqiaim & pocioii» fuccedftL Qp* <^at 
• " ' . '1 '*C^ 
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TITULUS XIL 

DE EO, CUI IJBERTA' 

TIS CAUSA BONA AD- 

DICUNTUR. , ' 

' ' C&Mtmuaiio9 fumnmk 

ACceffit novus cafiis fticceflionis cx conftitudonc ^ 
<Uvi MarcL N,am ii ii> qui^libertatein acce» 
penint a dommo in teftamemo, ex quo lion aditur 
|isre4it^9 velint bona iibi addici libertatum conier- 
^«iiidiirunicaula» audiunctur* ^ 
. V RtfcrU ■ 

Dicfej hodic etncn SJlUtJtn ? Rcfp. Omnino , licct ufus 
non fit frcquens. Cafus: Prancriit ^is iiUum , flhus 
cofifeont« Bxtranciim ioftitutt ic iliom non prxteri- ' > 
tDm Elium adjaHpC c«tratiCQ* SXcfCi: fiHu$ altcr tDill ' 

Irtcn fo(I. Rtdoiie faojus portioiiUaMtttt ft ftcOfflKP^ 

torc , (lcQet Doc / la^ t)i( prvtcrino Isiii imsulttg let^ , bdf 

l)Cr Confcnfus jmac Da / ObCC DO^ biC pr«tcritio cantra ju* 

publicum 9cfil)c^n fcQ ; Rcnunciatio fcQ t)(cc / ob gUict) 
. IKC 95ruDcr ndrrif(t) geftrtnDelt / ^( cc rcnunciiret. tlbcc/ - 
fagci er )um Pr«torc ; 3|1 e j niitM.iKffcr ,t^t\^ti Itmt , all 

t^CCExtraiici^is. Pater miiiuic eglt : fitius renoncvavtt ftiil* 
^ fCf firater Circioa apc irqui^ Ergo trilft IC cs bonomn . 
pdTcffionc , ez perf^ma tracris ptvteriti Ucn btfaacwi 

ab- Prartor gob itW bonorum poflcffioncm coatra ta^^ ' , 

buUs. Dicfebcau^enn>icno(t)inhoccaru. SSi^n^cilcnfatt 

JUgUit^) (latt tioben bonorum pofleffio fccundum & contra . 
- tabulas. Qu. ^ffialtflDennDicbonorum poflcfHo ilircAa 

^ |c ntiiii? Rc^. S)crP^«torfonte ocbcnitirl^diiic bono* \ 

Aiiki poflieffionem ^Mf / oU iiBcnndum & contra tahalait 

' it. iMillciitmMitllaiiN» Quidii ^sr tcftamm^ 
imn «aiicupacinim i Kerp. 2>a tlKircnltillfTitelaBp (cinc 
Si^naeula tHI. j^cd rompiror hoc teftamcntdm pcr agna« 
tioticm pof^humi , Qn. an Frxtor poffit bonorum pof« 
feflionem fccandum vel contra tabuias conccdcrc? Rcfp, 

SircAc son i nam cab\ilai ad&mtf mittf %ia« . 
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I.. Ec ka divi Marci refcripto adPomDiliumRu- 
fum c<mCineCD|:» \ «V^ba i^eljcripti ita fe h^>enc : ^ 
- «i* ^tf/imft, tiftminto fuo lihittMm ^uikus^ - 

dm ad/cripfit, ninthi fuuipTi db inte/lato ixiftmti^ 
in id cmtfs b0H4 ijus iffi cmfitutft ^ m v$mi debiant, 
is, eujus di ea fi ttuio sft y dStm ^ rdtmenr slifidirii 
^fS bskikit^ Ut libiU4tMm% t4m iarumy qua dinSo^ 
qum urmm $ fif» fer fpiiim ftdiUommiffs hIsHa funtp^ 
tuind^rum gratta ^ddiUntitr tibi , fi O^nit itidit^ri^ . 
^ his caveris 4i foUdi » quod cuiqm dcbttur , folvendo. 
^ Et ii quidm^ quHm dinH^ lib^rt4i d4t4 ift^poriudi 
lihen irunt, 4C fi h^reditas 4d$t4 effit. ti 4Utim , quof 
, b^ns m4numit$iri rogstm ift» 4 te Ubirtatim confi-, 
. fsmtirrt kst dttmt^ m^ fi tmss ^lUs mditmsi volis 

tibi botia 4ddici^ qu^m ut ii eitam^ qui dhtiSo Isher* 
t4tem 4SUftrunt , tui libtrti fiant. J^mu buic itiam 

-velmt4tl ^U4 , fi fi> quotum dt ft4iu 4ffitir , conftrsn 
\ titnti audoritaiem noftram adcommodamm^' Etmhu* 
jm nforiftionis noftr^ imolumtntum 4H4 f^tiont irri» 
nm fi4ty fi fifctUvhms 4gnofaH vobtttit » & 11, qui 

^nbus noftrir atttndttnty fctant comtnodo ftcuniario prst'' 
finndm tffi Ubirt4tis caufam , ita hon4 €0gtnd4% 
' ^ \,iti lihtrtm tis ft^4 ftt , qui tm ddi^fci fmirutsi% \ 
iss 6 b4ndst4i ix ttft^minfo 4iit4 tffit. 

: ^ ' mn. 

r cdU. iME ^ ttdliter. (Sll|l to0 in cffeaa cincj. ^ 

(Kit i\m rein tcftament tfimii^ 1 footeii Mc Succeffio ^ 
fi^etxt ab imcdato / au(6 t>a (omen nu()( oOe ecim # y* g* ^ 

- cmancipMi, cogoati. DagabbicfenbcrPraftor bononim 
poffeffionem cx fuo Ediao : Unde libcri , bie biep Wi* 
• dalis. gia{<) bec Ocbnuna qienq aOc^ in bonorum poffef. 

ikme , Me (c tn fetnem ^^^^ semo^tt t)aite f 8let4)n>te de 
Wt giviii eine Ottoting oac de fuc^ceffiQne , notd toei^KK 

fcadttflliclt tMfDeH^ SDtCflbemriin poffcffiones nop 
entflesen qefcftet iKn decwtafihw^rter foteni^^ 

ooMA o6m ^^atmns i)ef(^6en. Denn bieie ecfocMrtm 

one 
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Hoc reicripto (ubvendiin eft- fi^ libarta^ibitf it 
& deftin£tis , ne bona eonim a creditoribus poilider 
anturs & v^eant» Qerce ii fuerint hac de cauia > 
, bona addi^» ceflat bononim venditio: exiftic cnim 

defunc^ti defenfbr , &c 4juidcai idoneus ^ c^ui dc fi)lido 
credicoribus cavet. 

^ljnbtis cafibas lecus ejl r^fcripto. De liifert^e 

'im tejl^mef^^ vel h$ c^^ciUis reliBam 

« j « In priniis hoc reicriptum toties locum habei« 
quocies tdftamento libertates datae funt. Quid ergd, 

fi qais inceiVacus decedcns, codicillis libercaces dede- - 
rit> nei]ue adica iit ab inteAaco h<eredita$ ^ an favor 
OBiftimcionisxlebebit locum kabere ? Certe inte^ 
ftacus dcGclicric, &c codiciilis dederit libcrtatem, cpm- 
pe&eroieanii> nemini dubium eft. V ' 

Si certum Jit vel incertum^ tUrum fncce^ir^ 

e»i/lat, 

t ' $« 4« iTunc coiiilitucioni locum eile> verba ofteu-* 
Snnt, ciun nemo fucceiibr ab inteftato exiftat. Eigo 
^juamdiu incercum eric, ucrum cxirtat, annon,ceC» 
labif conflitutio. Si vero cercum eile coeperit>nemi« 
nem exiftere> cuhc erit conftitutioni locus. 

Ve . 

-I ^ ■ ■ < ■ .1 — - 

Cinc CauQe co^itionem i t)a t)er Prxtor mnflC confcendere 
' tribiinal , AUcHores advocandi erant. & muflc Utltcrftftf 

EdxAum f(t)on tk , H6 mv iiUtmaii 6tfcntli4) Dorgcfct)rtc^ 
Dcti. i£iDtau4)unurcmc^^cf4)ctoifliiti9/ ^nttDcrA<^orctn • 

0€(lMintflCr Wn bcm dejmKito HHICs dc fimplia Irpla* 
no pMcedebitur fine confccitfione intril^ttiul» fine ul- 
tcfiori indagacione. Vid« Nooor sk furisd*3* v. g. ^ 

IQW mt^tanf Die n?ac iJ^ioanycc , Dic buet)iie bonorum 

f>olfcflioncm vcnrris nomine. admituiie jnjat DCC 

'rictor cx acquitate , aiXt niCt)t dc hmplici & plano : DCnH 

ti Vm coj(Qaua l^ioUHlKn* ¥«9^ i^lpicien. ' 

■ ' •>/■ ■■ -■ ' I 
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De m wtegrum refiiuahm. 

yV Siis, qtti in integruin rcftitiu poteft>, abfti- 
nuerit hicreditate 5 an , quamvis foteft in integfttsir 
rcftitLii, poflit adiBitti conftitutio , & bonorum addi- 
Qio iieri ? Quiderg^, fi poft addidionem,libcrta*-> 
tum coniervandarum <;au(a faiJbim',aniritegjPUni fil 
rcftitutus } Utique non crit diecndum>xeyocari 
bectaie& : ^uift l^el compedcnmt. ^ < 

|. tf/. Hitc conftitutio libertatum tucndarum caufii' 
introduila eft, Ergp fi libertates mdla^ fuiit datj^, 
ceflat (hxc) conftitutio. Quid er^o , fi vivus dederic 
Jibertatcs,^vcl'moirtkcau&; & nc dc hoc quafratuT> 
utrum in fraudem creditorum , an'non> fiiAiMn fit^ . 
idcirpo yelint, fibi addici bpna? an audiendifmt? 
Etmagis eft ut audiri debeant> ctfi deficiattif verb% 
conftitutioni^* • ^ • 

De fpecuius addUh a "Jujimiano^ 
§; 7. Sed cum multas divifioncs ejusmodi conllip 
tijtioni deeirc perlpeximus, lata eft a nobis plem^flima , 
cpnftitutio , in qua mjjltac ^^cies coUatx fant > qui- . 
bus jus hujusmodi fucceflidnis pleniflimum cft efifie^ . 
i^um,quas cx ipiius k<^one coiiiUtutionis potcftquis 
cQgnoicercii 



• • • ♦ • * 
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Am <cat. fiS«a wSa f(l)tn , ob \m 9$«rug ba tvor €» 

l|!«l«IK(>6«f*0tfm fflit ^tC SucceffiM» Cwboniaju. iDtmt 

■ ■ , ' ■■ 
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tlTULUS XIIL, 

t>E SUCCESSIONIBUS 

SUBLATIS, QJJM FIEBANT 

PER BONORUM VENDlTlONfiS, 

ET fcX SENATUSCONSULTO 

CLAUDIANO. ' . 

ERant iime praedidam iucceifioncm oiun&alias. 
per univcrlitatem fucceffiones, qualis fuerat 
bondrum cmtio , quae de bonis debitoris vendcndis 
per muluis am^ages fueratintrodu6b»& tunc locum 
habebat, cjuando judicia ordinaria in ufu fueranr. 
Sed 'cum extraordinaiiis judictis poftehus ul^ eft» 
ideo cum iplis ordinariis judiciis etiain bonorum vcn- 
ditiones expiiaverunc > Qc ^antumniodo creditoribus 
d^tiur, ofiicio judicis bona poilidere, prout ucilc * 
cis vifiim eft, ea difponere. Quod ex latioribusDi- 
geftorum libris perfcdius apparebit. Erat & cx Sc- ^ 
natusconiulto Cmudiano miterabiiis per univeriita- 
tem acquilitio ; cum libera mulier fcrvili amorc 
bacchata, ipftm Ubcrtatem pcr Senatusconiiiltuai 
amittebat, & cum libertate fubftantiam. C^odin- 
dignum nofti*is tcmporibus. dle cxiftimantes , & a no- 
fira civitate deleri > & non in(eri noftris Digcftis 
conceilimus.^ 




o 




TI- 
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qonin • t>a$ bcrgleiAcn Slnftcr iatctirt pfol^cgitmiis iiic- . 

ccfforibus gc^altcu mxUn / fonilcn mnflen fie /a ffungft : 

bitWt* tuftbcani boaaiuw ^ oiicilionem* 
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. TiirLvs mv. 

DE OBLIGATIONIBUS. 

■ • C^ntimatio ^ deftKitio^ . • 

NUnc trtnfeAfniiS ad obligationes. (i) Ob%a* 
tio eft jua:is viiiculLun. (z) cjuo neccffitate 

foatt jus id Jfc|ii', fcd ^ rcm praeftandam% DaS pr«* 
ftandutti IdlTet man per cUipfm m) M WtH^ neW^' 
ret ad jus in re. Pignus & hypotheea toertm URlCtt fl9ft) ^ 
tJOCfommen. ©it dlftindio juris in re & zi rem i|l 
ttt4)t in corpore juris civilis flCillUBbet verbaliter» o5 

fibon bec eocfte nncf). SBcpm jure in rc fefte ict) nictt 
imf bic ^rfontn/ fonbcrn |)aupifd(t)li* auf rcm ipfam. 

' ffl8a»lanrt(t)inMICWttPigW feine Scrvimtem fine pei^ 

fonis coocipitcn/ abectnott |i(tictM)ni(^aufcnic(|cmif[c . 
!jjerfoii/ fonbecntjWimtjc auf «c« noftwnu Ubiaiiiqii^ 

rem meam mvenio » ibi eam ^ndim SCQ bCHI jmt 

. ad rcm a6er iiebci man auf eme gcnjiife *?)erfon. Ad quid i(l . 
V bicfc $^ci'fon obligim? fragt man aueieii / fearum beiffet c« > 

)IIS iul rem m\> j^s pcrfonale. Titius ^at IliCbt bCflreitfCH 

ftnncn/ wtebaJ jus in re MoHuf bi^®^^^^ aei^e, baboct) 
' «Hcjctt anct) eine^rfon babei) ^u rcgaraifenfei). Slflein • 
' •teOC noiamcr': i^Jauptplcblicl)/ v.g 3ct)le»t)e bic look 
Silhlr. mi ift tlicinc Intemion \ Rcfp. Ut reftitiias ift 
eadcm qualitate & quantitate. Bu felbit btft t>CC6Unfe(l| 
(g iU prarftireti, pcifoiia tua eft oHigata ad iit pra^ftaii* , 
dum. 3)erant)CCC(>atCi« jus imuitu hujus perfonap ccrcap^ 
Ubi cnim* jus . ibi obUgatio. ©ie Meuphyfiri^uiH^ 
MadiefDacipUld)Cnttn<aM mit biefcr Definiiion. ^ifi^ 
Ober fCbonalt, ARTtKmOMSMi Op$rHriHcis Dot itt|(^Q 

iiebrauct)ei. r fa^ct , oenn ttncm trdumc m cimm 

vineulo , ligamine , fo DeDcutc e^ / ba^ cr Denlelbcn tag 
tDcrbc cincn Contrad ftblteftcn / uno al|o baouril) obiigiret * 

^ QKCDen* Philofophicc fub obiigatione inrelligitur immi* 

nutio libcrtatis , eint ncceiTicav , fcarcin bu Dict) ^((jit&e(l 

Jer oonfenfuiD. £)b id) nun fa^d mmtnuno o^er vMi*' 
ilm% m /tf^* MilltWKUtf* ^ini^ OU Yinculum 




•dftringimtir alioG^ rti folv<ftid« fecanduin noftr» 
«ivitacis jura, {}) 

$• I . Omnium autcm obJigationnm (umma divi- 
fio (4.) in duo gencra deducitur. Namc]ue auc civi- 

nt(6t leiDtn , fo mu|t tiu auc^ 3Bort mriin(()men. 
SBenn 6u aflc Metaphotif(()e locutiones ne^ialfcn wiu'} fo 
b(trP Du gar nitOt rebcn. i|l Di<ft< eiiK ObjeAion Wii 
fqldxn i^eutm / bit^:Qt^d^i(t)0(rAbftra<»oaiimgei)orcn, 

. bic rooiiwtauttefimpiice» i<k» ^&e n, unD e5nnen boto tclbfl . 

-«i^t oljnt Metaphorii lebeii. \So mafljtnt^tic Mathematici, 
fulocfttn jiHmtrDitjuciilenaug , uriD Dicfe (inb rocit qt fthti» 

. tcr, ai^tie. ©iemcpiicn, iic baacn aucin diftindos con- 

• • unlxiH foliDcr3uri|Uatti« au*/ uno niinnirititfitl 

. «n , alS mi clarum i|l unDcertum, laltem^ hTpotML 

ajittcutt, rociiiilUiPwcfrebafccn, iwfl(nii««iJ)itF»n. 
. .»iamentaaufg9fnaut(leitlU>«(att(U «Uflcfuljrftroijrtn. Me, 

taphpnE iioD mtAmiciiaiDbte} Dorin i£t) roanDtlc, 6ifi Kb 
, fOlilll^.4 la diambt» de Ja veritd. 3(t)i)a6c DicContra- 

.. aicentes flcjudjtigct m Gundhngiam. gsciir i)obcn ia gcute 
i l>8run^, Dic in res fcnfuaies emqci"(n(ffit7n9 ,Ditniitf i«aft 

)a nOtl)rocn6lH fili)rcn ad res ipfas per limilia rerum. f)n|l 

,fiu pit ®a(()f fc(6ft6catiifwi/ fo fitmtijfc Da^ Metaphoriftbe 
«Itio rotfl. ©itMat&mauii ftnotoilH^m 38tk^ 
.««onHw,un»trg(ci(^lKOii nxmiftKi^ adineqaia Jomnitn/ 
£roftjfuirfnf«|1(t)in^gt«eiB. CHRimjS. ScTcrate S. 

■• !S».?^«V|i9r'.Pf fl«Kbf t p ifi ni<5t m09li(t), Dit TOCabuIa 

Metaphonca ubcraa rocgiulaffcn. Das Vincuium jurismirli '■ 

, la hcrnaci) crflarct per necethtatem dandi vel faciendi • 

()) 5Kaii mupbci) Dtr Obiigatione smm(i %i\m, ximmt. 

. an ahquid ex jurenaturae not oWiget, fed etiani adj 
« jarc civ.li liget. 2)cna ciniK OWijatiAoes bat 001 
Tas civile ftridBm tinotgetet. ^ w» 

C4J eJiliaBtClMe.Obligatiobtfl^erltO, nemliit Naturalls. Ci- 

j^hs nnftMttta ,y DifObIigatio«4W«9runDft(t(ti 
JtDi(lli(t)«ufDit-€quitatunDDic3latiir, unD ftnD Vfllt (SS . 

. ©bhgationes allt ex pado & conventione. SBcil nun 
»elle UllD l)£rna(t) wieDer nolle ciilC Contradiftion ift / fo fflk 
t«n DOn 9tC{t)t« oxgtn foKftt Obligatione» nittt oftne Efe* 

. W». ^ein OieJutaSmmaa iMfen OttgltjdKn WoStnPa.' ' 
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4j # I^stitOt. JiOTmiAMi Life* UL Tit. XIV. 

ies. fimt» aut Pmoiiae* Civiles funt , qiue aut legi* 

bus confticLitx^aut cercojure civili comprobatar lunt. 
Pia:Lorii3e iunt^ quas Pro^tor ex fua jurisdidione con« 
ftituit» quit etiflm hoporaris vocantur. (j) 

Ais f (inen £Ae(fl (l^rig ; b' t* non dabant ac^tjioncm ex ejns« 
modi oblieatiene naturali. ^lMmlii)m<ibittonHHtbd^ 

fc|KR3HKltrmi(6 ex paAo nudo iticlMtlD MmtSqtStt)) Cl^Ml 

citt iRt(t) fort)crn/ bctt0<6<lto mi(b^ 

f OntC/ e. g. IIKnn tCt) pro nacom •bligatione etn Pignus Oc^ 

lommcn / t)a tonte ber anbere Daffelbe nicOt junicf forbenu 

• 2) 2)ic Obligatio CiWw entfpringet ex mero jure civHi» 
§• €• quod roetus caufa. ©erglei^Cn galtnaturalitcr nt(t)(# 
fecnn ttt anbetC t)at fein jus cogcndi , metum ineutreadi * 

; nec etiam «cceptandi* <S<^atabcrlM)(|>i)(tf Jus Cmtc foU^ 

• f|)C'obligauonem tantifper ibttteiiirct^ Nam coafta toIua« 
' tas edam volontis ^ft} IM »l>teiiietaciiwd^fb 

' bcr Derfpri(t)t DocO > quiveio v^ic promtci«re9 v«Mhr^id 

facit. 2)er anbere ()nrte alfo cmeAftion. aber ber Practoe 
fagte : 3^ «^iu f^)on t)e!ffen / nnt) tnr eine Exceptionem ge^ 
' ttn- Ob bie aiotner rcc^t qerl&an , Bap |le folSfi obKgatioric* 
juris civiiis aridas augelaffm.^ ifteineaQDCTcSi^aM. ^a». 

nennet t)ie(eg alfC) obligationem civilem mere talem, mif 
- (icfHt) btofanf feOiJusCiVileariinM^ ?> 2)|C Obiigati^ 
' ig'; mlO)t cmo reTpedtt naitifalb» lOtft 
\ 4^eftu eiviys ju fepn f(|)etnct, J. €. debeo ex cotnmodato, 

' : ba ba()e itt) eine naturli(l)e Obiigation auf mir / bte rem comr 
modatam ju reftituiren, aflein iai Jus CiviiejiDjngetirad) 

t nod) barjU/ & fuftinet naturalem obligationem. ^tC 
Obligationes mixtse ^bcn ali^uid raciDius • .e.g« tK, 

\ locatione-condu^ione , emtioiie, mutno. ^ 

ft) ei^M>i»K»irnKbia0dncinJi» 

< torium||ltttil/ba)MrBCfftortM^ 

ffi)dr{dnneuegju$inac()cn/ abcrboc^fub prxrextu xquhs^ 
tis naturaiis ctmaSl)injutbunMn; alfo()abcn miraii^ob^ 

ligationes Prictorias, fcie bcr Prsctor cx fua jurisdidionc 
introducirct ^ n?Ot)er Die Excepiiones unl) Adiones Pra^to^ 
riap flCfloffcnr 3>^. jurej^jrando. ^iefc A^iones Prat« 
toriae habcn aQejcit aUquid cquitatis. X)cr PraBtor abct f Olf tC 

s fcioe A^AionemfitbcQ^iDenn crniebn^orttto f(t)on cincObiu 
.^icione^i ejiitetubret 9llf»laflmaR jagen^.Obiiei» 
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' Divipo pojlerior^ 

' $• z. Sequen$ diviiio in quatuor ipccies dividitur. 

^ut ciiim ex contradu (6^, aut quaii cxcontradtt 

^*^^* 

tioncs vel cx jute wUi v4 aaciirali fmyenimit. Ci- 
^ OTn fcmpcr cnm scquitate fimt ctnjunAae . & 

/.Maiicto^itt accdBt. nmm a Doftori. 

m appeiialltittv' ' 

(tf) ©epfcecOWigatione civili jte()<t bec Impcrator ohnfcWftdC 
; OUfDiePacfla. ©iefe jtnb \mx iuft naturdi va'id« qWil 
gationii, baSin a(?<r m Jurc Romano feineii Effe^ o [vibf. 

j|>i(dt6mer &arrena8crkodivifionc^ouigarionum» pX^^ 
^^^^^^S^ , Me nieraanl) »er(let)er , ©cnn ec 
H^Mcytyirif l^rpen meig, unD mic einc^ nod) Dem anDcm 
«Wjjeftmmen/ n)ci(6cgKaterieTH0MAsius 
»Df)lerftorer. DennPaaum iiicrmaif gan? umeriiftieJenc* 

a contradu. Padum cft duorum vel plurium conve»-. 
lio in idem placitum. aJarUW foO m lUC};! obligirm/ 

rtenn bU leno reDcfl / dcUbcrato «nimo tM »frfprl(t|J / t« 
' TO, quodego toIo, cgo, quod tu. Accepto, ru rtce* 
• dcre non potcs. Vis, nonris. dabo, non dabo. Con- 

• \ iraAaio cft ftulritia. Dicesf ®ie3{i)mcrl)a6cnclcitf)n)obl 

• Mfto feine vim gcjcbcn ? Huco Grotius mKpfl}. adGt^ 

; mhmmfratrcm Epifi, i r . t)(jj fejncm QJrqber ocipicfcn , 6ai 
DieJRomcr fercnn nirt^r unrc*r fic^anDclt t)a6cn. asir ^ 
tergIc!(Dcn?8crfaifunfliaau*fK9ung/ v.g. ranetnegStt 

mi xm importantcg OcrflirettKn / alienircu . fiilejubiMll 1 
" ©tc 5Bf|6cr jtnD fctrn JCa^n.fcd tamen fineCuratOfeS- 
: *H ^ ^«^i^f- «0 fil9fm m fHmtV : Paaa non 
valeant fine lolcmntate rel alio quodam acccffoi io (lciR. 
. ' C9et iii Cbmraftibui.) ©ic Caufi juftifica mh amim 
» BCn, mcil nwn jl* bco berglC!(|)Cll Conrraden UnDSolcnni- 

. • bus 6ctrcrl)cDcn(fcnfan;bamac0crmaneinc^)altc/manIyfll 

• 3^lt, rcfpiratio, mtervallum adeft. 9l6ermtW^uiU(&Ctt 

; Converfation fcl^maijctman n)a3Dai)er i nwin tf jui &imi- 

' Ramernitftr uiibiiitg: einmp oo» lMit(t({) unb deiibcrati 
flef<t>eDen , fow tatiflner man ct wicbcr , l)crfmc^ oiebt cs ju 
f lagen. gernerfltanbci man biffig , bag ftc caufam arcanam 
V fltt)al>r. ©aoort man Bco bcm Pomponio cinc Conjedur * 

» ^riA; " 
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iunt , «Ut €X maleficio » aut qiuUi cx maleficicu Prius 



Anu-Tuftiman, L i. c. 4. fuc n)al)r migciiotKmcli- 
S)ie Patritii Dcttt)icf<Uclitu 3i6mei' gern jn ©ufKilitdren , in 

folennes Aipulationes ^mit aOe^ DOtl ifotied ^ependirot 
inO(|)te. Conf. GoNHtraG. ad Psnd^l^t^ Z;^. 14. ' • gltt^kn 
: «liputeimibiu ftnt) nifUeuMtltKfMt* Vi<i* «oftooiliw 
tcm^abentU'^ tmmihends flipulAtkim, \ QHVQiAMifeflbr 

'ju 3Rarpurg / ein fubtiler cle^rter 3)?ann. ;!i)er JCopf 
, n)!rl) eincm gan^ n?arm , uienn man baS liefet ftJpuiationc. 
S)ie Sioma' faqtcn niftt: 3J?an foOe l)iePaAani(tt&aUe»/ 
fonbern bumujlnurl)ein®erfpre(6*enfoeinri*ten^ uti dvi* 

cas praefcribiu - S5arum fa^et HoBBEsius; OvUa$ definttt 
fua jh firma pr^miffh. 3tad)t)em JureNaturxifJ {einlU» 
, ttrf(t)Ci]> tnter PaftQiHi CofiQ-aAum & SQpulattan^m. 

H6iifts5i«5^n)o{te jti^ar einen Un(erf(t)eit) |{n&iit/ uob fagte : 

In pado fprecl)e \(t):fitciam* m ConDra^: fii^* Slbet! 

auf Dicfc ari macf)Ct cr blO^ Dic ComraAus innominatos m 
Contradibus , ticubliCjCn abcriuPaftis. PuFEimoRFF ()at 

' au(t einen Untcrftfieib ex jurc Naturae finDen wofllen un&faget s 
In paa;isi)a6cntDir® ae^nA ml(i)tmiiis^/rvp0>»^y^»rtH 

^ commercium & permutationem gebcn/ in CantTafti|piia 

ligacionift c;oiitraAimi ^^paAiun n^faUcef JU diftiti* 
tuiren. ^Hbmifdi ]u ceben / fo ijl padum duomm Td pla* 

. rium in idem placitum confenfus 9 NB. carens nomine 
& caufa. Nomen non habet , h. e. non datur adio. vid« 

Brissonius. •baburd) ()aben (te folcbe unterf4iet)en a comra- 

AU>us« ^im (ie qetUtmtHlllitljHiContra^fi, ubi ficma ori- 
tur obligatio : ContraAus erant mmmdi$ yel iimmift^ 
KmmMHis ComraAus tfi ttif|)ti^ Dtr Ctticn fitttifite ShlQm 

f (SScr c< % crtldrct i bbt fetn Jus iu HccMiogoi Jit 

l)er(Srafffcl)afft ^>ol)enjoaern gelerncti 8lei(ttt)ol)l fagen bic 
tnciflcpProfeiroresfo.) fonDemaHgbcm icf)einc qcmiffe for- 

mulam agcndi ftabc. Sic ex mutuo datur Condiftio cx 
muti/o , ex padlo nudo Prartor tantum exceptionem 

dabat. ^uuLpa^o iiudo* i:^cnn ii obiigireu foltef OUi0C 

Vel fpleomeas yerborumj vel aiiud q^id. accedere, g. 
io mmuo. S)a ifl filtOlt CinC tcaditie » pfseftatio rcalia 
t)af1e()cntl»irt}i$tmcbt in tecminis midi paftt. 

^mKt) in aQen CoiitraAibus. |)arum gaben fte auc^ einc 

fbrmvlam a^enJi. Kooiifia ijfnUK KIAU afti^HH» formu- ' 



DfittetrGATTOMIBUS; ^IZ 

-tft ^ uc de iis, qua? tx comiGta funt > diipiciamos. 

^ • - Ha- 



las. Indc eontradtis cft nominatus. In Contra<flu in- 

mmindto \^ Jcjne certa agenJi formula. 3^&^f^<i^^f 

Contradibus innonunatis adionem pra^fcripiis vechilfi 
' ve^ ad pra^andam retti» vel ad reddendam. 9Ib(r tH^ 

bttl Cofitraaibus cmitA nominatis ^ ^iflCJCit aai% . 

fitii^ .fi^aniias » diftinAas »' pecutiares. ki * contraAibiiS 
. ifmofnioitis poenitere licet, qaamdin prsftatio noo kft 
; ^ mrinque fa<aa. ©Cin Prsetori rourl)t DicSaC^tlrjeblct/ 

praefcribebantur verba » vel recenfebatur , ^uemadmo- 
^ dum partes contraxerint , mi mW ^cn ^ttWl)<l)en D6rfl<i 

9(U.I9CntX)ttr* ^anftot/ concederet ^dtiontm contra 

• alterum ad dandum» pndjlandum» rcddendom» ^il^ 

flegcnli9 aflen Cootraftibut .ndminatis ^ofictt wit muc 
fRomeii , neiie unb befon&tre Aaionet » non hodie. S)emi 
cinc anDere Sigeof(t)a^( t)at aAio mandati . cinc anberc aAio 

pro focio. -^infltgcncinCaAio pr«fcriptis vcrbisifl^ n)ie 

fcicanbere. ®irfinBbicrbcmTHOMivsio ^«/«r/i/jr^^.Dit/. 

Diel M)ull)i9 , fccrbicfcj flut aui einanber flcfc^ct l)dt. Nec ^ . 

» GRonus, nec PuTENDORFFii» ita diftinacrc. S)ur(t)Cau- ^ 
- fam n)ei1)CttjHePadat)0nbcn innominatis ContraAibus utl^ 

* terf^icOctt* Caufii tlCif et datio & praeftauo^ lo pa<5b> fOAi 
44» flOCilit in ftmiro : DiAff, praftah^ fiu^mi m Con- 

* tnn5Hbus vero nominatis adeft pracfens & aftualis pra^ 
ftatio. In innominatis fage icl) ni(t)( : daho , fonDcm ' 
ut facias; re vcra adcft pratlUtio. 3(1 tic P''^'^^^*^ 
trinque gcfcf)e()cn| fo l|] au(t) btT Contradus perfedus j re- r ^ 
cedere» pomitere jam amplius non pofTum. SBa^nUi 
tcttl Nomen « {etnc cautam ^OttC/ h. e. tcia Contradua 

' ittaTr ba}ubtttcau(0Ntnergcii9Ut^ 

' t^OlPadttm ^(ryi ; nemo tmpediet » a6ctcj)fl(eine Obli- 

. gitiolKi* In mutuo i|l nict)! nur promiffio , fon^erti aiit^ ' . 

• prxftatio. In contradibus innominatis i|l (JUCt) ciUC pr«- 
ilatio. In ftipulatione ijl folennicas verborum loco prac- 

^ l^itionis adualis. In pafto nudo a6cr i|l fdnc datio, " 
(einC pra^ftatio adualis , {tinC folenniias verborum. Qu* 
' . -^ie differirct abCt bOCt) comraAus confenfualis DOIU Pa* 
Refp. 5)a«(6ft!ttenricrpeciaWterciil. ©icGontra. 

etiU^ ccnfe»/ua/es ^cn t^rt confiftentc cri}alten nott Mt 
auftoritate legisiatoria. @iefal)en, ba^.cS n\i)t aUeicit 

UlO^ift fi^ i . ut iuicrveniant folennitatcs vel praeftatit^. \ 
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l^iarum aeque quatuor fiint (pecips. Aut enim re cofl- 

I tra^ " 

r- I n y- ^ t I " ' I I — •* 

Un]) ttt M* ^M, bufitr^* Conlniftuttm eonretifQa\iiiin CM« 

^b^Uen »aC; golt nic^t 9lnfan(iS aac Stipulaiio inftru- - 

*incntum unicum & commune omnium producendaruin 
obligationum. Solennitas olim Ycrborum fola fpedlaba- ; 
tur , fed fucc^OU tenipocjis ilki dcfeeit , fOROttUct) XtvX 
(tl fO nriaiflimW m(srpretationis toaC/ i lti0C 

cxprcfle^fttercDet mar/ aiK(> ni^ fliUca mulic. ^rnaril^ 

fapett jtC / baf in biw Contrafti.bus mnominiitis tWA 0l<ilft» 
t))O^I omnta perfetfla unt) transafta ftnt) # tDentl utrinque 
prarftatio inter partes gcfrt)cben ifl- ©AtgNeg^tmro i|l()trc 

W)on ooctei) , i|l Im Padum , e8 itl nid)i§ me^r iibrig, 

SEBarum folte biefeS nid)( (jcltcn V Non tantum dico ; dnhot 
fed ieA j & lUter etiam ^edit i non tantum verba in 
iuturam mtervenm» (itd edam pr«(latio« fadat^crans- 
afta font ftatim omnia > t. e. ttcttn in mumo gUi4> iMt ^ 
complementnm folq|tC , f OJOori Cl «C^U / Oll ibl paAmvu 

60 i(l eg au^ in depofito, pignore^ba tfl ni(t)t cinc fi»- 
plex obiigaiio , fonDcrn etmag mel)c Dortianbcn. 3>a fli 
/ DiefcS cinmil)tiuli<;(Ten / fo fabcn jic aucb / ba^ bie contra* 

Aus nominati gultig fei)n mulicn ^ m\\ auCb t)icr adualir 
pr«aatio tDar. Erg^o gdltcn nun attCb contra^aus reslcs. , 
fBoruin 7 Re(p. Res jam intervenerat , ipfa pneftoMO 
mtenreneni^ 2>i( Connraftus li$€r§ks (tn)) ((k prarfhm* 
tnm mutuum » o&eif tf (ommin ullara Terba. m)9 .titent 
bOT]U , miemobt ber CMicraftus Uteratit in JM«e Cinli 

fet)r fpdt eine ^rafft erlanget ()at. 3)ie confenfuaks Coa- 
tradus muftc maa einfut)ren 5 benn wer woUe alleieit auf 
t)em ^IRarcft im tdgUcben ^anbet unb ^anDcl 5tipuiati#« 

fies folennes tm^iXi ? ODcr / toic ti olim allejcit in ftipu- . 

latione gcf(t)cben mufb, lincftipuiaiii «"cin i^5(|iai nc^ 

lre(t)en.' Eigo habebant aoionem nominacam # eertamt 
* 4eterifiinacam agendi formulam. 2>a< tfl yiMris omflium 

contradfamm Romanorum, unt) ftc fliciTen dOe ani &em <ga(| : 

Stiputationes fola inflrumenta funt producendx obligacio«» 

nis. Diefec vgaftmar m Ju » fiaftcr manboDon oft^ 
gebm mufle. 'JHQc biefe Sintbeiltingen {tnb nicbt Juris Natu- 
raiis. 2BicDeutf(t)enn)itTettoont)icrcmaaeniii0tj. akmt 
iinferefl^orfabren oon 600.700. ^labrcn auflttiibcn, ob %i 

Mirt iwtfttin m wAmmm tw^lcMoiiisrim^ mm^ 
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trahuTaur, auc verbis, auc liccris, aut confenru, de 
quibu^ imgujis diipiciamus. 

tlTU^ 

' * . . . ■ 

f*tit) mat)tn thmn # fo murben jte boti) aum fprect)cii: 
€1 ift eme ^^)aiiDlmiq , ©ecfpred)eri , (Stiimt , ein mtt. 

£)CC 5^ iepldnDif(t)< D. Rudolph Benno Brenneysen t)at |)iec 
kl^ faHomfn & fi'tpuUti:nu?n divif-icmlms» D. GoBtsCMt 

opponirtemir(tnma()l; SBie fan PaaumatiD CoBtraeios 

^cnnim ifi / timtn id) einem oerfpreci^c roo. ;Ktt)(r. ju 
|<i)t)en / unl) ein anberS , menn ict) jfc i^m gcbc ? Refp. 
C«i(lc5en, oU aenn ict) fagte: gAbanbele einWrb,unl> 
tte praeftatio gcf(ftiel)et cril iiact) ^.Xagen/ iil bec Contraai 
fcfl ? Refp. 3a. Pcrfcaio iji ba, abcr ba« anbcrc qeborct 

»d complcmcntum contraAus , Da^ fan fpdtCT gcfclicbctl* 

Se iurc todrcfi bu berbuubcni ouc^ paAum de nunio 
ism^ I» Mim^ ^ Ratiom obiigationis ifi fm Uiitfrfcbcib 
MMt 3>ctufi|)cn mb beiicn , bic bic 0a(l)c uatiirliit) an^ 

feben, ioter paAa &contraftus, Q)0(llaber ratione com* 

«lementi, ©eutf(t)e mi$ OOU fcincr ftipulacione , ec 
m(I)t: 3:in Wort cin Wort; er befumtnert n* mniq 

Ufn biC prarfUtioncm adlaalem utrinque facfiam , vcl uni^ 
lateralcm » obcr um btC folcnnia vcrba, S}ai cr ti Qt^ 
prasAirct , fo pra (lirct CCl UOC^. Poenititcri tmKtt iOlfy 

tmt bi9 ^ S>eu|f4)eti/ tmit»bn bcn St^mcntativtct »ar* 

; Sicis: m^tf bfCfc 81rt tvirl^ «ntimnu oomtiiodanim, pi« 

. fBof &c. oQeS einel fct)n ? 2>iefej dubium ^at TuoMAsrus 
tiotb nicbt benommca ^ afcer Hertius ^at eJ /V^iij ad pu^ 

fendorffium folvifct. Ratione obligationis ijl eadem vi* 
, bvl , ailein biefe Paaa UUb Contraaus bcltommen varias for- 
saa»» figuras , <knamipa(ioties ex inteotione noilra. In-- 
teutto ,eft eflEentia omnium paAionaiii, {Betlll ttl^ lilS 
mntuum dare , ||»ia \fy ia l|id)( looare > veoAei^ ^tta« 
,4>Ct aUir.Unfere Imeiiliofl Mi diffiBfemiam contraftuum* 
Sic alia iiitetitio eft in opmniodato, in mutuo alia. nnb 

dlfo miffea toir aut!) qlei*, menn n)ir ba« 5Bort t)bren / 
: iDug e6 eigentlid) fet)/ majipir furititentioo g^i^abt t)a6cn. 

In fe efl cadem obligatio. SEBir (jabea bcp aQcn Contra- 

ai^us beuiiicbe.QKicepim » i^nn mir moebcn Tic )a fcttd / 

xlfcaaw», ?9)4i»MP»' tmf .«|(.foriwim 

# ■ 
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TITVLVS XV/.- 

QUIBUS MODIS RE 

CONTRAHITUR OBLI- " 

GATiO. 

l De wutuo. 

RE contrahitnr obligatio^vcluti miitiii (^atlone. f i) 
Mutui autern dacio in iis rcbus confiftit , quae 
pondere , numero, menfurave conftant, veluci vino, 
' ' ' . * • ojco> 

€t\x% n)jffcn/ ex jure civiii. ©er gsaiur faujf<t , unb meij 

t)icl/ tpag Emtio Vcttditio fue cin |>i|ig ift in Jurc CiviHi 

cr ^Qt obcr ebcn bic Imemion itn 5tauf , ali ict). 

Of) aBBirl)nbcnfd)on gefagt; bQj?, njcilbic 9i5mcr benPacais 
Dudis tcine obijgciiionem juqefl^rieben , ticfelben ctQcrl^anb 
divifiones coniraauum mafOcn miiffcn Uut) t)a tl)etlten ftc 

tie Veros coniraAus in rcaies j verbalcs , litcrales A. con* 

fenfuaies , it)clcl>e nun itt Der Orbnunq natf) einanNr foli 
ficn 5inc Concradus fau man mit lcicl)tcr 3J2u[)c lcrnen , 

M)Cnn UMnnUrauf bie difFerenle Inrention l)tr Contrahen- 

tium 2icl)fung nicbt. ftc babci; barcn. UnD ba i|I mm^ 
iDcnn n)irDaSM«^/^//w anfel)cn/ bcr Creditor unb bcr D®- 
bitor einer bencf ct : jcf) t)iauc!)e ffielb unb mia borotn , 

Hemliff^berDebitori berCredlior bencfeUUCl)/ teindigere, 

\m nnabir Ui)l)en , unb bencfct alfo einer , n)ic ber anbcrc. 
2)cr Debiior i)at bic intencion ni(J)t / bap cr ami gefcften? 
cf ei I)aben n)ifl / bcrCrcditor t)ai biclntemion au^ nid)t/e(i 
mi megiufchencfen. 3)ec Debiior nnb Creditor l)abcn fer* 

Her bic latention vM)\ , \)a$ eadcm pecunia in fpccie 

fcer gegeben rDcrben fofl , fonbcrn nur in eadcm quaiitate 

& quantitate. £)enn CS ill l)ter baS Objcdum res fungi. 
bilis, quarum una alterius vice fungi potcft j ii i|l OUCtl 
bie Intcntion ba / ut dominium transferatur. Salmasius 
l)QtbQranaeimciffcU Unb m Tra/i. Mutuum non effe aliena^ 

m beiimcflen Idugnen moaen / acil ber Cre- 
^^^e @act)e ntc^r mcQfctencfe / fonbern mie^ 
^^^^erfcblieiTetbaraus: Ergo domini um non 

cin Saumasius ()ii(te %i ja an jeber rc fun^ 
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pleo» ixumeuco, pecunia numerata» £re> argentOt 
mjucoi quas res aac numeFan^o » auc meoendo > aut 

adpendendain hoc damus^ uc accipientium fiant. Ec 
. . ^ . quo- 

1 gihili fc^cn ((Mtlttltf q&od dominium transferatur i bcntt 

l)tr(^n^crc tmfitia Dcrbrauctcn/ fonfl imt.^ i&m ni^tS 

. Vb^ CottCfaftos, reaUs t^, ubi res ioiarreiitfc» 
ttfMpaAum de mocoo danfc tlll(()bcn!){»mif^cnPnii* 

* • cipiia^ DcnnnacftbcmDcutfchcn 3l«t)t i|l« cinel/ unb c6cii 

fO n)D[)l cin Muiuum , ii padum de mutuando iniervenit, 

- mcnn t)ie<Sa(f)cfelbfl intcrvenicct mdrc. ©iefr Contra- 

: Aus reales dilfericcn & namine & cirentia. ©icElfcntia 

dependirct Don unlcrcr Intention > bftm itQir ffiu^ bencfcn , 
. bcr asDerc $ Du muft bcn({cn in mutuo , bu n^oUcfi mtr^ 

* 4»ictm9Cbcnr HiD^lpcciet in 
alimn tran^smir per Autuum» doimiilam in haofpe* 

• de tramfemir. Bagfiftjeftbuja/ njeunDueinefli SBcin^ . 
©roW/ ^elb lei)l)e|! , crotrbraucftet e«ja; niemanb fagei / 

* %% res aliena. Salmasius njar Cin <«t/TiJiJ««>tT«{, J)cc 

f cinen Pr«ceptorem ^attc / al« ben Sf.ngibert \\\ Paris, mci^ 

• (Oect^uuuct) refiicirci t)at , iDii))crg(ct(l)en t)on Wisskmuchio» 
Tabore , Hahnio un6 Fabrotto gefc|KlKn* ^ixm cbctt 
tm ^44^ etcitt/ imi &ic Srandii»incc mtt iMm 9^ 

' nAim xxm. tKittat f etc 9f ancifcamr im 4omini«m 
\fixm\ i)cr^])ab|lfa9{c3a/ fonfl fonteu fie ja ni*tlc(Teui 
«bcr rteantmorteun ; 6ic t)i(tcn nur bcn Ufum. Quia cr- 

go dominium in mutuo transfercur, culpa non prxda» 
tar. Qu, Quidfi quantitas pecuniar, quae tempore con« , 
traAus crat, fiieric mutata, e. g. dedi tibi loo. ®a(b« 

• i6 :<ftca(i4Htt»@«iMlc mit^olg KraufCK; jcQo gcUcn^ 

• ife^(6rof(&m, nMfmtflimmtctctiioicocrgdtoi^^ Refp* 

. fcbeitict rtf- flnD 16. &tattn«Kiecni tiU rMdere itae de* 

- bere } aDcin ftcr vaior bicfcT i^. ®rofct)tn^6tucfc mu S)<x\%f 
' Xraufeniiegiauf t)cmitmerlict)cn @(!)iot unt) Korn. 3tDc 

* r^. ®rofcl)en^®tuc?e (tnD hodic nur gemuniset auf 1 1. ©ro^ 
fS^mf l)aruberl)at)enffcl)t)ic@tdnt)e aaeDcra(ict)en$ a&erici» 

* otiiltc nnD auf i4-@rof(t)cn«cmttn^ct. S>ic9Utcn mm 

mito* @rof(l^n ad ftrtnda onera rei monetarias I^CCtndgt* 

^ Scmii(^nunt)(cioo»i<:filrt)^@|u^ 
A ;||cn f foi)dttci(^ia 200: @ri>f(t)enmci)r. - Tmv^ ci . 
' V »ol)lgefaffet/ unl)faqeterfclb|l: grbabclangcDartter (lu* 

. DitCti UHODi<f{l»a|;H''&^fUllt«n. Ergo in dubio rcftituen- 

• ■ w ' ^ . . ■ . 
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^oiiiam nobis non eacdem rcs, led alise ejusdem nt- 
turx Sc qualicacis redduncur^ inde etiam mucuuui 
«ppellacum eft s <]uia itB.«^ icibi dacor > uc cx meb . 

tuum 

da eft pecuni^, m i^mpfwimtjabt , i e. tDcnft maQ 

tlt(()t j DCra6at)tt toOt Qu. 3li Mutuum ctn Contradus bi* 
lateralis, an uaiiateralis > i.e. ifl bic Obligaeia ailf ttnCC 

ecitt^ Refp. ^a/iwMifcamiuiftaScillobligirt. Tn 
rtpscHnfastti Comr^iAiis bilacaralif* (^id aum 
II dixtmi: 3(() Ur)t)e bic t©o. JRlWr. auf ifichaelwt 

bin nict)t obiigin^ t)tr bai &tlb bi$ baljm ju laiTcn Re%. 

S)aS j|l Cin PaAum adjeAum. S)cnn regulariier fan ict) il 

tticDtc forbcm , mm bu el gebrauc^et ftafl ^ ftati.n , cum 

fpatio tameo jaridice intelledo. Fohnerius |)a( cine dV^ 

. ligi ObferradoQ ja fkimn Se/ems furis geotactH ; Ot> t(t> 

muroom fepecirai fan illico ? Refp. S^cin / a6cc bO(| 
fioft bccvafpattaiik 34) (ci)()cMri)iet5a(^«diifaiii, M 

. ftiiio recMas. jtan t0 nun biefcl tbun / fa t(l fa balattberc/ 
• »o6urc() i(t) bicfcl ni*r mt\)t tl)un lan / cin paaum adj«* 

^um , & hoc regularicer adjicitnr t ut canflet de ter« 
inino folutionis. Interducn res redditur in eadem fpe* 

cie, tpcnnt)utlcni(titflcbcau(t)cil)a(l^ poft faao. Dcc 
^otimiusfanaacicitMutiiimi jo^, t»cimni(()tl aulgc^ 

tnattWf^i Nam hatc eft oatafa miitid»^ faidem poft 
u&m UM dobaat > f«d le. anta ' <;(vciim tempus fetipi/ 
ppflici Solyefa aft tt$' inene iaciiltatii« Intenlum Cro^ 
ditor adjicic tempus , intra quod folvi nondebet, JVttltt 

Ijcr Debitor fi(i)cc i(l / unt)mantcin fficlDnicfct fllci^) mcott 

anjUbrinflCn gctocndPct. Flms mutui eft indigentiae auxi- 
lium. Dum ergo non amplius indigeo » ceddo • jura 
£l?flm indigentibus # hinc femper folvere podtmi ori&« 
mirfe mb mci( mutoom ex indigeatia mtfiNmiflm j(t# 
fb HKV ai^dt)g(icl) mnmnm jramitam. Ergo mrilie ottH 
tm prteflabamar, mfi^in mpidaiione addoftae» hHC Be* 
bitor mo(t)tt in mora fc^n / OtycC nic()t. Nam mutuum 
cft contrac^us ftriifii juris in hac parte. Hatc eft na* 
lura mutui > ut iit gratuitum & ad ufum concedatur > 
binc contradus dicitur benefxcus » quod Grotius obfer- 

▼at. Set) ben 3i5iitern tpaccn Ufone odiofidima?, unb mim 
mRb Mora^nMcfeti merbcn tomc # fo gabcl nur ctnelNatc si 

imcreflb, ttinc flCIOigc Ufnns, ffiiK 6. pra Cram; 



Quaas modfs re eoMnuur. cfBtwi - ^Stm 

• ^^^^^^^^^^^^^^ 

tttuin fiac: &«x eo contrtdu ii«(cinir ^ cps vo»* 
catur certi condi(3:io, (z) 

' De inde^ito f^Ua^ 

§• I. Is quocjue , qui non debitum accepit ab 

qui per ertorem felvit, re obligatur, daturque agenci 

concra euim propccr repeticionem condidtitia adio. \ 

Nam perindecicondicipoteft,^ apfam^mmdate^for^ . 

strc 9 ac fi mutuum aceepiilet. [}) Unde pupillus , li 

• • • k 

gigen hodie mu(l bu bieUfuras bejaWen ; jtt mogen ftipuU^ 
renDicbenfeon, ocecntibt. SCenn jemanb @clDle9^i/f0 
fi)irt) pia^rumiret/ ba^ becanl>ere jol(tej«(0Cti.fBcMiHta^ 
£anbubU<t)cr3iiiftR t^uc. sSdiabcr debiior niniaaiofai 
f|cmfrn# itn» riicbti abgctcbct ijl , fe mcrlcfi ^qincuoces , 

t>er coofuetudinem vero femifles ob raritatem pecunise • 
etiam cum cStAa juria agendi, admittirct ; ©a tjl cio 
benbig Sfempel / quod confuetudo toUac legem. ' 
(a) 9S$ei( bec Creditor fein mutuum in eadem qualitace & 

quantiute miebcc tia6en mia > fo i|i c5cn biefc< bic ObUgatio 
' perfonaiis» unb menn ber debitor nkbt ONfbcr ' 

/folan bcr CreilitorCoiMiiaioncmceni exnmCQOlvic^ 

twritKiatiilciicn. €S{)ei|feta»AM^^»>ctmbcr Cr«* 

ditor QKip/ mal/miemeli unbauf tpoiaicter el tDiebcr (^» 
tenfoa. r- ^ 

(3) acic t)<^5en autb ein Promufuum. Cafus : ^[(^ 6iit bir 
nicbtd fcbulbig , bencte abec / tcb feo bic fc^ulbtg / unb ia&# 
le, tc^ bin in errorc, bf f} bu fc^ulbtg , bteexcfrore oejabU 
tcn@ielbecmic juremmircn? Obcr i4> Mn bic f o. 3ltt)lr. 
fi(OuU)i9/i(t>ben(fcabcri(iftoQioo. nnDtcjo^t loo.SRtW^^^ 

I , WnabttntirbUso.gttblr^bic tcb m iiicliicja^let, refti. . ^ ' 

• tttircn ? Refp. Affinn. 2)cnn bU feajl f Ctn jus acceptandi , 

unb i4) feine Obiigationem foivendi gcbabt- Sllfo W )>tt 

OUCb debitor. @flge()OCet Dicfel eisentti^) ad Cluafl Contra- 

fti»; bennt96nnicbindebite.8(}a^(etbat)e/ fo bobe icbnt(|)( 
contrahiret. (^l ifl bal)ec ein Promutttum mtc ein Mutuam 
^ juconfidericen/ clifi, oU tvenn btr tDuccElicbbaie^ 

tclcbnet^nc» Oam erroooe fibi » niliiidoninf ntccu / 
^ ^iishabecp^cuiiumi ampundi. tUfo^UOCtCbait coodiAb* 

aein eofti , loenn bu bie ©atbc notb XfiXi- SBenn abec res \ 

CQofm^bilis xmi^ 9ft pqndii^cM^in indebki. 

^ ■ : . Vid# . 
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db iine.mtWis m£):ontate indebitam per errorcin dt« ^ 

tum cft, non tenebitur indebici condidione , non 
inagis quain mucai4acjooe. Sed hxc ipecies obliga-^ 
Uonb hon vidctur ex ccfntradii coniiftere : cum is» 
<j\ij folvendi animo dac, magis vol^eric iiQgocium dit- 
traherc > quam cotitraherc. (4.) . . " 

■ • . . .. ' ■ ^ ' < 
■ II II I I I " ^ ' ' ' I J f II 1 

Vid. Merilltus A./. c. g. 100. thaleri inffcliJte ioluti cr 
' rcfto condicuntur , 10. gimec 5Dein indebitc foluti C3C 
iadebito co^dicuntur. (onimt t)tec auf qua^aiones f adti 

<in: An aircr dcbucrit ? qaid ? iBet) Dcin saru^n fonff 
nict)t etnma^l mmralictr fc()ulDiatf^ iXilfm 

pro debicore balltn. ©IC CondidBo indetiti a6ee ftat nitftt 

^ \Xm, mcnnid&egqctDull/ wennbtcanbtcenocODanueSmic . 
aefagct / i(t) fci) i^iti nuc fo unD {q dicI fct)ul&ig ; fcenn menn icft 

lt)m bcffcn Ol)n9ea(t)tei mct)C bm^U indcbitc , tunc .rc vcra 

- €biu(re vidcor. ^enn id) t< tibcc ttt(()t aett^ufl / fo (|t cid \ 

e^rot fiK^i bor^nOen- Donatid praefumi non potcft > li- 
feeriilitas enim deliiNiiim animum requirit coofi* 

(4) 33CI) einemPupiilo ijl bicgfaa« ct»ai>fonl)cccJ: Sipu- 

pillo cx errote folverim indebite 100. condfci nequcunt. 

(gO decidicct l)icc bcC Imperator, vcterem JCtum LtcmiuM 

RuFuM fecutus. 5IBCC l)ciiTci bicb, bem Pupiiio ^aijltn ? gflact) ' 
tocc jefanDcn SSccnunfft ^iffet ti : SBacum fen cc locupietior 

* IM^it cnm damno folTentis ? LiciNius^&nf us abcc fa()t( ; 
CttP folvif i S>ifftlti)CrR tvarcn contrair 9 unD iHt Praxis 

. ^ INKQ ttttOmbcr. Licmn^ Ritfus fagfe : I» poenam Ag 

Oer foirehs pupiiio fcine (SnmmcDCtlicccni bcfin dnmfoU 

• vit. ^at eccinemicteigePraefumtion , ctrmoOe ben^upitten 
ften^ieflcn / unD jtcft feine? unDccflanM ju feittemSBont)eil mif* 
fccaucben. 3(t nwn 3- Titius bem Mxvio Pupiiio @elb 

f^UlDig Unb bejal)letfolCl)e8 fmc totoris autoritacc, DecMac- 

' vius obce Dcct^ut Da«@tib/> i(l Titios gct)alten/ fclbtgil 

It04) tifKItal)! Itt BC|a(>lCti i ncc poftea condiaio indebilt 
loaim habere poteft. ' If toM^ qni foilvit piipiUo» ma* 
gis^ dmnMt , qnoift «ontrahit. CEitl m(bcr<40 ti, nCfHI 

. . m bv.aijlu ®clD Dort)anben tfl ^ ba flnDct bie flieaul jlatt: 
Mcm9 cum aUciius dasEtno locupktior fieri dcboi. 

• ■ , . ^ 

I ' * ''- Digitized by CIcKi 



' QUIBUS MOBIS CONtRAH. OBLT«. (5^1 

.■ ' ✓ » 
§. 2. ItWi is , cui res aliqua uteflda-cktor, iJcft, 

.fomniodatuis re obligatur , & texiecur comniodaci 

'Se^l .is ab eo> quf mutuunr sccepttt 

longe diftat. Namque iioa ita res damr, ut ejus hat : 

^<ob id dtt ea re ipia iei\itucnda tenetun £c qui« ^ 

;^efn>qulanucttum a4ccepit^ fi quoUbet fttftuit^ cafi 

_ , ■» • • • « ■ 

• 

j(5) iM£mmodatum ciH Concradus Qiminams* OHK 
MuCQani Ji benu b<^bt ccrtam aAbncm t imSxij adio; 
' lifm t0mmbdati. * l^thCommodato ifl XQXilit bit indi« 

e^tia Die tatifa i bc^wcgtn trfuc^cjl \» mSi , tO fbH l)ie 
^ bcn uiiiiii iibri qebcn gratis aiif etnt gctotffe 3<tr / Mftitl 
- tnup Dirs l6|Tcn. (Ssitigratuitumi bcnnwcnnitftemPre-»: 
• tium jgeije / |o i(l c« Locatio Conduaio. ^ai fta&c td)abec 

nun fur eiHC Intcmion in commodato contrahendo ? Re^p. 
SDer C<»minodatarius indiget aliqua xe» et tDiQ etQ:<a9 pon' 
OdmiBtdame ^aben » tcr Commodans ijj fcin flUtCt 

«Stcunb f ttt gicbt cs i^m iimf9n(i , ocl(()(d nit()t gcftf)(i^t^ 
nKAti it^fein flnter grcim& nitftt ipdti- - S>« Cw»nM>d«w 

(• ^loSer fllei^mo^l nict)tl)ielniemfito*% ttercfnrcomihodil-^ 

wih ju alicniren; ber Commodatarius t)at ouct) fcin anDec 
' SIbfet)en/ alfibie@a^e ju reftituiren, ni(t)t a6er foltDe iu 
' btfyxUm / er mid cbcn bae miebergefcen , ni(t)t cin fimiic, 
. * cr»iae6enDaH^ftrt)/ cbcttfiaiiEleiD, ni(f)teinanberc6n)ic^ 
- bcr^eM- ' lltiD btcfc intehKon f(t)iiefe i(t) in ein bcfonDec 

8Dftfiit| '{{() gcbe>iefctii CemtaA ettictilKfiNt^ 
k ©curf(()cn b<J6tnfeill3B0t?t ; M Commodatum liliD 

Mutuum DOn einanberiu unterf(t)etWn , roir braucl)en iinmer 
» einerki) ^orter : Iibnen,lcyb borffen; bo(I) nimtnt 

* manacrn borctcn/ erborocn bcr)tii Commodato ,iinb t>t\)\n 

* Mutuo lebnen/ leyb^n. 3njirifil)en ijl tocf) cin reeller 

' UttiCrfct)CiDDOr(HinOet^ Conimodatariusindiget,ComnlQ- 
' dans dae » tlle accipii i )C(Nt Dic Intention , ei gratit 
/ iUlHI^/ t)^Cominedafts»tf gtttie ]ugd^^^^ ^(Cotn« 
« mocbraritts ^t)tc lotentiotl i ebftt bOl ^ idem ilhift > nft|>( 

ein finiM^ m fl^bcn / ber Commodans bencf a efien fo. (iHH 

* ein Contratftus bilajeralis , i6 flCfCftiebCt commodo ttio ,l)ar#' 

* um \)ti\]a e^ Ommid^mm} , (ed reftituas N8« eandcm renEu. 
: nm dcterxorcm* 
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tmiferit, quod accepic; velud,inccndio, ruina, nau- 
fragio, auc Ua:onam hqftiumve incuriu ;^ nii)i 
1111$ obligatus remanet. At is> qui utemdunt accepii^ 
%nc quidem exadam diligentiam cuftodiend^e reiprae- 
'Aare jabepury nec iiifiicic ei tantam diligentiam ^ 
^liibuille, quantam fuis rcbus adhiberc foHtus eft> ii 
modo ali^s dilieeucior pQterac eam rem.cuftodirei 

tur, n modo non iplkis culpa is cauis intcrvencriu 
A^oqoi [l id^ .quod cibi commodacum cft domi^per- 
«gre tecum (trre malueris,* & vei i^curiii hoftium 
praedonumve, vel naufragio aniiferis, dubium non 
eftjqiUR de.reftlaienda ea re tenearis. Conunodata 
intem tes ttmc ptoprie iittcttigitur, (liftaUa mcfcedO' 
accepta vel conftituta, res tibi utenda data cft. Alio- 
qui metcedeintervenient^, locatus tibi iiKls rei vide» 
tur. Gratui^tum enim^ebet elle cominpdauim. (6) 

^ I . . , ' ■— I ■ ■ » 11 ■ " II I .. IJ I .111—^^^— 

<0 commodata reaituitct metbeti muf / mit (d) 

fok(>e teloinmtn ^ i ei|o 9»A moti «Fa^iffioMim diu- 

r.^gem^ immcilbmi m w.iet» loaii. mu^ cnlpam 
(b micb baS domimum rti ^mm^ime nii^t 

Denn baf bec Commodans iomeilcn ciue anbett @a(t)e mtbtt 
, mbmenmuf , gefcbicijet per accidcns. gj i|l alfobiec nb* 

. , bie doi^rinam de culpa praedanda cilt)uf4)alten # 
^ imbbeufoUetlben ConOradibus JU praemicticm- Culpaijtlfti 

itt fOOiet/ alS negligen^a» ex iiegli^entiaorifnr<^amiuii% . 

imD t^eiifi eficdu cjnerlCQ/ Oft tdxin dainnum ex c^lpa 

' «ticexdoioimpiitibe. 3fnteQ)Hti$i^^ 

lefartint mcrben. ^O ein damhom tfl r ba 1(1 cin vacumm 
SDicfei vacuum mil^ erfe^fttp^rtsm/ ergo damnum cfiam 
ex culpa datum rcfarciendum eft , uub t)(ii bdffet in jurc : 
Culpa eft prajOanda^ WIcicb»t)lC abcr bk Diligcncia ii)re 
Gadu» ^ f mmticb . I ) eft diiifgentia , quam prxftant 

^ omne^. hoiDines natnrales, diUgeom» ^m paterfa- 
. . milias» qpam ^vHibtt bonus paterf^miUispneftat* fciL 
«xaAa» 3) diligentia exaAifiima fupra m<Kiam pfltrii«> 

' iuniliai. Utlb »0 birfllei^ett DUigeneia manfldt f ba Ifl 



» 

» 

QUIBUS MQDIS ll£ CONTBAH. imiG. . $SS 

, De depofiio. - ' ■ 

5. Prxterea&]$) apud qaem res aliqitt ikp(M 

nicur^rc obl igaCLir, teiieturqae ad:ione depoliti, quit 
^ ipiedeea re, quam eccepic^ reilicuenda tenetur» 
Sed Is ex eo iblo tinectlr» & qoid dob* tdommiient : 

cul^ 

Ncgligcntia. 311fo mirD aii(t) bie Cuipa in Gradus einf , ' 

- flCtbCiUt. Qui ergo non eft fumme diligens , ille cft 
leviffime «legligens % ibi eft levifiima culpa , t])Cl(t)C bCC 
diligentia; exadiffimx cntgcgcn tDtrD. CiiIm lcm 

< 0tiec Virb IWDiltgaitiae e:Udae» mit) Qdp laia \m flr^ 
' (tenSrilbbcrDilieeiiti^cntqe^ 10 Commodaco 

ifl ii ater nict)t genug , Daf Du mit Dec re eoiiimod«tta umge* 
' miemitDemDetnigen, Dn mufl Dorfic&tiiierDamit um« ^ 

' teben # UnD DaDcro aUCt) culpam leviffimam prad^ircii. ^"^(f^ 

' tpia Die @ac{)e rDicDer t)a6en/ tDie ict) fte bir geoe^n (}abc> ' 
' SSenn fte t>erDet:bet ift , fo i|t e( ni(()t me^r ha^c res , prout 
dedi. Ergo miifl M Dtel belfcr uitisc^ ittttfrcmDcii @^c(Kn^ 

' Aif miliDcuicnciflenen> Culpam prasftes imt^tixU etiam le« 

* irjffimam) cxaAimiiiam ditigentikm adhibete. dbbe^^ C^* 

* iumfentit doiftlhus, a iS- ict)(et)ne Don Dir einenigpicgcl, 
in meine ®tubc lu t)dngcn ^ Du n)eiffeR e ^ , unD |]e^tfi atKD ^ 

' * Ca^ icD iDn auf!)(f rtflc ©5 mirfft mic einer in Die ©iut)c ^ unt»» 

- triffi Den ©piegcl. Non ergo hanrco in culpa , nihil prx- 

9U)ern)tcmcnnOerumflanDDariQfomtm/ icDrutfe cia 

* ncmiicM»» c^ntra, bcci»irfiiia0iiw unDt!>ir(ft 

> ^xxiVsm^ ^^^^ ^ oiipam« XKi atiin ^uritbtt 
(rati^n DiefcaB6rtcr cuipa lata, l^b & lerffima nid)( 

aacjcit/ fonr^rnl^abenanDerc. Sutatil]au(t)fprc<t)en: Ne- • 

jligentia eft vel maxima , vel mediocris , vel minima. 
@iC ifl ein quafi delidum , fi fubtilicer raciocinemur. 

* $)eim fubtiiiter ftnDcn mir doium babco. ®er Da^ 

' ' iDUt/ mi er tl)Un foltC/ ille male agir. , S0Iatl Itt ' , 

; n^il^a^ Dotman mifbiceciietal^dtegiit ; y^nque ver^ 

: fainr ^tilitas vel onilis vel utriwqoe kc. ndm lauffc* 
S>U fprt(t)fl : 0 Ubictmqae miiQS 'utitmn ntilitat verfa* 
tur , ibi pi^llamr culpa etiam leviffima. 2) Ubicun-^ ; 
que utriusque vcrfatuir utilitas , ibi prn^ilatur Culpa le^^ ^ 
' yts, 3) Ubi alterutrius plane non verfatur utilitasjbi . 
prsftacur tantum cuipa lata. ^tC Natura negotii gicbt 

nirfl(N(|^0(B<<ida]9djilifiiati^(M ^SBHWI 

• . . Digitizocl by Googlt: 



TITVLVS XV, - 

QUIBUS MODIS RE 

GATlO. 

De mutuo. • ' — . 

RE eontrahitur obligattO) veludi tniitui 4atione. (i ) 
Kiiuui autern dacio in iis rcbus conliftit , quae 

/ , . ^ , ' -^v 1. ^ oleo^ 

, , . . — ^ — ■ i . — . 

. ftus wiflfen/ ex jure civiii. ©erSBamr fouffet/ unl) mei§ 

« t)icl , Emtio Vcnditio fur eitt 2>ill9 ill in Jure CiviU» 

tthdi abit eben bie InteDuon itn Stanf, ali icft. 
. S^ir^bcnfcbon gefosti bo^ , tretl bie IRomer taiPsi^if 

:^?jfiotteseeiKraAaammai^cnmuff^tt. UnDbatt)eiIren Itt 

bie Veros corMra(^us in realesj verbales > litcrales A con* 

* fenfuaies , it)cld>e uun in fter i?rbnunq natt) einanber foU 
gen- 9ine Contraaus fan man mit leicftter 9Rut>i; lernen » 

DCnn manmjrauf bie difFerente Inrention l)er Contrahen. 

lium ^ibmq Qitbt, midjt fte babei; ijauw xitib t>a t|i min^ 
, n)enn air ba^ Mutuum anfeben / ber Creditor unb ber Do- 
kicor etfter bcotfet: 34) brttiid^eelb utij» ima fi^rflcn^ 

ncmlWbcrDebhor $ bnrCreaitor bcntfC(<n{0» teindigere» 

uni- miflbir lei;l)en / unb bencfet alfo eiiter , Q)ic ber anberc* 
Scr Debitor bat bie intencion nict)t / ba^ cr ettDQg gcfcben^ 
. ifct {)aben mifl/ berCreditorbatbieintemion amb vx^tf tu 
megjulfbeiKEcn. S)er Debitor nnb Creditor ^)oben fer^ , 

ner bie latemion nic()f; ba^ eadem pecunia in ^^e mic^ 

ber gc|cto»ii)(ri)m foa ^ fonbern nur in eadeiji qnaiitate 

& qaaniitaite S>Cnn C* tft fticr m Objcftum r^ fimp- 
biliSf qaacom nna aicerios vice fiuigi peteft i li t^^oill 
btC Imemion ba , ot dommteni iransferatan Skmkim^ 
j^Qt bara» gejWeiffelt Unb tn Traa. Mt^uum non e§e artfma' 

tsonem, folfbeMmibegtDcaenldugnenwoaen/ tDcilberCre- 
' ditor in mutuo Dic @ad)e uic^t wegfcbencfe , fonbern mie* 
ber ^a&en Q^ofle. @r fcblitlfct borau^* £rgo dominium non 
iraiiifetijpr« dUcm Sama^w^ 
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* QUIBUS MODIS RK COOTRAIT. 6i7 

. oleo> ixumeuco, pccunia numerau^ £re> aigcnco» 
«uroT quas res aac*numerando » auc ihittieiido , auc 

• adpendendcxin hoc damus^ uc accipiefitium Hant. Ec 

• -. - • 4"°- • 

^■1 » -■■^ ■' ■ ■ ' ■ < I i w i I ■ 

( gihili fe^en (DnnCHf fsod dominium transferatur i t)em. 

< fecTAi^ tan fie ja Derttau(|Kit/ fonfi Mre.ftf 

tldl^e. CottaraAnt, rcdis ifl , obi m imenreftit , foaft ifl 
e&em paftum 4e mmuo dani!onacl)ben9iimifct)CnPrm- • 

• ^ cipiisi bennnacftbcmDeurfrtJcn :lle(t)t cincs/ unb etcrt 

fon)D{){ cinMutuum, fi padum de mutuando intcrvenit, 

. cii mtnn Die@a(!)cldb|l intcrvenirct mdce. ©iefe Comra- 

1 ftus reales difTericcn & nemioe & ellinitia. ^uElTeotia 

depcndireiiiottitntecic Intention i Am muf t>cn(fen ^ 
\ oie&erattbtcc s tamuft&enfEen in momo» fen »ofie|lniicf 
> ^ridMgetat I nnbfa^miip eten fo t^emeen K»^ fpeciet in 

. aliom transfertiir per mutuum» ddminiam in haofpe- 

cie transfertur. S)agfiet)eftbma ; njcunbueincin 3Bcin^ . 
- S5i'oW/ ^clb lci)I)c(t , eroccbcaudbct c^ia; nicmanb fagct/ 

Ci fci) res aliena. Salmasius njar Cin uvr^h^uKTCiy Otc 
(etnenPraeceptorcm ^aitC / ali bcn Srngebert Paris, Q>lU , 

(I)cc#t au4) refiicicit t)at , oteDerfllei(t)cn Don WissnMctHo» 
^ ^ Tabois , HAHmo Fabrotto gcf(|)cften. ^i.mt elw 

, m fo($er ®tntt/ im Irie Sr<inciicancr mtt bem 9aM Jo* 
' • KAim xxin. battctt: Ofe Die^rancifcanccein dominiom 
^Wttcn? Occ^])abjlfag(c lia, fonfitomcnfteja nicfttieffeni - 
«(Krrtcantnjortctcn ; ®ie l)ditcn nuc bcn Ufum. Quia cr- 

go dominium in mutuo tramfercur, culpa non prxfta» 
tBT. Qu, Quidfi quamitas pccuniaE, quac tempore con» ; 
traAus CKat» fiierit mutilta» c. g. dedi tibi loo. @d(b4 

ftfcOe ii «ri#ett>€tiidk mtti^aM Xcaufen , tcQo gelten^ 
i&^ (firo[(t)en, tMi mufi Int mirle^mieoerfflm.? Refp* 

\ fii fcbcinct ftnb i6. & tamnBdem tilH rMdere Aie de* 

• berc i aflcin bcr valor biefec i^. ©rofcften-StucEe mit Jg)aU^ 
- SCraufenliegtauf beinitmeclict)en @ct)rDt unb SEocn. 3cbe . 
i 1 6 . ® rDfc()cn^® tucf c jinb hodie nur gcmiinftet auf 1 1 . ©ro^ 
fibcn , barubcc t)at)cn fld) bie@tdnbc aQc bera(tct)cn s abec le^ 
' ne altc ^nb owf 14- &tof(bin «emun^eii 3>ie ^Ueo mm ^ . 

lkit^(8rofi|im^ ftrciida onera rcimonetarfx OCCOndgt* 

" ' Wenni(& nun bte 100. lirerofiben ®iU(N ^atie cin9ef(6mo(^ i 

^;$cn, fobdttcict) ia 2 co.®ri>f(bcnmct)r. - Tmust)at ti aucD. * 
, . »ot)l scfaffet / unb faqet cr fclbfl : (£r t)a6c (an§c barft6ev (tu^ 

. r toeti UHObiefdroa^H^bcfunben. Ergo in dubio reftuuen. 



'<5uoniam nobis non eaedem rcs, led alia? ejiisdciii na- 

turar & qualicacis redduiKur» inde ectam mucuuui 

appellacum «ft 3 <]uiaiQLt^etCibidacur9 ucexmeb. 

' , tuum 

• ' * ^ 

eft pecunia » n)te t(t^tmpfan()cn.(Hi6ti if^ mnn man 

mS)ti mCtiWMtM. Qu* 3fl Mumam em CoDtraam bi* 
literjOi»» an miaateralia t i.e. ifl bic OUifaeia ouf (inct? 
^att ) Refj;». ^a,l)(r'Muai«riiis tff oOw «btigirt. Tn 
nvs a6(rfag(t: tfl Cotitradhii baaieffalts. ^d ettiod 

fi dixerim : <^iS) hn\)t t)\t loo. «RtWr. big auf Mchaeli^ , 

bini(b ni<t)t obUgitt, t>\t txti ®elD bi^ babm ju laffen ? Re%, - 

3)aS illeinPaaum adjeftum. ©<nnregu!aritcr fan icfe « . 

BteDer forbern , n>m t>u ti gebraucbu biafl , lUti n , cum 

. ^Nttio tamcQ jaridice intelledo. Fowmfjs. i)at etneor^ 

' iifle OMncfitioD in fMnai iSMsAr r^m getttactyc ; , 

. mttcuam reperieM fllll iUico? Kefp« Mft/ ote IMkI . 
. fok brevie fpatium. 34) let)()e bir bie ^atOead ufom* hob 

. iiniio redfllas. j(ani4)nun bicfc^ il)un/fet(lfa Da^anbere/ 
• ©Dburc!) i(t) biefel nitlt iml)r tl)un f an / ein paAum adjc* 

dum , & hoc regularitcr adjicitiir » ut conitct de ter* 
xnino folutionis. Incerdutn res redditur in eadem fpe* 

/ cie, ti)ennt)u(tent{bt9ebraii4Kti)A|l# poft f^c^o. "SHt ' 

sMatuariuifM«BeiettM«mimi # iMitini(i)tl oulfe^ 
llia(lXtf(ls Maan \atc eft mrant mamis-m qmdem poft 
, n&DDi folvi debeat t fed %l ante^certiim lempiu mtvi/ 
poffit Soivere eft res merac facultatis, Interdum Cre> 
, ' ditor adjicic tempus « intra quod folvi non debet , ^Dtnn 

l)er Dehitor ftcber i(l / unb mn tein fficlbttid/t glct^) tDieber 

' anjUbrinfleit jebenrfet. Finis mutui eft indigenti« auxi- 
liiua. Dum ergo neii ampiiua indigeo , reddo « juia 
'ft?am 'iodigimtibiis • hioc femper folvere poffiim orcG-^ 
min«. ttnt) Mtl mutuam cx indieemia HltfiNntHfni ifl/ 
fb tDar anfdnglit)^ mamnm jpramknm. Ergo iiidlie iifo- 

he pntftabantur } ni(i in ifipulatione aeUodae. t)er De* 
bitor motbte in mora (e^n / Ober nicbt. Nam mutuum 
eft contra<5lus ftri(fti juris in hac parte. Hac ell na« 
tura mutui , ut At gratuitum & ad ufum concedatur » 
liisic contradus dicitur beneficus , i|uod Gi^oTiiis #bfef>- 

^(t) ben "SCmm mattn Ufimodiofiffimx, unbBdni 
mR5 MorabeiBiefenwerbmtimte , fogobci nnritnein^ 

iaterefle , (eine flei»ife Uforas , \vm 6. pro €eolo^ ^in^ 



QUIBUS MOBIS KS eOKTRAir. CfBLm - €tf 

tttumfiac: & ex eo concra^hi ii«(cicur «dtio , ^ux v<k 
cacur ecrci condictio, (2) 

^ De indf^ito fo/0to. 

I. Is quoque, qui non dcbicmn «ccepic ab et^ 

qui per errorem fblvit, re obligacur, daturque agenti 
concra eum propter repetitionem condi(^cia a&io. y 
'Nam penndeeicondicipocefl:,^ appam^mm innopw^ 
we ac £ mutuum acccpiilec. ( j ) Unde pupiUus , ii 

. - j * 

ges^n hodie m«(l bu bieUfuras 6ejal)Icn , fie mogen ftipuii- 
rei lotcbcit fet)H , ottec nt4)t* aSenn lemanD ^Id lepl^ci / 
mrD pixfumicet/ Do^ Decanbere foleDei «etm f8cja(Hbm 
Sanimbli<Kc3iiiM Sciitt WikbiiQr isimiiiiiior* 
gen^cfen, uid^ nict)rj abgcteDet ifl , fe oecften fivflcaiices , - 

pcr coofuetudinem vero femifTes ob raritatem pecunix» 
ctiam cum effedu juris agendi» admitticct ; Da tfi CiH (C^ 
DenDij SfCmpel / suod confuetudo tollac legem. 
(jk) SSSCil Dec Creditor fetn mutuum in eadem qualitace & 

^iiamiute ipieDec ()a&cn »ia > fo ijl etoi Diefcj Die ObUgatio 
' perfonaiis, unD menn Dec dehitor ttiit)i ipiebcr iCM^ 

mia / fo lan Dec Creilicor ComliAioncm cecti est motoo IMC# 

Decibnan(leacn. @j[)eifei£m<Aa«^^#^» ^im Der Cre- 
ditor n^etf / mii mm\ 1 unD auf tpal 3lct ec cl iDieDec l^» ^ 
' Dcnfon. . ' 

(j) acic Daben autt) cin PromMuum. Cafus : ^[(l) 5tn Dit 
nic!)t5 fci)ulDia f i^ Dcncf e aber / icD feo Dic f(t)ulbig , unD ja|)# 

(e , t$ Ditt io cnore , bi^ DU fC^UlDtjl , DiC ex exrore ^olliU 

tenQklDecmicjureftiaiiren? ODer iit) Mn IHC f o. 3tti)lr* 
f(t)ulDt9/i(t)Deiitfea6eC/afe9Rioo. mDie^ loo.gtt^. 
, ^ufiDuiiirbie5o.9{i^(r«Diei(tiuiNClt^ ' 

' ' tuicen? Refp. Affirm. 2)enn DU ftaflfein jusactepftndi. 
UnD i(t) f Ctne Obligationem folvendi ac^abt. Sllfo bt|I DU 
OU^ debitor. gSflC^OCCt Diefcl cigcntltct) ad Quafi Contn- 

aus ; Denn x^m i(t)indebite geia^Ut ^be / fo oabc i(t) ni(|)( 

coatrahicct* ifl Dat)ec cin Pronuitiium mic ein Mutuum 

luconfidericm/ cl^, oli tvcnn W n>uc(f(ic()Dal<B<i» 

gelct)na tHlll^ Dom cfiooee fein • nihil doo^vi • ntc ca 
jus habes pecuoiam acceptandi* t((fo4lcaetct)att coodiftiii<» 

' nem certi , mm Du Dtc @a(t)e iu4) oaft. SS^enn abec m 

CQofimubilu HHkti ^O&tftlM ^^^^^^ ^^^^^'^^^* 
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eiiinc.tacoris au£borkatc indcbitom pcr erto^rem da« * 

tum eftj, non tenebitur indebiti condiAionc , rtbn 
magis quain mucuidatione. Sed hxc fj3ecies obliga-* 
tionis hon vidctur cx cGintra<9ai conlift^rc : cum is> 

CJU1 folvendi animo dat, niagis volucric UQgOUum 
tralxcre ^ q^am cotitxaherc. (+) " 

■ ■> ^ > T ' . • - r ,, — , ■...^.i — : 

'vid. Merilitus h./. c. g. leo. thalcri inclehjte foluti er.* 
" rerto condicuntur , \6. ®mec WHtin indcbite foluti cic 
indebito condicuntur. ggfonimt l)itC(tUf q««ftionc$fa<fU 
.an: An alrer debuerit ? quid ? Sct) DCin flan^CO fonlt 
f ^meren Sttui c^HdiBiene mMHf bratKtC i^ m DigeJ^ 
^ ^ 9i^l: d€ti§4r eft , naiurdPf^er dcbti." 2BCr 

_ nic^t tirmm^I YiaHiraUcer fi^uloigi({y Dctifmmatrmi^iittl» 

pro 4d>ifioire MiiW- i3tc C<mdiaio Indebm dtep^t m(bt 

^fibcr, mcnnid^egflcmufi/ tt)ennl)ttanl)ereno(t)&ariuc8mic 
lefaget/ i(t)fct)il)innucfounDtaDiclfct)ulDig; Denn n)enni(ft 
it)mbeffen ol)n9ea^teimet)rb2jal)le indcbitc, tunc .rc vcra 

- cbaaffe videor. SBJcnn id) c« nbec ni(t)t a^mujl ^ fo i(l citi . 

erforlfadli t^or^anOen Doiiatio praefumi noit pe^cft i fi" 
l^eralitas enim delibe)caciim ammiim reqiunt flc cefifi* 

■ licim. * ' ' ^ ' ' ' • ' . 

(4) ^&m eincmPupiilo ijl Mclfaqf ci«Hi<,6(fdMNM 

pillo ex errorc foWerim tndeblte l ab^ c<Mtdfti neqiietmt. 

@0 decidicct ^)icr btC Impcrator, vcterem JCtum Licinium 

RuFuM fecutus. 5Bcrl)diTetl)icb,l>emPupiilo wblen ? Sflatt) 
bcc aefanben Sernun ffr t)eiffet c* : 3Barum fofl cr locupietior 

^ IBCC^H ^tun damno folvcntis ? Liciniu^&ufus abcc fagtC ; 
: Cor folvit i 3>i(^tt))(tll Oaren concrair , un)> Mt Praxls 

* 10 M4 SdtllHCbcr. Licm^i» Rms faglc : In poenam M 
tlCt felfebs pupillo fcitfC ®llMlBt«tttiCtfni bCtin dum&l* 

• ▼it, ftatercinemicbrtgeP^^fuwtioii , ccmollc benfpuptDcn 
ben^tesen , unD ji(ft fcinc* Unt)er(laHb« au feinem SSortl)eil mig* 
braucben- 311 nun 6. Titius bem Maevio Pupiii© ©eib 

' fd&Ulbiq Unb 6e}al)leefOl(b(8 fmc totoris autoritate, becMac- 

r vius aber ocrtbut ba8@clb/ Jo t|l Titios gcl^alten/ ftlMgcl 

ttO0 tttKUabl iU Kcia^ 1 nec poftea condiaio indebiti 
leCikn haberepeteft* ^ il ciftilii> folvit piipiUo» mi- 

i^s^ diftffrfiit, qtnuA ctetraUt^ (EtHf mbcrf 40 ff , locnn 
. fea< bcia{)Itc ®clb borl)anben ifi , ba ftnbct Me ^cgul flatt : 

'McxBO cum altcriai dainno locupletior fieri debot. 



' QpIBUS MODIS ft£ CC)NtRAH. OBLI«. 4^1 
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- %. x. ItMliisrcai m isliqtifiutenda-ckmr» iJcll:, 

.sommodatur , rc obligtttur , & tenetur commodaci, 
•adione..^5)- 'Sed ^is ab eo> qui mutuum acceptt^ 
longc ciifhit. * Namquc non ita res dacur, ut ejus tiat V 
ob id dc ea re ipia leilitucnda tenetur. Et is qui- 

fAem» quiatiutcaim accepics £ quoUbet £bVtttit6 ca& 

. , . ■ ' * • ..... . 



X5) ©fl< Cmmodatum t(l ciH Contradlus ndminaius, XsAi 
Mutuum j. bemi Ut) bab^ ccrtam aAiooem , ncmlid|) adic[; 
' liem ^ommddati. ^eQltlCqmmocIato i|] tpicbcr bie nidi« 

' ifentia Die taiura i Mt9(gm ierfii^cd ini0 # t<) foa bic 
^ fefii ufbiii )ibri<9^ gratii oti^ fttit gcmtffe^dt /'«if lcSm 
. inup Dirs Ujfcn. (£5 ifi graBBJtinn $ Ijcnii »cnn tcft cin Pr©-^ 

rium gcfcC / fo i(l ti Locatio Conduaio. 5Ba5 l)abc id) tSbit 
nutlfUl ciHClntcntion in commodato comrahendo? Rc^p. 
3pcr Commodatanus indigct aliqua rc, cr ttlU Ctttas DDIl 
btltt Oomnatdaiite ^abcn J tCC Commodans i|l fcin gUUC 

^ ^cunb # bec gMt el t^m umfonfl , tpclcf)eg ni(t)t 9cj$(l4K# 
. HMiiti itMithrimter Sreunb trt^^t iDdce- S>«: Cominodans 

t 9tfUkr flleicfime^l mtbtbteltitenBdo » Mereincommodii^^ 
iiih ju alicniren; bcr ConunodatatiQs tKit ottcb fcin ant)ec 

^ ilWtbcn/ als(bic@a^e ju reftituiren , nicftt abec iu 
fc^ltcn/ crrDiB cbcnbaemiekrflcfccn/ mfbtcin fimiie. 

< ec mia cbcn ba6 ^^fcrb / e^cn ba5 jlleib , nicbt ein anbercl roie^ 
' bergebcn. unb btefe Intcmion fcblicffc t4) tn cin bcfonbcc 
' IDoctetn^ id) gebc biefem Comrad einen befi^tibccnRatmtif 

im Dcutfcben t^dbenfettiSBoct , imi ComnMKiaram itit) 

• \ MbtoQin nttf eindnMcio utMerfcbetben 1 micbciiwltii itittiiet 

< eincrki) ^Porrer * Icbnen,leybcn, borgm; bocb nimint 

• tnanticrn borrjen/ erbori^cn bcptu Commodato ,zinb bCi)Ul 
' Mutiio lebncn/ lcyben. ^njJtJifiben t|l tod) cin rc«ller 

• UltfCrfcbciD t)OrI)anocn. Commo^atarius indiget , Comrtfo- 
dans (iac > iUe accipii 3 jcncr b^ bic Intention % %% gratis 

iti oaben / ber Commodans grati^ )u gcbcn. !l>er Com^ 

< modarariiit^t)teIntentioil» Aetlbal/ idem ilhid» ttit|)| 

• fii^fimti^W geben/ teComtnodanslMtilbtebcDfo. Sftil 

'itn Contraatis-MlaferaTis , c$ qcfcbiebet commodo mo »bar# 

• um()eifcte^C<^;3R^##/^#iy/^ i ftd reftituas MS« eand^m xem», 
, noa deteiiarciB* ' * 
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tmiferit, quod acccpic, veluci,incendio, ruina, nau- 
fragio , aiu; lacronum hoftiunive incur£i ; , nihiioou* 
jiu$ obligattts remanec At is, qui utonduni accepic» 
%nc quideni exactam diiigentiam cuftodienda' reiprse- 
'Aare jabepur» nec iufficic ei (antam diligentiam «dt- 
kibiiiife) quantam fuis rebus adhibere (bUcus eft, fi 
modo alius diligeacior, ppcerac eam rem cuftodire^ 
ied propcto ma^orem vim naaforesve caTus nontenfc- 
tur, fi modo non ipfius culpa is cafus intcrvencric. 
Aiioqiii ii id) .quod cibi commodacum eft domi , pep» 
#gre tecum (tiTe malueris» & vel i^urfii hoftium 
prxdonumve, vcl naufragio amiferis, dubium non 
cftjquia dc reftjycuienda ea re cenearis. Commodata 
«iitem tcs timc j^opric inttttigitnr, fifiuUa mercedo^ 
accepca vei confticuca> res cibi ucenda data cft. Alio- 
qui mercede interveniente» locatus tibi ufiis rei vide- 
lur. Gratuicum enim debec elle couimpdacum. (6) 
. ' p$ 

<6) S>a bie res commodau reftituirct mecbaimuf/ I9U id) 
friltK MoflimUI (^te I eigo mu| iOan cxa^iffimam dili- 
geniMun ,||ni0Cltf)eil, « fidya ik.m» natl. mii|t ailfiani 

. levifiiiiMim tKcm^t)Ctt. /i>abtt 
fo n>irb baS domimum reicimm^datae ni4)f tmmftriMi. 

bennDap bec Commodans isnxilin eineanbett®a(t)e n)jebec 
, ne^menmug, gefcfticfett pcr accidcm. 6J i|l alfobiec n5* 

f(it9 / bie dodrinam de culpa praeilanda ein}Ufdt)aUen # 
' unbbeilfoUctlbenContKii^ibiislUipraBmictircn. Culfd'^^^ 

(et fo Hiei/ aU negligeopa» ex negligentlaonciirf^amiiaa^ 
^ IMb (I ia efiedu etncckp / Ol) id) ein damnom ex cqlpa 

. •hicexdeioemplinbe. 3nbeobcnSaB^nmniM4ammini 
iciarcrret mcrDcn. 90o ein damnom ifi ^ ba vX ein vaamm* 

©ieftl vacuum mil^ ecft^f t ip rDcn / ergo damnum cciam 
cx culpa daium refarciendum eft , unb ba^ bnffet in jure ; 
Culpa eft prjfOanda^ Wicict)tt>lC abcc bic Diligencia ibrC 
Gcadu^ ^l^, nemliCt> » l.) eft dilieentia , quam prxitanc 
omncs iMtinines natnrafcft» \x) dtUgcotia, ^iam paterfa* 
. milias» quam quiUbet bonos patcrf^miUas pr«dlat« fciL 
cxaAaf }) diligentia ezaAiffima fupra modum patrii* 
fcmiUai. Unb W \itX^<\^% Daligeatia W\\%^^t ift 

' .N^li* 
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5. Practerea&is» apud quem les tiiqctt ilepo* 

obl igatur, teneturcjue aftione depollci, quia 
^ ipledeea re> quam accepic > reilituenda cenecun 
Sed is ex eo iblo xitxatvtxt^ & quid dob commiient : 

cul- 

Negligentia. 3IlfO mvt) aw(J) t>lt Culpa jn i^rc Gradus cintf 
. gctbCiUt* Qp> crgo non eft fummc diligens , ille eft 
levidime negligens , ibl eft leviflima culpa , tPCiCtX tU 
dili^emia: exadiffinuB intm^tl gcf^l^ micD. Culpa lcm ' 

oiict iptrft Dcci>iiig«^« ctadbe » unD Cuipa lata bcm ier^ 
' (lcnSraDDcrDiiigemiftchtqcgen gcfe^. Iii Commodaico 
iflc^ atcr md)t gcuu^ , baf DumitDcrre ernmiodata umgc» 

* ^c|1# KDiemitbemDcinigcit, Dumufl DorftctnserDamit umf 

flcben / UnD Dat)cro aUCD culpam leviffimam prarUiren. "^^s^ 

' ipia Dic @a(t)e iDicDer t)a6en/ m i(t) fic Dir gcgcOcn t)aki 
' SBBenn jieoccDcrbctill 1 fo ift e< ni(Dt mcl)r hxc re$, prout 
' dedi. Er (ttuH Diiotcl bctfcr uiti0cl^u itiitfrcmDcit ®a((Kn# 

' «Utttt^DcitlCn MCmni Culpam ^raeftes onm^n^ etiam le« 
' Tiffimami exaAiiEmam diUgentiiun adbibere debei. Ck- 

' foinfemit doiAlfius, j is. iet)(et)tic uon Dir eincn(gpiegel/ 
in mcincigtubeiu^dngen / Du meiffeflc^ / unD ttet)(fl amD , 
' Va^ i^iDnaufi^dngc. Ssn^irfft micetncr in Dic ©tubc , un^ 

Criflfit Den ® piCflCl. Non ergo hscrco in culpa , nihil prx- 

Ao. SU)er n)u tocnn Der umflanD Darju fommt / t(D ruffe cin 

* tlciRita^; Ctatra» bcrivtrfiiMUtimcunDtDirfft Dcn@pic» 
%i\mmm9 t^o^ ^ aiipam« aiitit ^urtftoi 

DrauctienDtcrcaBtoce cnlpa kta, l^is Sl iefiffima ii|^( 

aacicit/ fon:crnt)abcnanDere. S)nranflau(t)fprc(Dcn:Ne- 

{iigentia eft vel maxima , vel mediocris , vel minima. 
^ie ifl Cin quafi delidum, fi fubtilitcr rariocinemur. 

- SDcnn fubtiiitcr finijcn mt doium baftco. SEBcr Dai nuDt 

iDUt/ tOOS er tbun foUC/ ille male agir. s02an (Hlt ^ 

; iifrt)H0# Do^man aufDie®ciic(al'dtcgu(; ybknnque ver. 

; iamr jitilitas vel wiitts vel Intrinsqac <cc. IKniil lau(ft« 
S)U fpri(t)fl : 0 UbicBn^e nnitts Mmnni niilstat veru^ 
cur , , ibi pi^xftamr cnlpa etiam lenffima. ' a) Ubicua* 

que utriusque vcrfatur utilitas , ibi pnrftatur Culpa le- ^ 
Tis. i) Ubi alterurrius plane non verfatur utilicas,ibi 
prarftanir cantum culpa lata. ^ic Natura negotii gicbt 
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cu^x autem nomihe , id eft » defidbe ac negljgentia^ 

non tenecar. Itaqae lecurus eft ,qui p^rum diligen- 
fcr cuftoditam rcm furto amifcrit: c^uia» qui negU- 
genti .amioo xmi cufioidiendam tradit^.^non ei» ie4 

Juae fadlicatj. 14 impucare debeu ■ • 

\ "rcs commodata t^crbrennct / linb beranbcce (xit ftintret 

. . prctiofiores el)cr g(C((tCt| <lW bicfc t-em eommodatam ? Re(p» 
: PraeftiUlda eft $ Denn miUI ftcbet t)Wr <mf diligei^datn txaejtir» 

4inam.vSi coimiiQdacvtas Hon vidt refiitaere reifh^ 
. commodans .babet aAienem direAam; HireBum ()(tff(t 

firtBum j Dwn Cigcntli* i)al bCC Commodans oflein aAionem. 

Senkca fagct : ^ttd jtfl dfreHwn , niji jflri^um ? Kerr ii^ 

6ngcflanb'« ohjerv, Lat. Lingu, ^at bicfcSfc!)on crfldret, 
v.g. icblebnecia^Jjfcrb, baS «irb micbermcin35erf(t)ulbcrt 
' fcbabbaift / tcb (ciflic c^ ctti^tt^ bie Jtoilcn forbccc tc^ roicbcr. 

, ttnf^nglldl) battC mcbec ta^ nollQezprefle citl ju^ agendt« 

SRcmiMiKfttteranni^fli bp^<r^ 

liQtcit t nt commo4ampriiBftet >'ttaiii comifhodatarius cer« 
. tat de damno vitando. SCann Oftcr Culpa lev is unb la* 

' u ju pra^i^ircnfctfi foa.bcoicbcmConua(ft in|()cionbc(;(0Ci 
jlciflcttDcibcn* " , ' . ' * ' /~ 

(7) Re« ij^ debet effe epynmi^ » f^ciffct «n»mtAM 

. <5tft« -9Dcr ctma^ deponirct , bcr mifl ti ht\) mir tn i8cr# 

V tDabrung fC^cn / jndigct fccurkatej cr i|l in indigentiat 
' tnib biC i]l jumcilen majot f m in depofito miferabili^ 

, 3D«r Dcpofitarius \\)\xi ii^ it ift beS Deponemis qutcr J^tcunb I 

] fcabCO) i^C Cr ti umfonjl. Depofitum ifl Cin Contradtus be- 

nc^.co»» bal domioium n^trb nicbt tramftrirct/ bic®a(bc 
^foaimc mifcicbobeM mctbm> bi^bccDeponeosf^nMciia 
Me|angc« reguia praBtcodirttiMrOepimovsim^rni^ 

Hon bem Depeficarij» > oXi cuftodiam generalem, nicbt fpe- 

. cialem. J^orbcrt cr bicfC / fo gcfct)icl)Ct ti irregulariter » uub 

nittf per paci^um adjcaum au^jgcmacbt njcrben. 2BaJ in- 
\ tcndircicb? 5!)eranberc fofl bicigacbe ^eneraliter Dcrmab* 
» rctti wtbt miecinftuhijs, aNiaucb nicbt, mic ciu homo 
exaaas. €1:1(1 eOcn nicbi obiigircr , bap cr ftct) bcmii^ nnD 

HtteitC^ «t bonc rem cuflodiac^ fotlbcrnbafcrctgeneralt* 
^er tMrmbSCk Uinc lata culpa pr^ftatqc in &potito t 
Jin nuuidato vero fpec^atifSma & fidoaalk diligentia 
f i ia i il j p iiy» » Itfatufa dejpo^ti fofcii dilJgentiaAii omni* 
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$• 4* Cr^dicor quoquc^qui pign\is acc^it, re ob^ ' 
iigatur^ quia & ipfe de M re , quamaccepic, re(6« 

tucn- 



bus hominibus rationalibus communem. Ciriis crat 311 

grancffurr / M ciner feine f)\x\i l)au: in ctn i^cmolbg cieponi^ 

* rct / bic ®cl)lutTcl aud) iw g^nommeii j oa iwmiiitw 

. itnunDikKwicubelgc^aufct Doiten Rerponfum fuit, de>- 

' ^oficariom tioA tetieri f t^cU ii m Cotltraaus £ratu«tU| 
' ||t , ilbi irequiritiir lalteiil diligentia ooiiiibui. homt» 

* ttibus cbmmunis.' ^yni Dcpbncns ()irnjcgcn inup uipaitt 

• lcviffimam pr^eftiten/ j-®. menu dncr*})ulDerki) mii* de--. 
poniret, unl)faqeielni(l)t, Dap ca^ulojr feo/ uni) ti qc^ 
f(t)icl)UinUn9lucf , fo muMt' Dcn3J)at)cnerfe5cn / er ^mtc 

ClfUflCn foUen^ Deponitur xt% 4d cuHodiam , non a^ ft» 

* fuiii. Refticuenda res efl > negat » duplnm pm^elft 
GOIINirci olim iil omni depofito» & ordinario, & ,nii* 
ferabilt 5 benil ()ier ijl fioguUris perfidia» unD in depoficd 
tnirerabili i(l ficna^ giOlTcC/ & cum mifericordia con* 
junaa. «DJan tl)cilct abcr DaS Depofuum cin \\\ ^u.^ktalt 
Unfe extr-ajudkiale , Dicfc^ n)tci)er:im in vclumanum un6 
nU(Jfar'ium. 2Ba^ Ciu vduntarhim depofimm j^Q / if} lci(|)t 

ju bcgrciUcn y unD fcOon ertiarct morDcu* :Da6 necejjariuy^ 
* ' depofitum I tDcmt mt(D eine Necemrdt jtoingct/ f^lct^ct 

iudepinftcti , j. €• tit5Cricgfc<»cfal)c , tti 5<ad*J8oti) , Die* 
r fej wwaSiatKft Dcpofitqm miferabilc gencuncr» 'aj06ci) lu 
A mcrcEcny DaSDasDupiumrcftituicctmerDenmiiiTc, fi ous- 

, * tnodi aepofimm necetfariu^i abnegetur , n)eIC()cS in Dctl 
^ ' LL.Xll ^Jabb. auf DaJDepofitumvoJunufium cxtendiccj 

* ttar/ mcilDic«rie£t)enunD3iomeruicmivaDfurfloft[ofavij^ 
'iKiltcn/ oliirocnn Dcr Depoficarius la^ anoertrautc ©at ao^ 
Uu^tcj ffgtauttcn, Daf DtiS^ttcc efnen foicOtrt SB^fo 
totcbUciiltmMi MPi()mj9^(ittttiti)@ef(t)min!cAufter3uttd 
Htttttb tm fjm «uffnbrcn* aBcittt fit ctucn unalficfii^ftt 

, ' oDerQejeic|)netcn>Wenfc()Cnfal)Cn/ faatcn fle: Bci bat^citJift 
cin Depofifum oerlduanct. 2>te ^ltomer |)a&cn Do^ Dcpofi-» 

' tum Sacrum gencnnct. Juvenalis Sat^jra 1 1. v. 
titt ftanMs tevuim mmi^n^ 
JPar§icu/4flii vix fttrt f^ku > /fuinamdui mJkns 

amict4i 
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luenda tcnctur adionc piii,noii\utia. Sed cjuia pignuS 
«triusqiie gratia <b(tur , & ,debitoris> quo magis pc- 

. ♦ • cuni^ 



' iinD bic 5Sctrieo(cn) $ ml^t man an ant>ertraiacm iiijit be^ 
flangcn / Dcm 93^ctncr)l) filci^) gct^altcn. p^nius cul)mct US^ 
. iDCQin Dcm JtaHfcc TRAjAMo.Dic Si)t;t|iin in<bcjonbccc / ^ 

I^drcn ebrlUtH 8calC / quod ^rcddcrent diepofiium , Dof |te 

' frinamyeittaittcltSiiCabiiqiicim/ ^&^. io« i/^. 97« Coa£ 
' GimMnguikaP. tl Oif. S, t^onbcrdtrajf c ^^eabge^ 

Uugnetcn Dept^tf. ^CUt 3U Sagc U)ir& Djc Pana dupli 
iniCauf feagdepoiitum neccffariQm reftringircf. i£Bcc6(n 

Contraa anfmi^i, t^ataacjcitaaionemdircaammicbccbcn* 

jCliigcn^ btr principaliter obligirct ijl , aclC&CSfticr! DCT.Pc- 
^ poficarius ifl / DCC Dcpdtten^'|^miCt)CC tt)n aaibniE^ dire* 
Aam» it tan mUt excepnonem compeii£ittonisi|0Cb re« 

tciitionis cinmcnben* S>i( D«)ofit4 , btcdmn ka&tSntoHi 

• ' jlntj !ctfje depoffta CSramiliat^e , v. g. depono loo.aurecifii 

• 'hacie^e, ba^cg l)ircrlaubtfc0 / fie atecinMutuum juncft* 

mcn / mcnn Du )le brau*ctl @o (angc Dcc SeutcbecftcaeU 
' Ocbci/ bUifictg cin depofitum. 5Bennt)ucgabcranrul)re(l/ 
^ - uno cincn Xt)a(erDaDon nimmfl/ fo micD c^ cin Mutuum. 

S)arCtnff6mmt Diel an i inhoccafucransfertur dominium» 
" non in iUp. S)ei;Dcp6ncQs t)at Ct9emttfdDemBe[^fitari0 

, tiiibti iu praeftirai # Docl) (an cS jttmcilcn |cf^c|cii per aoei« 

• dcna f. ba f^M iKt Dep<ffitaniis 'aftnmcin cbntrariam 
contra dcponentcm , mniX J. € Cincr auf Da8 Depofitum 

} Unfollen OCmac()et. ©aCUm i|t DicfeC Contraaus bilatcralis f 
' tcnn C^ n)irD praefupponicct / Dafi C^ fe^ res innoxia. Ca- 

' fusi @£i)attecinccDemanWtncin'])fccDaufju()e5en 9Cietatf 
' t»ct(0c*a5cc Dett 3cl)lcc battc f Da^ C5 bi||ie, Dctt abcc Dcponcni 

^ nidHanictgtc. 2)aDc$Depofitarii£ncOtumbaj^b(^^ 
mi^it , fct)Id^ ii ibm , m Dciffct it^m^in OOr 06« 

Dcpof^cos tend>aetir.aAiofie depofili cmiitraSa fiic ^ci^* 
lcc^l^OOn/ unD IntereiTe* Dcponens culpam lcviffimam 

• praeftare dcbet j nam nemini ofEcium fuum debct effc 

• damnofum. i£c ftdttc faacu foflefl , bcg Dic@a(t)cni(l)t in- 

' * noxia |et)* Depofitum judkiale bctjfct au^jliiu^nm* 

SRanfi)mm(abcr ni4)C flcrneJDcan' Dcnnc^ ifl ctric ^ccies 

' f xecutlonis I ab«kc€Qtioiie lion cft incbpandBs Procefliis 
fine prargnanti Citifii* Vtd, CorcEjtf^ de Sequejh0§k»i 
, fimiaJH^ / & GoBDnftis de SequefirQt I9{((];cc lCltt Cincn 

janQcnTuaatDaDonflefcOcicicn- - - ' * 



eiinia ci ercdatur, & creditdris ^ qiid rnagis ei iii tu- 
to fit credicuni j . placuit lutlicere , ii nd eam rem cu- 
fiodioidam» e3i:a£bn) ditigentiam adbibedt : tpam & 

prtefticerit, & aliquo torcuito cafu rein amifcric, iecu* 
rum ^lle > nec impediri creditum petore^ (S) 

(S> 3n Dtp doartna de Pi^ncke {fl rteiifaMbielnt^ifttion Dcc 

Pacifcetttium anjufcl)Cn. 2)icfccContraaus pignoratitiui 
Ifl ex utraque parte obligatofius. g| i|i abct Dicfct Cort- 

traacinaaui acceirorius i cr !an ni(t)t per Te tcf?cl)cn. Bctirt 

- tt)arum(jcbc lCt) i'ignus Ut fecurus fis de tao ci^edicO* 
£rg6 jusi obligatio» credltumpraetediti huic aecedit pi« 

* gaiis 5s accedere potefl mutuo ^ cdmmodato&e. :Dit 

- btftmic tddd. gt(MM(0uibi9 , 14 (rmie Dir ni^bt / cct) 
. tttO wegen tmimf dapirattneritttjcrt fc^n , unD tm$ m pu* 

|no |)abcni um t)icO al8 mcnun debhorem jmingen, ut 
foivas. 5Benni(t)cincSrcunDft1)atfi9cgcnDic&[)atfejrauc(e 

\ii)t)\t, Mm\(t)itia)tmi\nixs, HucgertinecEpi^ 

graktima Martialis': 

Otm r0p u nufnmis Jtne ptgmre » nou haheo , fti^ttii^ 
^uod m 'M non tredii , veterH 'ihekfinet fiddih '/ 
Qredis e^UkU&s iitkmbtis^ W^s. 

©ecCreditotftatDict^mct^ilicl), fonDcrn flc^ct nur aiifu)» 
Pignus» efmiumag in Dcr^)anit)a()en: Pjgnus enim di. 

' citut, quod lUbeo in pugno, Menagius ^/fiatn^ ur^ 

Oth Cdf. }9. vifc. Hgnus. Seneca rcaact Desmcocn j 06 
mon Mit ctneiiiguten ^ceanD eiti ^rauD tict)meu foae? Soluti» 

credito teddltur pigdus. Ergo datut debitofi adio pigno* 
iratitia dit«Aa et cotitraau » cteditori cOtltfaria Ob iibpeu* 
fas iil rem pignoracam laCtas, firgo h^c tBlo non pr^- 
fcribitur i Dcnu UCranDCrC bcfiiivi DlC ^acte tanquam alie^ 
iiam. Setnper licet folvere» Obf(()Drt DaS Pignus ein m 
in re gicbt , fo ift DO* Dic actio nUr perfonalis , tDCil tjitt 

bieSleDenurDonDcinCorttraa iji , u\\\> mwn DerCreditoe 
liactein^|)fanDi)dtte babenn^oaen, fo iDdce e^ cbeHfaOlHtte 
perfonaiis aaio . sittetn oenit t0 bttimnt itn ']y(anD acbc/ f« 
bt|tbuimat;ni(^tdomiiids pignorts, gletti^mteimcaDecfret) 
flet)et , ipcnn iib Dtc mU ba$ dominlttm ^ngcben / alfo fatt 
ic^Dir auct) n)ot)l DaS Jus m re gebcn/ Dap Da Mi Pignus 

« tenio focDfto tanft I unD Dicfeji ueimei utan aaionem 

K t a ^ hjrpp^ 
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D£ VEUBORUM OBLK 

f. GATlOlSIiByS. 

VErbis obligatio 'coatwhitiir « intcnBgatione SC 
reipoiifione, cuui tpid dari fierive nobiS ftipil- 
kinar : ex qua doi proficifcuncur a«aiones,.taiii co,v 

- ^ \.\.. t 

' hypGthecar.am. Hypothcca pratftat tamum, 4>i^mi| 

. p^nus. SJlUC ifl ttl- UtlKl-ICfetjO , quod P^if llSl'^:' 
- hTOMheca tantutD promittatur. Coi»f. C?«*#«g»«M * 

■ ^7fi«rw Hinc hypotheca pafto datur . i. e. pa- 

■ ■ ao deUbaatiffimo. ©mti rocim ict) «m< hypothec Der* 

fAKlbe, fo tte«M) «)Kf««tli(l)t inconliderate. ^ 5aj«an tUIIt 
' Accefforium fcquitur fuum prmcipale » 

kauctitt etint®ic!)trl)tiitiitt)C,tr 1(1 btfrie6tjj«, 

m Pienus uictt tDttDtrgtbtn, fo l)«bc tct) f "f^'"? iftS 

JDtettC ibn ad reftituendum mihi pignus ; Dtun « t|t DltBa 
filfllprinctpalitet oWisiCtt €r l)at abCC aftionem contra- 

Dr^crttn)a«an«i(Diuforwcnt)at, fic.g. 

in pignus . wpnefteiuriiMleinots. hic adeft coa^ 
traftus bilateralis. Pignufreft contraaw wtione modi 
comrahendi . & eft jus reale ratione rfeftua , «ttooe 
fecuritatis. In pignorc tria oKerves: i ) ft«ee*it alni» 
•WptrlAus hunc contraAum pigtioratitium : i)^»""»" 

. Wwii fit btntt mit tinaiiOtc. 3Iu8 Ditfem Contraa flieptt 

-4rf{6t9DtcftittatAaiones. J) <&»«n9ttl)tcCrcd«,or (tn ;u. 
in re , ius perfequendi cwwra qaemcwique. ©ItM ec« 
Innqet cr per tradhieiiem. »D«r 6Ut* tltlt S8trf(t)CtH)lina. 

JDcc Dcut)(t)2 l)at gar rotatn btc ©Mft<cl)tit.»n pjtoore m 

' dominiiim traniferirtt , temporanum, revocabOe, nUK 

' ttn Wrirc;; jus in re. - £)tnn bie 0ttt)eirb<it t|l flvoffer , n 

■ transfcftur domiai^m . licet revocabiHter, Vid. Gukd- 
LiNG. Dijrtrt. Ac juri cfptgnerMi territm$. Carpzovic» 

. *at ji(|)i»«(jjni^«hi»i«w».i&o«i»/ w»^ 'l*^ 
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<iid:io cerci , ii cerca iic i^ipulacio>^uam ex Aipula- 
tu, ii incerta (ic. Qaa? noc nomine inde ucicur, 

quocl flipulum apud vcteres lirmum appcUabacur*, 
rorce a ilipice deicend^ns. (i) . 

' De 

■'■I ■ M I „ . I „ ■ ,. i.n, I, 

jMgm Saxm gcnmnet/ »et( cr att iMtl Jik Romanurti gfs 

l»5l)net toat, barinnen imt ein jus m re per traditionem 
alteri datum , ambulans cum re , geijcbtu n}il'D- !D:nn 
bk traditio a debitore creditoribus fat>a m!!^ bod) CinCU 

Effea t)aben. UnD bicffr iH nnn bie ^rlanguug De< Juri$ 

in re , h. e. facultati^ vindicandi oppignoratum a quo* 
w cnn^ue pofTefTore per aftionem hyporhecariam 3Bentt 

iitcmeSiutKfaitaiienircn, foiant4)ati(0ctncw Dol jos in 
re Doran gcbcn. 
(0 2)ic yerfmm oUfgathnes mtUn ni(J)i tcJ megen fo qtmiu 

net/ quaii fola verba expedianc eas, (DQbtrn omncs ver- 
borum obli^ationes praefupponunt pada. Pafia Cibttf 

roii mt geboret ijabtn i obiigicen nic()t , t)a[)er mt ein in- 

cludens nOtt)ig/ induilebantur pafla quafi in verba ^% 
muflcn verbafoleniiia))a6C9(it9n# n>el^e 3(rtlUpactfcir0 

. 6tipu/atfff gcnennet ourfte- Stc Sctpuiationes finfe jmoc 

iKKlie mStl meftr nbtbiO^ (bUioet od validltatem obli^M 

Mumsi fottbcrncSqiltbeounJ ftipuiatiofomel; oUpaaum. 

• CiillaDcr aud) tcinem Dermetot/ ut ftlpulationem inear, 

obcrc6 oat hmn bciJern Eftea . aU Paclum . unD ebcn DcJ^ 

m^tn fOnncn ail* Dic Modi ftipulandi, alSModi paci- 

fcendi, bcQ un^ anaeje^n , unD hoc iucuitu bott) 4''nui}et 

lOCrbcnr .^rgomaccria de Aipulationibus non eflplane 
inutilis. ^ic Contradus innominati i}dttcn ^tcr foUCH 
/ Jfttt9f((()allctmer0en> nam ^ hic res intefvenic. BHikfk 

twn ^ciffen Verisies» ftipuiatio ijl bcc Dorncl)mi]e Darunfcir. 

Con^une crat ebligationum inllrumentum. 95ci) aflcn 
Aftionibus adjicirfcn ffc Stipulationes. ^Aniqi dcriv::cn 
, ba^ 'iBort iupuUuo a fttpando vei coiftipandj , Isidorus 
ObeC i« Ktym0log's4 veterum Vocabuhrum fagct / ii fWUinC 

. bcr a fttpgis fraaa , »eUt)e £ Datf m\)t^\ inlict)|l c iil. S)cim 

DiC jSiomcr/ ^um adh^ fud^St in nmptlcicate £c fjrm- 
. b^lis immerfi effeotiftifulam frangebant* quando.coa- 
.f taAiim ioibtet verbalem , junt 3cii)cn / ^unc efie con-^ 

I iFcntionem firmlffimam , fada & transa^a jam eire o- 
mnia', XO\i man pcrfeftucam nOCf) in Dcr [^'lUjl^ dominium 

' . l^aiUifcfirit; CoNRAflllS RlTTERSHUSiU^ IVm ^VMtmU 

' R r j , fabu- 



<f ji Q lN?rrruTt Jo$twiaw I,tii. Uh Tit. XV U 

Z)i? verbts (lipuUUonum^ 

§, X , Inhacoliin taliayc^ba traclit^ fwront : Spbn^ 

ies} Spordeo. Promntis ? Promitto. fidepromivis ? 
jFid(pr^miU(fn Fiilejubci } Fidtjtiffco. Dabis D^bo^ 

fdcies f Fa^im. Utmiri Huteni Latina » an Gra^^ 

v^l.qiialibec aliaUngua, ftipulatio concipiatur, nihil 
inter«ft,fcii, fl uterque ftipulanauni in^eljQdun^ eju^ 
linguae habeac. Nec necelle eft,ead^m lingua utrrnn-» 

3ueuu, fed fuffigLt^.c;Qjpgi:uen\,cr ad intejrogata re^ 
»ond^rQv Qj^i in' etiam duQ Grraci l.aana lingua 
ligationcm contrahcre pofliint, 5^4 ha?c ^rennii^ 
vQfba olim. quid?m iu ulii fuerunt, poftea auteai 
Leonina conftitutio lata qA,< qux foieiinicatQ v^rbo^ 
nim fublata, fcnfuni &c confonantem intelle<Shim ab 
UWaqu^i parte, (ohmx dcfidQfat , <juibas<;unc|U^ WX-* 

6bttiari bic IsiqoruaV aQcin Dttfec b«t 3)0« ficW 
.atdit ooi bmCowcii, MPctjctoffi; fim^«^fi¥^^ 

,mw fH «econf mm^ Kecendari a^«te ^t(|e( CtQKW 

.ftipuiiren/ in antcccfTum Segeftrni / unbciauct) acccpft* 

«n. Stipulari beiffct ^e^fr^j Mihi aliquid ftipulor. 

wug ba^ ©eifprcct)cn term fcDn. SBPcnn ciner foknnitc^ 
fragct , utiD ber auDctt botauf aWQQj^M i ftt l)4t}W H( ^(V^ 
3ctt (14) iu bcftaitcn. • • f 

(^) Olim l^U verta £ad&i teqwftlHiiltiif» llOQ Qra^i^ tel 

Hebraica (benn Hai^ibai, unbHAMiLCA^rct)ctca^(4H$^ 
^ gm Plautq (lcDen gar einiflc ^cbrdiftfte Paflagcn Sn Pat^ 
^ fiuio , Dcr eomoUie i^pn ^t)5nicicn , ©clAe Samuel Petitu^ 

re(t>f gcfe^et I)at) t^ndcm ctiam Qrxc^ Ycrba adn^iflf^ fum.. 

2)cnn bie 9^6tner 6ef amca fetbil (Srietbenlanb cin / baflu^ 
Wcrcn fie ©riecbifcb- PQi,Yj!NU5 • DioNYsiva Halycarna?^ 

f^vs % alii i^omani Qrapcos fcribebant liMs. ^e( 5(aOi? 

fer Im out^ ^r»ca tulgaria {usdaftn ^ /. lo;, 

C ^ c9M0ah:JHfm(. yyai Effeaiiiire ftipulatiofiil i(l ro* 
gatioi petitio, acccptatio in antccefram« dc dcclarati^ 

feu confenfus a parte alterius, v. g. Dabtsf dah, ^fotH 

SfondcQ. ^tgct^tl^ obli{i(t( 0(( St^puiitfiQ W^ii 



l Df; Verborum Obhg at* 6}t 

, fl^^Sfs modis fiifuUUQ fiu De jiifulMione purfi 

vel in diem. 
%. Omnis ftipulatio aut purc, aut iii.dicnia^. aut 
iub cdndijdone fit. Pure , vciuti : Qmnque §mns 
iare /pondcf ? Idijue confeftim peti potcft. In dieni, 
cum adjedbo die, quo.pccunia .iblvatur> ftipulatio fit : 
veiuti; Decem aur$o$primu Calfndii Afkrtits da^e fpon' 
des^ id ducQni, quod. in diem iUp^i^mur, ft-acini, 
cjuidcm debetur , icd peti piiua'^ quam die^ veneri^ 
non poteft, Ac nc eo quldem ipfo die, in qacm fti- 
pulatio fada cft, peti poteft \ quia totus is dies ar- ' 
tntrio (bivcntis tribui debct/ Neque enim certum 
cft>eo die, in qucm promiilum cft, dacum non elie> 

prius(]uam pr^^tcricnt- ( i ) • 



• fontWtH M( prrcedem conii^o , qoae (llpuUcione tan- 
nim firflianir complenK i t\moMmibtX)xmit t)at)(e 
^ixiiK in pcrpetua curatcla (itll) , unD »cnn flC iimi 
fprc^en , JtDacf4)0nobligirCt llrtl)/ fcd vallditas & firmi- 
tudo illius padi dcpen<ict a confenfu curatoris. Sub 
(.EONE Imperatore celiarunt aucupia verborum» (n fo nxit 

. iMlp «rtn (UlCft fagcn (omc; Dahsne mihs I oo FaUami fiU 
>4^> OSlOWdabo* modo foleanii ftipulatio pnecefle- 
t«t' , &r dedaratior fofficicnter txfnSk erat ve| ipfis vd 
partbos verbis. 

(0 ©iC StipuIatlonesflCfd)Cl)Cnauf brCDCrfCOSlrt: Vt\pure, 
vel cortdtitcnate , vel in diem, Fure ()tf(l)cl)en folc(}C, I^Cttn 

, mcbcr dies mxO conditio Datiu gcfc^ct wirDj j. nt) dcc^ 
(pcKCc bir loo. Aureos. bafanitt), juridicc DaDoii iw rc*! 

' tar/ iSglcict)forMci»rObMl><canbcrcl)6ffii4)fco^^ 
iti0 nt(t)t glci^ com faoso anf^ocOcii fotomcn borff; it 

muMn SjpaiiummiiMAeiMlinMflKngcl^^^ Nam 
' f ore hihil dif&ro \ sifi dnrilitatit casfa. Staf im quidem 
debet promifTor , fcd non ftatim potcft pct». Sapula*» 
tio in diem gcfc()i(()l vel ad d$em, vel ex dje ba dif. 

' ferirc ict) Dic pr^ftationem promifli aufcincii qcmiiTcn Sag 0 

▼.g. auf ^^ftngjlcnwifli^OiOioo- aureosgcbcn. Pics ad- 
jicinw dtftBNodje folutiMiis gratiat XS/Al^i cin jcDcr (fi4f 
(rc^t* Ciim aliqiad in^ dicm pr^miti», diffiBrie eii|So 

4 ftto- 



Oigitized by Google 



• 

j X Imstitut. JustimAm LZB; Tlfc Tfr. XVI. 



De die ad/eiio.yerimendoi o^ltgatimis caupu 

§.5, Ac fi ica ftipuleris: Decem auyeos annuos, quon 
i vtvam, dan lpo»d$s} jk. pure fada obligaiia iiiccU 
|ltar« $c pcr^ccmtw;) c|iite ad tempus tum poteft^ 



folutionem, •Dal)CrO ill blC S^^tgC tmjlaqben ; Qaando 
dies cedat in lolutionc in diera? J>je ^fiDmcr fpCCCftCH J 
Pies oe/it,fed nendum venh» (Cedere ftciffct; tanjl 

«14)1 mmtt mh(Sc , t>u nin(l ti balten- Adeft obiigatio 

incipas deberdi Eigow quod ,si|ite diem folTitar , non re- 

Ipe^turr liam jam debeti^, ®9 raifoiiiiirtetilMe9t6mer9. 

ObeC fa fophi(Iifi|)) i «. tiondiiixl poteftexigl !£Bcnii otan 

i;e4)t crf Idccr , |i[ebc(manit)rfu6a(c5 raironnement. 9ibtc 

bdJrtaCabfurd, nxuil fie fagtCU : Ante diem folucum noa 
poife repcti, Qui in dicm debct, jam debec; qui de*, 
bet & lolvit , nihil poieft repeiere ©ann \>a6 ifl Cim' 
Sophifma ; Debes quidem, i^ . )m tanil nuuOt intUdt^. 
fed non debcs ante diem foirere.' Anije dievi folniti^ 
Ergo indebite felvifti. . Indebktoi repctitnr. Cm 

. iMrjifl/ nict» iiQ^f bif nen , ftcQfctmmeiiina^SCQebiiiiti 
SSBorte Wcibcn mulTcn ; €in onDer* , m& man Derfproc^ 
hii iat)icn , alcid) fdbalDig ici)ii. ©a^ mlm ijl bi^ D«:Sti- 

pulatione in diem, ba^ ailDCCC ntCbl. SlU bicfcr -^quivo- 

cation ftabcu fi^) Dic ^^urijlen acilotTen , unb fo'4)e« fophlfti- 
ce confundira. ^u) SCiemiateiicii ^ ti nicbtl su fagen^ 

Sed fac t m^ promififlb looooo. iii diem » & folver^' 
an^e diem est errore , an inon repetere poflim ^ Noa» 

^tmm eiiranfet)n[t4)f dtMCell» ratione ofun^^ 

' tum, boi lucriret bcr Qrediior fioe eaufa I fit locttpktbr 

com ^eo damno, unD mt menn cin aiof ec t^crc mtt , 
. fccc anie diem cinc (jroffc @ummc qmW l)a«e ? @olre 

au(() ml)l biC 9i6(lUfCl)C Decifion obtimcen ? Ptiio , quo4 

non , foubcrnDiicafiecnunffriciget/ ba^ bic Siomcc ^ier re<)( 

pbilofophifcj^ decidicct i)abcn. gttWl(t)^bcn bie recentio- 
. m jCti letb^ ein Interufurinm hoc cafa JUgcMfCtl. Vid. 
Gu«DUH« M Pifmi, 4$ oUigatkme «» 4km» mitT»s te^ 

Ainrir V P^^Mpffim bicfcn SeWer nnb Sopbifoia t)cc 
Slomtr f(()on renwrquicet / uuD auf Oie ^rage negando flCf 

OnilOOrtCt. Conf. GunJlingihjn/^ P. 6. <?*yr 8i quid 
debes ante diem i. e. ad dics vitx & waiiatimt JlOC fiA* 



• s « 

I 



xi by Googl 



, . - ' 

De Vbesqiuim Obugat. ^5 3 

debcri: fcd hceres pCCcndoj padi exceptione fubaio« 

. vebttur. . . , . 

- ■ - . • ' - -0« • 

(4) 9B5a* afier JwiwAMos i^ier fpric^t: yi^ #^»1^«^/ poufk 
dckeri , (xii nid)t cinmaW Noodt DcrflanDcn. SBaium f^U 

Xi man tincm m^)t fonncn ad tcmpus aliquid debcre ? 3BBar< 
lim fWfC Ccr haeres peccndo fummam in ftipulatione ex- 
prciram padi excepiione fubmovicd rDCCtlClt ? 5)ic mci- ^ 
jUn fagcn / tempus nlhil juris produccres bjC$tMcibdr« - 

t(ni)iii;mi^foiilKrcPnneipu gti^t. «acirf te* ftrt* taui , . 
. tcr precari«ifxpiicitiimw, 3(t)l)abcbicfc< mcincrcigcncti 

JJiferMtc» m GunMh^j^ O.CWCfcn , fub tit. Tempus 

^eaum produa^. j)ie 3iomcr ©oUcn immcr un^^ ^ 
tcc tocr Stipuiatione nic()t mc^r ocrHanbcn babcn , al« maS 

CxpnmirctroorDcn. @icfagtcn: Non potcft infarciri pa. 
ftum. Apiccs & pundula f^cflabantur, ®ie ||)ra4)Cn; 
Padum non poteft ingredi ftipolationcm. SBJeC pacifci- ^ 

CCftmia, tviunicOtftipuitrcni mrftifHiiircttiMa> tManir^ 

pacificirm. Vism^nubi lopt 4ir« ^muunmf 3)aji(it)ic 

Stipiilano, ^advsvim, tm pcr paftum ()inein gcfli* 
. ctci. SBctm nuh bcr haeres cx ftipuiatu n>icocr cincn flag* 

. tC / fO |)anc er t<J^ionem ex ftipulatu i Nam pro nobis & 
noftris etiam hxredibus contrahimus. Slbcr IDCil cin pa- 
ftum Sci) Ur Stipulationc mv , mclcftcj in fado t)C|iun&/ 

tint) bcmicfen mcroen muilc, fo gabDcrPraetor tfim atibvtn 

. cxccpiionem pafti comra hacredem. Vijl. m. Diffir$. 
meam. 3)ie mciflcn faocn : S>ic ^Cit / vraad vivam ; f({ 

. lctnModu«foiicndiobiiiaiioncm, &ennfon(tmu|lcbie3eit^ 

ttOttncr lllltbC/ aliquidfacere , tcmpus vero nihil toUjt. 

gillciu ta6 i\\ pfeudo-ratio. 3)icfc Urfat^ gcbcn vinnius ' • 
wnbNooDT au, ilc mconcn cin veftigium gefunbcn iu dabcn , 

in bcm Brocardico ; Tcmpus nihil toilit. ^abc bcn 

NooDT mafcuic rcfutirct. 3W)l)abC8e»«fm# wie Dic JCti 
. itnbPhiiofophit)a^3Bortte«api»gcnomaien. Slilioode/ 

. tml DlcfcS aaejett Ctn Brocanficnm gcmfcn* attcr Stipulalio ' 

•|j{ctnC^aaiis.ftHat juris . folgli* 9et)6rct ni(t)ti tn ,Dcn 
Comraft » ma6 nic()t t)curli(t) ▼^fWs cxprimiret nnrl). fyiu 
tc er n)a« mcl)rerg fagcn iDoBcn/ fo l)(i(tc er^ ycrban* SJiun ' • 
fuppomreid)/ wa^ i(t)l)imcuacfc<}ctl)abe, (icrcOc()c per pa- ' 
aiim adjcaum. g§ ()abcn jnjar Pafta mit ben Contrafti- ; 

l)Us unam vim, abcrniU mitDcncn , qul funi bon« fidei, 

.tya o^iwntidtfmibr innct)!/ c«(itio ve^b« fokmiia fti« 
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InstiTUT, JUSTIITIANI LlB. IH, TlT, XVI, 

l)e condtUorje. * 

$• 4* Sub concUtion^ ftipulaao ^1:9 cum in aliquciti 

eafiim diffcrcur obligatio : uc, fi aliqind factum fue-^ 
lit, yel non fueric^committ^atur (Upuiatioi v^ltiti; 
IfimConful fHerit f^ij^iu » quinqui dure^s ddre fpondes^ 
$i quis ica ftipuictur: Si in Capitolium nen afienderoy 
dsre fpondes i perinde erit, ac ftipulatus cllet, cum 
pnorctetur^ fibi dari. Ex conditionali ftif^ulationo 
tantum fpes eft debitum iri> eamcjuQ ipfam (pem i» 
bxredem cransmittimus» fi priu8| ^uam^on4iciQ ^tc(|^ 
mon nQbi§ contigerit. (j) ' 



puiationis , fon(l mtt ja paftum mi ftipuiatia tlwtUq^ 
' Slber Stipuiatio iiifaaraa, ba§ fte nict)r8 mcbr t)indn latfet, 

|U1D KtQt l^eQigaam imcrpretationem admittirct. Wmtl 

icb ntm coQtrahi^ un^ ftipuiire/ ti^ne nict^t nur fat 

mi)t ex ftipul4ti(me , fonMni es pa^o lexceptiQiiem. 61 

^ H)irD gcfrager / menuicbDetnTitiaocrfproct^en^dtie decem 

/ aureos atinuos , quoad vivam , ob t)icfc5 ciuc fttpulatio pura 

o^er in diem ici) ? Refp. ift pure !)crfprocl)en , mil) bie 

3eil u®'^ tam differendae, quam multiplicandae obligatio* 
; ^ nis caufa j^tniU gctbjfttl tporben. Sed an ad baeredes tratis* 
X ? Vkletur » qi]o4 non, mm DalAxioiiu^i||et ; Non 
tantum pco aobis • fed pro hamdibuj; contrahiimtt. 
aBCNtiCt after t)(iffet: tim^r » aa definic, ncmi 1(5 

pcr&e? Rcfp. Ncgando, ipfo jure perpetuatur obligatio. 

- 'S)cr hacres abcr taiiboct) per cxceptioncm abgetDiefen mtT* 
l)eu. Sifomimaufcin fadum an, bag c^ncmlift aufben 

lODefijSall reftnngirct fct) / & hoc prsbandum cft. Tem- 
pus enim nuUam oUigationem producit > nec minuic» 
Et tempore neque cooftituitur , neque finitur ebligatto* 
Conf. Gmdiiiigimm P. if. Oif^^ 

(0 ^t>\\\ii\\Cendutonthus Lib. 11. Ttf,20. dt Lcgatis tttXU 
^ IduftiflflC^nt)ClttJ)OCDcn. Conditio non daturm praefcns, 
ncc iu praeteritum. Sed quid, fi teftator dixerit : Si Ma-- 
^ vius conful fuit) aut tSty Tirius haeres efto? Refp^ 
X}icfe$ ijlfetnc Conditioo,» adeoque oUigacio ^ eam txon 
fufpenditur > oifi adjeftum fit > fi probaverit 9. coiifidem 
fiiilTe f el eK« Condiuo nihil ponic Is eflfe > tt<(€ aote 
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DB VSMORUW OBUGATIOMIBWf .6}^ 

' De /oco. 

Loc^ etiam iiiicri ftipulatiom iblent| veluti^ 
dribagini dare fp$Htit f Quas ftipulatio licec pmc vi- 
dwcur, tamen ipfa habet tempus adjedum , qiiq 
romiilor ^ucur lui p^uniam Cairtl^aiiiii dandamt ' 
,t i4eQ ii x^uisRotnae ixa fttpuletu!/ : H^tie Cmbagtni 
dar€ (p4fnd€s i iiiutilis ftip ulaUQ ^ wjpoiubi-i 

Iffi fic rcpromillio (6j 

6, ConcUtiQpeS| (fxx ad prae{en$ vel prxtcrituin 
Wnpqs refoiinair) ai^t ft^dm infirma^ obligatia> 

nem, aut omnino non diffcrunt, Veluti : Si Tnius 

Qf^ful fui$ ; veli Si Aiavm yivU^ d^n ffmUsf 

' fi 



i^Tentani CQpditiqiiii promiCum poteft es^tgi. VtnnAfi 

imt ftt bem ^ /^^^/1/^ QcfOQt n>otben , baf tKt Le- 

gsitariu^ Dal leg^tum ni(t)t bcfotnme , nifi Conditio exiflac 
tempore vitse i afldfl in ContraAibus i|l i6 dn^tti , t>a 
()(i)Jete$: Non folum pro nobis, fed & pro haEredibus 
Contrahimust Ergo valet ejusmodi condirio mortua fli« 
pulance. In CoptraAibu^i mU^manmacUtl/ fl conditioi 

' ^je^ fit; Nift in Icalian) vei|ent« lu (egatis dbit fiH^' 
iKt NC.CamiQ Muciaqai (iOtt i qu;i pricftita legata 

> ftatim pryftan^ eft. ScQm die cerco ifl Me obligati« 

aud) certa, tlVt^t conditionalis. vid. fupra §.9. In ob« 
ligatione conditionali abct ift afleS Uttgeipl^ ^ Da iil dics in- 

certus , ba iHungemif / ob ^u jemabiS merDetl obiigiret mt^ 

teu. Nondum aduint incunabula obiigationis , Mftt 
fa^tt ttian; Oies nec ceflSc« neq yw%^^ 3ed cofMKcioii^ 
^xifteate ^es & cefflt ^ veui^ 

(if) . poeeft adjict i d((r btt onbcn niif <m hmOtttmt 

men (6nnen* €l fc()einet , Oaf bte ftipolatia in cermm 

cum pura fet) ; ed aber re vera etne Condition unt) dies 

fcabei) , unt) eiu tempus adjeaum . ba^ ict) ti tijtt nictit 
forbcni fan. .^itc l)abcn bie Doaores miinferlicbe Cafus 
fingirct / Die inel)r chimarifdb (tnb , aU pradicabic , v. g. 
inbemMoment, ba biefe ftipuiiren/.bem <ifl0(ca attib iwl 
fe(Omaiioioeawl)a|fcniMiaff^ . 

' . (7) 
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^ ii ca ita non {tinCinihd valec ftipvilatio : iin aucem ica 
habent, ftatin^ valet, Qax cnim per rcFUm nn^ 
turam fuiic certa, non morapcur obligaciaH^m» Ucec 
fpud no$ inc^rca fii^t. (7) 

Qiid in JiipuUtum deducuntun - 

§. 7. Non (blumres m ftipulacum dediici poirunc, 
icd etiam faifta : ut fi ilHpulemur aliquid fieri 9 vel 

• non fieri; Et iahujusmodi ftipulationibuft epctmum 
crit pcBnam fubjicere , ne quantitas ftipulationis ia 
incertp {ic> ac nccclle (k a^ri probare , qiiod eju^ 
interlit. Itaque li quisi ut fi^at aliquid , ftipuletur; 

^ ka. adjici poena debcc ; Ai itM fadum n$n tnt^ ttm 
f€tn4 nomm^ (ktim Mriif ddr^ /p0ndes f Scd & 9)1^ 
dcmi ficri, quxdam non ficri , una eademque concc-* 

. pcione ftipuietur quis *, claufuia hujusmodi erit adji- 
cienda : St sdverfiti HtfsSum irity fiui tfnid i(M faSttm 
non fuertt y tunt p(xn< fiomin^ dium aHnos d^i^ f^an^ 

TITU- 



(7)^Dup2ipc eft dbligatio» vd conditioiiau t vet pura. 
cotxtitioiiaiam requiritur , «t novae qodiiatet ft condi- 
tiones adfior h.e. utes, qo*' aheAe poffunt' Namli 

dico; Cras fi fbl eriertir ^ dabo tibi 100. con eft con- 
ditio nova dependens ab evcntu futuro incerto. ' , * 

(S) (Si fonmn nt(t>t aaein Rei» faaMcnouct^Faaaftipniitft 

merbOI* : iQkfci f^cinct «bfurd , nam ad faaofl 1 nemo co» 
gi poteftJ ^ttum fairctbcr Imperator: SCC ft(t) faAmi 

ftipuliccn \i^tif (t)ut m\)\ t mm er auf eitie Caution brin» 
,get. iCaufeUx^lm flut 5iBort , CauM gebet ebcc an. 

Eurematicum ifl tal CC(t)ie 2Cort Brbncmann uol) Schil» 

TER |)a5en de t\ure?natko Medejlmi citt gan? 59uc!) gef(t)riej 
ben.) Miin metm manbie @act)e am\)u Der 9iet)li(0» 

j iCtif ifi tcin dublum • . fiu3;um etiam in Aipulationem 

▼eQire pofle. 3tber iDit , «enn ei bcc jtcd ni0t.t6im 7 
. S)a^6ciAni(t(iiitei8/4M^lttliIncereim t)a()ec t(t 
t unbali etnEofemancam iu gebcaiut)en/ m adjictamr 

i cautio 8c pgena cQnvcmionaUs , fontKClict) m\l t)(C Itirjtr^ 

^ efloM 
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TlTULU^ XVlL 

DE DUOBUS REIS STt 

^ rULANDl Er rROMlT- 

Quit^s fmdis duo reifieri poffimU ' 

ET {ii^ulnndi & promiccendi duo pluresve cei fied 
poflutic •Scipulandi ita, ii pou omnium inter' 
rogacionem promilior rcipondcac : Spondso ) ui puta 
cum 4d40bu^ . ^par^^um jl^ipuUoubus, i^api^)nuiiar 
Tefpoiidaat: ^Vtti^ki vifirim^Jare 'fp0i»le0.' Nana d 
prius Ticio fpoponderit , dcinde alio interruj^uiue 
teipondeat> aiiaacque aiiaerit obligati9> neccredun^ 
cur duo rei ftipulandi cfle. Duo pluresve rei proniit^ «i 
tendi ic.a tiuiic: Adtvif^dettm aunos dare fpondfs ? ^> 
Sei^ eesdem diim w^w ddrex/f^mlis^ li relpondeant 
finguli leparacini) /pofidie (i) ^ • ^ 

• : • . JDe 

, ; ^ . 

reflin^5?laqcn f({)r rocirldufftiq ftnb. Vid. Hubf.^us in Pra* 
(i) E§Bs ()c(ff(t miS)\, vAt io CriminaljliiiS) M tmd 

reMus f(t)ttiDi9 i|i , ^n&ctn tommt bcc iipm vocaUii^ 

Mes^ imbatfd NTCtreus ftipUfltxli DCrCiediior, qvi.rapn 
ab atio iibi flipulacur» retis promittendi , qui rem alteri 
. debet. i^.jf. ^it Verb. Obl. Plures i>fi(ye:i Conrei ,Cor- 
rci ftipujantii , dcbendi. Correui debcndi ett, qui una 
c m alia jwfona aliquid promittit, & fic debet praefbre* ' 

• ^ Corre^ credendi l)iri()CQCH tmD Di^, md£t)OlCt) |Ui}Ui4) 

X6M m emanbec Mrfpr^ lai<ti. V. JiBcmi il):^ . 

l»eetl8(^a0(|(Hk(C: Vlsne milit^io^.dafie? Qlttfubdt^ j, 
lctl geantt90nce ^el feparatim % cott}onAim : Daki* 
99IUS, Old ftDcr feparatim fo l)icf^n jl< ''c» debendif 
/tDcr ili obligirtin folidum. fOmUII ClUd) JOXD rei fti- , 
pulandi j(pn : Visne nobis vcl feparatim vel copuUtive da« 
re loo ? ©a IwilTcni^ir tepDC rci crcdcndj oDcr ftipulandh 
@$ (]cfd)ifi)Ct fccuritatis m^ijoris gratia, bO^ i^ IttcbC rcoi; 

• _ . . . . ' 



De e^eclu ^i^scemodi Jlipu/ationuw. 

$• 1« Ex haiusmo^ oblfgAciotiibuk k itipulftciom^ 

bus (olidum lingulis debecur, & pfomittentes linguti 
iu fblidum tenepcut* In utracjue tamen^obligation6 
Und )>es vbtitur , 8c vel &ktr debltiim kccipieiido, vel 
alter Iblvendo, omnium periiiiit obligadoneai j fico* 
l.iines libeta^ (^) - 

« 

^icr (ttDa^DerfprectMtt laffcn/ oberDerfprodxn , fo ifl bocO nut 

Cinepi^omifTio unDdtie Acceptatio. (^j t|l unum creditUBl 

& unum debitum. Ergo roenn Die @a(|)c non eincm teja^^ 
let mirb / fo iil dcr an&crc lo^, obiigati func indivifim. 2U« 

fO {5ltneil OWO plures correi ftipulandi Mi , tOitf in OhU- 
l^iotie i(l/6ege^ren/ tinD ad pnteftandum agerc pro indi- 
. irifo^ iSHtCi: ii ^ieiiiel ptAAiratti» amplius agi tiequic ad 
praeftacionem, quia ona res in ftipalatiooem eft deda^ 
ifta. Eadem res deber! -pdteft pluribus ab ono • 8c Uti 
' a pluribus. ^f^ Dicfcuna res femel prjefticCt, fO ift tota 

•biicatio exnnda. SBorbcr fancii jcDcc forDem unD jcbec 
fieiaMcn. WSai cin ieber Coneus ftipuiandi ciHscirommctv 

iHl^ tttUp cr feinen Correis crcdendi cotnmunicfccn : Info- 
lidii^ mihi fum Qipulacusi in folidum crgo nieUiti acce* 
Juca vigilancibor iunc fcripu» 00 Ca> 
^ fa.in¥erfe»ibi' meiim.ibbinn>» meimi acdpitnr. Nam 
in totum debet COrreus $ Stoi^fim proinific itt ioladaai» 
Ergo etiam in folidum folvit fuiim» 

l^) Qu« Si ttfp conreus debendi folidum folvit» fan etbit 

. ^lfftc DO!) fcineiQ Correo micber f ortKrn ? Refp» stcin , et 

tacione fopra jdlegata. (£tlt ifi ^ tecentiori ^ 
poft JosTimiiratii • bcr Mi beneficiom divifiottit tingefut)^ , 
ret t)at. In praxi faget man ; SUJcnn jtc m foeietate ftaft/ fi ' 

WftjfCtl jielucra & damna commonicare. Sed quid li noft 
■ ' funt focii ? Refp. Dt jure folU man DiC OOrigC Decifion ' 

' gcUcn la(fcn> aHcin Justinianus mconct, ii fco micDcr bic 
SBtai()fcit, n)ct(ftcDo(t) fur ctncnaRannilel)cn^ fo foUeauA 
()icr diviiio fiatt oai)cn. Oiim non ita. X)ie 3ibmcr iiefii 
^cfotsf cmaili82ardanhmtnicti> iiKrti^ o&ct 
ttcc fiicrfl fofiwi. S)iefcd t|l auit) i)eine ju $agc ctai rctn * 

Mon^eos ; Dcnn tt)cnn/Dtc folennia vcrba ftipolattoiimii 

<9ei&(e(l){n / fo Oat^en i9i( 004) nod) Oetflleictien '^rt » comra- 

• ' hitcn» 



Jlipulatioae puni , dt die ^ condithm. 

dt. Ex dnobos reis p^omkteridi,dlius piire, aliui 
m diem, vel lub conditione obiigari poceit : ncc iin- 
{lediinenCo eric d^es aut conditlo^ quo minus ab^Mi 
^ui pure obligatus efi» petatur^ ( j j 

TlTU- 

9 

liirat. OWt fdDmi na0 tMtt Jwe tetuAo idn Corresi 

Dic Excepcionem divifionis DUCije^cn foritCi fo j(ljDO(& CnD^ 
^ lilt) Jure noviori , unD JIDai' Jure Novellarum im CBcrdtli 

' i)craiiij Dorcjfgangen J unDrttl)ctmanld(t)t/ bop biePhiiofo- 
^ phie ijera!tcn3nriflcn/ itetns beneficium divifionis nieftt 
' iU9«(afeH / iur ^IBtfkixrung De^ Commercii M(liwi|ir(Kn>c^ 
« fen/ ajtl,^ JvstiKiANi 23crori>nunfl/ ^u» pocius impedijt 

conAmerciuitn« $8 i|1 0U(t) (ttl jiM aeqttius» 0af , IHI ftmb 

fecc cinertbentMii»ir^t)UCC()l)CQattt)ern/ cc aucO dimklium 

flebcn fofl , ObCi gln(t) jUCCJflDUlD CbCn fo DObl in folidum 

obiigirtiil / alsDeranDcrc/ oDcr berCorrcus credtndi, bcr 
l)ic S^ulDeingcfcictcii , fcinem Corrco dimidium ocbc, 
V tDCilecfureinc^Pccfon mn l6m gci)a!{cn mirb , mib cic con* 

fticuuane prp Ibcio » db tt' ti({) 0lci(t) cbcn fo 0)0^)1 in folidum 
Jc feorlim |)ie fommam AipuHcet^iitte f URl Olfo de jure 
pwrentionjs e^aOeill&e^kcttttate/ eamproprie non tint 
"CDcii^^rcd deiure recendori tantom profociis btiieaftttir. 

CJ.) SnDcr correali obligatiooe fanjlct) Viner obligicen pure. 
, . ter antcrc condinonalicer, Dcr brinc in diem certum. (Jj 

fcfteuicr jiDar , Do^uc nidif fbnnen corrci genennct mecDcni 

' OUcin fiC coockirriccn DOC^ circa rem unam> unb OCC €ro» 
ditor fon. ia IDartcn 4 UnD \fVX debitorem pure Jl^rtiMl 

, lafpm/ uokbtnanbemattiictiffeti^ Si dies vemt,vei coa- 

ditio exi ( ?it^ foIatlltianftCl»Kt)ccrta rattone |:orfeos ttett* 

• ttcn /un& bcc Creditor twltera t)0(6 im^tfii Dcnn ec tan boc() 

• no^ immer ben purc debentem an^icitfcrt. ^enn un* 

• biQ!())u;a!Kt/ bap eincrjat)Icn foO fui Dcnanfccni/ fo ifl cS 

. ftOCti aud) avantai,'cu:c alrera ex parte , Da^cinct DurCl) DCtt 

onDccn iibeniet mtrD- ^cnn euiec tioyirct/ i)i bcr gonQC 

Contra^S inaovams. Qui babet commoda , habear et« 

iibn mcoQEvuoda. Hodie t)ateti.{te et^ncDtm (cincn 6dH^ 
DeitoOcr Qaerel tDcgen De^ itetten teneficii divifionisi ^ 
tetoegcn t(i ba j altc Jus ni(()t aotquum. Ju s Ti t u atms ^at 

aUc Correos an(iefet)en 1 al6 Socios. in focictatc mfiffert 

OflC lucra unb OiiC damna c0aununi€i{et xwiiWi^ tniif' 

iui<)at(au(& c«(ty i«Hn« ■ ^ ^ . ' 
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TiTULUs xvm. 

DE STIPULATIQNE 

SERVORUM. - - 

^An ftrvus (iifulari pojfit^ 

Serviis ex perfbntt domini jiu ftipulandi habet* Sed 
& haereditas in plerisque perlonae def un<Sti vi- 
C6m fuftinet. ideoque quod iervus haefeditariuis an^ 

te aditam ha:rcdii.atem ftipulatur, acquirit: hareditaci» 
tc per hoc eciam iisredi poftea lado acquiricot. (i) 

C^ui Mquirat. De perjonay cui ftipulatur% ^ Di 

Jlipulaiione imperftnaii. 

§•1. Sive autem domino , five fibi, fiveconierv0 
fuo, five imperlbhaliter iervus ftipuleti!Ur , ^6]liino' 
acquiiic. Idem juris eft & in lib^is^qui in poceftac^ 
patris fimt, ex quibus caufis acquirere poifimc» * 

Dc ftifulatione fa£li.. 

'\ 2. Sed cum fadum in ftipulationc continebitul*, 
omni modo pcxlbna ftipulantis continecur , velutifi 
fcrvus ftipuletur , ut libi hre, a^ere liceat. Ipfc ciiim 
tancum prokiberi non dcbeCj nou ^^un domiaus ' 
e/us. (z) - 

' Dt 

(i) Sornis & domiitiis hafaemut pid titu peffona, \)0S(fit 

tan becjtncc()tnic()jgfuc fut) ftipuiircii/ 

. tioneni acquirit acquirit domino, Juridice enim fervul 
eft non -ens ^ nihil 5 non ens nihil fibi ilipulacur» SgcO 
Cincm Servo hsereditario foiltC jmoi; m dubium cnt|l(^t?# 

{Ut^midis ftipuiireii / otcr acquiriten tonnev xm 

fHn^ria(IDi)li(i. autim Rci^. Haecediiar jocens liabc* 
* tur prd foo domiiio » & repr«feiitat defiuiftom % UfiC 
haemKtati Jacenti tcqoiril, • - " 

059lciC()einServusficl^ Wn jusQuiritium ftipulircn UtlD 

•c^uiri»!} fan |. i9 lon (t M> faAa ftipuiircn / bentt 

ciii 



D£ Stipulat. Servorum* 

De firvo c^mmmnu ^ .. 

$• 5» Servus commuiois ilipuiaiido» unicuique do-« 
minorum pro porctone dominii acquiric, nmjuflu 

unius eorum > aut nominatim alicui corum ftipulatus 
eft, cunc enim ibli ei acquiricur. Quod iervus com- 
mmiis ftipulacut, aiceri ex dominis acquirt non 
poteft, iblidum alteri acquiritur^ vcluti li rcs, quam 
dari ftipulacus eft » unius domini iic. (3 ) ^ 

OtuULUS XIX. 
DE DIVISIONE STIPU. 

" LAIIONUM. . 

> 

Bivijio» 

STipuiacionum alisc func judiciales» alke Prsecorix, 
aliacconvenctonaies, alia^conuAunes» camPrae- 

lovix , cjuam j udiciaies. ( 1 J 



cin ftftum i)ai Km Extcnfion . g. cin Servus , ber etft 
' (duffcr mt; ftipuiimri((># Iwf (cl)u»bcm^au|l(auflfcn/ 

- MibOl^niUiycrinromiltCn (ontC* Hinc fapra ^ixi» faabira- 
*'tfoiicm magis ifi fiiAa $ quam in juie cofmftcrc ||a^uni 
% non acquirit dominoiervus, frd rem & jura. 

(}} Si plurcs habeat dominos , & indefinlte i^lpulatus fuc« 
* rit fervus» cuilibet acquiricpro rara , fo acquirirct iUKll 
. Icbcrdbminus foIC^Cl pro dimidiaparte ; vice veda 
• * cite gc()^t 'C< 10 iJkipulaMatie fiiainutK on^.fi fcrvos altert 
; promitterec. &tde^ite priti^o vel fecundo domtiMi fti« 
pulari volucrita ei tantum acquirit, cui voluit. 

(l) Stipulationes dividuntur in OvUcsp Pratmas • 
^vauimaUs', unb u6cri)au9( ia Conmitionales & neecfliu 
riat^ .,D» ^imnttariis fire cimtfeminulilms baAeoitt dixi^ 
^ niitt^.^*de mcejfanh i qiue fnnr vel frmsris, veL 

Vid. Hvimos mPfifi^. 

; bim Practorc imft aufJ) beo bem Judice pedanco t)at man 
^ Caiitioncs qma(l)U ©iefe Cautiones (ief(t)aben afleiuahl 
per ftipuUtipneS| tivu; (iipuUtio ideiiiXl* eft^ atqoe 
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II ■ • 1 ■ ^ . ■ ' II- > I 'i iilpli 

De JtipulationiSus judiciali&f§s. - 

^ $« I »^ Judicitfles iunt duntdxat , qu0^ . a mero judi^ 

cis ofKcio proficifcuntur, velutidedolo cautidjvei per- 
Itquendo fervo^qui in fuga.eft» reititucndove pretio^ 

• ; ' . 

I,- ■II — ^ ' ' n_ I • 

\ CiOlto. S)a()a: ^Obetl nw ftvQtattcmei pr«t«jas 9 jDdU 
diites tinb conkiioiittt. ' Pneior cantimi de jure f^pmi* 

debat » pedaneus judest de fafto^ e. g. ii quis debebat 
. ex mutuo* Prastor dabat coociidionem certi ex mutuo» 
bCt judex pedaneus cognofcirK ixW tcA h6ium , an de- 
beret ? quasnam exccptiones haberets? S5ct) btin Judice. 

tmU bic litis amteaatio repetirctf l)icfcl^onJ^t)ittiPr«« 
tore gtfiiticiKII tlKUf. SBdl ame litit comeftatlonem ficMl^ 
|)(ni 9($6r(C ttOC^II Praetorem ; Q)(l8 (^ft litis comeA«^ 
^onem gef(bal)( / ni)btH DOC t)Ctt yudicem ^danecim. 

- $imm ijat Huberus flcfagct/ tt)ic fSn^cn DeraWiftcn Exce- 

. ptiones aQc /V^^r/W mnncn / quae fium ante litis con- 

• tcftationem. 2)(t Judex mar (iu JCius , l^bebat Affcf- 

• fores, UgtCbcmAaori Dcn SCOXi^ auf- ©Cr Praetor oct* 

tani» l^tngcgcn nut Caotiones Don l)ctn reo« bic gcfct^abw 

, in Jure» unD ^icffcn PraBtoria?*> v.g/ de damoo infeft^ 

bof mcttifllmbtei; fctn i&auf reparircnfoO^ obcrCaiKiM 

feC|I(Ocn ; de lefjSi is irefticuendis legararris , tsotm bic te- 

gatarii auf Deti &Un cin (Kil^iiauen fd^^n- S>(t; Judeic 

pcdaneus fotDcrtC bCUn (1)1(3) Qml^t Cautiones uilt) Stipu» 
latidRes in judicio, y. g. de dolo, ne res dctcrior fiat» 
^ c)e alienando. Tandem & Prxtor Sc Judex certas fti« 
pulationcs exigere poterant» quas communcs vocitant^ 
f.f. fcro {mpilU falvam fore. ^fcCC Jlidicetftltb Pno- 
tores & Judices pedanei finiiil. Sboct) amecctc(Ctt tlict)( 

\aUiird , t^cnn bti) uni aud) cm a partcr praetor unb ciii * 

partcr Judex pcdaneus Wixt, n)iC Henr. Bonmus n)ol)l 

angcmercfci , fo tomcn bic ®Qd)(n gcfiftixnnbcr abgct^an iT>f r^ 
ftcn. 5)a«ftcl)(tmanbc9 bcrS^tift^ tammct/ ba tflmcbe* 
<€(bulbattt)ctgangiticci9fcut)cr^roc(if(/ ais btcaccumu« 

I latio cauGirunv* & pauciias Afleiroruoo. SDaruttt |)(U(Ctt 

/DicSifttitcccbcniHclttiiiftttummv iiKilfot)tc{((6«^tii)ior^ 

mcii. BlltMiicn»)«tlti6.PneC0^ 
• tore pcregrinonim , bcr b(tt Sl^^bcn ex Jare Shtur « Sc 

Gcntium Mcctjt fprotb* SBann \)mn ficafle auf bcin 6tT(nc* 

. lid^cn ^^arcf ( moacn fmig n)((^(»i wm ftc aiKt) iacaum nn$ 
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De DivistONE SriPutAt» . 6/^^ 

i. PtxUmx funt j quse a itierd Prxtdrk officid 
f ro^cifciiiltuii i . Vtlun ddtnhi infeal ^ Vel lcgacoi uiii» 
• Prartofias aucem ftipulationes fic exaudiri opof tec, uc 
in iis eti^ condneanturi&UUtiae t ntol & iue 6 jutis^ 
llji^ite ^tMrif Vehiahf » 

f. ConveiitiOnales funt , cjuar coriVenuona 
Utriusque pattis cOriGijpiiihtuf * hoc fefti nequc jafla 
|udieisi neque juffii PtetCfis 5 fed fex convciicioti^ 
contrahentium, quarum totidem genera lunt ^ q^ail 
(pene dixerkh^ i^elruih cdhtf^ (2) 

De communiiu^k 
$* 4< GdmittMfes iinti veiuti irerii falvarii fbfa piix 
^illo (nam <3c Pracor jubet fcm falvam fore pupillOi 
Caverii & incerdum judexi> li aliteir lurc res eicpedifi. 
; hdii ^eft) vel dc t^td 

TiTVLVS XX/ 

DEINUTILIBUSSTIPU. 

T10NlBUS»(i)^. 

Dt 



^ ''^"^' ' ■ ' ^ ^^^, ^^-^^ , — . 

tm calid6fleifl ptt 6)fiv«iiti(Mtfiii ioetibtuf . 3)ecctl ftrtH 

fo oicl ^ atj Convehtiottw feutt mbaert i benrt bie dlmtt , 

" * fCfttert fall 6ei) icbem ContraA nfl&joHi ftabilitatis gfati* . 
eme Stipuhtiod. 3)ie Cautiones itdilitiis 0at Drt Iitid<** 

f ^tor ni(Ot traaif et ^ tteil tle mic Deii «6rigert fi^ilet^bldttt* 
tnert> benrt bet i^ilit iDOr itbtt bieiSiittAtt-wm-ffidnfti 
«efi«e(/ flagrertuti jemont), fo qAbnt m tmimm ^h 
B<un; SDa5e^irifi&iidiviriciimd^PAi!ti^^tii& jud^^^^ ^ 
ftufijefiftbett i(I / fo i(l Iec(Dl ju beireiffeii / bag auc(> bie Dirifioti 

mterlUpuIjltioise^ & edutioriCs Judicial^s ceflirt ^ • ' 

(O ®eH iDir feine Scipuiatioiits mcftt t>a5en/ fo ftDdriel (!# 

4W mm btifctSiwUeitiert.SRuQefl miisiiiiumui tt m 

. • ^ - 
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644 IWSTITUT. JUSTINIANI LtB. lIL Tlli. XX* ^ 

mci|lcu(l)cil5 auf utifcrc \)tnm Pa«a applidrci mcr^cn. Sti- 

bulationes inutilcs dioiotur . undc lion oriiur obl^srio. 

im text aOe« uiiorlwtli* i|l , fo woflcn iDir cinc nmt^ 
d)e Orbiiuitfl iwam , bat)in bod) aOe cafus fcftnrei wtm 
tbmun alexandek ci assan^us biM aud) aueg aur seroiffe 

- «nnCIC rcduciCCt. ©ic Stipulanones fmb inutiles i ) pro- 
ptcr vitium pcrfotisr, i) ratione matenac, %) ranonc 
fytmt^ 4) rationc finis. Quoad i) mcnu Der promic- 
tcns m OcrfproftCHCllttbt pr«ftir<n tm , deindc ad ftipu- 
lationcs rcquirootur vcrba czptcffa. Muto* crgo iioil. 
ftipulatur , furdus auct) uid)! i DicfcJ ^atbcclmpcrator §- 
^Ml 8. ftebCt de furiofo, iit tat\ mdji ftipuian vclpro* 
mittcre i DeuU e« gebOVet ddiberatus animus MrjU. Itl 
§.0. Qu. An pupillus fit perfona habilis ? Kefp. Sib» 
ftipulari potcil lucrum , ctiam fme autoritate tutoris , 
promittcrc ncquit fine tiitorc. i) Vitium rationc matc- 
riae proponiiur in princip.§ i. & i. v c Supulatioiic» 
non valent dc noo-cnt^, cuju* nolla funt accidcona. 
Porro de eo, ijui nipdari nequitv quod cffc no»l poc- 
eft , aut quod.hominum ingenia cxcogitarum ^6 fclya 
btmaicria Itipulationis. Ens fuit & deliit. Supponitur 
,«liam rcs,' qu« eft in cdmmcrcio, e.g. res facr.c , rc- 
liJdf«, poblicx. liber homo,non funt iti commcrno. 
2)agfte&CUlIcim§- &2. .a) Vitium .formae, t oc- 
ma ftipukiioni* primaria cft i ut intcrrogctur & re. 
. fpondeatur , jonil ijl C« nur paftummidum §. ^ -J^ 

, s^ii tDcnn Oei Promiflbr M ?8erfprcd)cn wwgncic ? Rcfp; 

gKan lan C^ bur^ Inftrumema ecroeifen. Per Iwcras qm- 
alia» ftipulatio fieri nequit , fed requiruncur verba 
ore cmmciata i aft ftipulauonem lamen litens proba- 
rc onoo : Porro confenfus utriusquc pariis adfit. Si 

. tu dc ccpis . cgo dc aUiis ftipolarcr , ftipulatio non valct : 
Adcft error , nec, fi uin|S crret , crror erranti iroputatur : 
Porro congtuc fcfpottdeamr opotW t alias nuiU ve^ 
promiffio aut acceptatio adeft. Stiprfauo , fltt« ligjof; 
fibiic continet , nulla eft. Dc Condmone impoffibiU 
€.10. Sicuti conditio namra impolTibilis denfona. 1 a 
&moraHter talis nulla v. c. rurpis. ©C.^ ft^fKt $. 3?. 
Viciom Ibffli* adcft^ fi intcr. abftntcs fac^a ftjpulaiio 

^ dicatur.* Rogari & refpondcri vcrbalitcr dcbct §, ir. 

SCcnn ab^r cirer fagcr/ ct fcp abfw flciwjcii / ioj^fn 

Impcrator ^ic Cautel, niau foBe^Wlnftrumcnt Ott?ri4tCII. 

gaScttMDai.dc praifcnu rcttW 10 fliU iis ^oncc pfobavo- 



.1 De IHtmtlBUS STTPiytAT. 64.$ 

rit altcr coQtrarium. §. I Pprro vitium formae adeft* 
ii p«ft mortem niam^aat meam qurd promiferim. SDtC 
atllftiraifoofiiricnfb: ^Scmitfbfagr: Visnemibidareioo. 
poft mortem meam ? fo fail icl) /a nict)t* mcl)r acquirirtn poft 

i^eam mortem, unb poft tudm tan!! Dumii'niri!)t« gebcn. 
Difis: sgjan txrficbci in cafu priori mcinc tvtm , Dchcrt 
fonil Dii pvxihm ? Re^p. aUen "jutiiltn iam : 
^rt?ci] f onrcn m\^t Dcrbunbf n mtitn , morju Dcc defundus 
nidx obiigicanKir , unD fonrcnaucft m^impf^n^cit/ qkiI 

DcrdeiiiiK^us ntCt)Cgcl)a6t. H«res eaim repraefetKac de« 
fiui(Simi. Ergo iootiles harfoot Aipolaitones. Item, 
ncnn Ul) fdgC : Si tiavis Vras ex Afia ▼eoertt , Kodien)^ 
dare ijioililes .mine? Datio cnim & folutio poft con- 
ditionis cvcntum pracftatur. 9|0c DicfC Cafus flebcn in §. 

la. n. 14. if. jusTiNiANus ^at ^crnact) a(Ic bicfc ^cm» 

pulofifdrctt aufgc&Obcn. Vlsne mihi dare 100. cum mo- 
- riar ? 2)08 gtU / fdgct t)CC Impcrator 5 nam ultimom mo^ 
snemutt mortts pro vita haMt. 9(n| 9(bt)m Fooda-u 
noent «in^ HERTnrs Mc Teft^mienta (int IMR Jure Natura 
l^t defendirtniooain» yeram \tx tjuidem civilis finge. 
rc potcft) non namralis: 4)Ratione finis: tinalis canfa 
ifl , ut quis fibi , non alteri ftipuletur. Ergo eft con- 
tra hunc finem , fi cgo alteri ftipuler , aut fi aliutn* 
obligare cupiam ; m \^ iim UVX Intcrcfre Dafici) t)abeV' 
ia hoc cafu DtC gfttT^ Summam (riigt FuifTc - 
Httm opud Romanos , ait Imperator §. |. 4. eimqc fOt. 
0Cn^ l)cr Prbmiflbr fm 6o4) obligirt/ fi alter cjus ticgo-^ 

tia gefleric. Sificin man dobhirct nort) : Ob n ego tiorum 

gcftio Juris Naturac f i)? ©Crttt c5mu^aui1)ben CUia' ne- 
goiiorum geftione Dic res , quam alteri ftipulor, pr«- 
fcns fcDn. 5Bcnn icft a6cc 100. iHtl^lr. acquirirc in fujcu^ . 
^rum, npn gero negotia ncque JurcNalur» neque Ger. 

manico. goen fo itl ti m Dtm fa^o , mcnn id) fo ftipuiirc, " 
iKtf i(^mac()enmobl, Daf ManfimDeini£o(|)wdotim,fio' 

nnaDl i(|>rad .fttm«iiii^ conaram obHgiccr. Tettio tiihii * 
OCfmritur iUpulatioAet nifi mcaintcrfit. Pater & filius, 
dominu^ ft femu pro una ftant perfona , fon|l fan ci« 

tiem icrtio n\^{i ftipuiirtr tBcrDcn. ©cnn n?cr mia^ forDcrnr 

!50CDCC(5 DCC Stipulans, fo «jirD Cr rep^llirct exceptione: 
Tua non intercft. 5£oin»t DCC Tf rtius fclJnJ , fo mitD ir 
rrpdlirity iMi^&cnn^^ Jam 
ad oraineos %%. nos accoamiodatufi eiplicabimiis roni 
'omncoia qujc difficilir atioquiti VideCur, ,. 

' " ' Digitized 



OMnisjTcs, qu^ deminio noftro fiil^jicitur , m 
ftipulatiQn^$^4edu«PQteft;^ fiv€ ilia 4U9,fcHlis 
fi^ fiy«lplL(^) 

§. I, fi quis reni5C|u?: in rcrun^ ^iat^ra non eft^ 
ftut Qil^ 4ipn pot^ft, xl^i (tipui^ fueric^KV^i»^?* Su4 
, ^hpm? qui mortuus lit , quemviverc ^redebac , auc , 
Wippoc^atauruinj qui ^ife mK fpffit^ il\Utili§ srii 
(U^^laaOt > ' . 

, §. z. Idem jurls eft, fi r^ni (acram , aut religip-= 
feiii, quaiR hu^^ani jucis; ^ cr^ckb^t ^ vel (rqm) 

" pi^Mipam, qux ufitus^populi pcrpetup expouta 

forum vel theaLrmrj , yel Ub^^^m hpn^n^iiij^ieiu 
^ujn ^ilie €re4ebat 5 vel cujus (rei) «omwreWTO 
inpn habuerit ^ vel renn\ fivani , dari qui^ ftipuf^tur, 
J^^c in p§ni4enti erit ftipulatio oh i4/qiiQ4 puhli^a 
in priyatffcift deittci,, lib«Oi fisryu^ fiferi poi;, 
^ft, & commerciuni adjpifci ftipulator poteft, & re^ 
fia ftipulacori^ §lie, 4elinere ppt^^ ied prqtiriu^ ino- 
tiUsi qft^ It^ <K>qtra iicei initiQ udlic^ip r^ iqi^ipqai 
iatum dedudta fit, fi taiiicn ppftea in aliquam. ?oruii| 
Caui^ii^ , de qiubusi fiipra didiiini eft , iin^ f^Q prQ*« 
niillprisideverierit,exting^^ ftipulatio, Atncc fta-t 

' '^inn ah iiiitiq talis ftipulatio Yalebit : Ljuiiim Jitmn^ 

^ natura 

f- 1 

Qu^niacfmodqm de quacunquc re mc^i , quae cft \x\ 
^pmipiQ ^>co.^ ^uenic^nqu^ coi^tra^iuil^ fnire |iqffiiin; 
^ta^ ^ti4i||d(^iU febqs qmpil^usi ft*tpulari aueo^qu^p fuot 
lil ^Qn^iqiQ mcQ. ^a(<i mai wjjiKm domitiit 
fim ifli ba« <(ll| tC^ ^(raUeni((Q/ iq (tipnfal^ 

t 0 

/ • ' • 
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Da RWTiupius Stipumt. 6^7 
«MUira iui domiuio noftro^cmca runc, in obligtuo- 

mxtk dc«hici noUQ^oioclo pofliinc. f 5 } 

' $• Si qui^ aliuni dacurum, fadurumve quid 
^ promiicrLC , non obligabicur : veluci » ii ipondeac » 

Ticium quinquc aureos dacurum. Quod fi efFeihi* 

' iiimfcs ui Tiau^darcCji ipopond^c» oblig^cur. (4.) ^ 
e^o^ in qiiem confertur o^ligaiio% velfolutio. 

$^ 4. Si quis alii, quam ei,cujus )ari (iibje^his fit^ 
" ftipulecur> uUiilagit. Planefolucio etiajin inexcra- 
neam perl0qam confcrri poceft ; veluci« quis ica 
ftipuletur > Mtbi aut Sejo dare fp$ndes ? ut obligatio 
^uidem Ihpulacori acquiracur> folvi tamen Sejo^ ec- ^ 
invito to> re^ poflit^ut liberatb ipfo jure con^ < 
(ingat^ ied ilk advcrius Sejum habeac mai^daci adio- , 

. y nciij^ 

^}) De iisi re^u& » qu^ plane in commercio aon funt t ' 
' vcl effe non poflunt, inepite qois lUpnlaturs %M 
(Wm XoMiK Kes <km « pubtica » noQ cft in commer- 
cio^ Nec jovaif fi ccsk qui^ facra fak% janok definat eflie 

. iacra- Kam quod ab mitk> non valet t cx pofUafto 
non convalefcit, Non incipit obligatio. i|l auct) t)(t 
tiVXi. obligatio conditionalis Ultt) n()(t bCttl Principio Ro- 
maoorum IvaCC t)Cr4UiC()(n ftipulatio in conditionem con« 

. c^caimpi^» v.gr» dabisne mihi tcmlauam» cumerk ^ 
profana ? ConditioNnon mcce cft iacwa » & ftipula- 
tia cmdiUoaalis^ ejusmpdi ncm valcc« Rcm iiiam fli- ^ 
puian <|md pro4eft ? 

{4) QP' An fadhim alceriQS feu tertil promictcre qatt 
pofBc? V. g. Visne mihi promktere, Ticii^m daturum • 
mihi dccem? Refp. Inutilis quidem eH. ftipulatio» alie- 
num, promittere fadum non eii promi(cere> fed ad fum* 
mamtamen diligenciam quis^ obligati|r« g^ tDCntl ijj^ 

McfRTQCtm (Hitic , k5 molM iA tKibiti bringm » bcr ati« 
.fectedflMtf praBmriti firiKA ttt ()ab< M> mK& }iMr obiipfr, 

^nitttlOfiteC/ aliad funuBmrt conatmi» noaTcroad 

. folvcndomit Ut ^tC onOCCt (14)1 m(t)t mia pcrfuaiii'CII 
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nem. Quod li c]uis iibi> &c alii , cujus juri fubje^kis 
non fit,' dari decem aiireos ftipulatus eft^- vaiecqui- 

dem ftipulatio: (cd utrumtotum dcbeatur ftipulacori, . 
quod in i\ipulationem .deductum eft ,^ an . ve^o pars 
dimidia » dubitatuni eft. Sed placuit , . nofi plus> 
quarn dimidiam partem,ei acquiri. Ei vero, cjui juri 
tuo fubjedi^s eft> fi ftipuUtus iis, tibi acquiris, quia 
vox tua tanquam filii fit , iicut & filii vox tahquam 
tua intelligacur in,iis rcbus> qux cibi acquiripoi^ 
'iimc»(j) 

De intenogatione refponfione^ > 

§. 5. Prsterca inutilis eft ftipulatio , f\ cjuis ad ea, - 
qux ijitcrrogatUjS fucrit, non relpondeac : veluci> 
quis decem aureos a te dari (ibi ftipuletur > tu quin^ 

CO Q; ^^i"^ P'^^ tcrtio llipulari poteft , v. gv visnc 
' dare M«vi« loof Rcfp. g5 i(l Dicluber^icff SWflC dilpu- 

tiretn)orDfii* ^ Beyer ^at einc cigeue DiiTcrtacion banoil 
^ sefi^tiHn* €i tomtm barauf ait : c inc Unicsis perfonx 

^ MtlKtnbCllitmbbcr tertiusinpoteftj|^et(l/oOcrQKtmilt>Ctll 
Imerefle Mco ^abc , fo tol iVUlO Mtt Terttb iMi ftit^iCkti* 
let tDcrben. Abfenci nihil ftipulor, fed prasfenria fti- 

pulateris & promiflbris rcquiritur. !£)er primus ftipu- 

lans jji mc^r ictxvTv^Jiyiim , ©cfecr cr, nocO ber tcrtius xoxi 
t{mi forbern. 2)enn fciner oon bei)Dcn bar eS fitt ftipuii- > 
rci , unD tcinemDon bcoDcn t)at ber Pronjiffor cl cum effcdu 
Dcrfprcd^en linncn* Xcin Mandaciun cr gct)a6t , fctn 

Incefeffe fan cr jCtgm # fCttl N^ouom (Ktt tr ni^t gcrtdt. 
Megotiomm geftio prafopponic eiiam aliquid prieletii t 

txmi f ba« bcr Tcrtius fc^on bat, v. g. {(t^ baue bcin ^auf # 
la^ fcl)at)t)afft i|t , m ^)aug / ba« Du ffftort l)aft. Qui vuit 

' ftipuiari , nen vult ncgotium gerere. ©je NcgotioruHi 
gcflio ift apud Romanos ciu Quaii Contradlus » ftipula* 
tio cin Contradhis verbalis. Qu. Quid (i quis ita cbn- 
ccpcric ffipulationem: Visne mihi & Paulo dare tSo^ 

Kefp. asai 14) fur mt^ ftipttiirti^abC/ «tf t bcm aiAtni 

PX^X Idem -tftf fi quit nlio «ut foo domioo aliqiiid 
ftipuletur. . Gonf. Schubarti Piff. Vi^ adieSh.^ ic.J»A^ 
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• • De IhUTILIBUS SxiPULArT^ i' ' 6^9 

que prQoiictas ^ vcl concr^; aac ii ilk pur^ (Upuletur, 
tu liib condidone promittasyvel roncra ; (i modo ici^ 

licec id exprimas, id cfl: , fi cui lub condicione vel ijt\ 
diem ftipulanci, tu reiponde^ : Ptfftnti die fpondi9^ 
Nam fi hpc (blum rdpondes,' PromittOt breviter vi- 
deri^ in eandem diem , vel condicioncm Ipopondifle. 
Neque enim* necefle e(V |n refpondendo eadem omnia 
repcci, qux ftipulator exprelleric. (6) 

■ ■ ' ' , . ' i ' . ' j ' r i ■ ^ 

(fi) !ffiOCineSdpttlati«fit9afl>a/ t^ mul Imerrogacio unbRe*' 

fponfiofepn, ^o)>eS tttol atite gcf(&e()eR/ iirii) u6<rein(litiu' 

men* Nbn valet flSpolatio , it* rerponii» Uofi fit coa«>' 

grua, V. g. Si quir intf rrogat- :^ Vfetic mihi dare loo? 
& alter rcfi^ondct : DaHo bovcin , incongrua eric Ai- 
pulatio : In omni ftipula^ionc ijl Qui) bic acceptatio bC^ 

# flnffctl > non ergo acceptat bovcm , non efl fHpulatus. 

- Erco oee etno acquirit Acceptirct Dec (li0crtmN^ bo« 
vem loco loo. fD l(l ti etnt lieue Sttpiilarion. .#er 5ijf#. 

, lecf fOtnHit H baraof ails Amion quis rehi jam ii^ in- 
tecejfofn iicce|Haveric ? ▼ Visne mihi dare i o ^ Da- 

bo 1. autcontra. Refp. B^JgiUfibcn fomCrtjfl / namio. 
non Yunt muff^Il IdUttt nOvjc ftipuJationes borjli 

fommcn, ut vaieat negfttium. 3)enn bcrmiDercfan nidbt 

* bamit jUfrieDCnfC^ni ut plus vel minus accipiat, quan:^' 
dcFjiiram iummam. jSpiyozA t^urbC Ctnmft^l m(t)\itb bU 

fif encEct, ec 6ei)icU al^cr niir i6b. git{>lr/0atn)ii, mbbtu 
fiifiaft er iur&ft. OfnjlDeranbereitoartnUiiim^otwm^ 
. tiiger Dergniigt / obcc Da tfl ti mc^r eine neoe Sri|raiatio » nova 

confpiratio, nova obligatio. Ncmo fibitriet' ipfi ftipu-j 
latur, nemo fibimet obligacionem impon?t; bdtjtt CCbCt 

bccjcniac/ bcc cirt Sud) bcrfprifOt/ unb l)crnadj) nic^t fidem 
iibencct/ni(t)tjuri(lirc!)- 5Bo?cincacceptatioi|i, btt iftto' 

' ne obligatio. Erhtce i|)cinfol(()eff promiffor homo vanuSf 
lion veto injttftus. Cafus: Interrogat qnts^yuiienrilit* 
. dare ecnmml OObbieSfntlMlMflt: ducemtm»» IMrmiVs 

ncnmcle , un&fdftftGROTms» deberi loo. H i(l abectrrfs» 
SBif n)ci(ch ifl ti mot)l mht , aOein c^ fan auct) bcc Cafus fom^ 
mtn, MMtnccmmtgecnic^t, aU 200. ^oo. 1000. lufam^ 
' nicn flcbcii mill. 311 alto Dic Raifon, iit fonllcti gegebcn mtb, 

» quod fcilicet numeras major contineat minorem) in 

abftra^ mtji tVl^ 9 a^ in cpiHrreio tOO ^lbWt 31bfaa 

. ' . • , . 
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6. It;em inutilis eft iiipulat;io ; fi vql co ftipu^ 
ieris ^ qui tuo juri fuhje^us ^ft » vel fi tc ftipu* 
lemn Sed fervusi quidem no^ foluitt domioo fUo 
ObUgari npn poteft^ fed ne quidem ulli glii^ . fiUi 
yc^^o familiarum alii$ qbli^ari polSin^ (7) 

§. 7, Mutuiix neque ftipulari , neque promitterQ ' 
pofl€,.palam^lt Quod & in furdoreccptumeft^ 
quia & Is,' qui ft^ipulacu^ ,^ verba pfotnittenti^^ & 
qui p^xmHlttitftimb^ ftipulwtis ^udirc debet : unde. 
^paret^^ iidft de eb iiq$ toqui v ^ Wrdi^V^. W^iS t 
l^d dci ^o, cjui omruno non audit. (8) 

Riifofiis mUum negvi W ger«f Q pQwftj^^uU 

lltffiijitQl^gu^cjuoda^^^^^ ; * ' t)^ 



«bfcrrittt b(tt- 

C7) Qu. Aa wiW iSpoM p^ffio» eo.^ui ipmca po; 

pro una perfona fltboUtn. UtlB Dufe RaM» |m)tt vm 
mniaeC (la« inter fervum & domwmm. S)eC»rvoi mi 
. jCMKm^CCttJWquiriKn fine «^«'^«^»,*"'"?.], ^^,5*=°" 

"poi«ft«Migi»re. ©a l)inflt9«n IXP FiUus ItO) ijpoi; «n«tt. 

IxtntQc^i. nubt «6« ftitttttt. SoW obiig>cttt f«n. 

(8) Ad ftipulaiionem ttCCiStt» Terb^.ftlflWW «jor^JrtjBMI 
TcrbaUs eft contraaus, gin MiWM ffltt ni|Ot,CcMn / ttl 

Surdus fan m(Ol b^cw , DatKc f5nn«n fw , fc 
' nntm . ni4i <in«af)I pacifcictn , «8 n}mi m f«« «if «ne 

«hW«l|fi*«?«l4i:«. Liter* non adm.ttantut , .mfi la 
fcnptnnm n^ptnr Oto «ntea» 6^ ftjpul«uo, 

#o) sBa ftipuiicttt »ifl/ mnf ttmaS 9tb«*«/ «a^Me^ 
bdt in>ac ©{Dancftn/ («t (inD obtc pcriurb«ct , iiitermi ifi 
' htei 3»ei(T<l / ^'«"f tranfu, bot tc ftipuiictn fonnt/ 
MnnM t^<( ((inFnitsfiu HK^* .lunofui io^u^ rcguh' 
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.inen, uc, ubi ^toris auf^oricas neceflaria iit» adht^ 
' beatur titfo^ Yciuti, ii ipfe obiigwur, I>taui aiium 

iibi Qbligarif ctwmriM wtork «u4toritttC9 potcit Se4 

quod diximus de pupillis, uuque de iis vcrum cft, 
%jui jam habcnt ^uwi iWi^l^^Wn ; ipfans, ^ 

2ui in£aiicis p|€9ciniiss nou inulwni n fym&^ din 
il^nt, quia hujusvnodijEtatis pupiUi nuilumhabcnt in-. 
' C^<^(nu Sed in p^oxiipi^ iotouua?^ propter utiliut^m 
t^rum, benignior jurts in&erpretatio fa<Sta eft, ut 
}4em juri^ h^b^aiit^ quod paber,t4ti proximi. Sed 

3ui h p<itQft«te perciiids eft ipifdKSil^ ^V^ore quv* 
?|XtJM(tr3?obligatur.(io) 

|, lo, Si impQflibilis cot^itiQ pbligationi adjici^-» 
CMPii nihil vai^ ftipulatio. Impoifibilis autem cott- 
4itio habetur ^ cui natura itnpedimeiitQ e{l> quo mi-. 
Xm exifUc : y^luci^ ft ict| 4i3ceiit; Si S^ita €ml$m 
4inig rq^ dm jfpQnda f M ica ftipulecur: Si digit§ 
ig^luw 4(tig€r0 9 4^$ fppttdes i |>ure fada obligatiQ 

iiit^ligitiMP.: ,44cQ^« jft^ 

. — -^. — ' . ^ I — 

. cicer excluditur » eft enlm abiens. Fndiius furiofuin 

. Ivibet exm fa{<(Mll(«q»ltiU0(<M;fBn4!t# 

taitc fuilinc^ur. - ' 

Pt^frUm iQ%^ pra «lifente habetut^ ImprAei dimi<i 
«Msm, habet co^VetliND» «Etel ||M( tmn C^vXmSi^W- 

girmi fibi ali(]iii4 «c^iMfmt im tcro ^Mipif^ > MKil 

m^ari ytlit « tutcNrU ■Qtdritas ut accedai , ueceiTe eft^ . 
SDergleiCt)en Contraaus t)ihTm claudicantcs. fo ift 

Cil Itttt beitt infantis proximq . qui eodem jure gaudett ^ 

Ex xquitate foget mati : ^ fe()lct Dw^ nict)t t)ii^i ati ?• 3<if>^ 

fenie habecur. / ' ' 

Cu) Qui inMidflUlfiBi oii^tiaBiaL ^ini^ia a£^t 

' - ' . ' -Digitized by Google 
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X i.Ieem verboriuti idd?|igado ihtc^r abientes con- 
cepta, imi^ife eft. Sed dum hQC maceriaiifi iiiium 

contentiofis hpminibus prxftabat, force poft tempus 
tales aUegbtiones opponQtnribus » & , ^'non praeientes 
fnifle vel (e vel adverjarios (uos, contendentibus ; 
ideo noftra conftitutio propter c^ieritaten*! dirimen^ 
daram^icktn introdudia' oft i quam ad Qefarienies* 
adVQcatos fcriplinius : per quam dirpofuimus, tales 
icriptiuras, qux prn?fto eiIe<part,es indicant , oainino» 
efle credfendas, nifi is, qui talibus uticur improU^ 
allegationibus , manifeftillimis probationibus , vel 
j>er ieripturam> vel j^r teftes idoneos -approbaverit, 
toto eo die, quo connciebacurinftrUmentui% feie 
advcriarium luuixx in alii^ joci^ f luilQ. ( 12.) 

0^ fbpulatqrs fed jdd^ri qm joeatw» niMI pfoiiidi* 
- tit ^ pn>tiaffio'dd»refl^. ferit* 3n i;c|IamtlK*@tt(t)Cn ifl 
1 CScin Onl)CtS / <ium eiiim ole morte cogitamu^ • non jo- 

cari ^ridemur. Vid» CoUeg. Mordle. Petrontus Arbiter 

utit) ctn ocmilTet: St^^^n^ofc fdbetijctcn noct) bi^ an it)t 
9Bir fct)er^en tdali^ , mir febcn nitbt immer fo tmi^' 
. ti4)i aui , m bcc (^{cpt)ane , bcr mit fciner ^oyt l^Uu 
, 'm finfltf. 9}ur tco Der €t)c/ mia Oer ^abil ^Dcn/ 

fo8t mui ni(t)i fidl)cr^crr/*ii. ibiic ctnc-Caiidino inspofli- 

^ biltir '^M ad effemm niatrimcnftii o^nfeofns pori. 

Scd abfonum cft. SBic offt f(t>cr^en mir mit bcnaKdgJ^ . 
gcnS? ©oamanDicScufcmttber^cil ehcilraifcn? 

(li) Inter ahfentes ftipul^o iieri non poteft. i)entt Ht 
Vetba folemnila mullen prononciata fc^n eodem mo^ 
memo, mi^ nut inter prarfeDCes g^()cn tan> & 

tmt ft^ mm crcioncn/ baf cincr ezceptioacm aUeoci»^ 

oppoQiMC,e miD HiC ftipulanoQcm iafti UQSIMC # OCitCC 

ni4)i jtiQcqcn gcmcfcn. S>cnn mnn Mc exceprio abfen* 

^ije tDat)r tfl , fo tfl bic Aipulatio invalida • ba^CtO fagcl 

mfn JusTiMiANus : 2incn ^trciiiflfcttcn Dornibcugcn / lojfci 
ctn Inftrumenc dufricfttcn/ unD expreffe Darin SKclDung ' 

lt)Un bcr Przfentiae > bcnn Ob filcid) btcfcS tCtnc probatio 
irrefiftibiUt |[}, ffitr^ iHNt iMtt » IKI^ tCt dn* 

^ ■ \ ^ Dii^iized by Googlj 



D£ Inutujbus Stibuxat. ' 

Dt Jiipulatiom p$fl fmrtem ^ vel pridie qudm aU. 

ter contrahentium monatur. 
$• x %. Poft niortem (uam dari iibi tieme Aipulari 
poterat, non magis quam poft cjus morccm, a quo 
£Upulabacur. Ac nec is;, qui iii aiicujus puteftace eft> 
poft monem ejus ftipulait poterat> quia patrisr vel 
domini voce loqui vidcrecur. Sed & li quis ica fti- 
puletur \ fridi€ ^dtn wori^r ^ vel Pridie quam mQrii" 
riif dsre fpmiis f inuriUs erat ftipulado. Sed cum 
(ut jam dicl:Um eflj ex conlenfu cona-ahcntiuip ilipu- 
laciones valeant^ placuic nobis eri^ in hunc joris . 
amtiilom neccflariam inducere «mendationcm , ut i 
Ixve poft monem , iive pridie quam moriacur ftipula- 
cDr, five promiflbri ftipaktip concepca £t > ftipula* 
tio valeat. (i * ^ 

De Jiipulntime prdpojlera. 

$.15. Icem fi quis ica fiipulacus erat : S% 4umt 
, (^wj tx AftA venenty bodie ddre ffondcs ? inutilis crat 
* • • < ftipu-» 

btre ba3 Onu$ proban^i abfentiam auf fl(f) lODc! / Un& 
' |)iet)UC(!)t)a5ln(lrunient IDi())Cti|^Ctte9ICPr^unuioo cla- 
riflime deftruitcn muP- . 
Ol) (in^ CaAu: i)An ftipulado uiUti fir» fiita 
Iwet : Visne miki daie poft monem toaBi 100 ? Refp. 
nej^ioilo. Dcnn t)te Obligatlo fan poft tnortcm fcinett 

Slnfanq nebmcn/ morcuus ill cin Non-Ens. Jure veteri 
non valeHat > pofi morrem enim velle non amplius pof- 
fumus, obligatio non incipit. Hseres non obUgatur, nifi 
ex obJigatione defundi pro^rcedanea. Justinianus a^CU 

foget; fofl cben |a Diel fe^n . o\i mein &5e foQ bic 

100. gcbcn- Kr^o jam obligatio iocipit, 2) An ftipo* 
latio otdis fit : Pridie quam moriaf ? Rcfp. Pridie cft 

/ inccrtom» hinc inutilc cft lci^tom. SIQdn Jt^srmumrs 
Mffet aud) Dicfc Sripulation paflircn, au8 Der Raifon,quia 
non tantum pro nobis , fed & pro harredibus noitris 
contrahimusi bab?r mu(len Dic Srb?n aut folvere , auc 

. folvi. Voluntas defunai poteft habeCC exiCHOI» 0Cnil0# ' 

^ c$ cx f oft£iao gavil i|t^ ^ 

(14J 



C j 4 iNStlTUt. JUStlHUNl LB .llt. Tlt. Xa. 

ftipulatio » quia p«poftere concepta eft^ Sed cum 
Leo indyt* tecdrdatidbis.^ docibus eandeiii ftipu» 
lationem , qux prspoftera ttuBtiipatirf» ftdh «0« W- 
Ucichdam cxiftimaveriE , nobis pliGuit , & huic per- 
MtatA XpW aceoihtaqdsre* uc ttbh ibluai itt dud' 
bus> fcd etiam iii ommbus vaieat^Kdjusihddi toiiiii^ 
pdo fti^ulationis» (14) . *^ 

§. X 4- Iti autem ftipuktid concepta : veluti , it 
TiduS dicit : Cttw nOrUrilinffHdesf vel Cum 
fwm i |5c apud veteres urilis «at, lc iiiittcyalet. (jt j) 
t^e ppidMioite peji fHurtm sUieritUt . . 
• j. 1 * . IseM mOrtM^ ijlcisyciMS yeae ftipi^airiuf » 

... , • , iH 

(14) 5ffi<nndmr9«fa9tD<ilK;l S ew» e* Afia «dle» 

tit » att hodia dabis I06 f fO 1(1 DiefeB ftxpftftete eeli* 

ceptit ftipuiaiio. 02a(t) btttt (ilttn 9t((t)t fdtttt ())(()}< tti(t)( 
«iKtt. fcie tonie i(t) h6di< bbiigirt (;<t)h / ba worgen erjl 
iie Obligatio (tnf(in|t, Danod^ungewt^/ .ijo W< Obiigaiia 

dcUetl nXCDC «HOein Justinianus jiagCt: Tolk id, quod 
bximttltxi poiittitti eft, foi}att)ieStipulati(>t()reSii(t)tii|* 
^it/ iiabetar pro ftipul^one itt dt<m Vel fub edn>.~ 
dittotie concept^. v.g. Si aa^it cfftt t«dit-t flMttNtieciS' 

ouJgejablet rterDett cut* mt& 'mmm^, t. g; mm» 
mit betH Siiaert » Ka^ hodie no(t) jur5B«lt tomtnt* l«bini 
onfiituiio. txceit^tn DitfM^. ^elDung fltfi^ttbt^ ttictit 

(t 0 Qu. Jtan it( »alil »* .tempus tnortis ftit»tilktrt ? j. €» 

ViiM ttiihi dart iOoi e:utti tnoneris > Rerp. Dcrglel^Qeti 

^Mila>"o^ ()0( jitre vetea oaecbingt flf»ltui i t)tnn Di< 
Stoid fagtcn/ «Itin**** i»i6tj«iicBt& vit» nrit» rtofl) ** 

*itam fltte^ttet. Gotif. dtltWs A»* t» «• i J» 
Dum fpiro , Vivo, Ergo gilt Dilft Stipulatioti fb »61)1/ 
, (ti^ Oenn i(0 fagte 5 Visne milii dare ceritum , fi M*vlui 

: tndtietur ? tiur Ortl Die 3l&mcc ni(!)t (jtlltten tjabett , weittt 

'■ tjlKCliipulirennwltt! Silitiperator morietdr. ©itStoici 

- HMtwfjibtittJcillt, ibie i(b foKfteS in Derti Ptcgramniui-^ 



I 




jDf prmiffiimt fcripta im injirumen^. 

$. i6. Siicripmm in inibrume^O iuerici proitai* 
fifle aliquem , perihde liabemr , atque fi jbtcn og4- 
tione praecedente relponfum fit, 

De pluftbus fthui. ^ 

$. 17* QuDcie$ plure^ Jles liha ftipulatione tmu 

J)rehenduncur, fi quidem pron^ror funplicicer re- 
Ipondeat: Dm€ ff^nii^^ propcer oiMnes tenecurT Si 
yero utiam €x his vcl quasdaltl daturum fe fpopond^-» 
rit \ obligado in iis , pro ciuibus Ipoponderit , con*. 
crahitur. £k pluribus enim fVipulatiombus iind ^ Vel 
^qUsdam vidcntur elle perfed^e : frnguias enini res 
l^ipularii & ad iingulas rei|)ondere debemus» (i^) 

^ Dt 



imtm 



tjl aucf) bag fpccicnfe(ie Argutncnt . tDelcbe^ man Docbrirtfle^ 

- JUficmdfUl, tcftamenta effe Juris Naturse. iitm{\i\Cis 
%iti : Ultimum mdmcntum vitx adnumciatur , lilorte 
confirmatur teftamelitum. Ergo tellamcntum val« ct» 
Hdti ^ttendendo ad Legcs civilesi fed foluln ad 
Vdluntatcfn defundi. mmt^W DCtUl m Scpattttlf 

lcmabB pto difpotitioiie idtcr viv^ acbolMt t Trafida» 
^ tb iit pcr itiottcm * pd^ ncrtcm fit Mrcdilaf . 

(16) SEBcnn n)iC Cine ftipulAtiot^em faaam pcr inftfuihcrt* 

tum itm\\ixi, fo ocfc^ic^t cj )kt)ac ni(t)ipicne» c^iiiabcc 

DOCb^ rceil C5 Cinc perfena publica gcmac^t / CitttPracfum^ 
cion« ViNKius fa^d t fe^ pro inftrttmcmo citlC Pias^ 
fumtio vcricatis & fol^muitaiis » cdllCra ^uam liimtit oifl* 

Cr2u:^ probatio adltiittatuiC; 

(17) ^4>(attttiirplurcitcttttib£u^jrtg(ci4)%otircrt^ Dd 
' #lliDcr(citic 6biigatid ttna t)0r[)anDen / i. e. mcn» glti^cinc 

f f «fticct moiben ^ jo mug DocJ) 6a« anbccc 4U4) noc(j prjefti^ 

. rct tDCCDCtt / C3 jlnl) obligationes pliires. Stipulatlo copU^ 
laiiva valet v. g. visne mihi Jare & arietem & boveiil 
& equum ? Concmnc refponderi debet ad omtiia tik* 
piCa* au; gencratiter* vid Dotvftttiis & iMomtdi da 
bac matctia. 3ibcc ict fUpulatioue altcni4dva)V.g. vi^c 
milu dife atie lR»vcm« auf cquum? M ifl ima obl^gatioi 
« It ttlM ^ftitai alteraaoil ampUui dd>€tur« ^ 
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(f y () Institut. Justiniani Lib. III. Tit. XX". 



De fosM adjeSla JlipulutiMiy aiii dari. 

. $. 'r 8» AUen^ ftipulari (uc iupra didum eft) nemo 
. poteft» -Inventse eniin furic- hnjusmcfdi ftipuiationes 
vel obligationes ad hoc>utunusc]UL>cjuc acijuirat fibi, 
quoad wa incereil : oecerum U aiii deciu: , niiiii iil- 
tercfV ftipulatoris. Plane fi quis velit hoc facere, 
poenam ftipulari con>^niec> ut^iiili ita fadum iic^ 
VLKf eft comprehenfum» commictatur pcenae /lipuiado 
etiam ei , cujus nihil intcreft. * Poenam eniin cum 
' iiipulacur quis, non illud iiiipicicur > quod inceriic 
' ejus> ied quse ilc quaricicas in condicione ftipulacio- 
iiis. Ergo li c]uis ica ftipulecur : Tir/p dnn ^ nihii 
' agic I ied ii adjeceric poeiiam : Nifi dederis^ tot au^ 
nefddre /fondesf cunc commiccicur ftipulacio. 

^interfit tjees f ejui aUi ftipulatur. 

§. i^. Sed&liquis ftipuletur alii , cmn ejus in- 
terellec , placuic,ftipulaiionem. ralere. . Nam fi is» 
qui pupilli tuceiani adminiftrare ca^perat , celleric 
adminiftracionem concucori iuo, &c IHpuleCur, rem 
pupilli faivam fore : quoniam intereft ftipulatoris , 
neri, c]uod ftipulatus eft, cum obligacus fucurus-ht,^ 

. pupilio, li maie res geirerit : cenet obiigatio. Ergo 
& fi quis procuratori fuo dari ftipuiatos fic» habebic 
vires iiipiilatio. £t ii credicori lu^ quis ftipiUatus 

4k , quo4 ^ua intereft y lie forte vel poen!^ commit- 
tatur, vel prardia diftrahantur, ^use pignori data 

erant» valqc itipulacio. (i^) . . * ,* \, . 

imiti* 

liter ttlKQI anbCtn Hmi ftipulirc / nifi tnandatum ha- 

beaih. Slunabcrgiebi Justinianus cincCauLei : 2Bcnn &ii 
^ bic Stipuiation roiuil (}ci)aUcn babsn fo ftipuiire bir iuglcicft 
cine poenam, njcicftc^ einc leicl)tc Cautci ift, bieeinjebcrutft 

fel&il mac&eafan* Coai:THoi4A5uDiir. de^fmisekMetro aim^ 

(19) 9}nn foit ($ Mim / t9(i»ii(|)<in(tiiant)crn 



De Inutiubos Stifuiat. (5;j7 



De p(£yiA adjacia fromijfimi fatii a Hem. 

$. zo. Verfe yice , c]lu alluni fartiirum promiJlic, 
vidctur in ea elie caufa , ut nOa tencatur , nifi pge.- 
nam ip& promiferit. (zo) 

^ / De re fiipuUntis futura. 
$. zi. Itcm nemo rein ranm fucuram iii eum ca-» 
fum, quo iua iit, utiliter ftipulatur. (zi j 



IBpulire/ m imercffc Ddbn) ^n^e / j jg. M«rmst|! mic 

i^^iv^l^!'^'^!!"'^^'^ bdtrtit er mi(t) nun 5c3 .uitn fonne. 

• fj^ ftipuiire f(5 DonTirio, b.i^ oe.ii.VTxvio loo j)iri)ir. 

• lei)t)rti mia , fo Tiuji r-ri^ji ^as ^Pcrfrrc^f^ci na't;n; ru 

• bem icbbKr naupitdtriul) xm c^mas unD jiiiiifiiicin^^or^ 
tl)cil ftipMiirc, iiiiD fat] Ti ins nict)t exdpircn, er ftate 

be nMxv'if,n';Cf}f5i)errpiO(t)Cn. ^Sed ftipubtio ralct. 

, fllcracii snpuiation fan eitt* qclMi, metm ein Contutof 

• Mtnem Comutore ftipulirrt ^ ^rem pupiPi faU 
' !*^K^o' ^^^^^^^ 

<Knwf"p'^^»fltittci^^^^ 10 O^i Do4) cer ftipuiirenDe Con- 

' tutor fffw Imercfle ftabei). 

(20) ^nDjcKm§. i|] n?ic^crfr'cf)t^anfcr5/af?^icCaucel. ue 

poena ftipulaiioni adjiciatur Cllti}(l(tcn / IDcnn tCl) DcribrCi 

cl)e, Dageinanbcrcreima^tDun unDprarftic II (ia. • 
(11) Bicfc5!rtrecfft)H)eret]c§.in h.tit.fciuCon^meiititorRu 
«cH>iertt)a5re(()te^. f(t)einet mie cm d24«t|. ffrifter 
/27. F*r^. (7%, dehommm/ fca (le^tan (laii : 

i^u^ fiufriwrAjk, me(0e leftio aucl) fteffer i|]. 
eiefomicn jttp fcnien Cafttmfcrniiren. oi(»er Der Cafus ii| . 

Aildivi. Maevium mihi legairc Stichum fub condirione • 
« navlf cx Afia redierit. ^c^) (iipu:irc mir /Da !(?) D|cfe| 
WCIp, Stichum a tertio eo temporCf quo navis exAffa 
rediit, eo cafu, quo Stichus mcus fit. Qu. 6)tlt biefC 
Scipulatio \ £an t(t) mir rem mtfam ftipuliitn? Rrf>. 
negADdo, nam quod habco ; iMn «mplius fiat por«£ 

wcum. aaBic Mti hf er Bcn Sti Aum pri^tcndiren , ba ich 
tonftftonftoke? ^cmil/a^tftiird , jtt^eineSil^cftipuiireiu 
Mcmmi6o(t)ict)on[)at, nicnni(t)au(t)9lci(f)hinj?!fe5e: Siin- 

tcrim n«e fc caream & aliena fiat. Theophilus in Pa^ » 

raphraji infl, t)at Dcu Cafum bei)9e6ro(t)t. 9(bcr m qcbct 

on; ^cimi(t)meiu^aupii(rrauttent9crt)t/ imijlliui mir 
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f58 IKSTITUT. JuSTINlANll,lB.liL TlT. XX* /, 

' Dedijfenfu. 

Z2. Si dc alia r.e ftip\ilator feiifcrit, de alia pro-» 
»Ufi>r» perinde nulU concrahitur obligatio , aciiaii 
interrl)gamm reiponfiim non eflet , veluti, fi hoilii-» 
nem Stichum a te quis ftipulatus fuerit, ti^de Pam«» 
philo (enferis> ^em Stichum vocari credideris»(2.2) 

De turpi cau/a. 

$.Z5« Quod turpi ex cauik proniiirum ,eft : vehui^ 

' fi 

' - . ! ^ 

sftimatioticm barum ^ium g(6cn } 2)04 MfNl 
latio rei in eum^ cafum ) quo dcfinet eife mea», 
Res hoc cafn non «fHinatur» fad «ftimatio iu ftipult*^^ 
tionemdedacitur* VimrTusaQ(int)atbiefcnCa(um. ^entt 

td^ mcA pujre ftipuilrt ; fo ii ouct) puce flcfc()el)«i / iin& 

giUbic Regula Catoniana mic&Ct : Quod ab Iniiio non valef# 
cx poftfa^lo non convalefclt. UllD t)icl abfurdcc ifl C^ ; fi 

. res jam mea fit, uub i(t)Mc{aiiffcfol(be/ bollwani^ircmic 

folct)c rotcbcr pr«ftircn foO. 
Cix) ^Kft puiircn mid; mu( mit Dcm Promiftbre ibcfci^ 

ftimmcn* !Dat>erotollMcdD^rma depaftis |)icr applicirM 

. n)crbcn> ^bin omnb ftipulatio cft conTemio » nur baf 

folemnia verba ()iniUfommfri* trramis non eft confen^ 

ftts , bcr error nbcr niup in rc principaii bcgangctt worbcit 

" fCOn/ J.®- mm i(fe argentum promiitirc^ bcraubcrc 0)1(1 

aurumi)obtn; i(l)promittii'cSiichum, unt) bcr anbcrc mcO* 
nct Pamphiium. e^in an^ct^ ilt c^, mm id) nuc cincit 
Jtncct)! t)dnc/ unbbcrfoU()cnftipuiirct^ mcpncr^ cr ^ictTc 

Stjclnto» baH^tttlKrcriornomiiiis m(|[)tflur6a0C. Conf» 
C##ittJ!^C^49Mocm3^ Sitade 
' atlio» ego dc ecpis locurus ftm * non iralet ftipulatlo» 

Verum quid • ft dixerim : Visne mihi dare banc mcn^ 

• fam auream? & cft mcnfa sKiie^. g,ic fprcct)cn : ^Sl i(l 

Cin Centradus uniiateralis^lucrativus ; praeftat.hatic cibt 
menfam praeftari, utut seneam , quam nuliam plane* 
S^ aliud dicendum , fi error fuciit jxl cmtione-vendl» 
cione» 'T. g« tl|f j^tC m^fam auraram pro aurca gcfjQhcit^ 
ftc non tcttcc cmtio-venditio, jed tcncc ftipulatio* Nam 
in oinni cmtione-irendltione nr oportet proportio ioter 
pretium & rem $ ftSpolatio O&CC jjt gratuita. vjd. Ifis 

(33) 
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fi quis homicidiulh , vel (acrilegium lc fafturum pro- 
aiiccact bon valcc.(2j) 

De morte cBnlraheniium. 
%. 14^ Cucn qub lub ali(][Ua cdndicionc {Upulatii^ 
fiierit, lieet lihte eon^tionem deedleHt ^ {)Dftea exi« 
ftence conditionc, h^cres cjits agcre poteft* Idem ci^ 
& ex piomiiToris piltt^ (14^ 

Qiiando agi ptilejl e^ Jiipulationt. 
5.25. Quihocanno, auc hoc menfc dari ftipuk» 
tus eft» niii omnibus parcibus anni vel menlis prjs-» 
teritis ^ tioiii redte peteu Si fundum dUri ftipulerisi 

vel homihem, non poceris continuo agere, nili tan» 
tum ipatium prjecericrit» «juo cradicio ticri poiIic(25) 

^ . TITU3 

^ut Q^trb lib^ fti^IitiiM^ gerebef/ quar tontf* bdd<»ft 

tnorcs |it CJu. An obliger, li ftipuler ob turpcm caui . 
fam? v.^,. Visne ttiihi dare loo. fi Paulum bene vcrb^ 
, Iribus pulfem V Refp. tiei^ando. Obligatio foll legd 
fcDtl/ mic fan tilK Obligatio jton cpntra legci ? gltl ^ 

cigcr c^ui bcom Schiltero: gincr bcrubnite \vii iA 
Compagoie) ttiuici|)m(cimrcine^auIf(bcae0cn,tt)cC 
ftjiironiifDcnMtcr ida Sict^ii;. ciRCrsKteptimbtcfcStiptii 
. lation> gdbibttttirtc^aulfcbca^ bcmct^rieftcb/ttnbtflaiit 

JUt6*ldqCfCt)f pottridie pofcebat i oo. cx ftipulatii. J6» 
jaenfes urrumque condemnabant , qiiia uterque contra le- 
. ' gcsiverat. Vid. Schilteri crc^d ad Digejl. In. de Jnjuriisi. 

«(«4) aCcnn m tmnUv mai oerfpr^^icrt / ivit (lccbcn abeii 
Daffibcr^ Q.UiJCbnnct}bie£rbenc£forbctn.^ Refp. aifintiau-^ 

dd« ^uia ndn folum pio llobis^ Ctd etiMi pro luerediba^ 
IjdCitrahimiis. Ergo & adhdi pOifpgtt ftipulatio^ dmii^ 

mddb itt0Spic «bli^tio. |)iefiesift a]i(biRtWjBctnt)nfi^{ 
ficflrunbct j bcnn ba ciner faqct : 3* bin hM^is , fo dcdaritct • 
tt eb ipfo , idft cr mit bcm Defundo cinc^ fc5 / unb Miiu 
^ higc/ iDn^ bcr Defundus etwa rtD* ju praeft ircn qeb^^^t/ p^^* . 
i ftircrtttoac. gJtllfoItbcSfcinctiaion. HodieqebctSauct) 
(trt ^ n)cnn f4}on bie Obiigatio mc^t |)at oprOer onfai^ctit^ 
tten. 'Vfd. §. 1 1. 

^cttnM^ctoatpuireocrfprett)^ / fofan fbtrtjcl fi ^ctcbiti 
Momcftt etigii:ci iNrbcti » iui» juktdi^ mti (idN 

I a . ^ . ' 
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66m jMSTITUtljU$TINUNlLlB,lILTjT.XXL , 

TITVLVS XXI. ' 

DE FIDEXUSSORIBUS. 

' Cttr accipiuniur. 

PRo eo , qui promitdt» ibleiit alii obligari» qui 
iidejullbres appe^llantur : quos homines acdpere 

fblent,dum curant, ut diligenpus libi cautum lit.(i) 



lC^a6«;«nip4tiuinHiorale iU obfctvircil / v. g fi qu;d hoc 
dle I menfe • anno promifrum efi » fo fan io[i)i6 ni(bi ((H 

tcrti bcr goni^ ^ # fecr 9(uiQc ^Dmiaf , Dalgan^ 3<»t>r mx4 
»cr i^ofTm f(i)n. S0}an lautTt bcn ^cutcn ni(()t glciiD mit iHm 
(Seir eatf Doi'bicifl)urc. aSBt;'nn c^ alfo l)UiTci : iBtraqain- 
qucnnium, fotani(0c6 nict)! cl)ci'torDcrn/bi^ ^.^abccobU 

li(J DOlilbcr ftnD. Cellit dies , i. e. obligatus clt promaror, . 

• incipit debere,b.t. ct fmi nid)i iDicDcr juruc! trctcn. Qui, 

amequam aanus » menlis» diesve mteger lapfus eil , pctit 
promilfuin 9 exqjeptione plus pecitionis repellicar* 

(0 ©icdoarina dc fidejufficnc folgct &CjnHncna(cic(raifnc- 

diate aufDiC materiam ftipulationum , n>(il et)CDcai aflc fi- 
dcjuffiones pcr Oipulaiiones & folemnia vcrba gernac()C 

rocrbcn nniflcn. 3Ran tlei}ei6 au6 Dcr ^ onnul : Ftdejuhesnei 

Fidejubco , baj C5 Cmc fpecies ftipulationis ((l. (Sl(i(t,n)iC 

abcr ftt)0n0ifagct nwrDcn/ Da^ oic bic 9lrt ju tUpuiircn per 
'foiemnia verba nicOtmcf^rtKibfn; oiio i(i nunnie^r au0(ej4)t 
iuftfsrctffcni ba^n»ir^cut}uSAtent(|Hi)cwtia4)(ra4cn/ oft 

einc fidejuffio per folemnia vciba 9ef(^c()C/ oDcr qtttC/ Aiffi*. 
cit»fi dc confcnfu^vero confttc. ^^anfanMtCohcrap 

anm fidejuOionis nic!)r crfldren , n^enn nian nicbt auf btc 

Intention ftc^et/ bie Uian bcp bcr Cautione fidejufforia 
t)aten PflCijet- Ha:c fiJejullio x£*t' t\oxr>ii diciCar SattS'^ 

dauQ. i)cncnige , bet cincn fidejuflbrcm fu(t>et/ mup f(t)oii 
lcwanD l)abcn , lcriftinobii§irctill/ j.g. crlei>Oett)cm Ti- 
cio roool^i)lr.cri)crj(au)jtitomcin^u^/ u-f.m. crtraurt 
dfecr Dcm Tiuo aOcin \mi , cr mia citic &f(t)cr^cit i)abcn. 
(^mcini(;!i(f) t)at manctn grbifcr $crtra6cn attf acti Fid^nf- 
forcm , cXi attf ^cn DciHtorcm, 2)icfcn t)abt t(0 in)ar pr6 . 

principaliter obli^ato» led fecuritatii gra^a aUa oliliga* 

• ' - rio 
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$•1* In omnibiis autcm obligauonibus adfiimi 

poi-liinc, id cft, livcrc, livevcibis, iive litcris, ii- 
ve confcnfu contradx tuerinc, Ac ncc illiid cjuidem, 
ince'reft, ucrum civUis, an naturalts iicobHgatio,cui 
adjicitiir hdcjuilor : adeo quidcni, uc pro lcrvo quo- 
quc obligecur, iive excraneus iic, qui lidcjuilbrcni a 
lervo accipiac, iive ipfe dominus in id, quod libi na- 
turaliter dcbetur. (2) 

Df 

tio accedit , {((^ SMO fttun fidejuflbrem dadicum i ctrKtt 

. 9ur4fa(Kitai/ mil i9<^iiitenuMi iiHinsUicOftcfi^f, iMif 

ftttfiifejiiffio tftrtilNliMT{(()(et/ HNllMrCoacHiaiis pigno- 
f atftias (t)Uf . Sl t|} ctCll/ Oic in pignorct quam compa- 
rationem Donellus pcrbcllc fccit. In pignore rem po- 
tius» cjuani dcbitorera, conlidero» & in fidcjufTione fide- 
jubentem potius . quam debitorem. Contra<5^u$ pi^o» 
rattcuis tiue priiicipali~ debico noo confidic, nec fidcjuf- 
foritis fine praecfdeme obiigatione. WdB (an ti(t) JtVAC 

f incn fidQufforem aulfailKii # it)t man mir bem anMni con- 
tfidiirit()ai$ «lctt)iff(fi<i^6^ M&iMM ct)tr dim 5Cra(ft/. 

(lUftt^ baS ddritam priocipale aucO contrahirct itl ^ ffon> 

dicionalis FidcjufBocA prarpoflcra. Hodie tkl n);t ir^er 
padum & ftipulationcm ratione obligationis tcillCfl Un^ 
Itnd)(iDmrtd)en/ nihil intcrcft, fivc fiar ea tidcjufiio ver- 
bis folcnnibus , fivc literis » five fiipalata manu , (ive 
' fimpliciter pacifcendo. Apud Romanos forma cffentia* 
lis (ideju(nonis crar itipidatiOf SBCMlMCObligatioprin» 
cipalis Olifl^l, i. e. 9fmt feCt deUtor priocipatis fcinfH 
Creditorem dciablct t)at3 fo feat Wcfidejuffio(ttl^cin(gnl)C, 

i)t)nc ba^ ctii gcfdacimrD^ t^Att)ct ttd) ^on (t^ 
fclb|]cn. 

(1) Ad quascooqne obtigatidnef accederc potcfl: fidc/ufli^ 
e.g. ad mixrasB» i.e. eam, quje parthn Jare Nanine« 

** parfim dvil^ nicitar. Qa. 'An i& oamralem quoque 
accedere pmcft fideMfiot '^*! ^ filio6mtrias> inmi- 

corc ? Rcfp. Omnino. ©CUn i|l nUCtin impedimen- 
• tum civilc , ba t)al principale \^\\ 6c|lCi)Cn naturaliter. 
--SllfO fan aUCf) l)injU tomincn accelforia obligaria. JBO " 
' fcinC priocipalis obdieatio (|1 , IKI f Olt OiUl) f f ill ac^ciform m 

• Tt } ♦Cf 



$1 2. Fidejuilbr non tamam ipre c^lig^tur ^ i^d 
^tii^W h^^icdern r^Uncjuic QbUg^tuiii. (jj • ; 

Si fidejuffor prdced^t % vel fequaUir abii^atianem^ 

\ §• 5, Fidc|ufl<Mr & pr*€^erig qbligatipo^m ^f«^* 

qui f QCCft, ■ ' • 

i!>d» fluribus fideju^forikuu 
' $^-f» pli*rcs,fiiit 64cjui%^^ <3^uo(;<iupt cywit 

(cRnlKn/ pM; cad^ priiuaptfi conwt fidejufliQ , y.;;, 
il appofiiai fuem iQQtUi ftipol^tioQi^ Iqyatiduiq eft 
(lil^ non-ens t nlhilQ nihil acce4U^ Quo4 ad obli^a^ * 
lion^m o^ere cWilem accedere poflit fidejuilio, dubiun^ 
|ioq eft« 2)j(ft fid^juiliQ utlD obligattQ acceiforia n)U| 
({()) r^one quanticatis nacO t)(t obligatione priiicipaU 

ri(t)tm) lU la(itii^tflt9lT<(fn)H / a(| Mcft # g. tsKnn bec 

debitor prjiQcipalis |0Q..3^t6lr. f(tulDt9 (0/ f» (Wl t)t( 
FidejuObr ni^^t anf loci gici)lr, ohligstil 90^01« 

. ar^Kmlm mittl^bm FidejolTorem obligttcri r tlKtmi 

' ^ Pebitor principalis t)ar f :inen 9cil)an ju bcjaWtn/ 

. fO f<^n b<r Creditor bcn Fidejufforcm ardius Dect)inbcn| 
tOg cr nod) DaCJU ftOmcrCH mu^. H«c araior, fed non 
xnajov eft obligatio » nam in plus fidcjuftio fieri nocx 
poteft», quam debitor piincip^U^ fl^^ Ii| 

(j) Quen^dniodam pro h^or^bos c<mci«d)tn(iQs « In» C|« ' 
, 4m pfQ lumdibQi fidejobcmusi bcnillwh^^ 

, ftntifct bcn erbcn mir aucn fcincn @(t)ulDcn nnb Obii* 
. . cationibos, ©cnSBnrgenmuJ man mitcflcu. ©icBcut^ 
mn ncnntcn i()n Babl^Sucqcn, mii cc ial)(cn muf. ($t 

^ai fcin beneficium divifionis Jiff^ Qefnc^a^icQ^ ftltjKDPD(( 

flUCfe nicl)( Jure RQmatiQ veteri. 
(4) Quod accedit > fequinir' Fidejuifio cft Kcceflbriii • crgt 

fcguitur 9bli|4tiQiiei^ principaleiQ reg^ariter 8(; ordtn^ 

wmc^ ordine nifihodi foti <( V^^n, ot ct% 

liod pr?pciid«t. I)a 8cf(t)icl)ct fic aud) nuc ercowlitcr, 
' wcnn bcc Cyeditor Deiu anbem , fuc wtlct)cn ic() 35uc^ 

$c mUn , ijtm^ nitiii Itbnct/ (q (anAU(|) HKim 

)ut&9u VMmIi 
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liumero, linguli in Iblidiim tcnencur. Icacpc libc- 
rum eft creditorii a quo velic , iblidum petere. Sed 

epiftola D. Adriani compellicui: Grcdicor a (ingulis, 
qui modo iblvendQ iuac Ucia conceftaC£ cempore> par- 
tQS pccere« ideoque fi qots ex fidejullbribus eo tem- 
pore folvcndo non fic, noc cacteros onerac. Sed fi 

uno iidejuiibre cre^icor cocum coiiiccucus fueric» 
fau)us Ibiiu^ dktrimencum eric^iii^pro quo fideiuflic» 

lolv^ndo non lit : &: libi impucare debec, cum po- 
tucric, juvari ex epiftola D. Adriaiii ^ dciiderare > ut 

prQ paw in fc decw «^kio. ) 

Jn 

T Tsr- - I ■■ — ■ ■ 

(^) ® ?«i9cf*<{)cn, baffterCreditor meonct/ cr fco bcDci^ 
ncm FidejufTore ai4KiMU00cft(|)cii / m$ mifl aU ct^ 

licn i)abcn ^Si itaque pltires fidejubent pra ufw debita^ 
linl) bC( d^im principaUs HiOWtt llU^t / de iare yrttm 
quilibec m 6Awm CQQecnrt quia quilihei fcoriimift»* 

gulariter in foUdam pi^mifit- SllontcalfobcrCredltoc 
contra queincunque fideiuirarem in folidum agtrCR/ 

na(tbcm cr glaubtc / baf bicftr ot)cr icncr FidejuflTor foivendo . 
fco- £)icfcr f oatc aucf) nttt)t t)orfd)u(cn , cr nod) mct)rcre 
Canfidejuirore$ babt, (ojiDcwcc muilJ (lan? bcjaWen in foli- • 

dum. StlHin ^TONiNvs Piut • Obcr Hadrianu& (Dcnti d 
4ifputirCtlOlli(LC/ n)(((t)ei!C<(CQt. Probabiliter i^C<AHTO. 
mmui Fivs • mttlK^ HAmiAMi filins natnndis vm # aild 

fCinCnStemfllfttbtCt. CvjACIUSUnbAl.EXANDBRC|lAS$AMiiVS 

f{nDaucftbcr?Dici)nunfl5 ci( fagtj m<bi ixiciiigcr JouusCaw 

TOLiKus , qui meretur fi.dem) fu^Ctcim 2InD<rn Seculo DaJ 
Bencficium Divi/ioms m IDODOIUU mcrcfCU ill/ Daf folf 

(t)cSgarm(t)t/ n)ic ctni^c glaubcn « juris naturalis fct) ^ fon^ 
t)crn c4 t)icMtH^(>n / N^bcn i)cuif(t(n ; den Burgea ^ 
tnu^ inan ix»te 0cn ; bom \lk ImiaAim tti Credltoris 

iftiatlQf^DafcCflcftttcrlfconniftiW- A|rromim.bllbctC^(& 

' <in , ct fc9 3lci(|)n)0t)l txmM uno bct^rbnctc, Da| , fo 

langc bcr anbcrc Fidejulfor fohendo fci>/ Dad Benefidum 

divifioriis (latt babcn ^ uqD Dcr cinc Fidcjuflbc nitDt cbcr al^ 
lciniu bcjabUnfoltc ongcbaltcn mccDcn # oM ncnn Der aitDtrc 

Confidcjuflbr nilftt mcbr folvende^ tt)(|rC. gr fitgtc / ii jci) 
biOifl# utfumma» pro qua fidejufTerint plures.» inter €0$* 
4iviiacttr« Oiim non ata> bai)icM coriealis obligat^t^J 

Tt4 Qtti- 
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fe« At ex diverfb» uc hunus debeanc, obligari po{l 
lunt. Icaque li reus decem aureos proniifcrit, tide- 

' juilbi: 

- • t - . 

ipirtemnciierProcefs} bifbcmieftn^ excquirct; fubhafti. - 
retn)irO#atl»eiian8c3cun)e9. S)aj cta abiurd Benefi. ' 

eium contra omnetn iidcm & coffimerciaiiw S)icSCUtC| 

forcimeubiittHiteiiiNr^c(^n/ leiKEcniii4)i<itil)eri/aUji4) 
au Den SBurgcn iu i)alten. <^ ifl fol^c j etne groffc incom- 

fnodiedt fnr t>(t Crcditofes , i)in{)ert Dlt Commercia , unt) Der^ 

urfa(t)et niir njeiilduffiifie Proceffe. 2)tr Creditor njirD bt^ 
trogtn , fecuritas evanefcit. S)mMi-^^{(i\)m Mtibet 
nwn no(t) bti) Dcm ©eutfcDen 3iccf)t / e. g. in giuriibcrg, 33re* 
mcn:c. wtrSSijrst mtrt)/ mugjal)(cn. ©cnn fonft inart)et 
man eincn ncuen Frocefs • mim oucO i)er debitor ootorie 

|U4^i)at^ tamenexcuti debec ad peram' usque. Jusn* 

19IAMI7S faote : 4S<t&nteme0ei(t>tl)erdebitorprincip4ijs 
foWeado fcdn ^ DaetDennunbtOigfcQ/ mcnnbcrFidfjuflbr 
bejnblenfoltc. $taeineSi|l, roicgcfaat/ ganQmicDcrbicNa- 

• turam hujos courradus , utlD mtcbcr Dic Inrcntion Dcr Con» 
trahentcn. ©a3 ?rc BentHcmm l^citfct CedendMrtm AHto-' 
num. 5» t^ief^m Unt) Hm Beneficio divifionis fupponirct 

m\M Da^mcbr / oXi m l idejutforjt».^ dStitfti m\\,mm 

* eintC Dtm beneHcio divilionis renunciirtt f)dtte , UnD DtC 

CredKorf(ci)ani()nl)d[r/ Qu.3}liiferganftbejabtcn? Rcfp. 
f^a / el tii fein Bn)ciftel # aber fectmdum )ura Codicis Sc 
NoveUaroni ifl cr fol(()eJci)er jut()unui(D( fcftulDig/ aW bij 

il)m bef Crefiior ftinc jura unb A^liones contra rcliquos 
. Confidejuffores ccdirc. mug abtC Dit Ccflio Acftionum 

gtfcbebcn^ el)eDerFidejuffor bcjaftlet. 2)cnncl)cDerCredi. 

tor bCjablCt n)ir& / {)atcr noCt) Cin jus contra reliquos coo- 
^ fidejuffores, poft folutionem Dorct Dicfei jus auf, UUD R)al 

• tier Creditor nicCt Dat / {on cr ni(|t cedicen. S>iefrt ^t na^ 
ber fubtiiitate jnrii fetoe gti((tigMt / man ntmmt e< aier 
iKMe ju £agcfogenau nicbf / iMm gkitb bte CefiBon poft 

; fduiionem gtfd)icl)et i gcnugi(lcl, Dagmanfagct/ Dicfo- 

. Ititi© fci) eventualiter QCfcDebtn. Qu. ?Kuf a^cr Dcr Cre- 
ditor fcin jus contra principalem debit©rern aud) cedircn ? 

Refp. SR6tl)tg tll ii cbcn ircDt , DocD ifl cS beffcc , e. g. mcnn 
V ercinehypothec |)at^ fo bcf ommc icft pinguim jus, wemli(|) 

- ein j"s in re, In hypotheca, n)Cl(||lc DCC debitor DcmCre* 

^on ntcftltritbtn 5 Dtnn fonflm \^ i^ cs id^oi&one mur 

* ^mi^ maudari ptlrfonalem. . 

. ' * . • Tt f ' * (6}Ia 
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jullor in quinquc rc(5te obUgacur : concra vero obii- 
gari iion popeft. Icea^^ ille pure pronii^it:» fid©- 
}uiIor iub concUdone promicter^* pdc^ i comra yero 
non poteft. Noii iolum aucein in quantkicace , led ec- 
iam iti cempore minus aut plus incelligicur. Plus. 
• enim eft , fta?im ali<juid 4are j pii^u§eft ^pgft i;em|>U€ 
4?re..(dJ 

De aHione fidejufforis ^dverfiis r^um^ 

6. Si quid auccn> fi4eju(&r pro x%o iblverii;>qu$ 
. i^ecuperandi cau^ habet ci^t\ eq inandtg,}adiciuni. (7) 

- ' Sifidejuffor Gr^ee accipiaturm 

$.7. Gra^ce eciam fidcjullby ica accipicur, ti». 
iriV^ 9uAiJi» iym^ Ctd Sc & dixerit dix», five iStiA^^^ 

. icd & (fniju, p^o co eyic , ac C\ dixcrit, Aijr». (8) 

n \^ ^ Si 

(6) In ^aius tonv t^k fl^On SCmilM Wdm/ ber FidejiiAr 

tttctt obiigit^et nxrtxn / eft eiiiin teeeflbtria obligatio, tDO^l 

abcr in minus, mennDcr ^)aup^3(|)ull)nec^o#.5RiW. 
f(t)nlbi<) iil , fofan Dcr FidejMflbr nur fuc 100. 9i(t)L95ncg* 
fc^aiftlciilcn , mnn cc nidtit fnc bieqanQe Summe ju jlcben 

' ^Uft ftat- ^Oicfe Qu«ftio abeC ((l difficilis , c. g. debitor 
prjQcipalis debet 1000. Spccies • £^|er # fidejuifor folvit 

Ittii f(t>le(I)(etK 3?un6«@ortcn. Qu. Ston et uon bem debito- 
re prificipaU Spiecies-t^aler U)iel)etfiHDcm? DicfcQu». 
fUon tfllcQCcn^ tnl)ct^a(bcri1({&(if(^cn3iC9(cnmafei)tventi« 
liret n)orDen* Unfer Xbniq rourDe debitor , nnb fogte : In 
' pius t)ini(^ni(l)(obiigir(/ berFidcjiifforfanauct)ni0(m(t)c 
forbcrn. ©ertn l)at c^ Dcr Creditor remittirtt , ol)ne ju fa^ . 

fHtn, OberC^furben debitorcm Obcr fidcjufTorem remittirc^ 
fO Q)itb prsefumitCC / quod in favorem debicoris rcmiferit. 

boNEtius bat aucb tibcr btefc Qcueftion raifoiuiitcl. 

(7) Quic^uid fidcjtiflbr {oiyu pro<)ebiiore> fcpeut aAiooe 
maiidati > debiior enim iiuind«t fidejoQori t nt pro fe 

folya^ 

(1*) Oiim non licetmt^ fidejobere ^ ni(i Latinis verbis , |j| 

enblitb bteTHometi ba fonberltct) b(c6)riect)lf(t)e6pract)cbci) 
fbnen bcfannt , unb m Mode-@pra(be gen)orben , oittt) bU 

- S^uUcioiies^^ Grffca tingu^ fa^i^COUcffcn* 

uiyiii^ed by Google 
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§. 8t ftipulauoRihus fidejullbrum fgiendianefta, 
feo^ gQner^itey a^cipi j ut<|Ciuodcun<jpe fqriptum fic 
qu^ll adum, vid^tiiF ectam afttun« Ideoque con 
ftat, a c]uis fcnp/crit fidcjiUIUlc yicleiri owu^ 

TITULUS XXll 

DE LITERARUM OBLI^ 

GAHONIBUS, 

Lim fcriptura fiebat obligatio qtue tiomiDix 
btts fieri dic^atttr:^ c|^us noniina hodie norif 

fum 



o 



(9) SEBi<ittU(Firfeju(no cin ContFa(^u$ verbalis flffilis t(lf 
fp t(| n^l^ig ^ IM^ Di^ vei^^a folemnia ail<9(Alt9«)9l 
llflt) tKllHC UtlilUltb line ^ubitandi • Oft Me fidejuOiQ 

0c(^u6(n t9crt)(n fonte ? Unb ba fdQte Jdstinianus, Die 
S<:riptura fci) nid)t cjoii^ obne EftetS, fnnDcrn fte ma(()e cine 
Prsefumtion . DaJ Dic Fjdcjuflio n^iircflict) 9ffcf)et)cn fcD. Hscc 

praefumtio non quidem eft juris , & de jure , fed ^d* - 
mittitur pFobatio .in eQmr<^rium, ® eI((Kr (iefla(t mirD Dcn 
Fidejuilbri Da9 oousprobaodi aU^CfeiirDCli fe fuiffe abfen- 

tw,c<fci)l)9<iii0ni9MiitiiaKi^«iiL. @^bcmcife(lHi^fol« 
^% ni(|)t fimplicice^ plene> tU0 l^iltfet ^tnc pmfiiiiiei<K 
nem invincibilem. Si/ jodicijditcr fi^ fii qdejuffio ^ 
prQtoGollo infertat probatiq erit plena^ nec ob fidem ju- 
- dici^ probaiio in cQntrarium adraittitur. @nDii(t) i(l np(()' 

lHtimiuf^f}en/ nKi^ eiii ®(^aDlop«^ur9( unD ein 3lu(f ^^urge 
fn). 3ieinlcd|) ein 3lu(f^95urge i|l / roenn Der Fidejutfor au(^ 
ftttit4!ino(()cineuSiir9cn()al)ent9iIli i9enne(((|M[p0ft fo- 

.(utfm debitori$ prinrip^lis nomiqe pecumam Don t^nt 

«id)t tDteim l)eKib(et inefiMW nmr))^ . Dam igitnr bic ii« 

^ejtttTor fotoBdbttiens in gratiam pnmt fidejuifiifiit 

Cc()aDlo^'i5urgc abetf ein fidcjuffor indemniuiis datur in 

gr^tiam creditoris , ©CUri Dicfct tOCDcr bCl) DtlH debitorQ 

princip^^ii , f]0(t^ tKQ iKiQ p?^^ Sdejuf^or^ (KOUa fleftcbeei 

Itt (eQa 9 wtKt« ' ' _ 
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jfunc in afu. ( i ) Plaiie , li quis debcre ic lcripicrit, 
i]aod libi numeracuii) nou cL\ , de pccania minime 

numte- 

CO 5a?enneiitmli(l)6ern^nrn)drc , mS bei) ben aiomcrn OWi- 
gatio nominum flcmcfcii, fo miirre biefcr Xiiiil / roclcftcc Diel 

' in rccefliit)lf/ flac UlCl)! fci)n- Dfsidekii/s Heraldus cum 
oprimc cxplicuit conrra Salmasium JCtos tcmere in hac 

mueria velUcantem, S9ct) Dcn altcn '3l6m(t:n galun liter« 

f, propria qnsiiiodi confcflio f&Wl/lilltiittl/ tDCnngletCO 
caufa debcndi batct) (tUnDC. Dwn QKtttt tm caufa de- 

bendibabet) i|l; fogilte^ot)netatBiiKt>t/ Itii»t0tfti4»hodie 

tingultia > trenn tt i{l Uin delil>efatas canfenrus ha. Obti- 

gatus quis eft, abef WOrjU ? €0 finb t)ier fcinc folemnia 
vtrba, fcinc ftipulatio, fcitl concradus nominatus , fcin 
innominatns. fcin rcalis, c£fct)icfct)t(t)fcinc ^OCniUl SffilC 

. otf^f^^Ji^'^9#'0^^i^ DaMiiKr cx fpe acdpiendi ctwa^ bin* 
i\t)mb I unb Dod) i^mi^ tucl^tjf aegte l ^Jilfo galt ejusmodi 

confedioliteratampropria n^ttttgcr/ allpadum, exhoc ' 
enim dabattir tamtn exceptio. SBMKT ftttf Obii|;aiioii 
nOC^ Qttittnftd qalt V ▼idebamr eife exrorta, (!tlMi4) 

len ffc : 5)^rflUi(btn Scripmra jiebt Dod) fciiie groiTc Prae- 
: fumrion , u ciijcr biC i?anbfdbritT( fo lange jurucE Idfet. > 

So urit}Cllfcn flC in media Jurisprudentia ; Cur non in- 
flituit condidionem finc caufa , obcr caufa data caufa 

non fccuta.^ ^rmu^ DocJ^baK^clbempfangcn ()alxn. SBBec 
beiifct fleme debitor? SSi^meilen f^KttM bod) tcinanb mt 

btn# Otnt animo deliberaco. Dcrslttt^ Chiro|ra- 
phum OMt; Syographum ftetDttret mKtr joridice ni^ 

jure antiqno , obec fccr mibere fonee boit) bie t)anbfr^nfiFt 
Dor^cifcn/ unb offentlfct) faflcn , bcr fci) ibinfooiclft^ulDiQ. 
©asmnrDc bod) feincc UiDcn, »enn e^ uiibt m[)x mti, 

eum adu debere. Uian tjdiit ad Chirographum 

confcquendum condicflionem fine caufa» cauf^ data cau- 

^fa non fecuta , nnb cnolict) au(f) iimplicem queretam 
nonnumerabepeeonide* Dlnfanglalfofnb ntTcauf {.^tO^ 

[rSi quis per quinquenniom inoB repetiidei ebirographmi» 
Vjirtda credebatuf oMigatio. ' JirsTnnANo«>'inc9nfe7'DiC 
3cit fci) Jil lang; & ftamit biennium, iafta quod de-'* 
bitor cxccptioncm non numcrataE pccunia: opponere 
poieft. DCJm cr fan ca.Iem facilitatc rcnunciirct l)abeil/ 
al5 cr bic Obhgation qCKfjriebCtt ^at / fpe fcilicct acci- 
picndae pecunis. jQtCft lcgidatio Josiuiuvi ibil i(l tivbi ' 
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. ' numeraca , poft miilcum ccmporis cxcepcioncm op-i 
porieit non poteft : hoc eniin &piilune conftxcutum 

cft. 

' fonNrlict) tlmi. J)ie aUctf ?(lh\m\: \)antn nidjti ala ftipuU- 
rionem , Dencn mt c§ ni*f \n ivrr^cncfeii. X)m\ Di« Jurh- 

; prudemia RojT^ana ijl fenlim iU\iXmmn Q^Umimi i Cili)rC 
• tmm (iHUlWialiit) \'am , chirographum producerc obli- 

_f a^ioaeiii^ 8|5fr bi^ Impcratores fdHKii l)(nia(^ init iftrcin 
Quinquennm » (i;; gicngctt cinoKibl t»on ber bctdnnicn 3ici)ai| 

rirca ftipulationem ab , UUt) [)aUcn mcfjccrc Cootraaus. 

©aWUtnitUQainittt foflcn auf Dic cxceptioncm non nii- 

mcratx pecuniit regardivai. DcC Imperator Auk. Val. 

• Diocit riANLs fdfju / t»ap cs rrol)lii^a()r fcp/ta^ eiiic ConaiKo 
fGlitarlani(f)tQiiiu^ feO/ l?oc!) itdcc aucf) nirtn \\\ ^'aiikn^' 

• mttn ^^dl)rc Dot&cu gcganacu , uhD bcc Debitor ^aoc uiue 
i^tibM)ri|Tt ui^t tpic&ct scfoi Dcrt; t)a^ cr mCa foirc Daa C^cit) 

. Mn fcimm Creaicore a«agciai)(ci 6tf ommcn &aDcit / ba^cr tt 

. I. &d. Hemogen, V'3a5rc aol exceptionem non nu^ 

nient£ ptcunia DcrllotlctC. JasriNiAiros abcc t)a( cnDli(0 
l)iCi>OU ANASTAiio dcferminiric la^rc aUf i. 3al)C re* 
' ftriogiCC(, mi&G^in l)-''^/ ^^'^ nicmmD \\> n^g'igent frpn 

n)cc{>e f i:nt» jabce , acffJmcjQc r^cuii s ^s^y, anffci^cii 
laffcfi / baMcud) boufcnnmCreditore dq8 ^fio uuti (X]XU 

' iO0(en(ic|T(* Justinianus i)atalfot)ic excepcionem oon au* 
i»erataB,fecuoiae paft biennium auf$|Cf)0^cn / itauc'oec ' 
probatib in connrariom valeat« t)at)0r5cr0a?Cre({ttordCi 
IOCifcnmu|1C/ niimeratioiiem efle fiuSam» iini> MtDebi^ 

' tor nid)t atlcin condiAiooem (ine caofa, UUD caufa dara 
caufa non fecuta , fOilbCCU auct) adionem doli aullcflcn ' 

ttnnem ©agmai jncongruum quid. eicbcc ()(Jucu fic fcu . 
nc ^cit gefe^ct , unb gac ^tc Exccption nid)t att endicct/ iveil , 

jlCDO(t)CinmablWni6rcc3lcgul: InvalUa efthterarum 9b- 

ikiaito, aBgcgangcn* S)cr i^cr Titius ^cipjig ^at bic ab • 

' ferdttatem huju^ legiaationis gCJCtdCt/ UUi (at)dt Ul fci^ 

^mn^ ^^^^^ ^ LMirhaAkm^ unD in fcincm /«i^ 

«ww it^. (?erm* a s 6 fcq^ bCU JusTiirtAHUM , Dag CC cr|l« 
liCft bcn Chirographis f ciuc vim probandi 5U()Ui(?) bci) iclcgct^ 

• «nobanu aus J'^ . icu uur i. (icma<lc( j mcictcs t^ic Jurii. 
- prudcni}nicl)i.du6li1)gitciTa(,ion5ccuuuc cmc flcincCor-. 

. icAion , Dic fa|] unilcl)tbac / t)crucfad;cr l)d(rc. €ic argu- ^ 

tnentictCU ^ paniculari ad.univcrfale. (Jiuinch! gcfct)icOcf 

fl i9^ii ^a^ fo cin $ctrug oortcljtti a()c( ii(t<H aacicit. 

ascc 
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tft. Sic fit^ ilt & hodte , dum qiieri tib^ potdli: » - 
icriptuta obligetur^ & ex naicauir condiAio» 



jfitt qtebt DDCt) n>Ol)l teguliritcr Chirogrit^hum bort tl* p 

O^ne bd^ @elD m (mpfangen ? @oacn eine^ Cafos it>cgcn 

. QQe et)rliCt)e SStebenit^dnei: Mi Onus probandi folutio^enl 

. intra ho^ tcmpus au|[ bem^lfe t)dbert ? Slflein n)ei( t>te 
eriten St^nter Den einfetttgen toie^K^n Semmttitffen mtD Uri> 
limlKti(iftr(ttmMrNiilit()^ tttid 

tutiMfe auf s. 3a^re rcfttingiret; fo l)flt JwstwiAMu* ni^t 
mif einmdi)! bte Confcfliones unb^anD^CcQctnc t)5atg itt 
audorifircn (ict) iutfcMteflren fJnnett/ ^uttiAi)len et cin hcrci- 
fcuftdus gemefen / ml(i)it in fetnen t)cci{ionen gemcinigltcO 
Die^ittei^StraffeermeWet. SnOeffen mdrc iut/ mnn t>\t 

' ttxccptio non numcrat^ pctuni^ ffit atgefi|)<lifet OHirOt*» 
Dte SDWlfelKtl tjObtn tnt abfurdittttem hujus exceptiom^ 

ltl<itltitiiiitl>aacbiei(bSet|>fc(<OrMuna^^ &M 

bei) eincm ^ti)ft\ mujl in ia()len , ba ^iffft^ feinc Ekcqptiei 

nou Aumerat^ pccunis^» tDarum fbntett in ChirogMphd 
tiiefttebenfofeijn? g«f(()md(l)etDen Credit» unbgieftt^arta 
cAifiia» baruml)at man bie aBecl)fel einfii()ren mfiffen , ubi 

ceilTat ca ctceptio. lo Chirographo giltntCOtetnmabl 
' iiunciatio ejus exccptionis jurata. ^lRQnfaget immer: & 
(an eadriil facilitate dCfC&rieDcn OOrbetlfeOm Caufam de^ 

bendi inetprimircttifl<inc^ni(^tn6t|^iictmdbdf t^ 
le, medebere. 3nSe4)felni»icDftCt(ta)i4)ntCQ|atieiidt^ 

rtty no((^requiriret, unb niemanb betlaset ft(() ubcr Dte ®ec(M 
fcl»95riene/ fon^erne^witten aflegeute, mi ejbamitfac 
eine SSefcbaffenf^ett W- WHamn folte biefeS nicbrduct) citide) 
f)en p ba^ aQe Chirographa , m aBect)fel' ^riefe , gelten mit* 
pen ? SBer fc()reibet , foO jaljlen. «o mfiftai ti tit eeute > 
twb iiHlren borrnbtigtr. 9iae Exceptiones folten tn bie re^ 
toiivetidoncm tKtfimcct mcrDen / fo Ifejfe manct^ee Mi Pro* 
cdlficeti- mtH(e0lbtitm$, bo^ crntcbt iabbttbarfF/ fi 
mact)et cr Mcr^ Sitttctt tn to. bii i ^ ^a^ret) , cnNbt 
bringeterbenCredicofem bod|) barum. Qu. Db bie fa*»» 

ptio tlon numct^atJt pecunij: privilegiaria tlOCt) (latt^abe 

t»oft biennium^ ibetinber rcus , feu dcbicor, bcmeifenmoU 
IC/ folutionem non ctfe faaam ? (Dcnn borbembicn^ 

lieget bem Adori feu CrediCoti onus probandi folu* 

. ,ti«titm»bi) S8«amwmiia(i^a*2la^ciibKdebitd^ 

tiial 
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eellknce icilicec verboiWB obl^acionei Mulcum an^^ 

tem tempus in hac exccptibne ancca ^uldem ex prin» 

. , cipa* 

onus probandi (tuf tl* ne^tticn mUtl Rcfp. 9)Jan fagrt 
. ' itDac t S0 i|i boi) Uubiaig ^ ba^ Dtc antm iobUn foO / unft 
lm|)titc(M^b(fommen^at. 9iadn<iifleiiiecerebrina xquU 
us> nciibtiiirt^te^^Rofliaiid^int^ MitltMilKifftteit 

P6ft bieooium folve ; non ex Jure derttKU^eo» noa ex . 

jiireMaturip. ajcnneinfc Wefei admittirert min / fan mait 

• olle Ufucapioncs ubcrn ^auffi^rtnjettfcn/ wie An:esils unD 

l)ie Th«:o!ogi communiter ti)Un. Lex adeft » negligerl- 
tem rem fuam perderc debere. feicr ijleine praprcriptio 
cxceptionis ftoa numeratae pecunia&^ 3Sc( nicbt flafieUH 
l.^a^rcn ad chiro^raphum fuum recipieildum t Da tt 
t)0^ ). Adiones dot^ uti fupta dixi» MfQSai»folute]a^« 
Im* Sbi imputet debitor , cur non repeciit i Quic* 
oqoid etidin dicat Zoitivs^ Der in eincr ei<)cnen Diflerta* 
tion bief'^3udefendircn(iefu(t)ct. Qu. 35Jcnrt ic^ nurt Dicfe ' * 
Excepnon imra bwnnium gcmacbet/ mas ftat cs f ur eincrt 

• Effeft? Refp. 3ct)n)ctDct)cgmci]crnuchtqan» frci), fonDcm 
berCreditor mu^ bmiim. ^imqt lucnncn^ &cr Credicoc 
tnuiTc be^iDcgcn bcmcifen / meil id) fonil negacWam probirie i 
m6<r ba< i|)ni(Oii(flef^iflt. fan ja ctai auc^ negativam 
tenHrfen. unfccc Doi^rc^ fraocn (^rcet 06 bcr.Oebitot 
tii(l)i poft biennium c< probitcn tbnnc? Refp. aicitt/ n^il! 
l^btn bac parte ba^ Jus Rcmanum anaenommcn. iDic 

. S)eutfcl)cn njuficn ni(f)t5 DaDon. In jure Romano ijl abet 
c6cn oe0iD^4icn Da^» biencnium flCf^^ju / Damit man ini)ii 

tnebr oppomicu fOnne. Sl dolus apertus ad(it« aliud d'f 
tendum , t^a^ l||abei: cin irregulare qmd, Reinh. BacuO- 

vivs na t is pro prjtfumeo mutuo. €c 6at 9iect)t nact)bctt ^ 
a>crnunif( unb Jure Nacurat } iilfo fc^ft tt oic 0(ltt|C Obiiga^ 
tion iti ^ raefamtiobe juru &de jute» cintra i)iiali;i tttil«<, 

la admitteoda Cu probatio. ^enrt man abcr bie Kifto^ 

riam Contradus Jitefalis anftC^et/ Q)ie fiC H&RAtni)$ cOO* 
tra Salmasium in Ohferv, jiuic. proponirct § fO DtcfeJ 
Ka^ronnement nict)t n)citer / a(l bap literae caufa proxima 

iinD probandi» bic praefumcio mUtui after caufa remotd* 
Lj( liceris orfcut oUigalio proximet l«3ai)reitnt)D0i:bcn^ 
' ekceptio noo nQmcrMB..pceoilt« ifl ptatfcribiret # cauu 
. debeodi ()c(|Ct jm Chirographo. ttffi rccofiflofce, djA« 
' Idfi Mit folvci Sur cimn Do4ofcm \^\^t\ fi* BACHovit _ 

• 'ral- . 

V 
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cipalibus conftttuticmibus ufijue fld qmnquennium 

procedebac: fed ne creditorcs diiitius poflint filis pe-* 
cuniis foiriitfln defraud^d»perconfUcutionemiiofb:am 

^ tcm- 



raifi?!iinciiieiit » ttOlt muf Cbtt I!(K6 Nn 9t6mif(^n PriacU 
piis auc]} urt()eiUn* Qs- 9BAj i|I C«nitaAus homifittm 
apud Romanos Saimasiu« in fure jiPPkc putavit , Ju- 

STINIANUS f)abc ^tec einen 0Jt)tii?er flcma(t)f / unD Diefcn Con- 

. traaum nominum mi( Oem litcrali C6nfimi\ul 31fleifl 

HuRAiDus t)at it)n gceuli* mWi^^t ©ennSALMAsius r[)ut 

JusTiNiAKO UnreCl)t. Joswnianus joga ni(t)t ; Contraftu» ^ 
nominum idem fuit cum literali » fpnDern : Obligatio 
fiominiim olim ficrt Mita fit aboHta. Nfimek |)u| ju* / 
re antiquo einc &d>ulh. Vid* Card. Hadrunvs de frp^ 

frttiatt legum * mWi Su(t)Uin Diele att<r4reiben » alS 

Kkrr in engeaaiib / l)er * /»«r#>^*<! i^^aw aud^ ein Lexi* 

• con qef(t)ricbett. Dcc Cardinai i)at bm Ciceronem macfec 

gltfifen- Multorum nomtnum homo, i. e. <iner ber DtcU A- 

dtiT-®l)ulben einiumai)nen l)at. OntraBus n&minum rooXf * 
tDctmn ic^ eiucn Contraa fd^iieifen unt) nict)t traueR tDolte , 
ibtoeclitb^octin Dce Contradi auf cine giom(f(()c l^roDtiit 
gtcng S^nntbagabanlMc {Run^e / aMin 9iom / btc tcm» 
tenbieSl&tnccofPtnteOt/ itttbnuficn aUictmo&i do^ bmi* 
beln. mt ni(t)t / mtc tn Q^ngcaant) , Iki fctnc ^wt» 
flilt/ aW Dic auS Dcm To^rr fommt. Sltte ©tdDte in toto 

• imperio Romano ^c^Qim DaS 5Re(t)t aRun^en ju i^laQtn/ 
barum iil res nummaxia fo \t)mt ©(t flicng i(I) nun iu • 

t)cn Argentariis , Trapczitis, Nummulariis , bie gaben miC * 

Jftacbritf)! t)on bem Valofc Dcj bailfltn @c{be5* I)itfe8 roa* 

rcn JlllflC 8CUIC , DiC publlcam fidem \fiXm , tlt tRcCbcft» 

jhin^ unb ^(Aibltms nobl iKcfiunben / unt) tt)cc Correfpon* 
denten t)<mcn' aBcim<(btiim»oitc«Mbfit|K^ 

' rien/ Sifrica/ ©panien / obectn cinc (int)crc aufiMriifle ^ro# 

mti, jo fontc i(t) Dur(b fte jal)(enlo(Tcn. aBenni(Da6crcii 
nemfol(5enArgentario 6a8 ®eH) ^arist)lic; fo M)cic6 cr Dic 
Kominain fcinSutft/ n)ie oicl i(t) t)iefcmot»er jmcm in fci# 
' ■ ncc (Bcgenmart bciablet bduc SBoltc Der anbc cc DaS (j^clt) 
DonmicnocOeinmabltwDcrn/ fo fiit^irt i(t)ii)n ad argenta- 

rium , DaDUCCt) flMICDe i(t) Ubericet 5 Oenn ec mt perfona. 
publica fide dipia* Hiuc fUufus de EJendo. SBenn Ct# 

tict6cn)iulcoblenMr(e/ foflicitiifr^ 

(}in iu bem Argemario) i)cv n)el(t)em nictit aocin niebcrac^ 

- Wcie^ . 
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tempus coardatum eft, ut ukra biennii metas hujus* 

fiiodi excepcio niiiiiinc execndacur. 

TITU- 

. * 

ftftcie^f n mucbc / njic»ielciiKrt)cfD:Hmcn, fonDerii quc() cinc 
^nt)f(t)ri|Tt (luggcftcdct , unb in fol(()cc Dci SMinc rc5 Argen- 

^tarii, Dc^ DcbitorisunDCrcditoris (lef(t)ricbCUrDUrDC Conf. . 
Tlheovhili PsrMpbrsfis /tdh.t. GunJJiagiana P.^o] Oi/.l^ 
de Ohiinaume nmiMilms facia , itemque I/^erarum, 2yiC# 

. ftf, moimtCvfAaos» fcQbieUcfa(t)Ci Da|iii(ittc^ cmra^- 

ncmhum tmnt $ W\\ nomea argentarit • deUtosis 

iinD credirora dufacjcict^nctgf mcfeti. Slflctn 9al mtm Dce ' 

. .3cit / Da JusTwiANus fam / ni(I)i mc()r moris JDcnnamc 
JusTiNiANUM , ba Dic'Dro!)m^cn nod) neiiconqu^tiret n>arcn/ 
fontcman|ict)ni(f)tDarcmfdt)icfvni manfaiinuc>afi!(SriDuoc(>i 
nict)t / Das in provinciis jm sgft)n)»i!!(]c gien(}5 nac(;qc[)cnDf 
<!!)erbcmi0tcmanDie3)JiiDcntc()im<l)C. Cujacius in fcincn 
micrv0. ^iipar nic^t unrc(t)t / cDcntt cc mcQUCt/ Do^ Dic» 

fC( re vera cinc obligatio nominmi fcQ gcncnnct moCDCtl % 
^ cSftagttud) : ^iefeS aQcm Die obligati<>aoinintt«i 

• jemcfcn ? OD nicbt Dcralci(l)en obligationes nominttm mi- 

nus lolennes gef^el)Cn fbnncn per cxpenfitationem & ao 

ccptiiationem V t)at Salmasiu? qemci)ne( > abcr Hb- 
RALDus l)at il)i-icnifcl5li(t)l)ecuiitccacmac!)t , unD cr l)at an^ 

9le(t)t / quod fcil. argentarii adnotatio non fuffecerir» 

(Sl joIct)es ntcOtcinma^l Dcq un§ an^ xom man glcit^ 

lin OClHniiit&SBut&balt/ ^mH$nmnDD(t) In rupplementuna 

(^mcccn. unbiMtfextendiritmanm(t)tcinma()iauf9Bcin» 
6^ndcn/@c&u|lccunD€d)nctl)cc. ^ccmoItctHi()ecg(au« . 
fccn^ Dag Dic :1{omcr, Dic in aUem (oforgfdltiii gcmcfcn/ et^ 
ncnaus fold)cc@ct)rifftl)(ittenconvincircii rooucn? JUfoiH 

Xibi^ilf n)ic CS Claude Menard in fcincn OHerv. ad Ct* 
cercnis Orat, pro Rofcio Com, n)Clct)C Gr/evius ex MSCta 
bCUCfcn iaffcn , proponirci- Mena&d mac DOn Anjou (^U 

I^ucUfl I unD I)atte CvjAaoM ^\fm. @ctnc QKcpnung ^ 
. mtcam tKftcngcfaOcn/ nmm cc fagct : Unios nocarid noa 
fofficiebat^ fonDcm mcnn man Mc conierini/ im^ 

locc cincl)at(c in feinem ^ntfttjcfcbricbcn : SLxpenM ; unb Dcc 
anDcrc: Accepiy fo mt cg Dcutlicl) gcnug. iJicfc^ , fagct 

Menard , rrar obligaiio nominum pn\Mta. - Dcri^CCC 

luDEN^^G ^at cincarrioc/)#r^/f^^^».*6 o^/r^^r^/^/j^i? ge^alicu t 
aber am DcuilicOtUtt^t c^ Mehard proponirct-' -®ciirt 
maa Dit libros rationum confcrictc/ fo foiW wa;t C$ ni;t)t . 

9 ti 
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TITULUS XXUL'. 

DE OBLIGATIONIBUS 

EX CONSENSU. 

COufenfu fiuiu obligatioaes in emtionibus, veil-- 
didonibus, locadoiliibus , condudtionibus, ib-». 
cietatibus, mandatis. iJeo autem iftis modis obli- 
gado didcur conienlii concrahi : quia neque icriptu- 
ra, neque prseiencia omnimodo opus eft : ac inec dart ' 
quicquani nccelle eft , uc iubftanciam capiac obliga- 
do> iediulHcic, eo8,quinegodagenit]£^con(endre. 
Unde inter abfences qudque talia negotia contrdhun- 
tur, veluci per epiftolam vel per nuncium. Iccm iu 
his concraAibus alcer alceri obligacur jjn id, quod al- 
terum altcri ex bono &c xquo prarl^are oportec , cum 
alioquin in verborum obligationibus aiius ilipulccur^ 
aiiuspromittaL (i) ^TITU. 

UbigiMtt. ' ])acimv (lt[)et M tan HoaAno, ttrmt e^na 

' refcrtlere i XSi[% l^^mx^Y ad HifraHum ohhvfiHt SQBtnri 

- ii \m in Adverfariis gcf(l)riebcn mucDc , fo mac ii nlcbt giiU 
tiq / «6 mullc gefc^ebcn prafemibus teftibus. SBerin bcc 
Teftes ba maren t fo ©urbe nur ccforbect / bag ber Credi- 

. tor unb Debitor ii)r( 9tamcn tmmn f(t)ricben. Dacuoi 

faSte man ; 0Higatio nminum per accepulatiHum & ex^ 

tcnjmkt^ edbigi Tabuias muilen fte coram Cen- 
ibribus bringcnr. S>a obec Iwfn Autorie^t (mfM^&rcf , 

auc^ t)iele ezeeptieaet non fnuneratae pecuniae DOrgCtan^ 

flen^ fo fam bie obiigatio nGminum ebcn/ mie bic Ar- 

gentarii . tn decaiience. Theophilus l)at noct) eiUC att* 
liefC (Srfldninn, unbfOpCt: Obligatio nominum fci)/ba 
aUc Obligationes transioodicct tOiirbCn in obligauoocm 
litoralem \ Scd, DuUum ejQS fct invetiio Tefti^am. Et 
l|[<>et.Tittotaiir5 tcmpofeJusTiNiANi vixeHtt tamen vete> 
ra» h. e. diuame JusriMA^ftvM invjofii eranc» ^no- 
wirc pottlit* • ♦ i. . 

(i) iinfanos l)a(tenMe3iomermirftip«iationem, laU\)im 

tin tie abu: uinl^tau^f o^nmti;* A>ii Conuaaus vcfiaics fcbU 
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Mcio & .vendtdo (t^ ooiuiraiucuftiitnukfqtie- 



E 



(ftH ti* nidxoUtnt&alDtn^in. In emendo ovo, bove.fi». 
60 &c. ^tte «latl Vi^jHpulafitmdm hitetponimi foWrl, Di^ 
.: Sacfcti autpioicn, liipulam ftangereiBoreAntiquo. ^cM 
fan «H9 mctt (lUl<( Comraiffaim itmmnMm celebriretl^ 

• «KtftiiMtneComiaerdaMe^ni^ ©mn t'mt|Untte Dte 
'■ "^*" iiifroiftttri etiicm miDcrn ctr» 

ntUlten foanai , praslUtjone nondjmfaaa poeniiire lice- 

•. bat, Contraaus t-ettfi gtbroit(j)tc imn nic(n itninec/ nnll 

Cd IDOr cadcm ratio t)))r()an^eil , qua eft in contraftibu* 

• innommatis. eie mmltnOlfo Contra<ftus««^M/iMA,rilI# 
T fUprtlt , h. e fol(J)e, Die biO^ a coafenfu partiufti depencfiM 

i ■^«itatH», MditM •emm ad implementum contraAus, 

: ^ ,r^^- llili) t)IC ^pediea 

■ 'CwtWhitOMriettfualjs, v.g. emtio renditio , locatio- 

conduoio, iomfrfoI4)eContraAus, Dit oue Xoge t>otfoiii# 
. wen , uiiD jiror mitm offt on leDem Ori- Sodetas au 
- 9pi;et iur J^on&lnmj iinD -^Rofcopen. ManJata oefc^ebcit 
' aaJie fonteii bet) Die|iRtaa(nt(^(ic() foiMitia 

• Jfn!'?. ''f " ' ^■■S» ^**"» eonfenfM hSquiritur, 
8UU Comracftu. gN» gmia hiiemiodalia. m(t Comrad us 

I «oakOfadesfa^enjlvacouj, rcic nuda pada, fic difFcri- 

DeriJienfttcn, Ditfie tingfc» 

, ^n, -De fpeciebus illis & figuris variis nudc agenduk 
. Sie Contradus con^enfnales fmD contratflus hna fida l 
r-^flCgcn Hipulatjo lutD literlruHl contraflitf finSt 
yuHsy 1. e. ubi nihil toceUigitur , tum boaam & «aaam*. 

• W^rf 

«mtion^ylfteiAtidtie, tocauoae.coaduaione mi exprU 
ttUCtOr , 

(0 S m H* mM * fteftei jwar au^, ©it eitie mera conven- 

mo unD pattttm ; .Dcutjtt)?!! mtroew OiMt) «WW ^f''* 
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numeratuni iic, ac ne arrha ciuidem ddta fuerit; nam 
qnod arrhse neinine dauir, ai;gumeiitiim eft emcio- 
nis &c veiiditionis contrada?. (2} Sed hoc quidefn 

^ ' V : dc 



mit) ftam , mm \\m ts raHum.\)i{\]tu SJiact) D<r ^XomU 

' f(()Cn Jurisprudcnz abCC Ijl Emtio- vcnditio citl contra(flus 
confenfualis » nec convenciof necpa^lumi Ham c^ahoc 
$^ud Romanos non dabatur 9^0» In £ivorem commeC'- - 
ciorum (^ltKtt ll bic SiOIIICC pro conn^aAtt coBfenfuaii gc* 
bottCH/ IPOrmtf aftio cmti-Ycndinftmmt/ iUa emlori» 
haec venditori datur 9 & ab eo denomtnatur. 3)(Hb fllllll 

• bie ctlren 3uri(lcn ni(l)( fo accurat, Dag fle bic erlic nictitbif^ 
^iDcilcnDcmVendifori 6ct)lcflcn foUcn ; C59cl)ct miS) miilm 

ob certam relationem) nam alter tamen rem ab illo emir* 
f^CDcr contradus confenfualis i(t ja)ac obligacorius , dif- 
' lerira abCl cilia; OOn DCtn ail^Ctn ex imentione pacifcen* 

^ tium. SBcnn mv> alio ctncti ^rif oon btcfcm Comraatt 
Confenfuaiiu6crfOnutiiti n)oBci}# ioiHufiietifoirt^auptfactM 

li^Oic Itttention bcr Comrahentium mifeiKn : RcillticO/ mct 

tauffctunOt)crfautfct/ Dcr fup^onirct cinc rcm $ ctncr Dcn* 

(fct, miC Dcr anDcrC , Dcr Emtor, ut folrac prctium, Dcc 
, Venditor, ut accipiat pretinm; C^ IDirD CiuC Comparaifon 

" onflcflcflct , Dcm Emtori i|{ Dcs anDcrn @a^)clicbcr , a\$ bal 
, unD Dcm Vend:tori i\l iKUI^clD licbcr , ali fcinc Qom 

C{)C» SllfO inujfcn in fcnuionc-Taiditione fton : Pretmm^ 
res ^ ccffefi/kf 9 t)icfc| finD bict* C&tMMk emctC iNCfCf 
ContraAa. ; . 

' (1) asigmcilcn gicbt man au({) ^rttMtf iticfn^e-venditioaew * 

' 0?ODOnTHOMAsius incincrt)u&fcf)en/)//7^r^.^^rriSri/«»iitf- 

ftumUijt inftrudiv (ict)anDcU uiiD gcrDicfcn / Da^ man ini^ . 
flcuicin cinen falfc()cn Concept Daton pabc. LAUTiRRACH 
aucD DaDon gefctcicben / aber nicbt fo gut. 2ln^9cmcin Dcm 
cfcnDicl^cutc# iDcnnman DicArrham }urii(E(a(fC/ fc9 moii 

DOabcmContraa lop. SlOciu 0( U iliiH) fe fCOnftin per pa- 
aa connrahentium» fo mufmonDoCt) OUf Diclateiition fcticn, 
lOarum in emtione-venditioneAnba» Cinc^panogifft/Sllli 

' gabcgegebcn iDcrDe? Imerd^ enmv dantur in tignum 

perficicnLl;* obligationis. £)a i(l Utn 3t5)Cittel| polfc rc- 
ccdia contradlu, li emtor rclinquat arrham , & vcndi- 
lor dupium reddar. ^ier i|l Dicjntention gCIDefcn : Aus 
perticio , aut non perficio. Si non perficio» (^gjAiiWliH* 
SiilCinDifnKilcn Sicftt man Acrluttin fitimm^osilionts per* « 
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de emtiombus & yeiidiuonibus 4u«c> iine lcripcara 
cbnliftunt , obtinere oportet. Nam nihil a nobis in. ^ 
'hujusmodi emciombiis & veiidiciombus innpvacum ' 
cft. In iis autem, cjux fcriptura conficiuncur 9 noa 
^ter perfedbun efle tendttionem & eintionem con^ 
ftituinius, nili &: inllrumenca emtionis. fuerint con- 
icripta> yel manu propria contrahentium^vel ab (dio 
quidem fcripca^acontrflhentibi*^' tiutem fiib{cripta.(5) 
£c ii per cabeliioneai tiunt , nili & completjiones ac- 
ceperint» & fuerint parcibiis abibluta. Donec ehint 

aliquid de^ft cx iiis *, & pcrnicentix lociis cft, & 
^jpoteft emtor vel vendicor iiiie poena recedere ab^ 
emtione & venditione. Ita cameh impune eis ttce^ 
dere concedimus, nili jam'arrharum nomine aliquid 
fjLieric dacum. Hoc enim iiibiequUtQj iive in fcriptis 

" • nvc 



fedx y t90 bufeSgcfct^ic^i (latimadefl coaaio, & arrha 
impune relinqul nequir» nifi tamcn poena convencionalis 

fit adjefta. Hic arrha datur , Damii fciiter fagcn fonnc f , 

Omn HMire niCt)l d' accord gemcfcn / hic tenet emtio ven- 
ditio t bie Arrba tetl Sli^K lUCUCt gclaf CH mtCbcn. Datur a- * 
Ai« ernti» danir aAio veidid. ^epiilei aUnf & pafta' 
nKCbm excipicit. 

(3) Qu* SEBcnn ttic abcr abgcrcbct Wttcn/ in @(l)rifftcn 

contrahircn ? Refp. i)icEmtio-Vcnc!ltio jfl cin Contradus 

confenfuaiis.miDalfo^mcnnbicfespaaum m4)tDabcon>are/ 

tDUrbe bie Exceptio non fadae fcripturae ni0tf t)e(tfen- ^ 
adjtctMir «ilud pa(fh]in,eiiirio non valeti aiii fcrjptora 
Oi^biu ntaieris fit abfolitta* 2)<tf dependiret a paci-' 
^ fcentibus. ^vcx^t ft(() ^icr micbcr Hvberum , ilifcipii* 

• lum joHiNNis A FiiDEN , iu ^clmjldbr tapfcr defendiref. 

S)cr Contraa: ttirD nic()t aufgcfd^rieben perfeaionis, fed ma* ' 
joris probationis gracia. 9J uct) cinc Pundation ^ilfft nicfttS/ 
n>Cnn ausDrUCflicl) fcriptura ad perfeftionem emtionis ^ 

lic{)ct n^oi Dcn ; fon&ern e^ mu^ aael cein gefcOrieben , ^nk oq^ 
gclicfcrtfcQn. ^cnnauc()q(eic()t)erant)ertuntcrf(t)rUbc»,i^ . 
fein aflamc fct)on balb ba (mii&c , gtU cS Docb m(|)t 5 mcmi ci 

gicict) mimdin ifl # fo iMOMl^ntOt fettig i aam nihU 
eflbdebec 

Uu}. 4)©al 
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fiv^ finc lcrip^is^vcnditio cclcbrata cft, is, cjui recu^ 

frt adimplcre.camra(5lum,ri c|u;Jcm efh cmtor, per- 
<Jit,quodclcdit, verg yenditor, duplum .«ftituerc 
cooipcilicur, licct fuper ftrrhis nibil expreflum lit, 
Pretium autem cohftitui oport^i;. .N nuUa emUQ 
fmc precip cifc potcft/' ' . \ , 

§. I, Scd & cercum elle precium debet *, alioqui^ 
intcr gjicjuosjit^convciKwrit, ut^ <juanti Ticius ycm 
ipftiinaycrit, twcifit emta; intcr vetcrcs 6tis abuiv 
dcque hoc dubicftbatur^conftaretnc yfinditio,annon, 

Scd ^o/Ua d^cijio i^a bQC-CQnft|wt,^ut<juotics fic 

compofit^ fit venditio ; QuMnti iUe ^ftimavem, fqb 
hac condicionc ftare4; wm^tus : uc, fi quidoniUcr 

mii nominatu^ cft>predum defiuicrit, tunc omnimo» 

00 fecundum^a^-arftimationem & pretinm perfblva- 
tur, & rc$ tradatur, & vpnditio ad cffectunii pcrdu- 
cajcar ; fintox^ quidem e^ emto aitione , * venditorc ' 

^ VCnditp agente. Sin autcm ille , qui nominatui 

cii, yel iiQluerit, veinon pQtuerit; pretium dcfinire, 
tlinc pro niiiilo file vcnditionem, quafi nullo prctiq 
ftatuto, Quod jns cum in venditionibus nobis pia« 

cu^rit; non eft abfurdum ^ , in'U^^onU>us ^ m 
cpndpL<9wmbus «ri^ _ 

u ^ / ; ^ Jn 

Iff / fo jfl a\i<b Uinc firma obiigatio t)orl)anbcn. ProculUnl 

& Sabiniani difput^runts pbtHltlitlCperfeAa emtio^ven« 

• ditio mdre , tpetinman de pretio.cicj:tono(l) nt^teinia iftf 
S)ie Sabmimi meonten^ Oie Enieio^vcnditio feo %iAi\%,tmn 
(<|I(itt)mft(«0<mn&[gef^(iN/ OaPbecSeinproQiqst^jeSd^ , 
ib% ^miren f^nte oDer mode i man ^atte e^ h^c cafu in 
•rWtrium boni vjri flc|]cna / w\\ la t)od) ein anberer vir 

• bofiu^ i)cn 5Cebrt cnjcigen fpnte, ©ic Pmu/iani ^ingeaeit 

• »arin anDercr SJJconung unD fagten ; fep venditio 
coaiUtioami Coadiuo vao nihil fs^t in cficj lan^C 
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Jm quil^ks fntium conjijlat. Dijjtr^ntm cmtignis 

permutalianif. « 

§. 2. Iteni pretium in nuiiicrata pecunia conliftc- 
Tt debet* Nam in cartetis rebus an pretiuin.efle 

poiret, valde qu^rebarar : veluii, an honio,nut fun- 
das , aiit toga alterius rei prctium eUe pollcu Et, Sa* 
binus & Caifius etiain in alin re piitabant prettum 
poile conliftere : undeilludeft, quod vulgo diceba- ' 
cur , periniuaticne rerum emtionem ^ veu4itioncm ' 
contrahi, eamque (peciem emtionis 9c venditionis 
vetuftiffimam eile i argumentoque utcbautur Grxc0 
Pocta Homero , qui aliquam parcem exerdtus Achi- 
vorum vinum fibi comparallc ait permutatis ^uibus-' 
dam rebus , his^ verbi^ ; 

A^i^tfi Si fivoiff Jurim (iow^Af 

Hoc eft : 

'^dvc^id e Ltmno tm$ vina fuere carini/. 
/ndi capitau fiU vink pdrare PeUsgi: 
t/£re micante alfi i nitido pars altera ferr§9^ 
JPars knbulis mgis y iffis fUtique javem^s% 1 
• Pars ijuoqm ftsancifiis. 

Diveria? khol^. 4U(Storcs <;ontra icnticbant \ aliudque 

eire 



DtC Condkta imOtadimpUttt Mcttlt C< (itlC imperrefti 

vehiTitio. finge , Dcc Arhitergitot ini^oiffime gefpLO(t)m/ 

fo ttdrc t)oct) bcrnad) Dic vcn(Htio nicf)e guUig / oftcc Scmpro- 
nius , oXi crncnnicr Arbiter, J5nnc ilccbcn. Justintanui t)at ; 
^ bier baJ Mcdium crgrijfcn, unD ^iecidiiet tn 1, i<s. c. de 

fipmrab. emt. vend. hit @acl)Calf0: aftimavern tffe^qul 



nmina^s ^ ad prtlmm itefoksHhm 
/40knifV€ri$9 ^atbi* 
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cfle cxiftimabant pcmiutatiohcm rcnimj aliud cmtio- • 
ncm 6c vendicionem ; alioqui non pollc rcm cxpe^ 
jliri, permuutisfiebus, xjuse videacur res veniile> & 
quae pretii nomine daca elie. Nam utramque videri 
& veniilc, & pretii nomine dacam cile> racionem 
non paci. Sed Proculi iencencia, dicentis^permuta* 
tionem propriam elle ipecicm contraftus, a vendicio- 
nc ieparacam > merico pr^valuic > cum & ipfe aliis ' 
Homericis verfibus adjuvabaci^, & valtdioribus ra- 
tionibus argumcntabacur. Quod &c antcriores divi 
Priacipcs admifcrunc» Sc in noftri$ Digeftis Jacias 
iigqificacur. (j) • ' ' - 

D§ 

• 

w - -. ■ i ■ - ~ ■ ■ r- 

(s) Qu. 3)?n^ bcnn baS Pretium in pcGunia numerata gCs 

f(t}ei)en ? Refp. 5Benu feia prctium cminens m(ir«/ fo wrf» 
(caud) fcinc Emtlo^venditio. Vasqpsz i|i ousgelactKttDOU 
ben/ b<ii cc gcincon^/ c? fonnc cinc Emtio Vcnditio finc 

pretio gcfCbci^Cff. 2>i( Sabioiaoi unt) Proculiani ftab ^ 

iDicbec untcrfcl)icbeiier®c9mtng. 2>ie SMkim^m fagtcn/ c* 
feo ni(!)t aiicjcet Nummtts Donn^cn / ti tbnne oucb cine 

. miDcrc Res Dafur (icgc^cn merDcn- 2)ic Prfcunant obtt fag* 
lcn / ci fci) aWDenn etnc Permutatio. Justinianus abcr f>at 

, ffir t^ic Proculiancr decidireti XOiWi aUCt) rcCt)C i(l. 95C0 

t)ctnHoM£RO) juDcffm3cttcnnD(t) fcin NummusmaC/ bot 

man trafiquirct/ Da (lct)Cr Da^ 2Bort wil^^fr». vid. y/iilA- 
Xi^* 7 • 3>a( nenntcn tlc auCt) abC»liite emiwiem . Masu- 
' sivl Sabiito f qm vixit temppre Mbronis & CaLi6tn.A » 

(hiQtc ilct) t)auptfa(I)li(& auf ben locomHoineri » toehOer allc# 

, jcit in magna aatoritate apud JCtos XOQt $ UuD fcinc Se- 
d:atorcs l)a5cn difputirct: An cmtio vcnditio confiftere 

poffit finc pecunia ? ©a mir abcr fignatum ftabcn/ ft 

UntCrfcbciDcn IDiC DiC Emcionem-Vcnditioncm OOn Dcitt con- 
tradu innominato» do ut des , oDcr permutatione» tDCU 

W UxiM eincrlct) iH , tbiwi m^t jmifct^cn Dcm Comraftii 
dout destinD PernuitatioQe biefeit Uiitecf^ticii) iiiadKii^ 

qood 10 ilio res com alia re * in hac vero res com 
re ejosdtm generis.T.g. ^inunt^Ut/ permtttetor. 9lU 

leinDiefcD.frercnlJill i)nurnominalis, nict)trcalb, IDiC 

bic meiilcn difFcrcntiae Do^orum i *) i|l fic ni(t)t gcflriinDct 

ia,LcgibiiSi Oeunttaill^cxpretfe: Cmra^m di u$ des. 
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De pericuU cMimodo rei vendiu. 

§. 5 . Cum aucem emtio & venditio contxada (^) 
fit (quod eifici diximus , fimulatque de pretid con-, 
vcncric, cum fine lcriptura res agitur) pcriculum rei 
venditas ftatim ad emtorem pertinet^ tametii adhuc 
earesemcori tradita non (it. Itaque fi homo mor* 
tuus iit, vei alicpa parce corporis l^j^fus fuerit^ aut 

«des' 

\ fm p irmMaim MOWttmuftcn tm contraaom inno^ 
minatiim DOIt bfC emtione-venditione iMj^ lltlMf(tKiiMltl i 
IMIIII in hoc contrafia innoniinato pcemtere licct , ieciis 
ieft in totfone-Tendidone. Emtio-Venditio tDat cih Con- 
fequens tjoin pretio cminentij qnod inveniebatur lu^u 

ingravefceotc. 2)a Dtc \^ciuc 04) hbiv bic 5f lciDcr ma^m, 
fic6 auf Dcn 'Xdiu^au leqtcn ; tjaiun )lc ni^ii mhiq iu fauf^ 
fcn > tDcnn auct) mai mangcltc , fo ianii^un ftc SBcnn 
tit ^otircn nicOi @lcuern sebcn biirtf ccn , unD ntci}! auct) fction * 
ttn luzus uMcc ibncn cinflcrijrai nMtoc / braucbun ftc f cincc 
Emtionii- VenditionUs Dcnnhcr tBditer briRgct e.g. tm 
@(t)u|lci' S3uuer unt> anOcrc @a4)cn fuc @$uc. 9ibcr bct) 
anDcrn j. bci) Oclcftrtcn/ gcftet tS nic()f an. Pauius jCtu? 

t)at Dicfc^ Cr|lli4) C^4)t Cingcfcbcn. Habcbas, quod volebam. 
fcd habebam cgo > quod tu volebas. @cl6 abcr TOOQCtt 

n)ir ailc be^De t)abcn, aU etnc @act)c/ Dte aocicit nu^ltct)cr 
10. Qtt« i^at bicfei au4) bei) unS eincn m^tn , tmi man bie 

cmttonem-fenditionem fo gcnOtt DOU bcr Permuutione un^ 
lerfE&Ctim ? Refp; SDicPermutttio ifi UMt dNu fbvalida 
mmitu d>ligaH6idt > aU emtio*?eaditio > atocf t(l bpc() 
einc anDcte Intcntion bCl) bCC Pcrnnitation^ , alS bci) Dcc 
emtione. £t in emtione multa func notanda ratione 
aAionum, calparum & padorum adjcAorum. 
{6) QP- SBannfdngCt in emtione-venditione Daj Momen- 

tum an , Da fciner me^r recedircn fan ^ Kefp. @o balti 
»ir tn bcm^^anbeU bcr Emtor in pretio unb bccVcnditot 
inberuberlaffun9 b{r6a(|)(harmonircni adeft perfeaio» 

M jltotge ge^&rct ad executionem, ad implemencnm. 

®cnu(j/ bagbcrEmtorn)iaba«®clbqebcn/ «nbbcrVcndi. 

^ tor n)iabic@aCl)Cpr3Efticcn. QPollert flC^brCt ad cohfen* 
> fum, Cenfenfus utramque facit paginam in contra(flu 
confenfuali. Utcr^ue recedere poceft | {iq refcinditur 
contraaui. 
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n^descotx, vel aliqua ex parte inccndio conruintvr 
l-uerinc; auc fundus vi ilummis totus^ vei aliijua .ex 
parte ablatus iic, (ivc etiam inundatione aquae, mut 
arboribus turbine dejcdtis, longc minor auc dctcrior 
cileCGsperic emcorisdaLimumcft* Cui neceile cft> 
Itdct i^^m non fiicrit na<ftus , prctium fel vcre. Quic- 
quid enim fine dolo & culpa vcnditoris accidit, in co 
venditor iecurus eft. ^Sed & fi poft emtioncm fundo 
» aliquid per alluvioncm acccilerit, ad emtoris com- 
' ' modiun pcrtinet, Nam & commodum cjus clle dc- 
bct> cujus pcriculum eft. Quod ii fugerit homo» 
qui veniit, aut furrcptus fuerit, ica uc ncquc dolus, 
jieque culpa .vendicovis inc^ven^ic ^ animadvcricn- 
dum crit, an cuftodiam cjus usque ad craditionom 
vendkor iufccperit. Sane enim li fufccperiCjad iplius 
periculum is cafus percinec; ii non fufceperic ^ iecu» 
rus cft* Idem dc tn c«Ttcris animaiibus ^ oeterisque 
rebus. inteliigimus. Utique camen vindicationem 
rei> & condidiQnem cxbibere djsbebic emtori ; quia 
fane qui nondum rcm emtori tradiditsadhuc ipfe do- ^ 
minus cft. ^dem eciam eft dc furci, & d« damni 
javix aftionc» {?) ^ 

^ ' I I — — I I ■ » I I I I K 1 1 I r . 

(7) 2)u9i6imrimdaae^3J?enfc()cnfagcn:Cafum fcmit domi. 

nus. 9}Qd) bem Jure Romano nun i|l Dcr Venditor ante rei 
traditionem dominus , Dat}CC CC au(|) Da^ periculum rei 
vcnditae traflCn foltC/ antequam tradita iic» fllcie()n)OW <^bCC 
idiabicfcm §. Da^ Periculum DctCmtorts. ^ 
ht mt ^ttht 6(t)aafc gef au jfct f antequam iraditus fic ptXf 

$cl>cticmigiiu@cimi)c, fo iii Dcr ®c()at^n incin. Watfim 

ttlDnSfo ^ Non enim videtor Emtor cfle dominus antc 

tradicam rem. !£)a bCibtU nun Ctli(t)C cerebrinas rationes 

«uSQeDa(t)t/ unb gcineoaet / o5 Dec Emior gieid) Doric^o 

noCf) niCt)t jure civili dominus fcp , fo fci) CC DO(f) jure na- 

turaii f(i)on dominus. Dicfcfi i(! imac roabr^ abcr Dai^^on 

i|ll)USra9Cni(t)t# Ob CCjurenaturalidominus fcQ ? fiMU 

bcri! marum bet Emtor pericuium itagcn foflc/ Dd ex 111« 

n Romaoo VoKliter hoc() «laminus i^f S>a (^ftt nnil 

Stmao. 

tt 
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• . ^ 

/Jt' enniont conditioruili. 
§. 4, Emuo tamfub conditionCj tiuam purc con- 
rrabi poteft» Sab conditione : ^elim; Si StUbus4n* 
tra icrtum dim fl4iUeri$ ^ er$t tib$ inMs mtis 

I^KAvcHimi Mcf( Rairon (}CS<(cn : Dfr Venditoriflt^CrtUllf 
Dett acl ccrtam^peciem tradendam, ^elfytv fan <r JU miut 
niCttl / al5 ad culpam lcvem pra? ftandam , fln(ie!)(ri«n mtf 

Den 3- S i* rauttc tuf^, bieficfccima gcf({)icl)ct noct)ni(Dt/ 
|u 9Ja(l)i6 mirt) Dcr l^aben gemalifamcr SBeife erbrocfeen , imb 
Da6 Xuc^sctlobUn/ |)ai Den ^ctaben ? Refp. @on|l 

<j : Cai xcs non eft tradita» ille non eft domi» 
fius. Venditor cA dominus t dominut ientit cafumt 

. fed hie oon (emt. mmn^ fMH Dec gtfunbm fficcs 
nunfft if! feine tmditio nbibi^ , traditio jfi nur btmlict^er ; 

aber bic Emtio-Venditio jft DOCt) C6cn Ol)nc Dietradition ntcl)t 
Wnt)euili(ft/Unl)i(t) bin Iiurpraecife oWigiret ad hanc rem 

tradctidam, fon|] t)abe id) feine Oi iigation. tria ber 
Emtor rpieljer mict) flaqen? Sr mufe ja feiue 20. (g^jenJuct) 

forbcrn. Atqui biefc fjnD 8Cjl0t)len finc meo dolo aut culpa. 

jDalXuc()(a$ beDmeinen Cuctcvn , icO bin ja ju m(S)t6 an^ 
Utimbuntm, aUf fo tiamft uniiU0e^ # iDie i(&# oU ctit 

^eipiger ^au^^SBamvju tt)un pflt^t, It. ad diiigemiam 

tDcdiocrem o^onomicam« Nonres debetnr in gcncre, 
fcd prarcife h^cc res in fpecie. Ergo aftori five emtori 
puUa competit a^io , ncquc cx jure in re, nequc ex 
jure ad rem. Ergo emtor fentit cafum. 'X)aS mact)et 
t^tCfl'^'^^^^ fei pracftatio» i^CTIUUt) t)Ciff(| Cl: Qui habec 
'COmmodai habeat etiam IncQmmoda. Ex. gr. SJBenn tcft 

^iincm tim fyttU ect)aafe Mfauffet itmt iimt / in Diefec 
IRa^t murben ?o. ^dmmer gen^orffcn , fo get)5ren tbm duiD 
l)fcfc ; o. f dmmcr Soc!) finDau^ Cafus , |hi Der Venditor 

ben ©(tabcn !r(Jget, fi fcil.indolo.inmora, inculpafit,fi 
rem in genere vendidit, J. feineu SBcin im XiM / M 

' ber 5ffiein er|l t)orqcme|Ten tt^erbcn , unD fo lanqc biefe^ 
nicfciili I (0 fe^letnort)e«)al. Conf.. iip,/l d<fferkHi9 ru 

(8) ®lcict)n)iccin jefte Convemio <nitt)el)er pure ober fub con- 

' ditioiief^bCbcnfan^ntfO.ambDicEmti^ & Venditio. Et 
qnia conflHtionibilpontttnefle, fotftaU(()bcriCauf nict)t 

{w oefct)loifen iu ac^itn / «U t)ip ^ic ^ct)in0un9 ccfuflct ifl. 
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De tmthnerei y tjua mn eji in cemmercio. 

. $.5:. Ll)qi iacra» vel religiofa, item pubiica (vd- 
uti forum, bft£yyic«B) tnfiba quifi {ciensonk. Qntt 
tamen ii pro profanis vel privacis decepcus a vcndito- 
iquis emeric, habebic adionem ex emto, quod non 
habere ei iiceac 5 ut confequatur , quod lua intereft, 
eum ii^iccpcum uon eiic. . Idem jud^ eft» il hominem 
Itl^erom o iecva» cmeric» (s^) . 



TITU- 



Qjl. SGBiltllHl tDtCb 6UC de condicione emcioni - vellditio- 
m etiam - adjicienda ge(;ant)((t ? @D thm man ja aud) 

BcQ jmm Contraa mib tM ciittn ^ baDbn ma^mi. (S« 

i|l ja dbcraO / t»tC tn aOen paAi< Sc coaventiombai» eadbn 

ratio ? Refp. ^icr l)ant)eU man- dc emtione - vpdKMone» 

quse cft naturalis, quae convemioni juris Gentium quam 
maxime accedit, quae communior eft, Ulll) ta fan aucj) 

cine Conditio (lan finbcn. Siacin bie iRomec ftatten au(6 

Cine emtioneav-veodicionem civilem , qust Hebac per fo- 
tennia verba $ per mancipatiooq» t per aes & libram » 
per ceffionem in jure przfentibus teft^bus; ba hwitWs 

m Cottditio 0att labcn. S>enn ba ourbe 0(et^ fiai dqmi- 

nium n^ansferiret/ hCA mt Ctn aAus fblennis , tf nntfle 

oBeg auf cinmabl fltfcftebcn. 9tacf)bcm abcc Diefe abgefomi» 

VMXit 9^^^ negabit, etiam fub conditione emere aliquem 

poffc ? gine Conditio i)! bccnoc^/ mic bic anDcte / nuc Die 

effeiftus finft diflferent , nur diverfae raiiones, v.g. 

in conditione fufpenliva f^fpcQditur negotium ad cer- 
tum tveptam , 10 refoluciva refolvjtur. @0 tfl t& auc^ 
mtt l)Cm pafto de retrovendendo, t9Cl4)C& ClWlMtt relb* 
Ittiivnm quidpiam tn ^i) i)at* 



9Da^rD n^nn cinc res pubiica &c« iNiMuffttifti nuip M 

©ecldujf^c Dtn actiaDen ftafieii* ^ ^^^^^ 
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TITULUS XXV. 

DE ■ 

LOCATIONE ET CON- 

DUCTIONE. 

conventimim 

■ 

LOcatk) & crnidudk) proxima cft emdom & vcn- 
ditioni, iisdemquc juris regiilis confiftit. Nam 
Ut cmtio & venditio iu contrahitur, fi de pretio con- 
venerit ; fic & locatio & condiidio ita contrahi in- 
peiligitur, fimerces confiituta fit: & compctit loca- 
cori^uidcm locatia£&)>conduaori vcro condu^L(i) 
' • De 

(0 L(fcatio . CondnHio i(l cbcnfaQS cin Contraaus confen- . 
. fualis, noQ requirumur vcrba folemnia , C^ i(t IDlccin pa- 

' aum nudum. 2Bcnn cincc t)onmicpoct)tet/ fo bcaud)c(CC ' 
txm f it) brou*« ti n\(bt ; Dat)cro mcnn D cr Locator fciit - 

< l^iulMbaimtuOct, fomu^ Der l)?ictt)mann tKcauf. S|I 
^toUl dfo (ifter vei res vd^operas (^abcn^ ttnD imar niQI 

' gratis , jo ift mdrc cS citl Comnjodatum. Qhlt Mtftr Inteti- 
tion cni|lcl)ClcinneucS Ens juridicuta, qood ego &m co- 

dimus & ^ienominamus. ^n ©curf(t)lant) braucJ)^ mait 

* bag^Boitlibnen / m cinc^cftitutio ill^ aUin mutuo,- • > . 
"cbmmodatoi in locatione-condudione ley^en/ bicEm- 

phyteufin ncnmt man ani) &f bcn. ©lcict^cotcabcr fme prc- 

' tio fctnc l^mtio ^ Vcnditio fdjn fan, a^fo tan fmc mcrccde 
* temc tocatio^-conduAio fcgn* 2)CC Conduaor |at)(cl HmB, 

anaiiudproaiiof Shin* aBamibtcfcj<icfct)i((>r, i|le<cin 

ContraAus innominaius , fcinc loc4rio.candualo. ' Mul» . . 

tum intererat apud Romanos. Mcrccs i-cquiritur, UilD 
. |n>aC in humerata pecunia. ^incn^Dcr partem t)0tl t)dl 
fruAibus betommt^ nctinc(maniil?ac colonumpartiarium, 

ec i|l abcr propric J^ntonduaor ju ncnticn. S)mm fa* 

' ' gtt HuBSRvs: M^k mudU ad cmraSum inncmhiAtu>}u 
Ji farHm feainin, fortm ref .nlin merpenH, ' 3Ran ^XU 
^Ct am Da$/ ^uod magis cft & potitts, & l&a pottori 
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De mmede eoSata in Mrlitriitm afienum. 

» • 

$• 1« £t quae fupra diximusy fi alieno arblmo pre- 
tiiim permiUuin fuerit, eadem & dc locatione & con- 
dui^iaue Uida clle inulligimus , ii alieno arbicrio 
merces permiila ftieric# Qua At caufa (i fuUoni pO'> 

lienda curandave, aut farcinacori larcicnda veftimen- . 
ta 4uis dederic, nulla ikcim mercede coniUcucaj ied 
pofiea tantum daturus, quancum inter eos convene- ' 
ric \ non propric locatio & condud"tio contrahi intcl- 
l^icur, led eo oomine o^o prasic)ip(ts verbis dacur* (z) 

/« 

—1 - -- - ^ j . _ - , - ■ - ^ , - ^ 

St denoininatio. In Ibcarioiie - condaftime XMdb, 0ci6 
Crforbtrt. Ufus Hic transfertur , abufus non anendtturi 
tm\ DCi; mu^ pr^ftircr roClDcil. Mediocris diligcmia re, 

quiritur. Dicis : 2Bcnii id) c. g. ciiicm cincii Stcifi iu f(t)ncrV 

bcn gcbC, mu^ Cr miC ja exaaiHimam diligcntiam prxiU» 
rin. Refp. (?S 6railC()nii(^l / Dnp mau exaailBmam dili-^ 

gentiam fict) iiipuiicc/ t)icmupccobnct)em aiiciti9cf(t)icficif 
Amfcx adhibicetty Dafur qmi cr m <tu(f iit Dcc 91ft(i4f 
. contrabirctcbmttt^. aBctitt iitanjict fonll iit Ipca« 

' cione-condu^ione exadiffimam dilij[entiam ftipulirc(# 

tunc cx pado adjedo hoc veniti non ex ipfo contra- 

Au. ^icr Dacit man auf fcine tRcaul lauffen, uti vuigo' 

fit. Refpice naturam negotii , non requilita DoAorum* 
^Cr Mcthodus pcr rcquifita ijl chimdrtfct) UUD abfur^J 

bcn(fcfc(6cr nad) , maSbu nrad)c|l , mt fan t)tcr cciDal ocr^ 
torgcn feon ? 3)u f anil la bic DdBniiion fciDfi mai()cit> ttn» 

cx natora negocii Dic rcquifita {ci(t)t fCt)Cn« Locacar feai> 

Ser pecuniam accipit»CondciAor fempef dac pectitttafll* 
[oc obfervato facile definie* locationem condoAionem* 
quod iic contradus confenfualis , quo ob indigentiam 
alterius rcs danir ad ufum, veJ operac pracftantur pro 
merccde* Hinc locario - condudio cii retum^ vel 
ppirgnm* Inter mercedem & rem fEd opcrac Mtl^ cinC 
proportio^ fCQtt ^ bicfi (}c<f ct in mcntc cmtriAeDtituii ni(t)t 
m rcj pretiamcnim eft inintclfcdtt» ^mparalioflc Lo* 
catio-condo^io adcft. confcnfus de rc & mcrcedc. Ail 
ufum initur ]ocatio-coodudio,nnito ei go ufu f cs reftltuitun 

(ij 51S(nnt)icrDicgragcitl/ o& man DC.i MercedemaufcincJ 

' ai)i)f tfn Arbitrium i^mi (xmmm\m\\] |9 4 ^ ^'^^''^^^ 
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. ' • ' Jn ^uiiiis re6i4s mercts conjtjlit^ 

2. Praetecea iicut vulgo qitaerebdtur^on permu^ 

tatis rebus emtio s!>i venditio contrahereturiitacjuari 
iolebac de locadone &l condudione , ii forte rein aii* 
quam uten^am five (ruendam tibi altquis dederit, it 
invicen^ a te uteudam iive fruendam aliam rem acce^ 
perit* £c pkaiit» non eHe Iqcacionem & condudio«> 
nem, fed proprium genus contraftus« Veluti, li> 
cum uaum boveui c]uis habcret>& vicinus ejus uuum^ 
placuerit inter eos , ut per denos dies invicem boves 
commodarent, ut opus facerent; ^ apud alteruni 
aiceriu^ bos perierit : neque locati , neque couduCti» 
neque commodati compecita(^io', quia non fiiit com* 
t^odatum gratuicuni; verum pra:fcriptis verbi^ ageu- 
duii>eft.(3) 

§. 5. Adeo autcm aliquam familiaritatcm inter )(e 
videntur habcre emcio & vendicio, item locacio Sc 
condu^o, utihquibusdamcaufis qusriibleat^utrum 
cmtio &vcndicio contraharur, ;m locatio&conducHo? 
Ut ecce de pra^diis, qua^ perpecuo quibusdam fruen-. 
da traduntur, ideft, ut,quamdiu peniio five redims 
pro his Jomino prcTftcturj nequc ipfi condudtori, ne- 
queha^redi ejus, cuive conductor hserqsve eju^ id 
pfsdium vendiderit, aujc donavcnt, auc dotis nomi^ 

ne 



^lcn f n)a^ #» fraoed. m, t)Ori bcm pretio in altcrius ar- 

bitrium coiiato gefagj ntartcn.' Debcc vcro cuaui ccrw' 
effe. ut precium in emtiooe & veadkione. * 4 . 

(I) e<iiibie;^rasc^ m j ^a^ fur ein CdittraA |cq , «tim 

{idncniTraaeur 9c()e , ict) fc^ mi* an ftcn Wti, M ftr^ 
tftxixiiiii , icd 6ef imni< iu cffcn / o&Das cinc locatlo^ccw- 

3uAiO} (in ContraAtis innominarus, oDcr cincemtio-vcn- 
diiiofCD? Prctiumillba, merx i|] fo (lCtDljj nicfet, aUCilt 

ef (|i Doct) mcl)r cii;c cmtio-vendjtio , ^cnn man t(WilWt>MS/ 



Digitized by Google 



tf 8 8 Institut. JasTiNiANi LiB. lU. Tir. XXV. 



ne dederic, aliove quoQiinque modo alicnaverit,au- 
ferre liceac. Sed calis concradiusi quia inter veceres 
dubicabatar^ &: a qdibusdam locatio ; d quibUsdim 
venditio exiftimabatur, lex Zcnoniana lata eft , quac 
cmphyceufeos concrad:us propriam ftacuic nacurani , 
neque ad looationem » nequt^ ad venditionem incli- 
nancem , ied fuis paftionibus fulciendam : & fiqui- 
dem aliquid padum fiieric > lioc ita obciqere^ dc & 
naturalis eilet contradus. Sin autem nihil de peri-* 
cuiorei fuericpadom , timc> ii quidem cocius rei 
inceritus acceflerit , ad dominum« luper hoc redun'* 
dare periculum : fin autem particularis , ad emphy- 
tcucicarium hujusmodi damnum venirc. Quo jure 
utimur. (4) 

* ^ Di 



(4) *£>U 3iOm(c ^atiert m Negotium , baruber fte jmeiffelien , 

^ an emtlo - venditio cflec» ;in locado-condu<fkiof Res 
flerilis dabamr perpetyo & liberrime cum dominio utili 
pado protimifeqs adjcAo (fofa|e<iaill/ IMeCtnCemtt»- 
^ . ▼enditio) & com neceflitate mercedis prarilandae ad me* 

horationem (fo fcl)e!liet tS eine locatio - conduAio fci)lt.) 
3)ci' Imperator Zeno fagie : (£5 foU ein cigenci* Contra^fl 
• feDn; unD *^^J^st;(r<? beiljeni ab i^^wdt^Eiir , ab inferendo. 

Dabec ift folc^er anfdiiali* nurge&rducfjlict) geroefen in prardiis 

rufti€is 9 ubi fieritur. SEBenn nun etner ein prxdium fterilo 

kAttit unb snne n^oKc/ i)o$fciimobfoiibelcuitiviriCiti^tKi( 

Crft)l$C<pr0 minimo canooe j^thgcgcecn. 9t IIMUr alfO . 

9(et4)fam dotiiinos direAni , DcT anHcrc fa^ mil , mic tm 

«iominus utiiis. S)u fanffalfo Damit ma(bm, mi bu n)i(fl^ 
bu brfl m<l)r / aW Der Conduaor } Der ui Dicfcr fati ni(bi faciem 
fundi DerdnDcrn,nict)tDcrfaujfen,no(j) adpofteros brinacnf 
' ml(S)i6 alies aber Der Emphytcvta tWti (an- (Jr l)at jmar tii(t)t 

iKlj donunium pleaum> abCT Dod) ex parte, retitiet p^r^» 
pemOfpoceft vaMkre»modo ofFerat canonem. ^tti DeuU \ 

fil^it ncimct nitti cf etn £rb^5)n^''(Buc/ Dtel^dn&ce 
ncnncn U dtn «Ocrbcdcn ctncnftrbpac^f . Btefe Emphy. 

tei^is tDtrb hodieitnmer mir paAis diverfimodis connedti» 

ret/ mie el Q€fct)icf)t unD QC|(})ef)en ift bei) 3iRei)ert(Su(ent bo- ' 

mi« coioaariis , item ^eu i2:c&^'])act)ttn iii un[ermi!af)Oc untec 
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Dt firma Alkui fatienda a6 Tirtifice. < 

$. 4« Icem qusntur » H cum auriiice Ticius con« ^ 
Y^eiic» ttt is tx auro liio cerd piuideris cert^qutr 

^ . for- 



ti cinC locatjo-condu<^io , cmphytevfis , emtio - venditio 

feo ? f omint Dod) |)eraus / e« fci) cia 33^ cocc^Con- 
< ^ rofit £rb^pdc|^t gemad)et. e< Uciiel&oft) cinc tttk* ^ 

phyteaiis • ftatti nccidefiuUa fakem mutantiir per ejui» 
mddi paAa adjeAa, jbUM^nncn aujcDem Contra^ ^cfcQtf 

tterbcn , unb \mx, gaii^ (tnDerc , aw in jure Civiii expri- 

mirer tlnt): SMc Intentio tci) "Der Emphyteufi i|l , foQft 

rem fteriicm mcliorircn / mib iDcil l)U t)icle 3J?nbc t)a^e9 
l)all/fo fliefflDu9arn^aan)cmfle^. c.g.cint^i), cin3iauc()i 
i>ul)n. ©arantanmanemphytcvfimtcnnen lcrncn, va- . 

fallo pnadium jam melidratiim datur, 2)ct EmphrtevrA ' 
kttmint l>jc melioramenu ni(|)t IDtebCC , n)oM a^ec bcc 
Varallti>4 Hnnvs^ Pnr^. Jw,G»m0i. ^Mt^ibM 
4Bu^n nacb bcin Katic^ - ^Cin^l fo tfl dn ffrb^ 

J;mg^(5^'t / l)at Dicfcg am beftcnexpliciret. BommCen^ ^ 
itcum . emgmg (gut/ qtcbtcineuCenfum, melAcn jit 
im ^Kx^ auct) (fifil^en bctffen, i. e. ®t!D,oUer (SclDcs n^ectl)^ 
fticfec abec i|l ctn^al eroiTeC/ al^ t^cr Canon in emphytev^ , , 
ivtfriKt cimal gcriitttl i(t ^9 Diefcm Cenfa »icb c< nuOl 
foscnat scnomm^n / Mnn eincrbenCanonem nid)t fo ac-> 
. cnrat \sm\^^ ^ t(cifHic()cn . fo mrt Staltcn (ommoi 
tinD, ^abcn beBer6;3irip cingcfiibret/ unb ^cn Eenlcn 

dia (Vrilia pro canone au3geil)an. ©em domioo pr«dtt 

teirbDiefcrCanon prxftirct, unbmcnn btr emphytevta fcU 

M(|en nic!)tatful)ret/ fO fan ibn dominus expellere» noti 
' via fa(fli , fed juris peradionem. (?inlaeI>0<^^ores llnll 
j^abfurd gemefen i ba( ^atuiret, poffe emphyrevtam 
non foluto canotie eq>eUi Phyiice per vim via fii£li» 
ibrcai nOtinmAn oetflaittt fttne media violenta.mde fa« 
cile vntnera & c^et oriri poflbfit* Imo dominus» qui 
expellit e^phyteutattr , punitur merito ^ uti fxpe nOi 
' panam 1 ©• thalerofum domino didavimus. 55eD bett 

fai)crt qcfcfta^e bie expuifio natl) ^ , bet)bcn'^])fafFcn nacj) 
3al)rfn» ©te@ei|lli(t)cn nnbbicrin unbarmberHwr , l)«tt> 
iccigcr \ ^.iiwtaenMcn fic bit ^ungerfoin wm- iD^i 
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toraia: annulos ei faceietj accipcret (verbi gratia) 
decem nureos > ucrum eiiuio & venditio> an iocatio 
ic condnftio contrahi videatur. Caffius air,materix 
quidcm cmtionem &c venditionem contrahi ^ opene 
Jiutem locationem & condu&ionem. Sedpiaciiit^can^ 
tuiii cmtioneni &: venditionem contraliL Quod fi 
fuum am*um Titius dederit, mcrccde pro opera con- 
ftitutay dubiumnon eft> quin locotio & condudio 

fo. is) • Quid 

■ ^" ' • ^ " ■* '■ 

Jus , fo Dcr Imphytevta ()ai / i|ln)e«pin§uius, M tVtV- 
fusfrudus, ti tcgrriffct auct) facultatem alienandi , dbtt 
cum confcnfu domini , ti ijl UmS CC5li(t)C« bariunftl. - 
ShntUCScin jus reale feudofimile» cin jo< cumonini uti* 
litate oDcr aucl) cum omni utilitate & particula jproprieia« 

cum in emphytevfin datur melioranienti cacifa. Vrtams 

t|l/ ubi prardium urbanum in emphytevlin conceditur, 

. c g. ein ^aug , t»ag einfdacn n)ifl / obcr bnicl) bic $e(l au?gcp 
, Iccict !|l ; bcnn Da fan wm offt ein ^paug fiic cincn 9ltl)lr. cr* 
jl%I)cn, n)iccl)cl)e|Tcnin(Srfun; ba^gicMmannmeiiuniSrb^ 

pVah \>Qi^ V:ii\^m , unb cincnjdtUlidXn Canonem In re- 
cognitioDcm dominii diredi prod^irc, unbn)Ctin<Clf DCC^ 

fauffoitDiai bcm£^crrti luirfl onNctt vid. Ziegubvs de 

hmt cenjaichs. CoMSTAMTnnrf M. Qdt t)icfc Spedetn ani 

ci!7en ciuflcfubrct , ot)nc BtDcitfcl bc? ebcn folctcc ©cleQcii()eir/ 
6a cin Ort auSgcilorbcn. SlCa^ origo cmphytevfeos be^ 
praediis rurticii fleTOcfcn / ba^ jcigctbag SQBon 

planto , infero Crt- Urbanum prardium implantari nc- 
^uita fed ita tamen retinuere nomen, uti nomen pe«> 

cuniai. in duhio mX^hv^ mi Dcutf(t)cn cin @ut fur eitt 

bonum ceniiticum» etn ^in^l^Utge^a{t(tt# tDCUftttfJes 
Jure Germantco. 0iC&b pin^i®it(Cr # bona emphyteuti* . 

ca obcr ex Jure Romano cnitlaiiDcn. £)5 uun fcton bct 

Eniphytevta OQS praedium bc|!anl)(g bc[)dlt/ (Daftertnancl 

auit perpetuA^ colonix jus ncunct) UUb ivic ciu dominus 
litiJis auSflChCt / qui poteft alienarc & ad poflcros trans- 

ferrci foi4)cuictcsbo(b /n)cil8lci(t)n?obl cin catft/ 
cinc l.oratio-Condudio jcijn* £)ocl) 1)01 / n)ic acbottt $ 
Ur jCQOfct Za^o t)crorfiiicti &ap cl ctn fecfpntMrcr Comra* 
(cDnfoOc. ^ , 

Imeidum dibinm eft» m & ent^rciwtio , ao lo* 
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Quid prncjlare di&et conduclor. 

* 

§. 5. Condudlor (autcm) omnia fccundimi legem 
tondudionis l^cere debec*, & > quid in lege prar* 
tcrmiflttm fueric , id ex kono & arquo pra^iftare. Qui 
pro ufu aut veftimentorum, aut.argcnti , auc jumcnci> 
metcedem auc ^edic ^ auc promii^ » t|b co cuftodia ' 
talis defideratur, qualem diligentiliimus paterFami- 
lias fuis rebus adliibet. Quam fi prxfticcric,, §C ^ii- 
quo cafu fbrcuito eam rem aiiuierkjde refticu«a4a-ea 
teuebitur. (6) ' • • 

catio-conduaio , e.g. 3|tft^9CiU«HCm®o(t)f(()miCL) : 

4)c( mic ciii Ijalt) Du4m& £o|fcl / uqD cr gicbt bol @tlDcc Dar# 

^ W I l><^ ifl mcl)r emcio • veodiuo » ali locacxo condudio« 

. ]Dcmi obcitmacfcOeinct/ tn&eitiicbfaac SSad^mir l^offcl, 

:«ie iplios operas conduxifle, fo glcbtCCbOCD aOtf DntiU/ 

* unb ifi cs cbcu , <x\i mww ic!) c^ il)m atfautic. Aliocl dicen% 
. r dum, n)cnni(t)bat@ilbecDarjii gcijcbcnDdMCJ rcimDa 6c* 

' jal)lc icl) il)m blOH fcinc OiCbcit,ex locaiione-conduaione alio 
xnodo lencrur aurifaber , cx emtione - venditione alio. 

i|l aQcrDiag^ Dacau aclcDcn / Dap man miiJc/ magjcDc^ 
fur ein Comraa fcij. S>ciia 06 Dic Contra^fius f(t)9n nicbt 

racioi;ie obligationis di&riren / fo ftnO ftC t)0(t> racione iof 
; tentionis & culpx prasaandae. fe^ imtcrfcDteDen- Emrot 
fentit cafum io emtione > in iocaiione<ondu^Qiie' ve^ 

ro venditor. 

(6) Qu. Quid igitur in locatione - condudione pracftan<« 
dum 1 Refp. Condudor diligeniiam adhibeat medio- /. 
crem» non exaw^illimam» qualem diligentiiTimus pater* 
familias. IJIiljgentiilimus ()(t|fct ^icc vaide diligens , unb , 

ctillDieStateooneinct: fol4)en caqfa» lotc obcn initio hniiit . ^ 

titttli CieDaCbt Qit». 3Bet lOirtr fonlt exaAiffimam diligen- 

^iam DDu Dic ocriangcn ? SBenn i% aucD cin altct 3urifl, oDcc 
cmcc ex Nottratibus gcfa(|t D^itrc / mucDcn mic Dicfcg Dod) iui 
ScciuQficn nid)t regardircn : DcnnmicfciicniaaDcSagC/maJ 

biC l^CUtC tbun / -dum locant & condiicunt. @ic fOCDCCa 

ebui nict)t mcDr / <x\i Dnf man obugcfclu' mic cin quicr /?augt . 
t)aUcc tDue. 9)?an bca?l)rct nt(t)t / Da^ Dic Sapctcu {oUcn bef# 
fec n^ecDcn / Da|Der Ofcn nicDi foa mattDel6ac n)crDcu / Da| , 

fkMeetiifitnKOtanltcetejifoKntc a^( aa(( nkl>t/ Daji t>u ^ 

• . 3Cx a \X¥ 
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()€ rrwrte ccnduchrh. 

^.60 Morcao condudore incra temp6ra£ondu<Stio« 
Bis, hsres ejus eodem jure in cdndujdlione ruccedic. (7) 

. TITV- 

licbctlid) mit Dtn taptten umget)(fl , Den Ofen nmmerffeil 
Unf<re3uti(len i)aben f(t)onobfervicci $ ba| man in Dcr Laci. 

iut4t cxaAum & exadiiSmuxn ^flft promtfcue bcaUC^t* 
Vid« Bxissoinus Amir/. S)cr CanduAor gi|(M'a 0clb 

pto^fn , mi alfo per nfom Wbixhit ttirb ^ (ott t)ur(t 
©ell) erfeijet mertcn. ©oc|) mug Oft ber Condu Aor nad) bem 

lege condudionis ridbtCn / UUD mcnn alfo exaaifliiBa dili« 
gentia DCriprO(t)Cn Q)drc/ Hxc prxRanda > tum vero ea non 
debetur ex ipfo contradu » fed ex pado adjedo. Pa« 

adjedta locrDcn mit bcoiContraa fur cin^ flc()altenf 

'^ia fH continenti adjicioncur» unbbCC Concnufhis bo* 
• m fidei tfl laxioria imerpretatipnis ) itam contradi&ot 
Aridt joris haud quicquam poceft adjici auc inFarciH« 
- In locatione - conduAtone operis diverfus adeft refpe** 

«Ttus, opus quis conducit, operas locat. 9J?an 5r:lU(l)Ct 
llict)t lU fagen : Locatio-condu(Sio eft vel rerum, vel ope* 
. rarum » vel operis , nmcJ)Ct nur Ctnc ConUifion. Condu- 
' d30r operis i(l cigctltiie^ locator operarum , locator operis 
eft-condudlor operarum $ diverfas en relatioiies ! ^jeC 

^ ico cbcnfottl bic imention • bcr locator fou rcttx Damit 
itmsit)cn / mieatibcrc.Dcr Ca^cn S^erfmnDisc / Diefettfl cui« 
' pa ie\ is , fion leviffima. 3>enn ob fcfton cini^e bag e^rcrn^ 
pel Don cinem @iein.g(l;nc-^cr aufiibren unD meDncn , l)icr 
iDurDe culf^a leviifima praEftirct / i-DCil iu Dcm @teinfd)nci^ . 

Den fumma ^ accuratiflima diligeniia CrfOrDcrt tDerDC/ fO 

illDoct) jun)t|Ten/ Da^ict)dUict)mot)l Don tl)mfeinen aufftr^ 
t oclKntlid^n Siiil iioct) mc^rcrc AccurarefTe erforDcrc , oM 
Mn cincm onDcrn rc^ifcbatiiemtt ®icin « ectneiDcr erforDert 
mrt). S)a< ifi oi)ncDcm tK^m # tr Dic Xttnit ocrjlebm 
tnuf , unDnorftd iiqDamtr«miuget)enl)a(- 
(7) Qu-OMicQrr^cn in Der ConduaionbtcibenmujTcn? Refp. 
zf) rm mciin de locatione rci tie 5)icDc iil , m\{ l)ier fein 
glci^ crfoircci micD/ melcDcd abcr in ConduAione opera» 

rom niQf antCl)Ct > Denn Da pfiegCI man induflriam perfonas 

miDcWeni bnoiii4lci(()DcrjMciQ(iuiill)(t^ 
ifl ci Dec eo|)nDcln)^en nictK* 
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TITULUS XXVI, 

D£ SOaETATE. 

DiviJiQ a materia. 

SOcieutcm coire folemus auc (otorum bcnortiai» 
qoiim Grxcv ipecialicer «•fNi^ auc 

uniiis alicujU5 negotiationis, veluti maaepiorum ven^ 
dendorumemendorumque^ aucolei> auc vini, aiit^ 
frwnencicmcndivendendique. (i) . ' ^ 

' IH 

' • 

(i) Sffmts ifl einc vox rclativa » ad ploreirefpicic , fimtdU 

fcin fan md|)tfocius i)fif«, tit Soams uiwtm m^M 
iinm3R(n|i(t)tn. 3mDea(f(f)enncmienmicclciittVnafc0^ 

pcv / mW tmm ani im ^talxmftbin ton im 3Bort 
lAalctpo , obcr fmc judicio t)erlcitcu. 6^ (11 ein altt^ Seut^ 
ff()tl SBort, a voce STla^ / i. c. amicus , ©ccmariDtcrf 
SrcuiiD/ 58rubrr/ unb ^^(tptnl \ e. fctjajfcn, UlagrLbalt >/ 

2. c. amiciria, VTIa^fc^aifren/ i.e. iDr<tf:ieutc()anI)illI» 

SDal ^abc id) gclcrnet a\xi bcii|dibrtm@d}n)ct)cn Stiernhielm 

Ltxtco Ulphil. Goth. Ulphilas ii|c O^s^OtiK / 9tfit)l)f 

^ WMoeiien«(()el>icOfl eoi^umecTvBOMiuco mf)3ta^ 
liwgcgangen^ ()at Die Evangciia nacfe bcrolten ®ot6if(t)cii 
Sprac5( cdirct, uut) cin Qhjfknum Qothkum angcbdiiget* 
2[n @d)mer)cn ncnn? t man c$ uad) Dcr aitcn l>cutfct)cn un& 
PldriDifct)Crt £piad)ceinctnacffc^4|fcre5? > l)iei>ain5uc# . 
gcr ncnnai cincn focium Wlafcopcv^Brubcr. @on(i os 
ber tfl gemi^ / Da^ bec jCaufficutemei^c tcrmiiii technici ;vta< 
(iilnt^fint)/nHtl DieCemmercia anfan9lit()io.3talicn jio# 
rirct / nnt) doo ba mS^ 2>eutf$lanb gcrotu«ctt ftnOw 
Qu. aBol dahenmir tn Occ ^afccpci) fur cinc Intcniioii? . 
Rcfp. ©agroir kicrircn ooucn/ baruni trcten oinnfimii' [ 
men , ©crDcn futrcs , focii, mt f(l)affcn ct»a« mit cinan# 

. l)cr / a\i SKagcn, Srcunbc, SBrubcr. ^a^m i)eiiTet fo 
t>ic( , alf oon ciner 3)?act)c mit einem feon, ex uno mcra: 

' Societatis fubftamia efl in mercando f luorando oterauo . 
intendit lucrutn > iiicmai)U m folus unQs damaum luh 

>cat. ^no obgleiib Smmx» tn feinen cmi$€lu 

h^bhm ficmconci/ iKiffc etiain focietatem leooinam in* 

X X i iiitoi» 
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§. I. Et quidem (i nlhilde partibus liicri & damni 
noininatim convenerit, arquaks Icilicec partes & ia 
lucro 8i in damno fpedrantur. Quod ii expreila? fue* 
rint pcrtes, hae fcrvari debenc. Ncc cnim unc]uam 
dubium tuiCa quiii valaac convencio> li duo incer iib' 
^ padli (inc ut a<i*iihiun quidem dux paites & lucrt* 
^^danini pertijieant> ad alium tertia. {%) 

' 2. D9 illa iane convencione qua?ncum eft, fi 
tius & Sejus incer lc padi fint , ut ad Titium lucri 
duae paitcs pcruiieanc> dainni certia : ad Sejiun duae 
p^rces <hmni,lucri tHertia: an rata debeat haberi con* 
ventio ? Qiiintus Mucius contra naturam fbcictatis 
taipm padioncm eile .exiiUmavit, & ob id non dlc 
ratam liabendam. Sefvius Sulpicius (cujus iententta 
prsvaluit) contra fenlit , quia Cepc c]uorundam ita 
precioia eA opera in Ibcietace) ut^eos juftum iic con* 

ditio* 

iiitut» iRati t5nn( bfnt tucro ffcnunciren s fo W x%n 

ifl mabr / ic{) (ati la dncm auc^ ami fctencfcn > aQein 
. toenn eiiiem maS fcf)fntf e, fo ©tll ict) nitftt focietatem inirc. 

SEBtC intendiccn allCiCit lucrum, licet proportionatum. ' 

9Qemtt)uaae«0)egf(^cncFenn)ia|l , nnbber anDcre omne la- 
^rom ^aben foD , fo i|I cS fcine focietas mc^r. 3. n^enti 
id) I ooo.gti()ir. (KrfitKcfR, iMr attbmau^ # imb tct) micbcti' 
. lUcc, tm mm aoef lacram itt laffcn , fo t|l iki< ftlnf 

. forieras. fonftern donatio, c5fci)l)enn/ bag i(0 fia^iucrum 
DorI)cciumicnd()me , unDc£ ex poft faao i[)uif(Oen(EU| ba 
cl t)cnn mot)l noct eine Societas ^ix^txi m5(t)te. 

{1) 02- ^ie iil a6ec DaS /viirffMi inter focios iu t(KiIcii r 
Refp. SS^cnn Mc .Contrahentcn fol^cS exprimirct # unb btC 

S' artcs, »ic t)iel iebec baben foa^ bcutlic^ dctcrminicet ^ 
VX, fo bUibCt C^ Da&CQ : Nam pa6la dant legem contra- 
^ i ; t)cnn C^ i|l eine Socictas hoae^t^, Lucmm intcnditur» 
da mnum etiam fcrtur. 
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dicione nieliorc iii iociecaccm adaiicci. Nam & ica 
coiri polle tbciecatem non dubicacur» uc alcer pecu* 
niam coritcrat, ^ikcr non conicrac, & tamen lucrum 
incer eos communc lic, quia lipe opera alicujus pro 
pecunia valcc £c adeo concra Quinci Mucii iencen* 
riam obtinuit, uc illud quoque conftitcrit, polle con- 
venire, uc «juis iucri parceiii ferac^ dedamno nou 
teneacur. 'Quod & ipmm iServius conveniencer fibi 
Heri exi£timavi(» Qj^od camen ica incelligi oporcec» 
ui^ ii in alia re lucnun» in alm damnum iUacum fic» 
compenfacione fada, folua) cpod fupereft,incelliga- 
tur lucro efle. (3 ) . 

D$ 

(1) fBi^nXikn ifl t)ie Partitio lacrl arqualis , bi^n)4tbn in^e- 

qaaiis. E. g. ^^itr {memcooferiten ein Capttal , etner oNe 
fiit)reta0etnDie3>anUung$ fic pafcicto inaequaUs fic. Ar« . 

tcr quidem omne dammim ferat » fed wt viciffim tres 
lucri partes habeat , alter fine damno lantum unam > 

, fcii. ron^ooo. befommt icmr ?ooo. bicfec 1000. aiutius 

• SciEvoLA mcDnie , tt giengc ni^t aii / abcr Servius SuLPirrus 
leigte, Dapc^aacrDinasangienge, unD l^er fommt cS / baf 

m imPandeais Leges tm&/ DtC contraire iHjdam. ViiL 
BAmumvs m Onim, ie jurisprui. hd^akmus p* af 6.70^. 

RJh. GunJiing. & tMM to^ ctne Sddet4t, hi^wtiitn 
fcl)iciTer cincr aiiiin Da^ C^elD ftcr / Der anDcrc prjrftiret operas, 

' lIllD)lctt)eilcnDOa) pro partibus inacqualibus. Pufendorff 

Jf fure Nat. & Gent. i)at cincn artiacH Cafum Don ernem * 
lapctcn^gRacl^cr , Dcr ju Dcm anDcrn fagct : 5tautfc d or 1 00. 
£t)alcr aBDQe / \<S) miQ Darau^ ftti^ne £apeten mnrcf eu / a5ei: 
14) mifl auci) glcicD mtt cuct) Da$ lucrum t()eilcn. ^ier i|l Die 
induftria fo flrof , oU Dei QnDei;ii fetn €apttal- lo dabi^ 
otor# ii)enn^.Sortesconfoicftt»erMn/ot(l>aae(e9beati((i 

operas prarftiren, fof(t)einct ii, Jcquales eflc debere lu- 

cri damnique partes. aBcnn abcr cinCC Operas , Dcr an^ 

tcre aber ni4)t prxftiret bat , fo i|l H biBig / Da^ ciner 2. i{)ei# 
le / unD Diefer nur cinen £t)eil befommt. Lucrum macftet ef-^' 

• fentiam hujus contra^us au$ in inteniionc. Sooii 

ftnt) Sftrtoer , Da()cr muiTea iteeinonDcr au^ fo tradirenr 

competit ipiis b^fleficium competentia:. ^iefeltj|l^itt# 

Seaen fttOiiiOcWtflwMltfleS, fi cg0 {dwlncnini oome 

x^» 4 • ' le 
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De fartikus e^presji/ in una coHfa. 

§• j. Illud expeditum eftifi.m luia caufa par$ fuc- 
rk expreda (veluci in felo lucro , vel in fblo damno) 

in akcra vero omilla \ in eo cjiiocjue, (juod f riEter* 
KiiUum efta eaiidem pai^cem iervaria , / 

& nunum damnum , aher Tcro omnc damnum 5c nul« 
lum lucrum fentiat, nxil XokHt DiC Intention DeC ^o- 
cictttt Cin partage de lion^ rDcUtM ciflCnillCt) tcillcSo- 

' ciecdtiil* aBentiabecnunimarlMepartesiucri» nict^iobci: 

flaniiu esprinureifin&# & ^ice verfa» fo nicft praefumiretf 
tef eleineprepertionirfeaequaUtatem (^n foS» nam ea?* 
' dem eft rado locri & damni, damnum nnb liicnmi ^ 

6cn ettic Reiation. sasic H aScc au^iticbnngtn »or&cn , fo 

Heibct C5- Lucrum vcro non intclligitur , nifi dcdudi* 

dcducendis. g«tanauc&fci)n/ toagwic z.J^anDlunqcnftOp 
lux t i S. cincn gcbcc ^ unD ®ci)l)en ^)anDei ; menn matt 
itunintenem6(t)at)cn0Clitten/ inDiefemabccProfit get}abt^ 
fo oirD Diefer Profit in Dag erfte mtt cingecect^nct. Qu. aooS 

mtendiretmanftcoDieftmComraafiireilttCQlpie ^rasftatio. 
aem? Re(p. lo abOraAo imendimos diligentiam botii 
patrisfamilias » in concreto abCC fupponicen toiCi ttCtl 

iDic 3D?agcn (inD ; Scn»atiDte/ SBefannte, Dat miceinen 
fol(t)cn ^lctg mc^Ictt / m Dcr anbcrc t)at ; Denn f onfl N^tc i(t> 
il)n t]i(t)t jum Socio ccmeblct. ^xti taiiil Du ni{t)t focDccn / 
Da^ Dein Socius fct) , mic D(e3(meife beom ®alomon* £>Ai 

HeiUienDieDD. culpam levem in concreto» i. e. pracfta* 
ribnemtalisdiligenuartmicDerSocius NfcDaffetl 10. 2>cail , 

mr beifRt ei ben aftDern # I)d0 er tto jum Soeio dmitmQit 7 
Sc f)at gciDiifl ^ Dap er (ein Oeconomus ift , stiH mie cinM 

f(l)le(I)tCH gradum diligeniije cr bcfl^C # fibi imputet , Daf 

ertniteincm unflei^iaeii Sfcrl in Compagnie gctrctctt. Siun 

tNlenbteDD. Dic Societatem in univerfalem oDCC gene- 
raliflimam , generalem UttD fpecialem. Societas univ^^ 

fahsi^i DatnanaaeBoQajufammenmirfft, unDomnium 

. ^norum fodeutemcin0e(ieti tlm^fitC Bona.gleifO « 
eommercio & qua^ftu , oDCT aliundea <x hsreditatek 

l^to ftc. ^erfommen* S)al)(ro menn t)er eitie Sodus gleitft 

no. JEinber l)di(c/ unD Dcr anbcrc gar feine«, fo tnuf Dem 
«Pen Deiu)o4) aSd ex conwuoi Uh gcrcif^et . n)crDcn. 
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Dc renunciatiofie Jicietatu. 

§. 4. Mancc aiicem fbcictas eo ufqnc , doncc in 
eodcm conlenlu pcrleveraverinc. At cmn alicjuis rc- 
nundaveric fbcietati , fbivitur fbeietas. Sed plane 
cjuis calUdc in hoc venunciavcric fociccati, ut obvc- 
niens ali(juod lucrum iblus habeat ; veluti, ii tQto« 
ram bonorum {bcius> cum ab aliqao hsres eflec re- 
iidusj in hoc re^iunciaverit ibcietatij ut hicredica- 
lem iolu^ lucnfacerec : cogitur hoe lucrum commo* 
nicare. Si qui<l vero aliud lucrifaciat , quod non ca* 
ptaverit^ ad ipfuui roium percinet. Ei vero » cui re- 
nundacum eft > quicquid ommno poft renunciatam 
ioGkCttCem accj^uiricuT) foli conceditur. (4.} 



SEBenn aber nuc ctnc Societas generaiis intendirct mtD f (0 id 

Ugim%WibiS$0 iMinftCge^CtQIICaufbona, quae excom- 

mrcio vemmu » nnD Miiiitco mcrbcn btt etftfii^aflltai imt> 
; Legau, Weciticr0l)(rlMraiilmSodat MteM nklKlMM 
^ingerectinet/ nMU)et>a(() tii Der Univerfidi iniputirct n)er# 
ben mujfcn- Socictas jpetMts gel)ct nur auf cin gcrotffcg Ne- 

gotium , €• g. Dcn ©CO&cnj^anbCl. 910C Species fociciatis 
Obcr ftnb fadi » fada debent probari : Societates enim non 
funt juris Gentium, fed arbitrariac) & veniunt ex vo« 
Inatace ^eciali. UnD tDirt) alfo fcrnCT gcfragCt ; An tacita 
quoque ineatur $octctas / Refp* ^ ()a6cQ Dicle fDbt)ef 

fidausnet/ l^abinacgenoHDeraMKregcmeonet, bap/ mnn 
2.oDer i.oar^r cineTabeniam mit einonber sc^abr/ man 
ex &do hoc , cbfct)on ni(t)r^ au^Drucf ltcl)cii bc imcgcn aufgc^ 
fi(t)cctn)orDai/ f4)(ieffm tonneun&muifc/ rodeucem iair 

tam effe. 

(4) Invitus MBO m ibdetate perfiil^ tenetmr^ &c]€tis 
tflejneCoiilmttmo t oonmnmioeft mater litium. SHNK 
f^etnct e< / Daf man a coatraaii bihterali nic()t umlate* 
raliter a^^C^Cn tbnnc / quia jns qusfitum nemini au- 

ferri poiBt. 3jacin bicr ifl cin fmguiare quid, unfe man bat/ 
nmaUcn @trcittqtdtcn Doriubcuqen ^ crlaubct/ ba^cinSo- 
cius einfeitig t)er ST^afcoptp renuncircn ronnc <g6 fan ntct)t 

anDer^fcpn^ A intueamur focietatis naturam. !£)cnn ^ 

lM|i>(i^iiiiiulcc-&^t<it , fotan^efii i|)r Como do6« 
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• Dc morte. 
$. |. Solvkur adhuc fociecas eiiam morce ibcii^ 
qiiia qui ibcietatcm contrahit , certam perfonam 
libi eligk; fed & fi confcnfu plurium focietas con-- 
tfada ut» morte unius ibcii lolvitur , etfi plures 
fupcrfmf, nifi in cocunda ibd6tate aliter convQ» 
jierit. (j) ^ . 

' ' ' • : ' 

fillbClt 5 cefTante lucco» Td fpe Incri ^ ceiTat focietas i 
ft^lttnn eft» iovtm canes venatum daccfe. Commii« 

siio i(l / iDte 9eba(()t, iibcri)ttnpt lidum» gcf^n^ise^ 
(tuct) ^tec / ba eine befprrDetc Commttnio nnb F«temitaije|tt 

fofl. Ergo ctiam uoius focii renonciatio vaet » oifi (k 
dolofa & intcmpeftiva. Nam dolofo lcgcs nan favent» 

!£)arum baben Dic Leges l)iet! befonDcre ©efege , ba^ Der dcJ 

nuncians dolofe omne lucrum tnup communiciren ; ^in^ 
^egen Der anDerC^ cui rcnunciaiur, communiciret i^ni 

i^9im Demi^ero.foecitijtiii^ setDonticti. &itmf 

ftal^DC pr^^entes fCQlt, l)CQnc<i(ilM)0 CMttraOns bome 

fidei, unD jiebct fo wibM\xS^ ^ /• i?*^ >* ^ «^* 
intcmpeiiive & caiiidc, r. g. n)irl)abcn mU jit clncT tiefr* 
runaanl)«f*i9aemac!)t, Dec anbere aber jte&ei Dorau«/Daf 
wir Daran gcDaDen leiDen. ©onHen wenn n)ir au* einc 
c»iflc3Kafcopei) aufgericDfet , non tamen vaict j Denn e8 ijl 
contra bonum pubiicum • menu Die Socii uneinio iinD.Da^ 
fieMwotl)/ med itc eine txm Socictdt mitetnanDcc4m(0CJ 

(f) Solvitur focietas morte , nam perfonac indaftria dl- 

giturs fi hseres cligitur. fo gef(()i(t)t ej ex hovo contraAu. 
SEBennaU(t)eineCCK tribusfociis llirbt/ folvitur focietas; 

tnDcmicDcrSocius eine 3lbftci)t onfDenanDernOat, au(t)offt 
maii^nmDc? «nDern raiflen nur inSociet(St tritt, roeil ec 
»eif/ Da^DieferctnDCc()(inDiAec{i»anntfl/ ui* iDcnn Dic# ; 
' fer nictt Dabei) gcmefm/odctcr tncBci(t)t ntO^t Dorintetcctcn; 
menn fte abcc moaen in fedeiate (k^ Ucificn # .mnffen ftc 
Don neuem mit cinanDcr contrahiren. Renovamr fodecas 

nova voluntate vel exprelTa vel racita , toenn Dic 1. ubriflCtt 

' ' miteinanDertonl)QnDeln. ©agiflDerCafus. Da mmt faii 
fcdeutcm novam tna.(|)en/ oDnceine SBort DarHt ]u fpre^ 

Nam renovata focictas cft nova focictas. SEBcnn 

C<fllei(|)^ciifct: tr^ nA$$ & mfifk haredUm^ (o()cte0O(O 

DCC 
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^ P£ SOCXETATE. , ' fff 

De fini negotii. 

$• Item^ alicujus rei congra&a fbcictas fic y 
finisnfigodoimpoficufiseft, finitur fbciecas. (6) 

De fublicationt. 

$•7« Publicationciquoque diibrahi ibcietateiii»mt- 

nifeftum cft : lcilicct li univcrfa bona fbcii publiccn- 
tur. J>^am cum >a eju^. locmn aiiuj» iuccedat> pr« 
iQortao habetur, 

I cesfione konmum. 

§•8. Itcm fi quis ex fociis molc dcbiti prxgrava- 
tus, bonis fiiis Ccfleric, & ideo propter publifia ic 
privaca debita, fubftanda ejiis veneat, (blvicur focie- 
tas. Sed hoc caiu , fi adhuc conientiant in focieta- 
fem 1 nova ridctur inciperc ibcietas. 

bcr Job Dlt Societdt auf. (5« ffteinct jmar wielxt: bie Prin- 

cipia Juris fci)n/ abeC ^icr tfl perfonac induflria ele^. 

SEBennaucb it)rer6. in focietacc gemefen^ unb jlicbl nuc ei* 
mrif6^»cctlM)(()fob|)eaufi bcnnfte l^abenaae einen refpe- 

Attm (mf MC 6. 9CttlCN|tt. S)eC Haercs tfi ni^t fi4)ult)ia itt 
cmtiniiicat/ (lll#nr OWin fett d^fimftns ^oOc gcpa^M i)4((e* 
S)ag ijl etne excepcio boni puUici- caufa.' 2)CC Fifciis 

brecbfelt feine Jura, wie ec mid, toilc bona & toUcf 

communionem» feu focietatem i tolle ipfum focium^ 
8c tolles communionem. 

(0 (EiiieSodctasn)d^retfoIange/ oUbUSociibteintentida 
Qdben / ba$ ftcn)dt)ren fofl ; fioitoncgotio t)af fte ciii Cnbi, 
obec »enn ein Socius auffec bcr ^anblung fo t)icl fct^ulbig ifl^ 
bagcc banquerot roicb; obecec l)atetma3pecciret, banimmt 
manaucbailc bie Bona ©ea / n)a8 cc in focietatc ftat, uud 
al^benn ifl bie Societas autb diffoivitet. gecncr , fi bonis 
ceffit focius ; benu %% ijl nitbts mebc ba i mm imifcbeti 

Sc unb i[)m eine Societdt 6e|let)(ii fonne , mdcen o^c feinc 
^eraefogm/ bajliCbin fodecatc |||((i|)mUetbcnQ)A(lC# (iO 

mmcifibanncittNoTwCooccaAusnnftSociac^ 
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" — • •■ - ' " 

De deh eulptt » focieLprxJiaadif. 

. ■ $.9. Socius focio utrum eo nomine tantum tenea- 
eur pro focio adionc , fi quid dolo commiicat.Ucuu 
is , qui deponi apud fe pallus eft, 4n cdam culpac, 
,id «ft, atque ncgligcntia: ^oinine, quarlitum 

eft. Prsvaluit tamcn , etiam cub^ n^xune tcrwn 
eum. Culpa autem non ad exaaiffimam dUigendam 
dirigenda eft. Saflicit enim , tafem diligentiam com- 
munibus rebus adhibere focium, qualem Ms rebu» 
adiiibere folet. Nam qui ^arum diligentem focium 

fjbiaflumit. d^ic Htteri, abique>Q<; imfutw:<; de- 
l?ct. (7) 

TITV- 



i7\ SMltt Intention i(l / i* mit mm Socio profiti- 

llB»la. SEB<nni(t)<iutiiProStjuma(lKnMtlangc/ fonto* 
we«b xm^fifxnwi mmm 3»a|cop«). 3Jrubtc an. 

tiam tton il)m prtHwdiKn* •«iiii*f«i«H)iiia . imli wc* 
lonfl«alfoin«l)cSlti^unbAecar«eff«m<<|M«l6^^^ ott« 
. fonjlcnftincneadxnfjcwobntaetDcfen- 3(t) »tfl «iiicn au# 

ICn Negotianttn/ Opificem jStc mediocrem itaquc <ii«- 

sentiam babcn. 5Btnn nHo btr Socim in feincn cigcBcn 
- Mcn imflciN ifi , fo ia bic i3it)ulD mcine , tap tO) lOn 
mnmsmmii/ M^^bci^niaflcteiuw^UttDDafaacn&tcDO. 

femcr mtXfiStH culpam levem in cpncreto JU prae- 

ftrrcu fAulDiafct) , ni(I)t «b«r in abftraaoi bcnn baficia 
fltttuft, i)a§erfeeiHJEerli(l. SBcnnawcnnniulcltDitSo. 
cii oon bet ORofcopct) abtcetcn , fe mu| jcbtc SRc*tnf(toffl flC» 

' ten/ UllD omne lucrum communiciren- Ergo hic dattn 
a^o pro focio . ex intentione hujus contraAus tendent 

'contra fecium ad damnum dolo vel cuipa datum re- 
fcrcien^um j ncitCC gtt)rt gc ni(t)t. SBentJ iCt) a focieratc 
fcccdicct tin t *d partitionem (ta0( / t)ic bCC anbcCC 
itillitBCcitoUCnOiO/ ^SOldani eft conimQni diridundo. 

" lioti aAione pxi fodoi bcnn ifflC^tt «d fiHiietatis dif- 
lolutionenif t)iefc ad ejus imglemcBMun.. Vid.lImRwiikfc 
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TITULUS XXVll. 

DE MANDATO. 

Divi/io a pnt. 

MAndatum contrahitur quinque modis : five Tua 
tantum gtatia aiiquis tibi mandec> live iiua 
& tua, -five aiieila tancum , five fiia 6r altena, five 
tua & aliena. At fi tua tancum gratia cibi manda - 
iwn iic > liipervacuum eft numdatum» & ob id mUla 
ex co obiigatio » ncc mandati mtcr vos adio naiai* 
tur. (0 



ii) ManJo hcijfiJt commendo , id) recommendicc^ id) 6ittC 
bi(t) f nonjubeo, non pra^cipio} manum do- Manda- 
tum inlrur ex xquo & bono . || IDitD (in Contradus 
bonae £dei gcnCtUMt» quia convenit » utriusque con- 
ttahemis voIttfi(ate» large explicare. & i(l au(t) 
' lin CoiitraAus bilateralis i tam etricniQI/ 'btllt t4) CUMI 
"committirc, iHmeill Maudatarias, jcfibiuMandaas. ©rt 
Mandatarius i)ai Dcm Mandanti olim Spaili gcgebcil > tU 

\ nm fremtenJterlrecommendiw manni4)tf , fonbetnl^cu* 
len, ^icmirfitnneii. 3(t) muMlfo wiffcn. bag Dcc Man- 

datarius meinguter SrcUll&fcft, in quo fingularem fidu* 

ciam coiioco, crgo fit gratisi l)ermfon(lH)4ct ei cinei<i- 

catio-condu^io. Maiidatarius fuii^it gratis faclenduin 
. aliquid, iion ei datar, ut faciafc. ttn&(taltMili(||(m 

ISenrauen anf ibn fe^e / bcittet cjMandatum, quafi 

mdnym , dexrraro do . n)ic IsrDOKus Lih, 4. ^n^, Cif . 4« 
derivirei. ^icr mu^cimr cuitodlam fpecialcm pracfti- » 

rem 5>ai'irt mir') c$ unrcrfctiic^cn Dom depofito ; Dcnn Da i(i 

liur cuftodia generalis Intendirct* Mandare poflum ne- 
gotia & ik(^a» non deponere, fcd res tantum deponi« 
tnr. Imo yetcres dubitaverunt» Qlill res itmnobi^es 

in dcpofinrat gclieit (&iim. tc^tvcgen l^t (tSiH ^ 

w^tgcrefecr, IS)cnnPmm)ORfsfa(|et: Mandaramdiffer* 
•le a depofico tanqu^im majus 5c mtnus. maq abCC 
nuu data manu, ODcrauctn^ir^-^fbis aefct)cbcn imD exprU 

n^^rct mecDeili fO iil tA maRdatum i trgg i9u;D dilig^tia 
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Si ^mdantis f^ratiani^ndetur. 

» . , , 

$• I. Mandantis tantum gratjia intervenit manda* 

tum: velati, fi quis cibi martdet, ut ncgocia ejus 
gereres> vel ut fundum ei emeres> vel ut proeo 
j^KWideresl (x) 

^ ~ . m 

. cxadiffima Crforbert/ UnbDajMandatum Don HuREKoeilt 
cmraHus smkuia gUICnnCt* Amiciiia in mandato cfila- | 
gitatur* & cum amico tantum mandarum Initur. 

' {5lllllll CRK^ infainia $ fi qois doMe in mandat^ 
cgerit. Qm iiuQdit • petit Tehememcr 8c 'ftiputenf 
ciiftodiam rmgularem. "Bai t)erfprict)t auS^ Der anWt. 

Komaui dextras jun^ebant, Vid. Isidori Lexkon Eti^ 

fnologkumy v^tWi Gravius DrucE en laiTen. S)\tt feat Gerh, 
NooDT eine treffliffte Obfervation (lemaifct , unD ex virgi- i 
rio jBjMsd. L 6. geroiefen / bap man Desn^ecjcn exaaiffimam i 

' diligendam for&ere- €i l)at f4)on CicERo Orat. pro .V. R0 - I 
feia Amenm iKfOfl^t: quibm rebus tpfi fuferejjt nfM 
f^Jfumiu^ h$ hk wfmiafi^ amkvmm p^fomutr^ quam 
qui iaJit > ofpugna$ mi^um cmmune frafidium » & » 

quantttfn tn tpfo eft , difiurhat vHa fecietatem, ^n^ii» 
^en * Mandatum efi fecultarts cufiodta , Jingulare amui' 
tia feedus & fanBum^ Vid. Huberi PraieB. ad InftsB. 

. ©clcOegasudbbefferift/ aU bie FrakB. ad PandeSas, m 

tt lautec leges obi^antei re&ri|;ct* Hodie manus datio 
ic friennicas verborum non requiritur» (ed exa^ilfiaia 
tameh diligentia promittitar. aBCimctCi tli4)ttt)UR IDOt* 

leni biittc er ti ia nurfagen Durffen- ©cr Mandatarim mul 
iilfo bcjfer mir M Mandamis , al« mit fcinec ©acfte umfle{)en/ ! 

cxadiffimam enim cudodiam promifit* 

(a) eiscm(i(() W bCCMandans bic Intentioli» taf bcrMa»^ I 
datarius feinen Sht^n t^fbrbcm fbD- Omnc cnim maa- 

datum eft mandantis gratia, UUD mcnH biefeS nict)t ijl , 
•«liud videtur accedere negotium. Mandans indiget o- 

.pcraMandatarii* Siefe* |lnD a^M Subtiii(dten/ Dic fcinen i 
0(unb babeu/ mennmanfagct: ®s( (]dbe Mandata Man- i 

danris & Mandatarii gracia^ Miindatarii & aiicna gt^ 
tia« Mandantis & aliena gracia • dsena gratia tantunb 
ODeC Mandataris graua tantum* Bcunj.& inMandaco 
.Mandataiii & alicna grajda fi(t}et&ei:MasuiaasDo(t)t)aupti 
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• ■ 

Si mandantu mandatarii. . 

§.2. Tua gracia & , inandanus : veluu> fi mandcc 
tibi , ut pecuniani iiib ufiuris ctederes eii qui in rem ' 
iplius mucunrctur, auc, fi volcncc te agcre cun? co 
ex Hde/uiloria cauia^ mandcc tibi, ut cum reo agas 
periculo hiandancis 1 vel > uc ipiius periculo ftipuie- 
ris ab eo , ijuem cibi delegec iu id , quod cibi de^ 
buerac 

Si aliena» 

$. 5» Aliena autem tantum caula inccrvenit man- 
4acuih : veluci> (i cibi^liquis mandec» ut Ticii ne- 
gotia gereres , vel ut Titio fundum emere* > vel uc 
pro Ticio fpondercs. ( j) 

Si mandmiis £5* aliena. 
$#4. Sua & aliena: veluci» de ottnmunibus iiiis. 

& Titii negociis gercnJis tibi manciet , vel ut fihi & 
Ticio fundumemeres^ vel uc pro eo & Ticio ^ou^ 
dejxis. (4.) 

iSr mandatarii f§ alitna. > « 

§. 5. Tua & aliena: veluci, fi cibi mandet, ut 
Ticiq fub uiuris crederes; quia>.ii line uluris peoi^ 
niam crederes j alieng tantum gratia intercedit manc 
djicam. ► ^ 

Si 

• ■ - 

bcmTitio fOQ. iijOkC fab.tifurij, ut milu folvat» IMI rt^ ' 
gardire iS^ fa mtmliib HWilKlt 9Hl^. Csttera tx acd- 
denci Bunt. Conf, GM m Ukg iaMa de Pr^mratire iu rtm /uam 

(j) (J)Cf(!)iet>et ti aliena gratia tantum , fo ijl it ein 5lof (8 Con- 

iiiium i benn Mandare ^ct \m i)e(c(^# ik (int» 

Ctrto rcfpcdu prcccs. 
(4> <MM)Mt Mandantis & alitna gratia, jSottffie 

mit uttft iMii Mmie ^iKil^oiil tt fo ftcNt moii ibM^ 
ffia«9iirlei(t)(/ ba$DetMaadamf9i(^«t)aup(f(i(bltc&}uftf^. ' 

C5)2Betttt 
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Si mandatarjii. 
$.6. Tua tantum gratia interYcmt mandamm % 
veluti ; fi tibi mandet, ut pecunias tuas in emtionet 
potius prscdiorum CoUoces, ^quam foeneres \ vel ex 
diveHb» ut pecuiuas tuas fceneres potius > c^uam in 
cmciones pi\rdiorum colloces. Cujus genens man- 
datum magis confilium > quam mandatum eft > & 
eb id non cft obiigatorium. Quia iiemo cx confilio. 
mandati obligacur, eciamli ncn expcdiat ei,cui man» 
dabatur : cum liberum cuique fit,apud fe explorare^ 
an fibi ex^diat confilium. liaque fi otiofam pecu- 
niam domi te ^ habentem horcatus fuerit aliquis ^ ut 
rem aliquam emcrcs, vel eam grederes 5 quamvis 
lion expcdiat, eam til>i emifle, vel credidiife, nofl ta- 
men tit)i mandati tcnetur. Et adeo hxc ita funt , ut 
qusefitum iSt, an mandati tenelitur> qui mandavit 
tibi, ut pecuniam Titio foenerares * fed obtinuit Sa- 
bini fententia> oWigatorium cile in hoc cafu manda- 
tom : qnia non aliier Titio credidiflrcs, quam fi tibi 
mandatum eircc,.(;} 

De mmda$o e^TM mores. 

$.7^ .Illud quoque mandatum non eft obligato- 
rium, quod contra bonos mores efk : vcluti, li Ti* 
tius de turto, aut de damno faciendo , aut de injuria 
^ fedenda mandct tibL Licet cnim pcenam.iftius fa- 
iti nomine pracftiteris , hon tanpicn uUam habcs ad- 
vcrfu$ Titium ailionem» (6) ^ > . ^ 

. ^^uZio antlnntt/ femTuh» i«p.9i|to. ufum Uq, 

h<r m nKiftcn ifpecies Mandati nur CoofflM jlB^ «f* 
fUium vero nemo obligatur, etrant«tt)Ununl) fantfW» 
Ml toffttt- Hinc Mandans quo^ue aon lenetur , (i {(9 
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Be exterHtoue mandati. 
8* Is> ^qui excquicur mandacuiti^ non debec et- 
cederefinesfnandati: ucecce> fi quis usque ad cetv 
cum aureos mandavcric tibi, ut fiinQum emeres,vel,. 
ucproTicio iponderes> neque pluris emere debes^ 
neque in anipliorem pecuniam lidejubere : alioquin* 
nO)i habebis cum eo mandaci actionem : adco cjui-. 
dem » ^c Sabmo & Callio piacueric > eciam li usque 
ad cencum atireos cum eo agere volueris » inurilit^t 
te aitarum. Sed diveria* lchola^ au£tores rede usquc 
ad cencumaureos ce ^gduruni exiftimaac: qu^ £en« 
tencia (ane benigmor eft. Quod minoris enieris^ 
habebis iciliccc cum eo mandau adionem quoniao^ 
^altnandattuc fibi ccintum aureorum fimdus emere* 
tor» is utique mandalle inceiiigicur^ uc minpris(ii 
poflic) emerccur. (7) , ; . ; j . 

- - - ' ■ ■ f i » 

jvccn^ud) miriittOrcrtn oirbgeitbet »cnmi iMiit iimiii 
vbmH) einen JDtentt tfcibt, foifl tini^t twmffi txm wt^ 

bntiOin , mtfolqtt, fobeac fibU iH tt abtK Cin CoBfiliam- 

(7)' Mandatarius capita mandari tfansgfcdi non poteft* 

S)ie3lltcnblie5enf<6rb<t) Dicfer atcgul/ unft fagten : SG&tnii 

tiX Mandatarius t>m lcgem prarpofiram uberfct^riticn ^ fCt| 

inan tbin ni(t)t etnmit)! Danct fd)u(t){g , c. g. tpcnn er eiit 
VftrDgefmiifi noi 8p«3tH)ic« ba i()m nur auf ^o. 9{i(){i!i» 

Ctouniffion 0egeb0l , mOOnr0 er aifi^ M Maukbtum 



l^m* 2>a i)at nunSaimrs gcntCQnel / Ocr Mattdam fbti^ 
tit m ^fttt> mtilfbt $0. ^tt)lr()e()altcn / fiedos enim amU 

Citiae illuifi ^lohffe. 3Iflcin PROCtaus fam, bUftS ftt) Utt^ 

• liiiq, Dcnn Da$ ^pfcrb f 6nnc mtiUd) 1 00. StiDlr. rocbrt fcDn- 

Memo vero cum alterius damno Idcupletior ficri dcbeu 

*£>crMandarariu$ mu^ alfo fcin Wcrl)6cf>a(fen / bcr Man- 
du» aDcr fan fein intereife a^aimirenj Ocnnmenii eiibiefet x 
gmolt / p &^ttc er ernem anbcr n Commiffion gtitbtru wim 

^manfdiiet;maiiftanc0DnbemM foin 

^lbicfcS de ^inni ituaidmi • nn^f aOec de Hm» ihafidati la 

^I>et1lc()cn. 34) iS^i< ^^h^ eincn atind , un^ faaci 
,6Ql(!)enfo8(iCO(rcauifcti/ ttno furDof &e(o ctn^^fcrorauf^ 
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, ~ r.^^ r-— 

... ' De tevoaitione mtmaatK 

$. 9. Re<3:e <|aoqae mandatuni contra^lum , fi» 
dumadhucinicgra.te8£t, rcvocanim fiierk , cv*. 

iiclau(8) ' V. - 

• Denmtc» 

|. I o. Itcm fi adhuc integro mandato > ftiOrs al-- 
itaiitrius interveniat, id eft, vclejus, qui manda- 
verit, vel illius, qui mandatam fufccperiti tolvitur 
mandatum. Sed utilitacis caufa rcceptOm eft , fi=eo' 
mortao, quitibi mandaverat, tu ignorans cum dc- 
ceffiHc, executus fbei^s mandattm», pofle w ^ere 
Ihandati adione : alioqui jufta & probabilis ignoran-^ 
da tibi da*mnum adterret. Et huic hitule eft ,quod 
placuit,fi dcbitorcs mamuruflb difpcnfaiore Tiui^- 
Lnorantiam liberto folyerii«,libeiaii eos, cuin alio- 
q«i ftrifta juris rntionc n«n polfent iiberari,quia alii 
folviJlbu,. quam cui folvcre il^uerint. (?) ; • . 

« ■ ■ - 

Mandaci ni*i «n ?l*t ««noinmtn, 
^ ftridc obferviKnmu^ S)tnnMWi»6<Mnfl.ni; f J"^^ 

• Ambaffadeur fa|l aOt SSOttt OOC H)» 

.tatio obUio unttcfafltt. \ . . u-. . 

(t). Mandatum meafemper gratia mtenduur & contrahitur. 
%on mandatarii gratia. Ergo femper rcnunciare & revo- 
- caic lictt , OuiO »e. n»n amplius integf a , modo farcum 
.^antiiitn. nec inwwpcftiv» «evecem. 5Btnn nun btc 
; MaiidataiiQS 4^ IWi^, alwn"» revodaffe mandatum. 

(h6rtn fagtn Mn anftwi i>oii.fufficit ,. «Wif w'!' 
0 tH) fo tan tc ni(t)t« «ttittt tDun- 3cntt mup i^n ^^M^ 
ofi bolttn , totnn bie Revocation m*t t«>H«<^yeA«WcQ«« 

. eor t)Cn Cafum fortuitum (Ubtt DtC Maqdatis nttDt/ »<l<l 

■ L btc Mandataritjs unttt»t9« J)on Otn mauDttn atpina» 
btttnHcD, bit|tSiftmAGadew#..WH;.|»tlAt»l)tc>^^^^ 

(j) M«jaiw.iliflttyUpJBM«e vd.Mand». 
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De renuwiahme/ 

$. 1 1. Mandacum noa .lufcipcre , cuilibet liberum 
eft; ruTcepmm autem confiimmandum eft,auc^uam* 
primum renunciandum , uc per (cmedpfiim , aut per 
alium > eandem reai maiidacor cxequaciu:. Nam niii 
ita renoncietur , ttc integra caufa mandatori referve- 
tur eandcni reni explicandi , nihilominus mandati 
ftctio locum iiabet : nili jufta cauia^ inccrcciicrit auc 
Hon reaiinciandi^atic incenipeftive renunciandj. (lo) 

Dt 

Urii. t|l t)icc befcftflffeil , mie mit bcm Contraau Soclcta- 
lis. Mandacum non ad polkros tranlit> nam aded dextra 
*;fidesque mea > non haeredis > amiciua non tranfit in hae« 
, rcdem, Induftria & amicitia nia cft ckaa. ^\\ bet)t)ilt 
%6Mnt DO Mandaoi oMt Mandatarius akbtr tilc»<C»' 
iQf4)(fl/ iKmt Ci t|l cin reciprocum quidpiama Citt 
tivum. Mafidans indigebat , hseres e)us forte tion itidi^ 

gct. ©cr Mandatarius atec 1(1 fciti gutcc 3i'«imD , cc bat cin 
l)cfont)(rr6>Bertrauenautii)U()cfc5ei/ bcrglcKticn fcinc Srtetl 
ni(t)t pr^tenditcn tonrten. (Sin an^ercs ti mandatum 

jam faaum fit , j. (£. ic{) ccifc liacft Scipjifl f Mxyius gieM 

. mir Commiffion , fiir jftn ami einjutauffcn. Maevius . olS 
'Mandans, llir5tint)effen/ fo tct^niitt mx^, itb tauffc cin^ 
lKttniifcnM«?M<S(toiti(i(i)o&nfet)lbatHj^^ Nambe- 

fiofidam nemlni debec e(fe damttormn, Ctn dtllCCla(ce 

i|l ii mw t n)cnn \^ gerouft , mcin Mandans fep tobt , unb 
fdufftc ftem ot)ngf a(()tct bie @ac()en cin , fta i(i bic @c|)ulD mci« 

|U. Mandante aut Mandataiio morttio foltitur man- 
datum ipfo fa^o, auflTcCttxnnDcrMandans DemManda- 

tario bcfoblen t)a(tc^ a^foUc t|)mnadi)fctitcm £ot)cct(i£pioH 

pliinmfCQcn- ' \ f 

(fo) Mbfidararias etim onilatendker iiiaiidaC0Ten«iei«^ 

re poteft. !DaSf(t)CtnCt/ quod non, quia eft contradfaaa 

bilateTalis » & quod ab inirio erat voluntatis , id poftea 
fit neceffitatis. 5Beil egabCC ein bencficium unD eiii 

gratuitum . fo mu^ cr fcineu @c!)aDen txtnn ftaben^ Man- 

datum femper in|diligitiir ^ Q pdlffibile fiierit , fi com* 
V inodom miiu Yifom nierlt. Non tamen^dolofe & in* 
tetmeftite renonciare df bet Mandataritif. SBcttttdattf 

f^PimAttm tctfipprii anfontiht/ fotait((nicl)(prtrtotHcit 



7d8 Ihstitot. lurtmAm La 111. Tit.X XVII. 

' /• De die ^ conditione. 

* €. 1 Mandttum & in diem ditferri> & fub con- 

' ilicione fieri poteft. ( 1 1 ) , ' . ( 

De mercede. 

* $.15. In fumma fciendum cft, mandatumi -iiifi 
gratuicum fit, in aliam formam ncgotii cadere. Nam 
Mierccdc Wftitata incipit locatio & conduaio eflc.- 
.Et (ut gcncraliter dicamus) quibus cafibus fihe mcr* 
ccde fufccpto ofticio , mandati fwe depofiti contrar- 
hitur negotium,mcafibus intcrvcnicntc mcrccdc lo- 
catio & condudio intelligitur contrahi. Et idco , 'fi 
foUoni policnda curandavc quis dederit Yeftiaienia, 
aut farcinatori iarcicnda, nulla mcrccdc conftitutai 
nequc promilla \ mmidati competic adtio. ( 1 2) 

TITU- 

rennncirett, c.g. 6eDeimm5tauffmanneirKn3Bcd)fcl3ub«^ 
' tcti I Ut iOsoauf Dcc sKcffe \% eonjl obcr muffen H guic 

SctrniN #l»i€ trieimoContrahemcn 10 Msmdato fit^ 9 itut 

einanl)crfdgcnaoni(()ifhe()mcn. / * 

00 ©leicCmie aOC ContraAas in dicmunb lub conditiooc 

fiif(&el>enlcnnen , alfolattatttb.cmMaftdatum auf Dicfc m 

contrahiret mecDcn. : . _ _ 

(11) £x Mandato dacur adio mandatx dir&Ba adverfus 
' Mandatarium , IDcnn Cr Hmi DCtf cftcn / & , fi dc ddo 

/.'cbndeintteHir, iofiunisfit. ' Vid.MARQS.FRiwiaiw •/e^ 
tna & ifamia. Mandatario competit adio icmrana.wi 
indemnitatcm. Ex. gr. SHJenn DCC Mandatariui Ottf Dcm * 

^ffiege mu gepliiiibect njorben / cafus cffci, qucm domi- 

uus fentit, non mandans. (j^ill eiu malheur & contra 

* iines mandati 5 irenu aDer bic ©iraiTc nnficber njdcc^ unb 
'^cMandam perfuadiric iiiiaDariu / cc foltc e^ nur mq^n , 

• tiiac'omiiei«aeftabit daminim. Ut)rt9Cniiii|Ui llier(tcn, 
lA ^mm mandato utilitacem & indigentiam mandabdi 
aitendfi) non mMidatariii Quicqoid^d cam iiidigaii- 
tiam non pertinet , non ad mandatum fpeAatt foalKtll^ 

• i$ rDjrt) / Hjie oben gebacftt / cin anber Negotiam. ' Ergo fi^ 

Mandatum fit Mandantis & Mandatarii gratia , non 

UAum eft ii^uim omdau^ duplc»» j«g* iac ut 

Mr. 



TITULUS XXVIiL 

DE OBLIGATIONIBUS, 

QJJJE QUASl EX CON- : 

_TRACTU NASCUNTUR. 

Continuatio. m 

POA generaconcraduumienumeraca» diipidamusi 
eti^ 4e ii$ obligpdonih^s , .qu^ quidem nott 
proprie na(ci ex concradlu intelliguntiir, fed tnmeni> 
i|uia aon ex maleHcio fubftanciam ca^iuiic^ quali ex 
oentraAu nafci vid€B€iir. ' ( I } - 

...... . - JP^ 

f ^ • ^ ^ ^ • - • , » ^ 

' iU^at Cajus xnihi , retine «un finnniaai a Cajo folcr 
. tam pro eo , quod tibi debeo a fcil. Mandacum & fa* i 
lutio> nam mandataiius confideratur i) uc mandata* 
' rius, i) ut Creditor mandantis. @0 ^ixt utilitas man- 
dantis verfirtt, fo mill(i(IMandatum, DOl tt6i:^f tft aOlii 
' iCit liaanbCC N^ciutn. Vld. Dilfsn. Larva procttra$9i% 
«*. rm fium Jk$r0^.m Gm n Mii^ md. SDctm bic dt5liice 
llllltmnciflcnfol(t)CftMMdaw tdn foa otiUtas con* 
combac , procuratotem in rem foanK BAOwivivf iitf 

^efeutedttm bat ^iec fct)on ctmag flcf<l)m. ©ic Sllccn l)a^ 
fecncSnucinbicfcn §.§. t)cngeiitcnDl)nc3f^ott)fc!)rt)crfl?ma(tcu • 

(S^ jtnD inafltn(0(c!)Cn Cafibus duplicia Negotia. Merillhjs 

i)at ftc() t)ic(e ^U2ui)C9C(Kbcn / ilt au^ cinanDcr ju fcgen. Ma 

«iafDm aliena gratia ifilc(gcmliCl)tCtnMandatum, fonDeOt 
VCtnebenevolentia »t&|ki)Ctdtti «iccin ConfihunmwrtDiir^ 

« fecn i<mi(t) fo miimn , nttt Mfitr tititb nt4K frosc^ 

0) SEBir l)ct5cn bi^[)er aOc divifiones Contra^uum , aujfcr^bic 

• inter CentraAus bonae fidei & ftridi juris, n)Clc()C inlip. 

de ABiomhus ]u crddrcn fct)n mirb/ burcl^gcgangcn. (Slcic^^ 

• wic abcr btcfc aOc untcr btc Comraaus vcros ju rcct)ncniinD^ 

Olfb jtttD tttm OUd) ftcQuaficontraaot aniUfct)Cn. Contni- 
ifins ▼erns tntltcfKt cat eonfenfii; expreA vel literia, vel 
veirbis. Qu . gnijubct OUtft ct donftnfu tacito cin Contra- 
- ausveros? Refp. ©ieicniqcn , mdcbc DtC Quaficontraaus 

ex confenfu facito t)erlcitcn, Idugncn DiefcS unDfagcn : &vx 

MtPCflNI |)CiffttDa; CemtraAus verus, tDClicin Confenfus 

Y j j • . wns 
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7 1 0 . iNSTITUT. JaSTHHAHI LlBi IIL TlT.XXVIIL ^ 

^^^^^^^ . 4, ' * ^ ^ - * iij ■ i * 't'*'!— ' 

De ne^otiorum gcfitoHc» - • 

%. !• Igitur cum quis negotia abfcntis gclTcrit, ul- 
(ro cicroque iiuer eos ualcuncur adiones, qda^ ^gp^ 
lantur negotiomm geftomm : (ed dc^no qu^iem ret 
geftx adverfus eunij qui gelTit, dirccta compccit adio, 
negotiorum aucem geftori coun aria» Quas nul- 
lo contraftu proprie naici manifeftum eft: quippe ica 
nafcuntur ifta^ aitiones, fi iine mandato quisque alic-» 
pis- negociis gerendis ie obcuigric^ ex cpa caufa ii^ 

^uoriim^n^gocia geftiifocr|bc» et&am ignorantcsie^-'! 

mimmmm > ■ ■ l i . f 1, ■■ m j 

▼erus & expreiius t)ort)ant)m iH i birtjifgen adm Con- 

'Cldligatur confeiiitai cadtiii» ut inde ariamr obligario i * 
fdn cooictifiit' tacltui |itt&e.o(fo (Ultt mi comniS«/Tego« 
* -^M obftat» «laodiitoni piif&ctiam-imriucttr»fiiAoini* 

dO} non litf ris , non verbis orc prolatis, Dicis : Man- 
idatum tacitum ift {dn Conrradus verus, fed quafi, XO^ 

(iebttg, Comraaus vcrus fci)n muflTc ? DiefeOb- 
jeaion i)at fd[)on J>oNBLLus , ein reciitc ^urift ^ oemacljii 
(n»il(t)(ti Grotius ^ tm eflcr^ilen ^urijlcn bdk i Viinim 
90tft4) IkibuKt^iwomineQdirtt/^ u t^n DonawM nii(; 
in feinoi .Partittomto io com^eiidiiiiiii gctradt/^^mft atTo 
antgefcOdeben) baMibier nii()rftebte^ barau^ folgec noid 

nicftl: Ergo ill f un Quafi-Contracflus. ©^BnfcitQuafi- 

Contraaus f}ft)en ^ec ni(()t aOe rcccnfirer. ^)ier finb nur 

pofuivae fpecics referiret HJOrben/ n)ie Thomasius , Sxiuy- 

cnius , HvBKRus f(t)on angcmacfet ^aben. 91uf biefe 
f onte man mit bem Confeofu tacito unt) mit bem fa(^o , n)or* 
' au$ ConjcAura cmfluiAf.^ Uiettburctirommen. 

SUtin wm vm mit DicTcr Slnttbiirt nt(()t juf riebcn fcvn i9ia # 
.Ammanfdgcn: (SiiflbcrCooreofn&tacitas dopicx > ooosi 

, qucm omoci fimpUces bominc^. ititcUigopt t g, iuiciisb 

qui omnibus cognicm cft» Taiis confcnfus cft ctiam 
incoQtracfiu vero. mandatum nutu initum c(l vc- 
TKLhi mandatum > non quaii talc, %^ tfl ti au(t) / R^cnU 

nwn ilc() on Den£if(t)f<^((i im.®afl^^ofc i vcrusadeft con- 

traAos» CimHima enim haec funt fa(3a« Unt) Ixrdlei (t)Cn 
contrafttii e« coofeofo darieri oriundos ^idtcn irtUO Dtl 
90.inci: pro cootfs^lKiiTcris, nicTooMAsnii ceotra Ht^ 

isaiM 



9 » 
ft 

PE ObLIGAT. qVM QUASI EX CONTR. NASC. 7 I I ' 

ganCLir. Idqiic uuUcatis caufa rcccptuni eft , ne ab- 
lentium, qui fubita feftinacionc coacti , nuiii deinaii- ' 
daca negociorum {tiorum adminii^racione > pefcgr^ 
profefti cllent,dclcrcrcntur ncgotia: quar fiinc iicmo , 
Ciuracurus eilcc, li dc co>quod quis impendiilec, nul* 
km habicurus eilet ad:ioR««i4 Skoc aucem is , qui 
uciliter geflic negocia, dominum habec obligacuni 
iie^ociprum geftoram : ica cbntra, iftequoque^ . 
cenecuir^ uc adminiftradonis reddac racionem r qno 
caiuadexattiiHmauii quisque diligentiam cpmpclUt^ 

red«* 

^ «mM |Mf|Kj 4edo€irtt* Std dantnr eriam iada, und<i 
fiogi ^dao dar^. pmc onuiibat omfcniiu » («4 £»pien<* 

* u^bm tmmm' S>ie Ug;es muiTm (r(l bcn Coaftorum 

devclopircil. 3ii(t)l Q(I< »i|Ten, IKX^ e. g- bic haerciditaHf 

aUirio fo oiel irnporticcr ^ ba^ Dic Legatarii miebcc it)ii cioe 
adioncm firmam oujlcflcn fonncn j P?cnn jtc 51nmci)'uni 
. - bdmn^ menn fic raifonnictcn / fontcn fu ti lcicOi finDcn. 

Erg^ex qu^ei^l^e ^^non ftatim firitur confenfus ta^ 
cuui-f (cd ex qiioGunque faAo Ux confepfum tacicum ' 
miamm dfdHpiu ^ le^c affifUt t. hi^ dicitiir 8c 

iGfitey (hre fr^tfimhff, (fi ^^Hc m groffcc Umf(t)tt)Cltf 
' |)itr&ct) / unft meun man ndt)cr {ouimcn Q)ia ^ fan moti veraoi ' 

, contracf^um ncnncn/ qui orinir €X conrenfa t^cito > cui 
lcx firmitudinem adfert. In Jure Narurac fan man Cf 
OUCO bfffCC conncftircn i bcnnbal)affCte^: Omnesconrcn- 

' tt{m(» 6iDt 1 paUx ^uafi fic di^. Oriuntur voro 

t) pam ex confenfu esiprtfla» tum tacitOt ^uia voluntasja^- 
cita aBfue eft efficaii ac etpreiTa. Oiimi qua&^ontra* 
An>eft£iduin > ex boc coUigitur, |ii9eiiiinitiii;.confen« 

. fti^ cacitos, Huicaffiftit lex pvMist arquitai naturalin 
hinc dicitur Obligatip cfrc cx lege , cx aquitate. ©io ^ 
Objedio mit bcm contradlu mandati tacito & tamen vc- 

ro fan man 4i<^o modo bcantu^ortcn. 9)un ^abcn abcr ct^ . 

li(t)e fiCmCDnet , bCC confenfus ^achus fcD oon Oem pr^lumt • 
• tUIKtfi^ieOcn 5 aacittiacitumttlll^pratfuiiitainiMr&iKllM^ 
<x afto I miC tff |lt nimcn / qnod tacitu^ cpn- 

fcnfus ftciUkna^a qooUbcc « dioBi aliaa impcritprkiifii- 
ne eolligi pofTit, 3So a6cr aliciuid <Mbtilifatts ivciVkif^ ' 
' |)Oret| ttC cx &fto aliqqid coUigam » ba^ \^ itpaC 

. ' Y jr 4 . itin 
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7 1 2 iNSTiTirr. yu<;TiNTANi LiB. III. Ttt. XXVIIL 

• * • 

rcddere raciaixuai : nec iuiticiu, talcin diligenciam ad- ^ 
hibere, qualem iiiis rebu$ adbibete iblet > ii modcf 
tlius dilio;cntior commodius adiiiiii^ilracurus 
negoua, (a) ■ . • , " 



tMiAtoB$ tAfft cu^ addttq pr«(«iiiias» PrsBfmmto «ft 
. cofi|cAort • JUr Conjeaara abct aci)Orc( Ctn Raflioenic«* 

B> n)cnn (inec in mein ^aup ^ittnt , fo i(i mic aac«/ maS 
cr bat / tacite hypothecicft. 2)icft5 fan t\m I fcec fcinei! 
(oMDecli(t)en BcriianD t)ar / unb cin Saucr lci(t)t conjtciren- 
3>cc Sccmictbcc fcf)licffct fcrnec : 3*9^^ J^oc ao&crn Crc- 
- ditoribus. Ergo amp id) ciu jus in rc ^abcn SRun i|l 

tOKlCDicfcSailCj tin coti(efifat cacicus » fc^ impirrieus noa 
^ Wf^t facile ihCdligit, ac p^tlts ca^Om , babcC i|t tf cin 

' l^rsefaihtafr itnft elwi Mmgfn/ wU in^M ((bcniian 
" pi^teif!/ Dtcfe ConjiftiiriKrttiiiuMinvm/ foftnbMLey 

' ges otft JU ?)ulffe gcfommen. Ei'ex^hoc'9oafi.co«fa*itt • 

sequitatl funt innixi. De vocabulb §>UaSI nota : J)it 

giom^r ncnntcn aflc? , ma j nict)t proprium »ac , nicbt ve* 
rum,unO nurcirttgc (6lcic|>^citl)atte/mitl)cm®oct^^7>i<S'/. 

' Vid. Dtfjert' fufha : An Sioki hruHs ratknem ir$buani^ 

' €?<ifl ctn StoicuM vocabulom. MiRiijMHHit gcwfcfm/ . 

tticDiC quali^cMMrtfifN oBc pt^xtme aodRfifco roiBin- 
^eMftMi v>^g* coiiiiiitttib^a4*ftdtflttani^»^tliihU 

'«landatanH haetidlbMis alBttar ad litaranuii obtigaciottanb 

' ncgotiorum gellio ad mandatum. ' • ■ 1 
(l) UntCCbic Qaari-CodtraAus Qitt)6cet alfb Negciiomm Gfffh. 

SEPaS flcf(f)i(()t baki) ? i|l (cin Mandatum oor^nDcn / 
fct)l)abcDcmanDecn meinc@act)cmct)rrecommcndicct 3n* 
in)if(t)cn Da$icbt)cccetfC|Dcrftc6cft bu mcinc ®a(|)cn/ ^^"'^* 
& getis itti negotia mea , nic^t anDcc* aU n)cnn bu Cttt 

* ; Mandittom (Htoc|l> bu |)a(l abcr (cittcf I 8ilctn bu 6^ ciit 
dutcr ^rcoiB^non mit, nhMncDmil , Da^ ci mtr nit^t unanoca 
ne^m fconmiirDc/menn Du Dafur forcicft. Quid coiiigitul' 

» cx hoc faAo , Da Du mcinc Negotia wtftc^cli ^ gii(t)t^ an* 
M , ai^ pu moQcfl mctnc &a(t)cn n)oi)( in act)t ncbmcn* Ab- 

fentis & ignorantis negotia Utiliter gero ex amicitia. 
tm DCm ContraduiMandati fe()C nat)C/ g. DU bi(l DCC^ 

^rcifct / t)ic8c()inMn w«ntn oonDcincm ^aufc scriffcn , ic^ 
ldf|isitjtaobonnnenHi3tc9clnl)^ aBcnttt^bii^gcfrap 
' flctlHiilCr m&cftfffMconfamirei, m^ncnufeu iCfinmfftiQ 

* fcQn n^oacn, cbcnoaj gci|)aut)iiOcn/ abcr umfonll fani^ tm 
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' De OiLfeATfONIBUSf qjTife QUASI &C. 7I j' 

. , L-i_ 

' ' DefHtela. 

X. TucorQS quo(]ue,(]iu ciicclx judicio tenencur; 
iion proprie'cx concradhi obligacx c& imclKgimtiir^: 



HKlKbcgcbren. InuelUter iion ^eruntur negotia, Dena 

mnncfioci Negotiorum gef^or Dcm onbcm \)iiu fagcn foU . 
(cti , cc rourDc cbcH fo accurat (tuf fcinc Negotia aHti 
g€bcn / C5 rciirbc tif mtilcn fo m«5 mituntcrlciuffen^^lms 
htfiit mbgcn i ^ (Hluc a()ci; t)cr an&crt vfogl :. Ia^mei# 

m@a4iintlct)cti Damnum nemim cft iofoendum. 9(t| 
titl railMMiablc^aRcef^ niiif-iC)^ MliN:«(Ktlf ne wilicec 
'^fhircnii td€ > & dikmiiihvt ddpft met datmn tefiuti^r 
^'^tMfl^. 'Hmc a^io negociomm geflonim direAa 8r coo- * 

traria. SBeiin i(t) fubtiliter raifimnire, fo i|l ii cln Man- 
datum tacitum. Iffio alfO CinC Prohibitio bfl ifl, Da fan lege ^ 

- Natur* gcliio concipirct IDCrDcn» fruftra qu^eritur 
' de confenfu tacijo • ^bi de expreffo conf^at difTenfu » (4 

i tpdret)cnn/l)a^.t)eraiiftcreni(i)(diflencircnfonte ^rMvwsm . 
vDechf. Sdhhath. tjateincnCaium» ixr ^iei)ec gcbim^ e^g* ' 
V S)ii tdflcft ttticcc Uf tDIocMri bie ooOcn Mkhai ecben iiC9miEn# 
. i(b (omatcDarju, unD ocrfprectK iinD seoc ibnen gicicb loo. 

9iti)lr. pro redemtione tua, prohibes me dare « fed tamen 
repetere a te po(Tum , nam diilentire non potuifti , t)U 
|)atl fcin DiCii;( u&cr bcin f ebcn. Negotia autem geruntur 

* .abfencis» cujus caufa initio hic Quafi-Contrados imro- 
diliAi;is efti fed fi prxfencis negQcia geruntur, tune ed 

' Ycrvi Coritraaus , %i i|l etn Mandatam*^ S)cnn Ci 1(1 ja tlMl 

itiiic(tiiiiti)cn, l^ajlic^imbbcraotHrfrtwiinbepbefiegcnv&^ . 
. ft90nD, (lumm fcp, i»Ai^<mifcbiaiibccrc))cniMrDcn. 

Nam fi fcirem 9 negotium meoih geri & taeerem , Da 

- aift C8 fo mel / ac fi verbis manditrem Hnt) Darum ifl 
Thomasius Darauf gcfaQcn / t)a§ inter confenfum tacitum 
& prjcfumtum ciUC Differen^ fct). Jlflcin in eo cafu» IDCntl 
tincr aWnttdrtig i(l , quilibet imperitus facile colligerc' 

f «teft confenfum A M btnflCfcnr ocnn cincr a6n)efcnDtil^ 
jian icmm Coniciis }u DermutDot mc^ mifoaiiircnf brau^ 
. j)a ct bir mm ot^nfct^ltarangcncbm gen)cfen/ ba^tcO 
in t)eifter 315mcfcnbeit t)ir bie SreunbfcOafft crmicfcn unb fuc 
beine®aeben fl^forqet/lo murbcjluDcr irraifonnabielle SRenft^) 
fcnn, njcnn bu mir DieUnfoilcn nitfct erfe^cn tBoluil- S)ie . 
Leges f oinmcn mir aucl) iu ^)iiltTe, bii mufl aaftlcn , unb t)at)c 

- # OU Dcr Negouoium gedor , adioaem cwtrariam 
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nuUum enim negodiun inter tiixorem &pupillum 
CX^BCrahitur : fe<^uia^ane non^3C,|iiale6Qio ttn^tur» 

2aafi ex contradtu teneri videntun ^oc totcm ca- 
l^utucE. funt aitiones. Non tantum enim pupillus 
cum tutore liahet tutelae adtidnem y Je4 & contra to* 
tof cum pupillo hatr^ contrariam tuteUcj-^fi wt\ kn^ 
f^ndfixit aiiquid in rem pupilli, vel.prq eo fuerit ob- 
ygatus,aut rcai.fiiOTi crediisoribusejui5obligayerit.(j) 



t' 



t)it bicft ad indemniiatcm pr«ftapdam. J)er dominusrei 
^ ahtt bat aftioiiem direaatn (DtcDCC U}i(^i »4 r«uoiu» ffi^* 
. Jendas , pnrftandafnfii^ culpm. •; ; , :i 

C?) ©tr anbcre Q?afi-Contrad;us ifl TtdM//» ^^yfi^» bd QMpMiti 

n)icDerum bic Intention anfe()Cn moflcn. In omni tutela ad- 
eft fadum. ©Ct Tutor untcnicl)f f fi(?) l)Cr Tutel , Ct con- 

' trahircc n\(t)i mi( Dnu Pupiiio cxprcfle . mi fct)licffct man 
' «tcn ^fettiem fado nitort^ ? Refp. SBScun man it)n fragen 

. ttteMAivaifr Xutor ftc^diotcn tDoac , fofbmccrni^t< 
«ti6er»antniMcn/ (iU »afe^ l)e(>at|eii , fotu 

bcrniTlcc&nunaaftkjen, OemP»jpinoprofpicircit| uttbion 

^ lli(6( tacdjccnmoDc- Wca nitoris inroWt fideai. Taatm 

ronfcnfus cruitur cx faao tutoris. Ergo muf CC 9iC(t)nunfl 
aWWrt/ fur aflC^ ftcbcn, lucrum redderc. Viciffim fatt 

fccrtucorjumPupino fn(]en, roeilmanfuppomrct/ toafcc 
flug fei) , o5 cr prxtendice» lonnc ^ tKtlec ba« auSoeUflte iiicl)t 

WtnWHt fricgeft : Ergo indemni# ftnraiidy$ cft tutor. 
'HHic^oritar aaio tntda^direaa tmtMfUu . Sed quid, 
' 6 weor hmtittter gcrwt tiitiiaiii» luwi fiwccrct^ fiinm 
oflicium, ut tutttr, obligatos cft> qui gcrereutiliterta- 
telam & dcfenderc pupillum dcbct. twnnec aUCftrflllft 

f cin SBBort fogtc ? Rcfp. sSBcnn er Dic ?Bormun6f(l)afft inuti- 
liter t)crn)aUct / fo^atDcrPupiiius, micgefagt, adionem 

difcAain comra .tutorcm ad rationes rcddendas & prae- 
fta&dam Calpaffi levcm. SDa RUn aftec em faAum utile 

ciite rccmmoiffimce crfocDect, ft^ t)at \>tt Tntor aaioncm 
tMmtnciam oricMfeoi IMipiOtn/ Mr^a mupMii Tuton 

itKJetnnltatem pncflicut- SBcniKlbtt BCC Toior niS^tOP 

i* otaHBcn foa , utiUter gelfiffc , fj> oiuf cc ig^mH 
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De Obligationibus, qvje qvAsi &C. 71J. 

. De rei eommunionu 
. $. 5 . Item 9 il inter alk]uos comfminis res fic, Qne 
locktace: veluti, quod pariter eis kgaca donacayc 
eiiec: & alcer eorum aiceri ideo ceneacur commurii 
diyidundo judicio , quod (bius fniAus ex ea re pcrce- 
periCi aut q^od Ibcius ejus folusin eam rem necefla- 
rias impenlas £et:erit : non intell^itiur ex' concrado: 
proprie obligatus ellc : quippe nihil inter fc contra- 
xerunc : ied quia ex maieticio non cenecur, ^ailex 
cbhtradu («^neci videtur. U) 

_ . ■ .... 

^4) In omni communione non eft fociecas, ftd in omni 
focictate eft communio, fed talis comraunio , quae pro- 
ximt ad focietatem accedic Sociecas requirit confen- 
fum expreffum & rpedaleoi. In Ibcietate f(l iiflemo(K 
contraAus verut O0r^ergt|atl||ffi^ ittir comtmmio fm 

^ fomaien fiite coonrafta. wtweniiiititidltincine COflDH 

'tnunionetn deHberativam , fcil. focietatetn » fonbertl OUCQ 
Cint Communionem > quae ex accidenti & fortuito fit» 
finc lege focieratis, fine conditione certa, fme confenfu 
cxprcffo. 3)ic Communio fommt OJtC Untcr Dit Quafi- * 
Contra<^us tDt^^n DtrAdminiftration )Hl CinCU Domini com- 

inuots» .5tan Dtr onDcre Mnn DcncNn ^ Dop bic @act)c tt)Qi 
Cdfletn^^rc? DoftcriNeiUveimenaaetnbeMtenfoaefOb^ 
Mnan&eni9te(|)ttunia&julcgeii? XMartMctnnilcopCea' 

ttten ad omne lucrom commuaicandiim» in admintllra* 

tiooem alterius pro parte, n^cnn CC onDcrt raifonnable fct){| 

iDia. ^ingegcn f an Dtr onDcrc Dcn ®d)aDcn nict)t oOcin tra^ 
flcn, v.o, cr^airoagonDcrSacftcbctTcrnlajrcn/ ©cnnbol 
S)QXih n)cl(^e5imcQcn9cfd)cncfetQ)drDen^ boufdaigifi. £r« 

go adeft obligatio reciproca» dic linc adl^cnun commu*. ^ 
oicandum > $if nnlKrc ad inciemnitatem alteci piarftao- 
ilm* Comuipiio adeft pro.iiidivtfo«a&e(in mcnte \j/ki 
feOI Wtt tHKt> pattei , IMI tQei(en xm 9 domioium Uei&et pro 

indivifo. ©IC Praeftatjanes obcr ftnD Dod) dividu» a«f DCl)* 

tocn gcitcrt. Qu. gKnjfcn roir in Dcr Communione DUibcn ? 

Rcfp. gicin* ©0 lanflC mi Ober in communione flcwcfcn/ 
DCCHcftCt ffCt) frCOlic^ / DO^, Weil n>ir communes domini 
^ ftnb/ UnDi4) ettOOl OUf Dic rem comnmncm gciPcnDet , foU 
W Oi(0t wmo donaodi» fOOtK({l aoimo tc oblijaadi • 

•efc&e» 
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' < 4. Idem juris eft deeo, qui cohacredi famai» 
ercircuntb; judicio ex his caufis obUgatus eft. (i) 
1 . .. . De aditione /jareditatu, ' - _ 

V y Hsres qnoque kgatorum nomine non pre- 

mie e3^coptra<au pbligacus wtelUgitur (t^ue enim 

. , ■ . cum^ 

• • • - ■ ■ ■ - • • — — — — — s 

Sanbcr6(Kb(/ oUbtt, b» muf] <i imc alfo ^uttDui- 

A damnum refiindendnn». In.»m©cpmmaaione ai- 
eft confenfus tadtu$ •& Iprxfomiii. . «left W»Dp* 

' ffilti*a)ie t»irobennt)«: CofMwone OUtbtri Bwnen, «• 
" S i&«ntnn)irau(babtr(ten/ n)?14)egau*btffrti|l. Com. 

Inudrenim eft mater . litium. UnD Da finDCt tXXmmM 
Mni Condiiminus ni(?)t (l)cilcil roia , Dte aft.o de com. 

• Sni »vidond6 (lati / n)cl(De A<5ioA au(^ , mt oben on 

Swort^en/iaVo^cnda foqeiate a^^^^^^^ UnJ 

• ; Se Aaiones ex ipfo, Cont«i«o reniw a«4>;.nut M 

ewitraftum implendum gtDoCtn. . , • 

<0 «ftewnnt(t>taOeiiMesf»galares. fonl><rn««*'»';"; 

' e.e JMcreditas, »n communionem immn, m\' 

i S 5o.iiiwBitevh«editat« oba teint?9Iaf»p<D ifi/ nwl 

SftflnePrt»«*ion<r^|. Ad hsereditatem vero d.- 
•.SdJndam Oabe tct) bit adUonem ^^,^^''^^'' 
tmlia rox fienificat hxreditatem, «* 

^ im&stbetunticanbecn mn, Da^ 'nif^*^l,*iS^^2' 

Stfinfoa. Reciproca quoque eft oblig*» «xc»^ 
IBi iad» '& «quitatem pro fundamento habente or,- 
imda, h.«. ex Quafi contraftu. SuCommumo itl ni(Dt 
felbfttiti Qaafi.C6ntraau$, flbtrbieft reaptoc* pratltaeio. 
Iies fommthest dbligatione. «nD Ditft ex confenfu tacito , 

J^S & «quitlte. !Da&«babc«!H*tei>oa«««e|^ 

obligationem in quafi-contraail»as onriex ««pnW»- «| 

ift njabc / ober cl t(l remotius jjcrebct. ©le Admmiftrat» 

M SjS fundamentum proximum ; Dal)tC tnrnt()tt Dlt «qoi- 

t». S)«iSCort c»»m«»« jfiaa ftDon an / UiJ t>« ^Ww) 
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€um hxxedc , nequc cum defunctp ullum iRgouum 
legauarius geilille proprie did poceft) & tamen. quig 

cx niiiicficio non eft obiigaci^s, cjuall e^ concradlu de- 
. bere incelligicur. (6) ' ^ 



(6} ' fUniMii SiMp t)eiffcl mcQita lejatariorom dn Qoafi* 
VConcraatti. Qii. SBol)er (digen btC Lcgararil igrc legata 

Don bcm Harrede ? SEBie ift cc ibncti pcriimaliier obagircr ? 

SDcnil dc adionibus ad legatum confequendum rcali- 
bus rcbcnroir biCC niC^t, de rei vindicatione, dc hypo- 

ihecaria adionc au(t)mcOti t)cnn(jiflnict)t aacjeitcincrei, 
* font)ern off c eint pra;ftatio eincin legirt ; tnt Legatarius muf 

/ CiliC obligationem perfonalem hxredis ()abcn , V^Otani CC 

i^n Manflentan; w^tmmtbkfi? nefp. ^ieriflfci^ 

nc Conyencio ftorgangcn/ fcd te docei; Qui .Tii^..cife 
h^eres, omnia faciae cx tcftamcmo 5 tcnncrmiSlacicte- 

flamento fcin ju* l)aben. 3)cr Hasrres fontc m(bti ariDerl 
fogcri/ n)cnnman it)nfragcnfoltC/ aUn)aSim:i:cfIamcm|le< 

. ^i itaque vult effe h*res cx teilaiDento , faciat 
voluntatcm tefta^oris. 2)CS Tcftaroris 2BiQH(l aurt) Ut^ 
&t>tnWii(it- Ergo ctiam fcctmdum cam omnia impk- 
re dcktt^ H9te voluotas hxredis pracfumituri huic con« 
' fcnfut praefumto lex.ad^itp voIr,ut hixrcs folVaie 
' iegata. Quod dcbtti fotvat hacrct » inde ciR » quia re» 
Vpraefcntat defunaum. Sllfo bm^tH biC CfwBtorcs Jct^ 

' ne anDccc AAion flcflcn i^n/ ali gegen 6en «lefunAum, 
I)eniil)erh2:rcsi(i9lcid)fam bcr defiinaus. c« balicn i»ar 

MClCDafur/ quod hscres ctiam creditoribus fc obtiga/ie 
credendus iit> |J ijlabcrircifli bcnn biC Creditorcs ()a&eh ^ 
nt(t)tn6l()itt/ eincnquafi Comradumflirpct)» aUcgirot^ 

iferc SorDcmnfl gritnWtt ^ auf einen vcrunf eontraanm de- 

"fcnAiy qui non tahtum pro fe» fcd lebk^ kmde ooii* ' 
traxit, unD nJCim bic bona dcfimai au(Q Dcm/rifco (m^ 

^cim ftclcn/ fomupbicfcr bcnnod^bicCrcditoresbefricDigcn. 
SJcobcm Legatario abcr i(] c5 ariDcr^ > bcnn bicfcr l)at fcinc 

?Aaion gcl)aWadvcrfus teftatorem , Ullb bcrdefiindus fer* 
ne Obligation crga legatarium. Ergo f an aucb Icifle rcprafc; 

fct>tirer n^erbeh. Der ftrbe foO aber bie Legata auljaWm* ' 

iSoU iadicat obHgationem » uodc vcro ca obligatio? ati 
tx conflKlb ? ex deliAo y Nod/vchim dtfcdntettfu ^ 
. cacito y praefumto acqnirati fubnizo; 'SDcnn>(B'll)i((tt fi^ 

unmmSm i wwn cdUwicntQ fcw^ tinb t^odi , 



7 1 8 Institut. Justintani Lib. III. Tir. XXVIIT. * 

^ §. 6. Item is, cui quis per crrorem non debitum 
(blvic 9 quaii ex concraftii debete videnir. Adeo 
cnim non intelligicur proprie ex contradta obligatus 
eUe, ut,fi certiorem ratioiiemlequamur, magis (uc 
(upca dixknus) eix diftimdU) quam. ex.cdntra^ po^ 
fit dici obligatus elle. Nam qui folvendi animo pe- 
cuniam dat, iu hoc dare videtur, ut diftrahat potius 
negotium , quam cbntrahat. Sed canien periilule is » 
qui accepit, obligatur, ac h mutuum eidaretur^ j5c 
ideo condi&ione tenecur. (7) 

' • ' - - ' ■ ' ^ 

ten Legatariis HlCt^tggcben tDOlte- Hic adeft obligatio no- 
*vaV quac nonjam ante teftamentum fubftitit, vel ante 
tcftatoris mortem. ^iligegen bCQ ^Ctt Creditoribus , 
^t)Cr haeres b(f(i(bi$mmuf / adeft ebligatio vecus. 
(7) hMHi f^htti» tOcsm into qusi&Contraans » WciljS 

ctoa j dl)nlicb<B i|] init bcm Mutuo. ^itr i|l alfo de Pronm^ 

. tuo t DOn mWm (t^On Unter ben Contraaibus realibus »:iKel« 

^bung flefcbcben, bie SHcbe. 3lemli(l) mcnn i$ indcbitc be# 
i«l)U/ fot)abci(()jmarntc^tQcfaqt^ Daimic ej becan^ece 
tDieDcr Qtbcn foQ. 'Meia Djkfc j faaum ifl alfo beftbatf cn , 
iMi tein tluger SRann pr^cendtcen tDirb / bafS td) el 

liMl^llfoa ^ 0))9M)CIUtCRlOO(iett: Ex ind^m folactoM 
jer ccromi faAa non pra^umitor donario ; tDOItl tl^ 

MKEe / ict) bin e j fd)ulbia , fo beacfe ic^ n!Cl)t , Da^ c< ii)itt 

• jitcncfen roid ^ fed habecur pro mucuo. .Rcddcrc debct 
alter in eadem quantitate^ & quali ate ; taclrus adeft 
confcnfus , baf eS ein Mutuum fei)n fofl , fi indebite fol- 

' , vam. 5ajcilabcr. nicttaOe fo raffinirt finb , eS lu dcvelopi- 

t(t)# bioc lex huic cooieafui tacico. adfiftit) & condi* 

' ^ij^iin^ ied^ici concedit. Sin dnbcrl i|l e5 , t^cnn ict) cf 
lctcntdr jctl)an tm& toabUt , im& tcb mtAH ex poftfaAo c< 
ttiebcr forbern, tum deiiaire ccBfeor » rneil fttTolt&cmS^ 

n)icbcrum feintluqcr^lDiannanber^urtbcitetifan.aUict) babc 

Ci i^m gcfCt)en(Ect / ti ffiemer indcbitum folvi, jDicmct^ 

flcn Controverficn abcr ^n^fi^bcn au^ bct deGnj|jDn, n>a# 

indebuum fCQ. Intcrdum vidctur nihil dcberi , fed c^- 

, «cQ^dilmiri fcil. dviUtcrt fed naittKaliter. Ex» 



^ ' Digitized by Google 



Db. Obugationibus, qvM. qvAsi Scc 71^ 

' / tlitur. 

§. 7. Ex quibusdam tamen caufis rcpeti non pot- 
e£l > quod per erroj^em non debicum folucum fic. Sic 
nmnque definierimt vetereSf .ex t^bus caufts infi* 
ciando lis ciciciL, ex iis cauiis non debitum fblucum 
repeti non polle : .veluti , ex lege Aquilia , item ex 
legatp. Quod vetms quidem iii* iis legatis locum 
habere volucrunt, qua^ certa conftituta, per damna- 
ttonem cuique iegaca fueranc# Noftra autem confti- 
tcttiti , cum ufiam naturam omnibus legatis & fidei^ 
commiffis indullit > hujusmodi augmencum in omni- 
bus legacis, & fidfiicoamullis extendi voluic: ied noii ' 
omnibus legatariis hoc pracbuit, . fed i^tummodo in 
^lis legatis&: fideicommiilis, qu« taixofandtis Eccle- 
iiis & ca^ceris venerabiiibu^ Ibcis, quoe religionis, vd 
pietatistntuitiihoiK>rancur, relidaiiint: qiix ii in^-. 
dcbitafolYantur, nou repetuutur. (8}, - 

' TITU- 

gr. fi iilius famllias, qui cxceptioncm SCti Maccdoni'. 
2uii habec» folvic> lahii repetic, ^uia naturaliccr eft ob« 

ligatus. ' ^ 

(t) Huc pertinem capfx > in gttibus fis crcfcic inliciandai; 
jDcC Ador bmeifer e.g. daimuim datum ;cffe> imbaeftt- 
ffiir<tcifUCi.9it^r. MmupDaKeuf|kl<diipliim»||ClllU4f 

,^ 4*9ttl)lr« ftCiaftblL faidebite futdemlblvit) fed propcec 
inficiationem \u ni-diipliim circfcif. b(f(t)affett 
. Olil Dem dcpofito mifcrabili , ibi duplum indcbitc foW 
yitur ratione poeoai, non ratione contraftus. Idem .(?ft 
in inlkiatione Jegatorum ad plas caufas. Scd notan* 
dum » qupd non q|iaevis pia cauia.aopficdiac rcpctji^io- 
wta^jf M: ffit v(4^cpi,» .quft btc a Imrimm} . dottf^ 
&nt , un^ JMIR jUtait^<mc»iQe « ^ fi fic|)0(f t CtilCtitlt^ 
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TITULUS XX.1X. 

PER QUAS PERSONAS 

NOBIS OBLIGATIO AG-. 
oyiRiTUR. (0 

' De ojuijunt in poteflate. 

EXpofitis generibus obligadonum , qua M c(m- 
traau, velquafi ex concrafttt nafcuntur-, m<t 
moncndi funius,aGqairi nobis non foluiii pcr nosmec- 
ipfos, fed per cas quoquepcrfoiMB', quasiiinoftra. 
poceftace funt : veluci, perfervos, & filios noftros: - 
ut tamcn, quod per fervos npftro$ nobis acquiricur, 
tocum noftrum fiac; quod autctn pcr Uberos , quos 
inp9ceftai,ehabcmus, ex obligadone fuerit acquiu- . 
mm, hoc dividacur fecundum miaginein rcrum, pro- 
prietatis, & ufusfruausi quam noftr^ decrevit coiv . 
ftitutio: ucquod ab adione commodum pervemae, , 
hujus ufumfruaum (Juidem habeac pacer, propriecas 
auccm filio fervecur, fcilice^c pacfc aftioncm movcntc • 
fecui3Ldi5m.iipveU« noftrx coiifti<.uu^^^^ 

" '^ ' De hnafide pojfej^. 

'4. I. Itcmperliberoshomincs, & alienos fcrvos , 
quS bona fide poflidftmusi acquiritul? nobis ; fed tail^ 
tom ex duabustaulis, ideft, /i.qui4 cxopcm lutt» 
vd e« re noftrti «cquir/uiu , 



(1*) ©kfcn titul ft4(tt'>tiirfAMws f&9li(t wegtajftn Itainmr 
(Deil »on benen Darttf ent^altenen ?K«terun on DecfdDiti 
Ijchtn OctW au«aiit)rii(t) flebonbeU nH»rDe«. Nam obii- 

Cilio ^iittm aequiritur per nosmetipfos & pet eo$> 
qubi k pbtetote habemus , h. c. per liberos & fetvot 
Um" pldpriw quam tofuttuauarios , per fervos ctiam 



• « • 
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Dt Jervo fruBuario | vel ufuavio. 

§. 2. Per eurti quoqiie fcrvum, in quo ufuinfru- 
&uai {vel jilum) habeaius , lin^cer ex duabus iiU^ 
caufis nabis^cquiricor. - / 

Dt Jirvo eommunu 

$• 5. Communem iervum pro^mnimca paijEe do- 

minisacquirerccertum cfti exccpto co, quod no-' 
minatim uni fUpiilando $uc pcr cradicionem acdpien- 
dai illi ibtiacquirlc; veiutt» cum ica ftipulatur^ TU 
Uo domim tneo dare fpondes ? Sed fi domini iinius juC- 
fu &rvus f ueric ft^ulatus, Ucet antea dubicabatur» 
tameti poft .noftram decidonem res expedita eft > uc 
illi cancum acquirac» qui hoc ei facerc JuiHc , uc fu^ 
pra di&uineft. ' 

* ♦ 

: TITULUS XXX» 

QUIBUS MODISTOLLI. 

TUR OBLiGATlO. 

De Jo^thne^ 

TOUicur aucem omnis obligacio (blutione ejus» 
quod debetur : vel li quis , confentiente credi- 
tore^ aKiid pro alid ibiverit. Nec intereft , quis fol- 
vacs. utrum iple, qui dcbec, an alius pro eo^ Libe- 
ratur enim&alioiblveme: iive iciente» iive igno. 
rante debicore > vel invitn eo £ilucio fiac Item Ci 

reus 



dmna». S)cr iin^f tM^ tfl/ taf »ir »»m ouf 

rem gcft^ 1 quts nebb fcm acquifiv^r« t)m cbec 
rcbcn m de ilblii^tttlllfiikis. Obligadones offibas in- 
hxrent. 5®«! tiun bfT filiusfamil ias nn& fcrvus fejn 
homo a oifi diverfus «1^ (0 ^on C€ inw aiK(^, acquiri* 



'f^Z iNStlTUT. Jusa*JMIANlLlB.IU.TlT.XXX. 

reusrolverit, etlam ii, qiii pro eo iiicervenerunc, 
liberantur. Idcm ex cohtrarin Contingit, fi fidejuC- 
£ov lolvcrit : nun cniin ipfe iuius liberacur , fcd^tiam 

rcus. (i) . ' • • 

/ Di 



^l) Habcbant Romani in evolutione obligationum folen-» 
sutates fua$9 & iic etiam in extindione earum qUae- 
litufiiibtt» ao pcr ^cepdottem i per pad»m dc non 

' . peceiHk) toUatnr obli^iOs m ipfo jtire f la modo tol- 
lciidi iri>ligationctn pcc exceptioiiciii adeft fiiAjam Pr^ 

. torium. Si ipfe jurc tollitury omnis fcintillufa cxtiit^ 
guitur. & ador a judicio repellitur. Si per exceptio- 
iiem> nou in totum lollcbatur obligatio, fed juciex pc- 
daoetu cognofccre debebat prius de faAo contradx pa* 
AioQis de non petendo. ^ Si appitfei»aC» abfiiljrcbatur 
debifor» & clidcbatur afiio pcr cxccptionem. Miilct 
iaAufD Prawris Sc ipfam legcnr ita ctictofc difcemere 
oefciuoV. OppQnicor ItbcMio ipfo jure pcr cxceptio* 

nem , ml i)icr ein fa^fium barju tmnm muf gi mcr&cn 

inbujitnJitUl ^.^'^o^i tollcndi obligatloncra reccnfuei^ 
quibus ipfo jure tolli folct obligatio, fcil. Solutio, Ac- 
ccptilatio Nbvacio utlt) contrariua confenfus. fyiUQiQtU 
pcr excepiionem toHittir obligatlo infinitis modis. Ipfo 
joretoUicor QUjjptio» dumfolvo.. ^ltn tifl iriW in^ 
icndirtt blXt) bCQ ttC Obligatiooe cine Caofam ac praril^- 
tionem. Caufa ^iffct bcp DCtt 3ut*i|l<n pratftatio, Vid. 
Ttt. f ' Cau/a data caufa non fecuta, SoiuUonif vocabu- 

lum im tnan Uxi aUcn liberationibus br<iu(htii unt Dcrilebtn 5 

^an nennct XlUCt) Compenfationem unt) Acceptilationem 
Cinc folutioaem io fcnlu fcnerali. $p\VL tf| oaturolia pra»- 
ftatio jU t>er|]c^ cjiis» C|u»d debetoc lovit» rcs alia 
pro alia ftdvi nequit o rqoia. Vcrc tamco acqui^oU'. 

' fcotadmitcinir» c. ®ott) fuT 6tt6cr itrlli&tra0un(i ctiiet; 

6(i)UlD, nam^^irum argeOto cxstquariipdteft*' ^ Vid. L 6 f. 

i. de Vtth. Ohl$g. SCDrcbus fungibilibus(j(bci C^nic^ 
an^ ut deiur vinum loco frumenti. folvit , vulc 

liberare in toium. £rgo obltgatidnem vult extingtiii.» 
. puB^aii» quod rtfyibf vocabant. jDic Qbliga^tloo \ ra« ' 

buia ccraia fcripu,n)uct)ibiir4>M>^ ouiiimm %ia > bic 
Sionicr iM^fcii PuoAa tMiritt/ M btttfct ^i#0ircii. SMi ' 

, (Uii{anuiian(rf((iRnPmGpiu(0 ^otili oiogUL^A^ )Su 
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* De acceptiUUo^e. • 

1« Itcmper acccpulacioacm collitur Qbligatio. 
£(l attccm acccpiilacto» iniagmaria iblucio. «Quod 

' enim 

4^anbfcbritfr tfrariggehlgctijti^anavrrefic^ge^cffi^ 

tct Totum debitum folvendum cft. Qui ergo vel i 
obolum adhuc debec, non libcratur, nec repetere pot* 
Cft chirogf aphum , ufque dum huoc obolum folverir^ 

.2>ic 9i6mcc ttnO ^u&cn uaairun Me debit(>re& , in 

carcercti coftjiciebant. T)tt .@(t)ahM « jeiMldl »1111111 nifbt 

' oullwn jttttftr , bif « ben UQtin ^Bcr ImWt- <£r ^ 
fonfilrte imtt) D<m Jurc Romano ftrifto qan? «|iH > tenn cc 

n)ar nOCt) dcbitor, Qbcr nact) Der Au]uirare UnDvirtutcijhS 

n>al anD(r8; l)an)arc$aiiciDing5ju \i)<[m, ba^irnicftf cm^ 
mat)l mx I m tin t)armi)a^iiiir igninariicr* ^TOan |]cl)a 
barauB , mt mit 3uri|liict)c ^gatOm w Dcc 55ic6cl itiio , 6ic , 

' IDCnnclfCinePoitillctpcCiXHR^a, cx Jure KotnaiiomtiScn 
. ttftorCtQ^crbcn/ UnbOOlWiaKCrpriaiaorum rheologprum 

^ oipiieacio nitfyi rcktici/ mnn fic nit^r ^itrtilcn jtdO* 2>i( 
Sipoilcl lcbtcn utlD manDeltf n ia in Dcr 9iomer ©cDiet. Bai ' 
efcinpelau^Deu ygpifJcl an ^cn i^htiemcn i|lofen Da qen)C# 

fcn. ©er^ifct)Ott iuOrleans, D'AuBFirmfc, crtcumc MC^ 

fcJn)ol)l, uiiD fct)ricD Dcsrocflen an Mekillium, cr moifttc 

frOCt) DCCfC loca Scripturx Romanam Hidoriam deliderantia 

. rc(^rfldrcin 3)a^t)atauil)MERau0s9ct^M£;«/»/«^ 
t)at i()n expiiiM. O&mit» int^cipjig iHttod^ crfmint/ iHif 

]»ietc loca in Dcr 6cbri(ft Hne Jum Romani doftrina de 

adoptionibus &c. ni^)t crf lai et mcrDcn f onnen. SBeecincm 
, ©cieiflcn tan DaS Jus ftridum betracttet roerDen ol)nc35elci# 

bidUnO Dcr i^qyitdt* Totum debitum folvat, quadrima . 

die) i.e« ^crmiusiDcifc tan nid)t bcja^lct ipcrDcn invito cre» 

ditore. Ex arcjuirate abcr flicbt Dcr Princcp* fti^citcn DCtt 
Pebicoribos cifcrnc ^ricfc. Si liquidttta ci|in illiquijdo 
dcbeatu& Umitdnm eft &Irendom. Illiqutdiim non' c(k . 

dcbitom , ttfft Grammatite , Darubcr fart Dcrfal)rcn n)cr* 
' 6en. Caveat crgo Advocatu^ , Dafr cr iu Deralcicfteu l)al6 , 
liquiden, ^alb iiiiquidcngctiulDcnteiniiquidum gc(lc6ctf 
fonltimiSerc0bcial)lcn , uuDmeqni De^ iihqiudi do(|) noct) ' 
* irerpondircn- €bcn Dcfmcflcnldifct manctcr Dcn Proa^fol)* 

.Rn/lint^ tabld Mliguidu^n cum p^uido. .iw^vcre^ pro .* 
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cnim ex vcrboruii^ obligatione Titio debetur, id li. 
veiic Titius remitfere» pote^t fic fieri ,' ut patifimr 
hxc verba debitorem dicere : Ouod ego tibi pnm fi^ 
k^bunt dCcipiHm i 6c Titiiis refpondeat : Hdbio, Sed 
& Grne poteft acceptilatto fieri : dummodo.fic fiac, 
liLtLatinis verbis (olct exigi:. ix^i^; XaCm Sti9o!^at ToVa » 
hMCfSv. Quo genere (ut dixinius) tantimi ex ibi* 
yuntur obligationes , qux ex verbis confiftimt , non 
ttiam cxti^vx. Conlentancum enim viluni eft > ver- 
bis £ai5lam obUgatienem aliis poile verbis diflbivL 
Sed& id, c]uod alia ex caufa debeciw, poteft in fti- 
pulationem deduci , Sc per acccptiiationem dillblvi* 
Stcut autem^quod debetur , pro parte rede iblvitur »^ 
ita in partc debici accepcilacio Heri poceft. (x) 



aiio 4oUibet poteft, oiMl) ciii frcmbcc^obnealfttiCo&feiif 

1Ulbll9r(Kr9C{)Cn&C FidejiilEoo. (StnlM^cr teriius felreiis 
negotia aliena geflit , m\b dfo forOctt cr boS Solixtuili toic# 

bCC aAione ncgotiorum geftorom confraria Invito ct* 
^ iam debitore folvi poteft. Debitor i|t liberir(, Creditor 
' ' teCfltlUflet/ afcer i^ai 6a Uun aAio mandati aut aegotio- 

• rom ^io f)ati ; forfbecn i(b iaffc mic bie Aaione$ Dom Cfe« 

.dicore ceilirctl adverfus debitorem* & folviRi > repecere * 
poCps etiam otnnia aceeflbria» uc pigtius , fidejoffioaem. 
aBctm Pigtibra OOrbatltMtl fini) I fb tfi bcr Credleor fDl(H 

iu extradicen el)cc ni(bt fcl)ulbici / 6ip ec ganft imbUt ifi , mei^ 
abec em honndrcc ®?a»ii cbcn fo genau nid)t nimmr. Ser* 
ncc fcti id) auct) in f6iutum an Baftlunggftatt nmi ani txis^ 
olg contrahicet mocben / angebeu / iDcunOecCrediionpiQ/ 
Dcnabccbi^tDetlenLex bacju itoinqet/ meunctma bccDebi- 
tor tn i|n§ltt(( flcrai||«ni unD teial^ 
lcnCan. ' 

(i) 5)ic Solutio mac Cin Modus nataralis, bic jlccefiilatsi 
i(lein Modus civiJis tollendi oUigationcm. SJleulliCt) Ci 

fonte m^i\)in , bat id) bic cx tiipuiam f^^ulbig i»ocben , 
&>e{d>e<bttmirQbccf((}encfcn fau(l, obec eii|lau(tifct)onctnt 
PraeUacibn0cf(t)et)cn/ (oCanDa0u6niicra>^("cet unO ctlar^ 

atmiamu S>al)crf)cnnnnbic u>i- 
r ^blig^tio • ^ua coaliik. NiWl fam nacurale t&^ 
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^ De AifuUiana Jlip^lathne^ 

$. 2. Efl: aiicem prodica l\ipulacio , c]uap vulgo A- 
quiliana appcUacur, pcr quaai concii^it,uc omnium 
rtrum obltgatto in ftipulatumcbdacatur , & ea t>et 
^cccpcilacioncm collatur. Stipulacio enim Aquiliana 
renovat omnes ohligationesy & a Gallo Aquiiio ii4 
cdmpolita cft : QukquH te mibi ex quacunque eaufa 
dare facere ofertet ofortebitve^prafens in dtemve aut fub ^ 
mlUkttei qnarHm€uMq\to iirum miln teeum aBo^% 
qiiaque adverfus te petitio, vel adverfus te perfccutio efl 
oritves quodvetu meuumbabet^ tems^ pojjide^, dolova 
malofecifiiy quotmuus poffido4S $ quanti quaque iorum 
terum res etity tantam pecuniam dari fllpulatus tji AU'^ 
lus Ageriut » fpofondit Numerius Nigidius. Quod NU'^ 
meriue Nigiiius Aulo Agorlo fpopondit% U babefetm a 
fe acicptum Nummus Nigidius^ Aulum Agerium roga^ 

vk. . .AnUuAimHs NtmnkfNi^uUyt^eftum feck.\i) 

^ De 



quam eo gcnere quidque diffolvi, quo colligatum eft. 

SScmt t(t) mtr ruin fiipuUw ^atfe ; unb bct anDerc tDoUe t>oit 

llCr Obljgation (o^ itXin$ fO VMA^ItfcMiii verbis folennibuft 
(«rttfiKtt/ (rmufie faatn; ^od e^ from^ • haiesua 
aeeepma f f/aieO acfieftum, Ottti Vkne^padfrmi/i^ 
aeeepimm fene f Ac<^tptQ , ^cceptum fero* Acceftum ferrt 
aber ftciffet fO mel , aU declarare , folutionem elTe fadam , 

^jotiren / 6ap ei bcjablee feo- vid. Hadriani Cardinalis 
ohferv. de lingua Ltttna , mWt oielc 3wriftii4)e 3Bortet: 
crddret. oiim molien bte^:Komerni(t);l9^Ucn(a|fen, mal 
iit(t>(mtbrtt;0pra<)ea5gcfa{famar , Der £ur<fchodic 

gatio tx ftipidacu, tmt) Hiaa XVmtiAAceefMaUouem , an» 

JUjetgen , utiquc effc folutom, nihilquc reftArc. ©Ci ijl 
nt(t)C perHdus, qui non folrit, cum remitcirur debituin. 

Hodie He^t ti 6C9 I^Ott CccdicofCr anrcmicuc cxpieiTci 
an tacitp. 

(0 @(ci(t)tMc a(ert)te Acccptifatio (ebigltct) bt^tipubtiond 
oitfl^^/tmbiibocl^lptiiuMiitpMCi balMrmKir iexciDtot 
' Ipwo VtxcSlm wxi Q?- m murbc ba gel^amti 



• 
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• ' " De novatior^e, ' ' 

' §, j. P^;g?t^|^ea novauone tollitur obUgatio ; vel- 
iitij fi id, cjiiod tibi SejLi$ debebat, a Titio dari fti-*^ 
pnlacuii lis. Naip inc^jVY^iUu . uQVfe pgfiQna^., nova 
n^citur obligatio, & prii^ia tollkur , tftiwH^ po-^- ' 

fteriorem: adco ut incerdum>1[icet pofterior ftipula* 
tio iiiutilis fic, cauicn prima nQv.atiQuis iure tQiJUjuijc^ . 
veliui^ fi id, c]uo4 tu Titio,d3ebe$, a pupiila iipe tu« 

tovis auctoricacc ftipulacus tucjris, c]uo calli res aipit* 
ticur; nam &prior debicor liberaturj & pofterior 
obligatio nulla cft* Non tdcm juris eft» a &rvQ 
(jui§ fucric ftipulatus, N-4m tunc prior perinde ob^ji , 
ligatus inaii^C) ac 4 auttus ftipulacw •&^^t. 

» \'\ ..... \ ^ 

Refp. Si padum de non petendo incercefTcriit , ()aUtict) 

imx excepciQnem , Dag mu|l« ict) abct bcmeifcn , ^cr ant)cr< 
wutbc au(i)9cl)oret / alfoinu(lcn)a5anbcrg crfunDcn n)crDcn# 

IDiccSC. Aquiuus auSgcDacbt/ a qw UJt ji^i^f/ia % r^30 
infihHdMdh fifihums ,/ flnc^ dabia <Mj5gincm h«bci;. €C, 

Jurc geduDcrt- Naturaluer i(l c^ ridOu^ i Dap DaMcbitum 

cx «mto per foiutionem aufocftobcn wurDci aUcin C^- 

fus in folqCUDCC : M^evius f auffei Cin ^au^ t Pretium i(l 

ongciciuacftt / Daera^erjal)lcnfoll, mifl cr Don fcincm 58crf 
fdu^er cr|] Die ib%m\)t geletilet ba>ui# DicM nun 
cgc()n)ieri9{eiten / utio etflHcCet ItUc^ « twv ^dnffec t|l ein 

fourbc SDa dfCUl)) nuc Aquiuu^ Me aftlonm de dolQ« 

SMefer rairooiiirtc alfo ; ^mn ber 5t4uffer mcaett M ^ 
f(t)cl)cncnJ{autt5unD Der praetendirten ©erodbrUiftunq fetnc 
@1)micri9fcii(n in Dcr Ba^lung mact)e , fo foaocr SBccfduffet? 

bic obligatioaem praecedentis obligatlonis ex contradu 
confcnfuali in oblig^tionem cx ftipulatu transfundiccn 
fOniHtt. Et haec candetn tolUbatur ^per acceptiUtion^i ^ 

Da itiufle gefraflct it^erMn : yvne,)jupd nhk ^kie0,$x m^H 

Visne t qi$o4 Me0 Wf 9i^ul4iu^ accejptum ftrre^ jUce^ 
f $um fetQ^ *S)a8 n)ar hit ftfpu/atio ^^uffiana j DaS fadli* 

tirte Dic Commercia. auirbraucftcu Diefc3alle{ttifDti benii . 
btl) un4i|iU pa<!tum fomeli 41 ilif ulatiQ* 

r « ' 
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Sed li eadcm perfona fit, a qiia poftea ftipuleris, ita 
demuni novatio hc^ ii quid iti poiieriore iUpidatione 
iiovi (it forte ii conditio > aut dies , auc fide|ullbr 
adjiclacur, auc dccrahacur. Quodauceni diKimus, fi 
conditio adjiciatur, novacionenx iieii , iic incelligi 
Qportct) ut ita dicamus fadanrnovitionem, li con- 
ditiQ .excicerit : ajioqui fi defeceric, diurat prior obli- 
^atio, Sed cum hoc quidem inter veteres conftabat» 
tunc ficri novationem, cUm novandi animo in /ecun- 
dam obligatione.m itum iioerat: per hoc aucem du- 
hium em^quando novandianimo>wierQtitr hoc fieii, 
&: quasdani dc hoc prxfumciones alii in aliis cafibus 
introducebanc; ideo noftra proceffit conftitutio, cjux 
apertiffime definivit, tunc totum novitionem priods 
opljjjationis lieii , cjuocie* hoc ipriuii i^;er,coucr-4iie»- 
t^s .Qxpreiiimi fuorit , quod propter novationem prio^ 
ris ^bligationis jconvenerit.: alioqui & matiere pri- 
ftiaam Qbligacionem , &iecundam ei accederc, ut 
nianeaCex utrdque caula obligadb ; iecundum noArje 
confticutionis definicioncm > quaai licec ex ipiius le- 

^tione apertius cognoicere.- (^) 
V Dr 

. I — - " li-; 

N&vdre ^eiffet novam obligationcm facerc, mutarc. ©iCs 
jcNovatio gcf(()i'i)t ailf imtuerlci) 3lrt : i) m caufa f. obli- 
gario, I) ut pcrfonae obligatgc mutentur. S)a8 cr|lc ijt 

S((t)t ju biarcttfeu » Da man ]• cin debimm ex cmto in citi 

debitom evmotaa muitirct. Novatio neceffkri^ five leid- 
Htf fit per litb conte(fatti|Miem 1 1)a 1(0 de novo fc()UlDi9 
n)ert)e. * yii, Dijfen. mes^^fclkk^a^eft^hteeiffim/ta fle^ 
rtemqMe &c, Novatio in /pecsc fic dicta, de qua 1. agitur, 
tc(}ct)et barin # quando obligatio mutaCur , e.g. ex depo* 

pofito muiuum & v. v. j iH ciu gcDfFer Untcrfc&eiD/ beun 

m depofitoMeibeidcponcnsdominas^fccusac in mutuoi 
in mistiio lO^ fcitte culpii pneftitCt/ m in depofito. SSl 
diei aot condltio aafercdr ^ enam vocare poces noraUjO? 

»em. afleiii tm tiufji \mXvS» cxprimirenv ba^ tH tm ati^! 
tcrec CootraA fiDnfolli Dcnn wenn ti ni(t)t exprimira i(l , 

ViViM OtC Gomraft in prima forma , ^tKt Cl tjl Novatto 

- Z X .4 ■ ^ 
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D€ MUrofio cenfinpip 

~ §. 4. Hoc amplius , cap jobligationcs, quae coi>-, 
^enfiiconfirahuntur, conttam yoluntate dillijlvii». 



tun 



animo no- 

vandi gcf(l)e^n; beiiti menn icb animum novandi nicfer ge^ ' 
»abt, fo blciber blealieObiigatio au(&no(()m ibmiXciljf* 
fen/ unb fonmij wrt) OhiigatkiA^4)|g(eif06(f)«t,eti/ 

rus oUigaao maoet, & juiva acc^c, tD(l(t)ej maillillC 
^ Wovarionem cumula^ivam ntmi i!>abe f^ObCTmimmi 

«ovrf«i ge()abf; fo ftorci bie aiie Obiigatio aaf. 3um 
. «i^n gefct^ielKi eine Novatio per deiega^hn^y ba nicj)! 
bie Caufa, bic Gbiigatio obec ber Comraaus felb|l/fen# 

tern bie pcrfona: obligatae mutim mCTben. ©ec Cre- 

ditor ttirb ()iec an cinen anbcrn oermtefeii vcl debicor 

• wiutatur , ba mirO beC dcbitor liberittt a priino , .qoi 

ezpronufic» nnb an ben feca^duiii tfermKfen. Tm 

concurirunt perfoiw, delegaits , delegatus» ddegatarioi, 

fiogoU oonfemnntnecefleeft« Sorber mar l)cr primus 
Del ccmi credftor. nurt niirb e« bcr fecundus ; Dorfecc 

Wac beC pnmus fecundi debiror , nun micb ii bcr tcr- 
tius, creditor .mutaiur & debitor, bCr tcrtius roirbHUt 
expromittircl a primo, l)ingC9Cn ttirb CC ciu dcbicor fe-* ' 

cundi , bcr pnmus tjat ni^i itie()r an ben- tcrtiton j« - 
focbecn / t^oi)i aber ber fccundi», 2)a(Kro tH t» Ex- 

Sromiffio citl, piiri dcle^acioois^ nniutiir enim debitne» 
.(g. M«viiis dcbcc Titio loo. fi: ex mutuo 5 Cajus 

cxpromittiret pro Macvio unb xmm bie e(t)«lb auf ficft/ 

flilrt l|l M«vms ni(t)( mi\)t Debitor. fonbCCn Cajus > bec 

Contradus mutui abcc fcUibef. ^cuacft fan bec Debl- 

cor unb Crcditor JUylcict) muticet «ecbcn pcr dclegatio* 
rjemi 3.®. Primus ift Secundo loa SllWr. fAul&ia / 
Sccundus Ober t|l bem Tercio 'ioo.gi$(t vMt>t9. 

©er Secundus fagcr bem Tcrtio, baj itMH ber Ptimus an 
IHtteMSec^ndi |latt jaftlcn ©olie / ob ec tt)n amiel)inen 
Wi!) mtfl) dimittircn rooae ? ®prj(|)t ec 3a , unb acce- 
pticet ben Pnmum ju fdncm @(i)ulbnec/ fo ifl bie deie- 

gatio gef(t)e^en, ficrrimusfit debitor Tcrtii, ba cc Dor^ 
6eC debitor Secundi mtf unbTeniusfic creditor Primi , 
Da ec bOCbcr Cceditor Secundi tbar/ & fic Seciindas 1k 
beracur nexii; C«.iO|inie tifyU^W D^nw 
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ttfr. ( 5 } Nam fi Titiits & Scjus kiter fe confe!>ferint , ' 
ut fundum Tufculanum emtum Sejus haberec centuni 
aureis : deinde re nfmdui^ fecata ( id eft , neque pre* 
tio ibluto, neque fundo tfadito} placuerit inter eos, , r 

- ^ ' **• 

IQXOCrkO DOr/ debitor muucur , fi expromilEo > UWb IXC tt^ 
|le debitoc iDirD plane a neni debendi dimicnra/ Onft tft 
- OlfO praeter EzpromiOiottem |»0 Kciuiffio dAitoris priiBi^ ^ 

Hirt) i)(rgl(t(t)0i Dekgationcf mfidim rtcnfaw exprcfle ge* 

fC()l&Cn. €< differiren ab<r bie Delegationcs a Cefiomhust 

obfd&onfotoeJureNaturae tcincn llnterfcbeib l)a5cn. o^r^! 
i(lfot)idal<w<i«*/4rfi, ccffio non eft novatio, fonbeinnur 

Cin Mandatum , j. (g. Primu* i|I Sccundo i o o. t^aUr f(||Ul* 
btg , Secundus cedicet bem Tertio , n)cil |C i^m f^ulDio ift / 

t)cn Primum . ba^ CT Dic «(()ulb btij fclbigcm rinforb^rc Ce 

l|lfcinCeffio;^ritt^Utt|)t|)it{j(inMaodacarids, ^Pritinni 
lKtfl((( debitor c^iis. ©a »irb nun in dcleg;»tione bCT De- 
bitor de!e{am plane a nexu liberirel / unb bicfcr liberirtl 
fcimndelegatum plane a ncxu. jf>ier abCF inCcffione ge# . ^ * 

ftbicbctbicfe^ nicb( i bcnn ber debitor ccffus bieitct bem Ce- 
dcDti bcnnorf) (djulbig / nenn crbcnCeffiooariuuQnM^ibc^ 
aat)(ct. SicicrforbcrilMC^ulDnomiiienieoiiti^ Ccdcna ' / 

unbCeflionarius habenmr pro una perfona. ^XSt/lfH 
ifl nilTJmtnMandacarinSf Unl) A> lot^C 
. £iAam nttOt IDCiP/ fan !(( all principalis debitpr {(agcn. 

Sl(i(|)l)cm Jiire novo ifi ejjroar unbiaifl, mcnn i(() bcm anbcrit ^ 
mcinc @(t)ulb cedire, unD icO mio jic botb micbcr forbcrn. «ba: 

^ Diealten Juriilcn &a&cn H nur al j cin Mandatum ange fcftcn ^ 
©ictpoW cl lcin blof Mandatum ift / fonbcrn mm ^gc : • • 
©c^c bin unb forbcrc bicfe ©cDulbcin / fo i!l cl ciiiManda. . . 
tum s mcnn id) abcr Darju fagc : llnft bicti^ eumilic i»ia i0 

- birfcbcncfcn, ific<fctnManibmunmc()r/fot^ ' 
j|l MTlo^n. lHifiimoKiv^t)e<ii)C0cndefetidirci/ o5cc 

. ^Xl^ bcn Unrcrf(tcib bCj juri$ civilis unt) naturalis n)oI)l gc* ' 

»u(l , ba^ bie Deicgatio unb Ceffio na(b bcr Scrnunfft mcir 
ficn* cinerlci) fci;n. 3(t) babc iftn comra HERxruM dcfendi-* 
rct TiTrust)afcj aiu|)f4i»na^c()cni fiammc f^ 

ni(l)f defcndirct. ^ \ 

({) QM)iri<fC»tJ(i4UHjU;<Fcitr^dmdebeatdi^^ ^ 
^ hic^, ut a^concraOu leoedi pofflc. 3. SBir ftfiD ci« 

^ miClt (illC# StdUfiS / ftd impleniefftmn ^ondum eft " ' 
(* ifl an fCIICn bC* Vendjtoris fcittcTraditio flC^ . . 



ut dikederetur ab cmtioiic 8c vehditidhe : invicem 
liberaiitur, . Ideip eft/iq ^:anduciione iik: locationc,&; 

ii^uc jam divtucn eft* (^^) / ' • 




• fct)tl)en , mi) au Scitcn DcJ Emtoris ba^ Pretium bcjabUl 
wocixnf aifo f bnnen mt m\ t)cm ^ouff micbcc abitttw con. 

^ario confenfq | \Jti enim Emtto cwei|fa (alo ^o^ujic^ 
'ita etiam roto cotireiiia ^iffolvicnr; J^inacgctt tttoH 

= fect©crfdujfcr l)aS%wrp mtctradircf #utrt)ie() iftmba* Pct- 

tium bCjablCt tiabt / ba i|l DOn bcm implemento Contradlut 

' tiicf)t« mcl)i' ubrifi ; njoUca^crbcrSBcrfduffcr fcin^auf^unb 
ficr Jtduffcrfcin Pretium njicbcr Ijabcn / fo murbe Wcfei cmc 
jjan^ ncuc Emtio venditio fcp. 5>tnn mnn ein ComraA 
foio confenf^ foQ aufgcboben n)crben# fo mu( au4) nur ro-. 

lus cbnfenft<s'nocb IKI fcon > In hoc poiteriori cj^a veio 
"^^'^lus 9C^cfl$c t quam omfeiifQS rbhii. ' . 

(5) Praeter hos alii adhuc dantur modi tolIenJi obligatio:^ 
nem , v. g. cQnfufio» rei imeritus , praefcriptio . de qui- 

' bus in DigeOis & Jure Nacurx, v, g. dcbco Cajo loo/ 
thal. fed is nie h^eredem iacici & cefTat debitum > 10^^ 
trilUf Titii ^auf eme ^rvitut . iS) lauffC ti , res pi^ia 
' ^emini fervit« Ced omnja facic )uredomjiiii|. Iiidovicus 
Xu. Galliac debebat Genitibnfibus^ demde IGenoam 

. «ccupaBar, ca fagie cr: jc(}(boreibicS(t)ulDaaf / icft jbcrr^ 

;fCfteuSecGenua, mihi nihil debeo. @0 ill aud[) mit DCt 

rymbolica foiutione. ©dnjt mug mau Das (SdD Dorjat)(cn/ 
oDcr rem in foiutum qpm i mnn cincr ej abcc tii4)i on^ 

|Mt)inenQ)iQ[^ deponoin jiidicio 6c liberor^b omnibus ac- 

ceflbriis. Georg Scnvti m aBittenftcrg , ettt irefflicOer 
ri(i / ber in^ct)ftfc()en ^acbm ii)o(>{ crfabccn / anify ad jus 

Feudale gcfcCricbcu , bat cincn 7r45^ dB triu$kne chfi^d^ 

tfonis DCrfertioCt- Qui Romana fcire vult , legat Franc, 
fLORPNTis defclmsoHibu^^ BiUMAa. BussoNiuM.de 
liac materia» ' ; . ^ 
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DE bBLIGATIONIBUS, 

OUM £X DELICrO NA- 

> SCUNTUR» , • 

CUm lu Qxpofitaai fupcriorc lU>ro dc obik^i^ 
tionibus <x cahtra^ & qua^t cx contrami ; 
fecjiiicur , ut dc obligatiouibus ex maleficio 
(& cpaft cx m9leficio}4ii^ciamiis Sed &iUa?<juideia 
(ut luo loco tradidimus) in quatuor genem dividun- 
tur ; ha; vero unius gciieris func *, xm\\ omiics cx r« 
niifctintur id eft 9 ex ip& m^eficio; «veluti^ w fur* 
lOi rajpina, damno, injuria. (i) \ 

, ■ ■> : — 

(f ) ©ie 3l&met ^tett (inc Gaicral-Hypodicfin : Obligauo 
nafcitur vcl ex c6Btraftu » vel lex dcli^. (^Uicftwic abCC 
l)ie Contraftu5 ubcc()aupl in Veros Ulll) Quafi - Contradus 

* cingct^eiUt tDurDen; alfo ibcilten fic aucft bic dciicaa in Vera^ 

WnftQuali-Dclida. OeliHum verum i(l ; quod ex vcro 
dolo oritac,. ^^Ui^Deb&um efl • quod non ex dolo ve- 
ro t fcd ex culpa oritur« Conf. Bobhher de AH'*if^^^^' 

Sficnnttttit &i(QiKbeftt^ anfc^nt»di ^ fo fmballcdciiaa 

^vera ; bcun culpa i(l CtHt ^egligcritiai qui colpam commK^ 
facic aliud| ^uam ^uod faci^rc d^bQ(, ' Negligemui' 



iNf^TIT UT, JUSTINTANlXtB, IV. TlT.L 

' D^iiio fkrtK \ ' 

^ $• I • Faroim eft concredadi) frau4tilo&> lucri f«- 
ciendi gratia, vcl ipfius rei^ vel etiani ufiis cjusjt' 

1111 ■ ^ ■ n f ■ . , , , 1 . 

Ug^bot^ ed comraria i mViW bU Q5eC Cttie ^0if^«^x lcgft 

(Kt^, tinix tbitft i»mS)t, bai fut^rtt: «Hquid ex 4k>io tiiil 
ftd)/ iiuc i(ldicf(W(ioiusiii(()t fo vifibie. iM()ctiiiuAiimicl 
bic altcn ^urijlct^ nur eiii Quafi-Odi«wm. ©o (locrf i(l cl 
gtDar nitbt / al£tt)enn id)ex ppozrefi t)ant)cUi e.g. anflott 
Daf ttO n)a(I)cn foa / tctlatfc ic5 / tnDcffen fdOtDaj eic^t beruni 
V tcc/ utiDiiinbctDajS^auMn- Darutnnennct man Dal ex' 

cafationem fiuhi dicere : Non pucaram ; ti refolvicct 

f4HtlUi<l<l0(^ in etniMalice, wicDof cim flc6ffcc ifl , cAi 
Mc HlibCtl» Btl^ ytNL iimm fimc rA.pmibcs ^ 
PwM. ®n DeliAinn put/iam % quod freqveiKer 

. €>ifmen addit» cft, quod tendit ad laefionem privatorum» 

Itnt) menn cin lex pubiica t)ort)anbcn tfl , bccfold^c^ ^crbics 

|(t. Hinc Romani populare^ adiones permifere. SBc9 

lebtm deiiao pubiico |)aben fle citicn befonDcrn Legem gc^ 

t abt. 9DerglCtCt)cn n^ar r i g. L^x Coraelia de SicariiJt 
Ji^lia de adulteciis &c , aDfBlfciktsnnle mdlllWMCgBI^^'^ 
' nmU ctin&M^^ mci( attn es.le|e Dic Pcmim nAille. Sx^ 
trMrJmirta vero crim!iuieriRit, ^ poena arUmria ob« 

' tinebat» llBofcin lex pubiica t)ort)anDcn mt, t)ajiicnns 

: len fie ein dcIiAum privaiumy quod fcil. tcndit ad laefio- 

*. nem pri vatorum. 3)o[)in gel)oret funum^ mooou in bicfem 
• Situl get)anDdt mtrt)- !H$cnn manqritnt)li(^t)ont)ec®a(t)c 
, rcbenmtai foftnt)ct9cntlt(()aacDeiiaa/ii;/i<:if, mctinfic^ 
bieRepubiic Dcccn at(nc()mcn, unDc< boet) aufinuficn oil* 
2)abccoiHiftcnau(()Mcffitmcrfttcaeiid^ atif itmcrtct^tcbcttc 
Slrtangefe^n / uno Da if! }. futtom Dco Dcn ScuiR^cn cin 

, delidum publicqm oDCC crimen fleiDCfcn. 3Dag 31ufl)Cncf cn 

tfl bet) ^en S>eutf(t)en citie altc @tr a|t ^ / Die Sa(bfcn fonDcrlt^ 
{)a6cnaae59ct)en(fet. SBec bet) unj |lict)Ict# t)at inlgemcin 

' ni(()t^ / &inge(|cn bt^ Dcn iKomcrn mar ein anDcrcr ftatus Rei* 
pubiic». qsco Dcn 9ii)tmcn tl)at DaS Funwm ni(t)t fo Did 
^aDen > imn lNc l>uiDn)cc(f j * 8eutc maccti jCnceOtj , Dic 
homines ingemd n)drcn M^cnt|)ciU cci(t)unD fecofficrmif ' 
gcn/n)eI(t)e<&c9Dcn3uDcntocnfogen)cicn* aScc fla|^/ti)at 

. fol(t)cicntfl»cDer ex avaritiaoDcc luxuria. DabccfagtcnDic 
SiOWtC; FurtumiJliQMCtinCi^csQalitxempli, un^ mu0 

... •; ■ 

, , » Digitized by C(X)(^ 
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poirdlionisve : quod kge nacurali proiubicum eit 
«dinictm*(x) ^ 

§. %. Fartuiii autcm vel a furvo , id eft , nigro> 
,^<^ineft» quod ^am . & obfcure £«jc > &plerl^ 
que nocte : vel a &aude) vel a ferendo » id eft , au« 
fercndo : v^l a Grj^cp ierxnone ^ j^VLod (fm^ ap. 

ItftNfct '^i^l'^" > nnein mt ge^t Da^ Pubiicum 

Imt mibi 5eff(r tn 3lct)( (i^ottmi(ti? aBMl er Sati$raaion^< 

' . ken^ fo mag cc bcn ©ie5 Dertlaflvn # biC iDurDc biiia priva- 
rimgctlraifi, unb mufle bcm 35illol)Uncn dupium rcititui? 
ren. un^ a6cr / oh fbnum ein crimen jf} , njitt) bcc 

* - 2)icb boct) nocl) pubiice beflraffct , mim cr aud) glac^. bem 
atfxrn feinen e(t)a])enes:ie4ei« j£i ^unD alio t>et) Dai dio« 

nem/ e^fte ifii fiinum pro crtmineimill dei^ pi^ic^ 

bidteii toottett # olMr tttc()t s iUii^mt {te bcnn imib fuitam 
hiaatfdilum mit Derti ioW oDeiTweniflftfn^ ntit ^'pruacin bu 
, jlraffet , mie Oraco , ba feine 9itt)enrcii(cr noct) arm iparcn- 

Conf^AuL. Gellii iVf»^. yi^i^;, Uif.Jii. Caj^,i%. Bynmj^' 

(2) Qu. Qpid tihfitr$Kmf M^ifi& cmu^ 
lofa rei alicnap myieo doinmo ifad^^ Ergo cbguattooe» 
folae & conacus non facidnt tutem. ^cnn bct) Dcn ^V!>0 

" ntem aucf) ein 5terl iiii iiimtnec gcfunoen njurbe , ©ar ec bot^ 
- fein fur. gjet) un^ micb &iefeS airbitrarie aedrattcti bep ken 

SRomccncbecnicOt, Dcnnicftfonre la feineiftimationgebcn. 

SBo {em iimpliim ifi , oa \\l auc() tetn dupium. l£s mup ad» 

fo rcvera contredHcct Urtb dc locb mbviftt feott/ Da* ^ifi 
^ j(tt ebenContr(!a»tto. 'S)arMm^^ ^ dentriUr^ 

tum fd immoKiHs ? ietntgcfagten^ Si fiirtiam it^Ham 
' a ferendoy fo ijl eS flac, qufld re$ ioDmobilis furto fub* 
. irahi nequeat 5 roilCbe t& OtXC /«n/*? derivircl , fiC ctxiim 

rei immobiiis ficret furtum. SfDbe CbcileabecgcunDeteii 
iJ)re Conirovcrs bto^ auf bie Etymoiogic, ttoran nt^t oiel Ite^ 

* net* Sed pkcuit Jvst^uno ^ jpid rel itnmoUlis noa 
«naf &numi eiiftimavit ehlth» cocicre(fh^tionenl ablacio* 
aem efle dMktie. Sitt' «Ua dtalr aAto^xo^» Cfim J 

' ^ttl ia xe taoiabtt «oic Mttet» . , \i * v 

. r ' ■ \ ' ■■ ; 

. . ; Digitizo 
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pellant furesJ' Iitio ScGrsid f ferendo ^mga^ dtxe^ 

runuO; ^ • " * . , r ' 

' ^ . Divijio. 
' §. 5 . Furtorum autem dtib fiiftt gentra ,* mdnire- 
' Auiii, & jiec nianiteftum. * Nam conccpcum & ob- 
lttam> ^ies |>otici$,«£tionk (tmt »^ fimo coh^reif^ 
tes, qaam gcncra furtorum) licuc intVrius appai*e* 
hiu : Manite^lus fur e{V> quem Gra^ci in dvro^mf^ 
appelliint: nec iblum is, qui in ip(b furto depreheiv 
dicur > led cciapi is, qui in co loco deprehcndicur> quo 
furtumfit: veluti^ qui in domo furtum fecit>*& 
nondum egrellus januam deprchenius fuerit : & qui 
in oliveto» olivaruin > aut in vineco> uvarum fuituui 
fecit: quamdiu in eo oliveM aut vineio deprehen« 
fus fucric. Imo ulterius furcLun manifcftum eft ex* 
tendendum» quamdiu eam rcm fur tenens vifus vel 
deprehenius fuefit ^ iiveinpubiicos livein privato» 
vel a domino, vcl ab alio, ancecjuam eo pervcneric> 
«juodefeire vei deponere.4^iu^^-: ^^d ii penu* 
lit) quo deftiliavit > taniedi depreh^datur cum re 
furtivaj non ett manifeftus fur. Nec manifcftum 
""Bmam quld fit> est li^} <)ua? diximu$ ^ tnteiligitu& 
Nam quod manifeftum non eft, id fcilicet ncc ma- 
nifeftum eft* (4^ . ; , , 

. Di 



(3).^an W Dtd UbCt Dit Etymologie gedttfttll* iHltat 

CtnigCgCineOtKt/ furtum dici a ferendOi idcft* aufi^ren» 
4o> vel a Gra^co fermone » quo appellant furest 

imo & Gratci *Va 7» (pi^n^ cp^^xi dixcrunr. ©cnttbutCft 

Un diaieaum tn d^copolig urD @ici(ien t|l bte Soictntfcbc 
. €prad)c fo 8ctec(((tt( mvUii , m &auusws invid 

; ,,^^ii(f^ftua imi^ m^nJtinm^ dctiy^cctl furtum a 
\j^Hpf) >l^ pb£nr6«a nigro,;^ acr^.t^ ^^ebris, C^f* 

(4> e« n)itj>4ficr f*urtum cin^etftciUt tn Manifefium uvXiniH* 
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jDefurto conceflo, oi/ato , fro/jilao, 

$. 4, Conceptitm fifftum dicltui*, cum apii<! alU 
quem ceftibus pr.x{entibus furtiva res quiefita & in- 
' venca fit. Vam ln 6um propria adHo coiiftituta eft, 
quamvis fur non lit , qua: appciktur concebci/ t)b- 
^ iatuiii 

bCC J bat / /jT* <t'w7o<po^« dttttffff / in ipfo adu , ifl ipfa 

fercndo , Daf ttian gettii^ mi^ , ba^ cc bcr Sreb Furtmn 
msnifeftum i|l, mcnn Dcr Diebjlat)! ()eimii4) DoflJraifti 

l>apm4RSen3>icfttii(t«fotol&ufiba!iffrif(t)et t fcai enappet / 
IbnMn H<t tf ftfcon in fcinjectpaftrfam gt^rncht "^mm 

ttlOn Dem £)ie5na(tilinifff , i\l eS manifeitum, ptinitur 
quadruplo , non-manifWtum duplo^ Draco , Arhenien* 
in legislator, fbres iriorre puniebar i Solon poenam dupli 
conflituit. Hinc Grotil'5 putar, eum leges Mofaicit . 

noviire» 3ibec Die iltomec t)aben DaDon n^t jgcmujl^ font 
&crnii(firattrenanfan$4 nacotien Lc^ibus DeccmTindiW 

Jbfem. iDani£eftiim nii£Dcm JOtC , fonCcrli^ fi cmn telo 
aiife dte aut Qoae, veniffec ^ ©ie Scrvos ()abm m obneDcw ^ 

fleflcaift/fi iclum habniirent, morte , fi non habuiffent,- 
fuftigatione. Praetor autem ex aequitate Solonis leges 
invcxit, & furem manifeftum quadruplo punivir. Di- 

cis : 2Barum l)Qbcn j]c Dcnn einen Un(cif<KiNcmaa)i? Ma- 
' nifcftus far ift Doct) noct) f cin raptor , tMtCfiAi bai iian ibtt 
tter^dctecgcwaffet? Refp.i^tcrftnbbicDoAoi^sen pcine! 
etniflc fajcn ^ m fet) bie UcfatOe : 3)cr ^)65el I)a6e immen 

8cotTfcn8lbf(tcuDoct)iefem J)ie5e, a!« DoccincmanDccni gc 
l auct) g efdl)clir()cc / Da ec nid[)t cinmal)f ubecUflct , ob cc mb** 
tcattrapicctn)ccDcn,oDccni(t)r. SEBcnigtlcn^ mactff fi(ft Dcc 
^)oBef cmcn f(ftlimmccn Concept Don it)m. aibcc Axex. Chas-; 
. lAN^us faqct^ c<fc9ni(()tjefc|Kn»ocDenaufwnfurhn;fona' 
Decnauf Die coii^iimfariOT^ i^jgaamia? & gmgentii 
beri-fo vigiii^ff^iorfctt/ fblle itic(jr l)w 

' bcn tanqm|m prttmmm; Scttm^o cafu \^im Ut S}^\\^A 

ftecc ItcDcrttd) ju fci)n. gjjan fan bci)Dc Raifons mcrcf en. Qu. 
ffianjmilcaflcnmicdbccDcn ©icb am l^c&cu? Rcfp. un* 
fcreDic6efinDmcri)acmc@ct)elftie/ Da rcicgtman m^tfim-; • 

plum, (jcfc{)tt>ci(ii duplum ODCC ^uadr^plum WiiDfr. In' 

Repubiica judaica xm ftin «rittctrj menn cinct / fo 

m 91 it tt ip6ff4 %fmammmf\ p$ inm m 
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lacum furmm dicitar» cdm te$ fiiittva ab aiiquo tibt 
obkca fit, eaque apud te concepta fit. Utique fi eu 

* meute tibi data^ueric>uc apjid te potius» qi^am apud 
eum , qui dedit^ conciperetun Nam dbi, apud qaem 
concepta fit,propria adverfiis euni,qui obtulit, quam- 

« visfurnonfit, conftitutaeft a<5tio, qua^ appellatut 
oblati. etiam prohibiti furti adtio, adverms eam, 
qui furtum qua:rere teftibus pra:ientibus volentem 

*^rohibutric. Praeterea ppena co^tuicQr edi^lo Prae- 
toris per adbionem furci non exhibiti, adverfiis eum, 
qui f urtivam rem apud le quaefitani & inventam, non 
cxhibuk. Sed adiones, (cilicec concepci» & ob- 
lati, & furci prohibiti, nec non furci non exhibiti, 
in deruecudinem abierunt. Cuni enim requifi.cio rei 
fortivse hodie fecundum vecerem obiervacionem non 
fiat^ merito ex coniequentia etiam pr^^fat^ adtiones 
«b uiu ixmimum rece&runc : cum manifeftum iicy 
qiiod omnes , qui fcientes rem furtivam fiifcej>erint 
cekverint> iuui nec mauifefti obno)di Qnc (5) 

' ni^t ftejftr jficbtigcn. 2>fcX>cu#m fmittlU) bk @adtf 
f(n babtn oamaJtl Die Diebe g(t)ang(n. Wittbkindus ()at tif 
tien ecDe^Bieb ^enrfen laffen. SBeom Ditmaro Mkrsebur. 
€«Nsi U([)et/ Da^ / ba HiNRicu^iSANCTusauS grantfceitt) na((^ 

^ eacOfcn aeganflen / nmn einen ^ieb l)at ()cnaen n^oaen / Dett 
o6cc t>cc jcaofer pardonnicct. S)ic3ii)niec fagtcn on^glitb^ 
M)ie fcDon ItaDoii ciiMl 0Cii|Ctt)et mocbcti : £ 

ftiis iar » moite pofiiacur • fi , ingefuiut »fiinigetar. S)a| 
Inmmi xnanileftQm t|if(|)drffcc oeil cin 

fiub^ Q)el(t)ec deprehendicci mict) / t)ie( Demcgcncc ju fet)» 
f^einet^ unDeinen 9r5ffernAffeaum furandi ()at# }.€.t)cc 
ciiiem ouf oifent(i(()em ^arcf t ober bcQ tage ctma^ (lic()(cr. 
- €cl)atjm\irDlc intcmion ni(Ot , ficft aitrapiren lu (afTcn , tt 
^t(et)iefe«a6ecau(()e()cc6efur(t)tent6nncn/ iM^ifl cjcine 
bcRo flcoffere ^tmtml^H- . Sia fuctom oim^iiMiuftftiim 
di)cc tftat^ct (cincnfowce fr<^ 

(f) ^Cnn ^ier dc furto cohc€^^ ^hUut^ froVtilh 6r nom 
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SMttchium obfcrvittf / ba^ / mm man Die ^aibt uift 
anfdDc / fol(t)c in tJtr 5:i)at ftiiw divifioncs • fon6mi nur occ# 

fCj>te&Cne denominationes rclationes mdCCn/ Ob CJ fcftOH 

t)ic Do^ores fnr divrfioab ActmUtti- Xkiiii frei) bcn iftb^ 
tma mt (0 <4n fuitiuii cmts^nm. wm ^Jm twR 

. anDeni furdv^ re$ gcfuilDeif / coQcipiM $ e. coocapictt 

iKUt^ Unb Da man (^icr bcfonbcrc formuias bxm^\i , e. 
J^cMUra fefitrt$emcept. fo 1)qi mau fo(4)c^ X^^ix bcncnnct» 

vid. Brissonius formuUs. (2) Adio furti (|icn(| 
, ' Oicbtr Ocn/Cnigcn / cujus faAo effecaum» ut quis conceptl 

Bgeretur. 3.'€- M«vius ()aigt|loWcn/ unbbringcc bicgc^ 
(}ot)Icncn @a(t)cn (Kimlul) in Titu , bcr ni(t)td Dooon ac« 

IMllI* Conf Brtssonivs bc. ti$. (|) AAio furti prohMlk 

. iteng viebcc tei, ber ta MenK(Mie, ne qmd fe mquire* 
. »«tur . n)e(((K< 6cD bcncn 3i&mem fo gar bic Principes in i^rcit 

^ i^fcrn lUliciTcn / in ipfum palatium , in hortum C«fa« 

; «« inquifitorcs vcniebant» Damit/a nicmano i](t) mcigcri! 
tno4)(c i iHt Drngcgcn bic ^auf fiitftung 5ce un« ctma« fct)impf« 
iKpcJiH, unt) fcdcH, fonDcrl((f)6c^l'(u(cn, bicfonHinExi- 

ftimatian (lc|)cn/ DarjU gtjCt^iUCtt ©icb? (4) Aaio furci 

M0ttexhilM. «enninanlKp eiiiemgcfudOet, unD cr bu rem 
fumvam nic^t exhibiren ooacn. 9iftni>a&erfol(t)cformii» 
1« fct>Dtt itt JusTiHiANi Jeitm ni(t)t mc&r ubli(ft (icmcfcn. 
.-SBcnnnnnbcrglcictcninauifition ocfcft^K / fomuHcnTcftcf 
tabe^fcwn. ^cij bicfcr (Sclcgcn&cit fonnniaucfe bic inquyUk 

^ ptr lancem ir ncium ju crf (drcn DOr, 0)0ru6Ci a(IC Commen- 
/ laiores Inflimicnum Uf]b thecfhiH difputircC l>abcn. Li"^ 
w t)ri|yct veMimentum liaoristbCnnclflCfcb^t^C per li^Hro* 

rcs , Dic trtiqctt cinc lancm i lanx ^cifftt cinc ^oogef nnpc» 

Ottf flegUicO 601 (eotcn / ma^ jtc qcfunDcniUt icirecur > quan- 

- -iiim abiatumfit. £>iefe« ift We 6c(lc fiRci)nuna , 6ic auc^ 
' VA» iteWATm deftndiret in fcincn^?*/8fvif#. unbMBwtt- 
• im Dor i()m in fciiicn A^i^^w a6crtur5. 3« 

9icic()^€({i&tcn/ aUinDincn&crg/ (ragcnbicLiaercsauct) 
fol(l)c mm- mi bcr aaBaagc ron(cn fic fllcid) ba« acs grave 
tticgcn. Slnbcrc Ijabcn gcmci)tic( , bicfc S)crl« , tDcl(l)c bic 

ScfloWcncn eacDcn in bcn ft^cSufcrn aufui(t)(cri , [)(f(tcn meifTc 
Hcibcr oon 1'cincn , after am^ «citfr ni(t)ti am Scib , al« cir* 
ca padcadji Da< licium Mien ©iirtd, nn» in ber i>an» 
Ueuncem ^ ctnmteair «iw^itlitffcrgei^afit/ bie 
jsiatfonas, mcgctt Dc<i aumcfcnbC!! Jvraucnjintmcr? , Dor oaJ 

©Cfi(t)t qct)al(Cn ; ad tueftdam honeilacem foeminarum \ 

llmii.tici)4(tcH;aau(0i<i imerior^ pane «diiun nacMuct^tn 

t 
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tnufleU* lU PoMPONius Festus de Verh. Sign. Conf. JOM. 
Av^RANius in Inttrpr- fur, Civ. L.i» C. ^C. It. van der 
Watsr Oifervat. Lii, 1 1. Ckp. t. i^i i(} aHt ni^tf • Si- 

ds: eie^citimfiincci^taBtfgcRoftkncmitscnttn^ Refp« 

A p^tiori fit denonfltnatio. |>of abcc btC OoAores nic(}t dU 

le cinig jinD/ mafftct bec Festus, n>eld)cr de imce ^ Hci^ 

fllfo fC^rcibct - ^ui furtum ibat quarere in domo aliena^ 
& licso ctnHus intrahat , lancenique anie oculos tenehatt 
propter matrum familkt aut inrgmum prafentiam. QlQctn 
t9tct)abrn OUC&Festum inierpplgmm, ttCCmctf / tm Cifp 

gcMHiiclicn. Aulus GsiLnjs, iw tn littt 9Acn HAfoRLiKi 
lm{)erttorU 0dclct , iW fDlcR>ttit9 tHmit i nnt^ faget , Ddf 
t<ni(t)tmCl^i; in ufttgcnKfcn. S>tefecRitus iflBonDcniQrte^ 
(|)en aii Den 9lomcrn gcfo:nmen / unD erldutern alfo btc Scri- 

ptores Grscci bic @a(l)C Om allcrbc|lcn. ©er Scholiaftes ad 
Aristophanem A^«^- yfcjJ. /. Scen 6. fagct: Mos eratf 
ingrgdientes alictifus domum ad pervefttgandum , nudos iih 
troirej ne fuh vefikhta a/iquid ocatkntes lateren$.^ vel ne 
fropier himkMMm eceulto fuhjttietttes id » fttfiJ jiuert* 
' iim f eaura'^fimt% et^ Me im foenam Htmrrete^, Itofue 
^^rejfurh , iHei ^ fMkks ris inJ^keren$ , vet itt furts 
perquirerent % nud§ tntroitant', ne quid occultarent. UHD 
PtATO de Legihus Lih, 12. Si quis furta concipere apud 
^emlihet voluerit , nudus aut tunicam [elum hahens ^ 
difcinBus & jurans fer patrios Deos^ /e ad id faciendum 
sdditci ^e inveniendi ^ es emipise. Si vere qms^usfm 
inqt^rere velemi fitriitm emipere ttm permneset fer.ju' 
Jicsm undesmtemr sd perfehendi^ hf^ (jmd qustetstwrm 
. JK^ Ji nm fo4vm ^ ss duphtm eendetmimiems Hnestur. 

€int3e3nriften ^abcit auct) gemeonct, man nmjfc bier ct)er Den 
C;cbuU95uct)crn/ ali5 bcmPETRONio #» Sat^rico Cap. sj* 
©laubcnbcomcffcn. ©njunflecajiann , Arraham Wieling, 
oujbcm^annburttfl/ t)crin3)7arpurfl Dcm^rafcn Don 
SDartcnbcrg ipofmciflcrgenycfcn/ 6atA«i7i9. in afioirpurg 

CincnTradat cdirct de furto per tsncem ^ ficium eenc^tSm 
Sr i|l ICQO Profetfor |n Dttisburp. j^at HBiNRCCitiH 

ircfiiura, ftcrll^n abcc tnbcc Bibiiocbect^ bie d. Franckb 
Drntfen laffen , fdbrccHitt) miebcr ()crun(er gemaitet. Petrus 

PiTHOEus ^at in fcinen Adverfariis clnC gan^C Differtation 

tcoon. ScD un$ l)at aOeg Dtefes Jcincu SJu^en. 3Ccr s un^ 
pacifcte 2)uca(cn flicblet , mirD mit t)cm tobc bc(lraffct. 
ftnDt)iclc5ilcintafciicuunDDiainaiones in bcr \3tmlii^n 

4iiaUi (6m^t:»^a)ri»f)iiiitf. SKon ijl aii(0 nittH crnig 

< < • • • *- -■ >^ 
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Vcena. 

$.5. Pfcna manifefti furti » quadrupli eft> taoi 

cx (ervi , quam ex Uberi pcrfbna : nec manifcfti , 
dupii. (6j 

Qucmodo furlum fit. De contreBAtlone* 

Furcum autem fit > non iblum cum quis inn 
tercipiendi cauft rciii alicjiam ainovet: lcd gcncrali- • 
tc;r cum quis aUenam rem invico domino concredac 
Itaque fiy^ credicqr, pignore , five is, apud qucm res 
\ depQlIca eft, ea re ucacur : live is, qiii reai utendain 
«ccepit» in aUum ufum eam cransferac» quam cujus 
gratia ei data eft : fiirtum committit. Vduti , li 
quis argencum ucendum acceperit, quafi amicos ad 
cqebam inyitonuti$ > & id peregre iectun tulcrit : aut^ 

. ^ . . fi 

,6ei)uni. 3n'@(t(t)fcn WiKi im fcrtofn ▼ioientumt 
^ ttmnciner gleid) untcn casajrcc^ eifen (icbrauctet/ |u fa^ 

jen / e« muflc oben fei)n / ©elcDes auct) Wernher ui ieuien 
- • Dectfiomhus^ Ktiocl) o^ue ®runJ),9efe?f t. 3" Si^ieben ma(t)# 

tencmmal)! i.Dicbeeintod; burc6 bie SEBanD , unDbracfteit 

to bcn tSian ^ meim Der cme miiDe mar / ^eng Der anbere mie^r 
; iwanioarbctteii* .^efcimdre nact) Derhjpocfaefi au4>ftiii 
' fortum vioientum 0cmefen / ofter aQeti Dreneii dic 

3f6pfe a69c|proc()en; D© Funi$ Fabbr am Dejlen unft 

iDeiUdutfiigflcn g€ict)rieben. 
C5) aiS Dte 51i5mcr rci^) murDen / fo fu^rie ber PraEtor bie Poe- 

, nam quadrupli Cin/ HnDDafomcmanniCftt el)Crcriminali- 

• tcr l\(x%ixi , al^ mcnn Dcr Dieb mii (Semci^r cin(ie5roc()err. 
ljnifommte8n)unberlicf)Dor , menn mir bon ber pana du* 
pii unD . ^uadrupli ()i>reni benn u)ir Dencfen bie £)icbe/ 

'!Denna6erbe9Den9tinKriieinJene(()t|}a^/ (omtttlefoMKii 

• fetn ^err enrmeber «d»» <ilare , ^ber Den ©cDaben erfc^en* 
6^ raar irit»cjTcn Die poraa dupli t«i& quadropii cine faat 

• acerba pana , bCnU ba^duplum UllD quadruplum mar 

btglict) poenaie, bagfurtum mar nod)ni(t)tcinmaolwiteirt* 
flerecl)net / inDcm man bcfimeqcn mieDer ben Bicb condidione * 

furrlva pcrfonali agircfJoniC ^HbCS 5Cayi«ri ^aroli V. 

^.i^. ftnD meorereDmfioncs furtite. g. vioiemiuiit . 
iscnttum &c.|n[^nDeil« 
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£ auis cquum geftandi ttufa cdxnmocfat^ libi . lon- 
«iuferit : suod verercs fcripfertmt dc c^. 
^ui iii aaem eqoum perduxtflet. (7) 

Deaffe^ufurandi. 
< 7. placuittamen, eos, qui lebitt commodatit 
•UttT utereniot, quam utcndas accepennt , ita tur- 
STcoSer; \ fe inteUi^-t id invito dommo 
fe^erei eumquc. h incellexillet , fion permiflurunri 
« li permiiriurn credant, extra crimen viden. O. 
ptima fane diftinaione: qoia fuitum Ime afedu tu- 
^iidi ■ou coaunittitur. (g) 



doouno 6eri fanum. Pone cafum : «f 

cauiat wm|»w»j» furtiva rcftituta fiti 

Kon cft!Tnor> eft affcAu» fiiraihfi. nau del.ftuni. 
SS^iSi S ftn ftiu, non erit furtum : St non redd«. 
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D€ voluntate tUminim \ 
S. Sed & (i crcdat aliqui$ invito domino fe rem 
commodatam iibi contre6lare , domino aiicem volen<* 
te idfiat^ dicitur furtum aon fiert. Unde iiiud qua&- 
fitum eft 5 cum Ticiiis {ervum Mcevii {blicitaverlt , uc 
quasdam res doniino lurriperec , & ad eum perferreCp 
& fervus id ad Msevium pertulerit: Msvius autem» 
dum vult TicLum in ipfo delido deprelicndere , per- 
miierit iervo quasdam res ad eum perferre : utrum 
fiirti , ah (ervi corrupti )udido. teneatur Titkis, tn 
neucro ^ £c cum nobis %>er liac dubitacione iug^&- 
ftum eft # ic anciquonim prudcntum iuper lioc aiter- 
c^ciones peripeximus , quibusdam ncquefurci, ne« 
que iervi corrupti adionem pr2eftantibus,quibusdan» 
njprci cantummodo ) nos hujusmodi calliditati obviam 
cuntes, pcr noftram decifionem fanximus, non (b- 
lum furti a^onem, (ed &lervi corrupti contra eum 
darL Licet etum is iervus deterioi' a tolkitt 
nime faftus fit,& ideo non conccuTanc regulse, quse 
fervi comipti adtonem introducunt} tamenconfi.* 
Uuin corruptoris ad pemiciem probicatis iervi intro* 
dudum iic, ut iic ei pAaalis a^o iinpofic^,unquam 
£ re ipfii fuiilct lervus corruptus. Ne cm hujusmodi 
impunitate & in aiium fervum$ qui faciie pollec cor- 

rumpi» taie facii^u^ a quibusdam perpetrctur. {a) 




(j) Inhoc §. propdnhur cafus»de quo valde difputatun^ 
fiiit, antequam Justinianus cum decideret in L 10. C. 
dc Futtis^ Maevius foUicifavit fervum Titii> C( ISl04)lt 

' ftimn^ertnbc|U^luiunl)bic@act)(it)tateiti^ S)cr^m 
aimtotfi fagetabccnttttfi »eilccit)n gcactMnKR»o(|t . 

. i|>(lt|i(raftio fiKd ^ cootraMaBnum? VidmMr iim. 
' io domfaio efle i^ftinn. SU^Ct tW^InpeMor (agct: ^aS 

. (caiutKt cgbcffcn? citjllDmiMxYio cincb5rt|;M* Bacunt 

iagct CC in cic. deciiione, qux imer fo. numeratur. €c 
PU duabus aaionibus aOgCSCtScn Q)Crt)Cn /1) adione fer* 

vicomipoL a) aaiQQciiitii iicnncci^re vcrafi»» 2)af 



♦ t 



t • 



74* ImSTITUT. JUSTINIAMI LlB. IV. TlT. L ; 

Qtfarum rerum furtum fit. De liberis ho. 

mlntbu^. 

§.9. Interdum etiam liberorum hominum furtum 
fit ; vcluti," Jfi quis libcrorum noftrorum , qui iii po- 
teftate noftra iimt> iiibrcptuis fucrit (10) 

De re propria* 

$. I o. Ali^uando autem etiam fuae rei furtum quis 
(ommitcii;: veluti(5 fi debitor rem, quam crcditori 

pignoris caufa dedit , fubcraxerit. ( 1 1 } 

Quitenentur furtu DetO f etqttsope^ conjiliop 

furtum faBum efi* 
$.11. Interdum (quoque) ftuti tcnctur, qui ipfe 
furcum non fecit : qualis eft is,. cujus ppe & confilio 
iurtum fa^ihim eft. In 4|uo numero eft > qui tibi 



num^ 



dlcc Titius |t ioe barau (icmefcn / macbet , »eil ec • ibn attrapfc 

rcn moflcrt in «it^r.^p j^a, (baS l)at man anfdnglitt) Wof dc 
furco gcia^t / ^crua^ brautbct man ti Don oacn £>iagcn/ 

quse labore flagranti peragebancur.) 

(10) P<frro rerum mobiliiun magiiarum vel parvarum » 
.animtraram vd' inanimanmA 9 iino liberorum homi* 
num. iammM ' Hoc cafa cx lcge Fabia plagiariis 
oA mofttm agebamr* U ddnde ctiam a£Uone fims. Di* 

cis: 3BictanbcnnaAio furti bci) cincm Hber» tiomincott* 
: flcrtcacimerDcn ? 5J?an fan il)n ia nicOt «ftimiren? Refp. 

S)ic iErtimaiio mu^ ratione acquifitionis operarum & ejus, 

' quoi intereft, gcttia(t)ct R)crDcn / fon|l fan man ni(t)t 

' condpiren* Sm homo liber |)at tcittC «ftimationem ; bCTs 
\fit ttfeO Jnrc Qtilritiam in homine libero fein fiirtum 
fKgangen , tDcl^ OfW l(0(tttClltFiao£unUias O0^S(f4)Ci 
bcn fontc f meilbicfer in dominio Paim (IttttD* ^ 

(11) In ftirto debet cfTc rcs aliena , rri propri» non n« 

cimus furtum, aujfcr in Dcm Cafu fticfc^ §phi,c.g. CjDcrfc^ 
<et eincr jur@icl)crbcitfilbei:ne gsetfter , nimmt fte abcr t>er^ 
loicDer mcg , DaS i(l ancrbinqJ tin furtum. Nam hcec 

it% <it mca , fo ()at DOGb bcr Creditor m jus in re Datauf^ 
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niimuios excLi(Iic: uc alius eos raperet ^ auc tibi ob- 
fticcrit , ut alius rem tuam acciperct y aut oves cuas, 
vel boyes fugaverit» ut alius (eas) exciperec. £t iioc • 
▼etcres {cripferunt de eo, cjui panno rubro fugavit 
araieniuai. ^ed ii quid eoruoi pei: lafciviam> & noa 
data opera , ut itirtum admitcereair y fa6hun eft ; 
in faftum aclio ciari dcbet. At ubi opeMxviiTitius 
furtum feceric» .ambo* furti cenentur. Ope & cotir « 
iiiio ejus quoque furcum admitti videcur> qi^i /calas 
forte fcneikis fupponit: aut ipfas feneftras vcl oAium 
e£Bngit, vj: aUiis furtum (acerec : quive fercapien** 
ta ad cffringendum , aut fcalas , ut fencftris fuppo- 
nerentur, conunodaveric > fciens^cuiu^ (rci) gratia 
commodaverit. Cme qui «ullam opem «l furtum 

faciendum adhibuit, fcd cantum confilium dedic, at- 
quc honatus cft ad furtum faQiendum> non tenetur 
fiilrti. (12) 

» * * ' I ' ' " .■■-I ■ I I I 11 1 . I ■ 1 11 II I— 
(u) SEBec bem anDcrn ^)tilffie lei(la im fleWcn^ill eine Cau& 
. . xnoraiis , unb mwn er no4> boriu Dom funo pardcipirct l)atf - 
fj) muf ec bnnaen. 5Ber bem ©ieb ein Confiiium fpeciaie, 
i^. Monte:.tSI«f(^9t.# mie/ mann unb mo t)er Dietfla^ 
Douune^iiffn f giebt , micb ebenfaO j mie Ut OiebflC^raSct/ 

fi de fiim pi|rddpavari& Conf. Taboris BMcm^ ^ 

' Tt^. ie jStrthip meic6er mcl f(()one pa^tn bmtka(i)i Hinc 

dicimus , .dari ai^onem ilirti in duplum vel quadru-. 
plun;! non modo concra ipfum furem , fed etiam con- 
• tra eum, qui ope confiliisque. juvat. ©ic DD. jtnD 

imcmij} / ob man Die 5Borte ; 0fe conjir^ve feorfim uiib ai- 

ternative • ^ copulative M|il^cn foQC ? I^x /. € > §. uIk 
dcl\ O, paret • fuOTtcere, coqlitittm dedifle» oft ec flUull 

titclx mitMif bcr SEMie jjcliantKit ic- ®n generakCotifiiijiiB 
j|l nict)t fiiffidcnt , menn eincr ju mir fafite : 33erteln \S)mt ^ 
, ict) mict) / Qraben mag ic() nicftt * t»a8 fofl lct) t&un ? 3dE) qebe • 
] it)m Den aiatf) : ®tiet)le. ©iefc* rodre jr^ar res mali exem- 
. pii , unD i^) murDe n)ol)l timi gelirafft carcere, oDer nur mit 

. ^ci^Ctl 93crn)Ci^. Secus eft in cooiiiiio fpeciali. Tunc 
1 !ti|iait Ucet fur prehenfiii fiierit^ a me paina dupli vel 
quai^i^i eiu(^Jpotdl< .||!CQni^ >Olt 

. 'Wtt \ 
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Dc ^i/y fui Junt m potejiate. Etde^pe a€ con^ 

Rlio exiraneL 

§. 12. Hi, qui in pnrcntum vcl dominorum po- 
teftace iunc^ ii rcm eis furripiunc y fiircum qaidem 
(iadunt) & tes in fitrtivam cau&m cadic» nec eb id 
tb uUo ufucapi poteft, antequam in domini potcfta- 
tem revercatiu: : (ed^furci ai^o nOn nafciuur: quia 
nec ex alia uUa caula poteft inter eos a^o na(ci. $i 
vero Of e & conlilio alterius furcmn faduni fuerit r 
^uia ucique fMrtum committiturs convenienter iUe 
furti tenecur : qtiia vcrum eft> opc & confdio ejuft 
f urcum f aftum eile. ( i j ) 

Qul- 

foO fol4)C< tnil Mn Receptatoribui, bm S)ii\m (ONe «09 

fenH mi) fccfanntm gpri(()n)ort| l)<dcc unD Ste^lcr 
ge()orcn an cincniSalQcn) 8cf(t)cb(n / unD ftl(»ifle oM Dtcbe 
onQC)ct)en tDecben- diucin t)cut iu gefct)ict)ct fol(t)ei 
cbcnfaii^ nut co cafu » mtaa ct; cwol noa bcin ^ttb|ia()i 

panicipirct. 

(i}) FfltusfamhliMs non dieitcic fbrtum facere» li patii lU» 
qiud fttnripaent : Patcr eittai U fiUui habentur pro nna 
perMu » unb Ocr SBMtr r«n bcn 60t^dimieftica ^iCdpltiia 

cdSfctrtn I aud) noct) ifl / unb ntmmt ft(t)t)tt Dbrtfl» 
feitbcr@a(()c / menn (te au4) nod) fo pubiique n^dre # ntctit 
ff)ec an/bifberffiaierHagct. oiim non foium caftigad 

pro circumftantiarum qualitate , fcd ctiam morti dari 
porerant) cum parria poteftas adhuc vigeret. Si vcro 
fiiiuffipBiiliai peeuliom caftrenfe vel quafi baboeritt fiarci . 
•Aione pulfari potemt; bcnn IHI nMKD ttlMpatre fasu- 

fias gtbaucn» Hociie mmmt ninn d gcnm nfcOtf d 
firb Do(b fttnc inquificion aKQcReflct; mx\x\ man ti fl(ctt(> 
xoixh ti mtt btnn/ baf btr ©attr flagtt unb ti denun- 
cirtt. e« n)lrb abcr fcin grcmpcl fci)rt ; ba man ad cor- 
poris poenam jcaangcn ; in« (Sefdnflnif tbut ec tle / unb 
Idtfet ftc brat) pettfcben. 3n ber Xm ifi ti ein furmm . 

MCflanftC definitio trift ftnau lU/ cfHcit vero amor pa» 
tcrooS) ut aAionem cMipefcaittus. @n Serv^s fitt MH 
tem ciomino aAiooe fmi mn|) toiclK Mongtt mtttKtt » lia* 
bcBtnr eidmftiampfoonaperfima» nnb fonntn tinmii 
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Qui^uj daiur a^io furti* 

$•15. Fucu aucem a6tio ei compecit:, cujus incer-* 
€ft rem falvam eflc» licec dominiis non iit* ' Itaqae 
siec domino alicer compecic , c]uam Ci ejas incerlit;» 
j:em noa pcrire» (14) 

Z)e pigmre fuhrepto creditari. 

$. 14. Unde conftac> credicorem de pignore icilv 
xcpco furci adione agcre poIIe> eciamri idonemii de-* 

bico-* 



. tHc f9ti(l au(b nubt Dctflogen. 2>ir rotue o(cr bc» • 
ben^omern fcmen JCmct)t iu(t)tigen#»te er looitt, ioel({)ef 
<Aer be9 un< mtjH \% CeiMgdic ober inufr<n im Sraun^ 
f[tQHi9if(t)tnflecfeeii#<man6ernOriin 01^^ 

fo ()D(5 gcnommcn. ORan fagct : iSelcgenl^eit mactct S^iebe. 
Sibcr Der Lcx Brunrvicenfis i(i rtug, gEBir fonnen ja ni(t)t 
o^ne ®cjtnt)e leben / unD eben n)eil mir i^nen oiel anoer^ 
trauen muiTen / n)dre el gut , n^enn ufreraa eine fo(c(}e Le« 
gisiatio mdre f mmn nemli^ Oie Srfe^ung nic^ geijMkti 
lan. 3i^dteM)<»&dDreHi|lmanau(t |e()rrigoureus$ diie . 
9)toflD / Die mir i ^ 9ttWr. ioe|)n ge^(K)(en unb (aog tm Qtoi 
fdngni^fiefetTen/ mu(ieDo(D Wm ^ (te (am ungern Dran , 
«nD (iep ild) in caicere no(t) fct^mdngecn. gerner fan Der 
€o^n Den ^Saicr nittt aftione furti vcra, fonDern utiii Ui 
• langen/ menniDmfo^cDer de pecuiio caftrcnfi etmo^ent^ 
wenDet. @o ftnDet abct) Die Adio furti ni(t)t flatt inter vi- 

rum &i uzorem i uuD jmac conftaate mattiaiOQio gar nUlMi 
Cber ciivortio faAo Dat Die a<lio rerom amotatum cincrt 

. KfieA» Da^ Der St)^atte fete.emflMfDe(efl eac8cn ctfiicau 

teflmul* CdnCA 1.1.7^ fide rerum anuimmm sBime. 

UflD OMil Deo Deti 9{omemDtediiroitia nx^a \t\mi mareti/ 
fo waren au^ bie adiones rerum amotarum befonntcr, cA& . 
Det) mt< ^eut iu ^SanC/ n)ei( n)tc Die dirorcia fo ieiftt mttkC 
DerRatten. 

(14) S$eQDen^9i6aRrttiMr»ielMran(ie(e9en/ flMrbicAaio. 
< nem fiiniTam anwildlen Defust feo ; Denn Dicfe Aftio ©oc ' 

poeaalisiUnD trug mimi fo(£t)e poenam befom Der AAor. ' 

^ier t)ei(Tet %i nun iifter&aupt t Dap Derjenifle Die Aaioncm 
^ foni anfieQen fonne / Dem Die ®a(tK enuvetiDet nocDefl/ ec 
. flia0imadommuac«| jc)^i/oDeriiiiOt* . 

Aai f " (,,) 
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bicorem habeac: quia expedic ei pignoi^i pociiis i^- 
cumbeiCs quam in perfonam agere : adeo quidsm^ 

ut quamvis ipfe debitor eam rem fubripueric, niliil- 
pminu5 credicori compecac adio f ur ci^ ( 1 5) 

De rc fulloni^ vel ftrcinatori , vel Aofut fidei 

emttm furreptm. 

$• 1 5. Item A fullo polieoda curandave, aiic (al:d« 
nator farcienda vcftimenta jneicede certa conftitutt 
acceperic> eaque furco amileric > ipie furti habec a- 
dionem » non dominns , quin domini nihil intere^ 

eam rem non pcrlre , cum judicio locati a fiillone 
aut farcinacore rem iiiam periequi poilic* Sed & bo- 
ntt fidei emtori (ubrepta fe, qaam emerit» quuxi^ 
dominus non iic,omnii>o competic furci a(9io, quem- 

• ad- 



Ot) Cinereditor, fier m ^oxio bon f<inem Dcbitoreiit 
ti Vm nur iur ei(t)ec()ett / biefe j ^faiib ivitb geflot)len/tt<r 

l)at Die adionem furti, an dominus» aoTero creditor? 

Refp. 585erln DeC Crcditor ein Intereflje flef)a6f ; ne fibi pi- 

gnus cripiaiur , fo fan ei: au(^ bie Aaion aiiileflcn- SBoU 
le man fagen , ec f5nu um fo oicl me&c contra dcbitorcm 
ftasen/ Dec i^m beimcfica boct) oec6uni)cn 6(ei6ct# ib t|t ci 

wilf^ Wljit I Ted femper piaef^at incombere rd, oUa- 

eUone perfonaii gegcn cincn Dccfabren. aBcnn fecr Credi- 
tor fo l)dUc ooflcn iufrict)cn fiEon ^ t)4(tt ct (cin Vfonb gc^ 
nommen- @ofl ec nun ba j Pignus mieDer bcfommen , fo 

mu^ er aftionem |)a6en« !&)enn er adione perfonali con. 
tra debitorem flagct/ fO fprici)t tcr Debitor : Redde pi- 

gnosi n)ic(eict)rba(elacf(()e^nfonneR, Dafer incuipa ge^ 
n)cfen ' barff Dcrdebitor nic()C cinmaW OoJ debicuni bc» 

lOfitol / fOtflti^ ()ar ber Credicor ein grotfcl InterefTe , uc 
' rem pignoratam recipiat. f)a #itflCU[^ HogCt feCC debiteir 
gdC coam creditorem t MRMI ^tfl> Wl» fOcbrt gCIDCi 
fen ^ dU fea j debitum. Fac, ipfimi dcUmrem furaram ct 

fe pignus, fo fbntc ^cr Crcditor fla(|cn mc()f nur ad pi- 

gnus reddfndum , fed eriam ad duplum vel ^uadru» 
plttm« ^oia pofleffionem ei abftoleiac debitor« 

: s — 06)3» 
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«ciinodum Sc credicori. FuUcmi vero & farcinatori 

non aliccr furd adionem competere placuit , quaui li 
Iblvendo (ueritit : hoc eft, ii doniino rei a^rnado*- 
ticnvlblverc poflint Nam fi fblvendo non fint , tunc 

2uia ab eis fuuni dominus coniccjui non poilic > ipd 
omino furti compecic a6tto : quia boc cafu ipfuv 
intereft, rem falvam ellc. Idem eft, & li inpartc 
ibiveudo fueric f ullo auc farcinacor. (16) 

De re commoiatA- 

$• 1 6. Qu£ de fuUone , & lardnatore diximuSf 
eadem & ad eum, cui commodata rcs cft, transfe- 
' tenda vetercs exiftimabant. Nam uc ille fullo,mer- 
cedem accipiendo » cuftodiam jpneftac ; ica is quoque» 
i.]ui commodatum utendi caum accepit, limiliicr ne- 
celle ixabet cuftodiam prxilare. Sed noftra provi- 
dencia cciam hot in noftris dcdfionibus emcndavic, 
, uc in domini voluntate iitj five commodati adionem 

adver- 

3n biefem uob ^t)en folgeti&en fommen r unter^ 
fi^ieftene Cafiu i^or. bii aAioncm fiim aniteacn 

»iO/ fomu^ict^ein^mereffebaMfHitoii ^^x&mv^* 
cinem ftiiioni > fardnaton obec ant)erm^anbn)ercf^3)?ann 
cineSacte/ t)ieit)m)u macten ober iu poliren gegeften pro- 
nuffa ccrta merccde , geilo^Ien »rcb 9 uwb mau tau ec©ci* 
bag er cuipam icvcm admictiret / uub mic aifo ben 
6(6abcn ccfc^n muffe^ fo bat ec obne aaionem 
fiifttcontva furcm 5 b<^iera6cr feinecuipam icvcm beqan^ 

gen ; qusfit puntbUis, ObCT cr tf) lli(b(felraido« bcc|cfiatt# 

imf tcb mtd an t^ ntcbt \fSm lan , unb ecf otgiicb ^ lo- 
tereffebakobai/fohnnifbter^ fonbern ber dommosrei 

Crn)e[)nte adloHcm an|lcll<n' 9>ui habct incommoda. 
habcat & commoda. gbcn fO tj! C^ mit bem bonae 6dei 
cmtore. Emi reftcm > quam ante traditioncm fur abs- 
tulic > ego igitur aAionem habco > mra cnim intereft. 
3tcm il^babectmaS bona fide gttaufft/ biefe res bona fid^ 

cmcaotcomtrtcfloWcR/ natOfeccBcttftnbei^)/ ba|ciiiaiM 
bcctc nebfl mir dominus gcmerett , Qu. 2Ber bat btc Aiftioo? 

Rcfp*2l4)t)46^fP.l^^l uam emi bona £dc 3c mca ioterctt. 

^ . (17) 
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wAiKx(u& eum » ipi rem commodatam accepit , mcK- 
vete deiiiteiiic 'y (t?e furd adverius eum , qui rem 
iubripuic : & alcerucra earum ele(!^a , domiuum non 
pofle ex posukeada ad alceram vcAke «ftbne^ Scdt 
li quidem furem elcgeric illum » qui rem utendam 
ac^epic « penicus liberarL Siii. aucem CQamiodator 
yeniac adverfiiseom» qui rem ttcetxkttxbaicepit, ipfi 
quidem nullo modo competere pollc adverfus furem 
rurci a^dionem : cum autcm> qoi gro rc commodaca 
cQnveuiait» pofle adveriiis furem hirci habere adio* 
ncm,ica tamen,fi dominus fciens,rem eilcfubrcptdnv 
adyerfus cum» cui res commodaca fu^c > pervenit, 
Siii aucem ne(cius 6c dubicansy rem clic fubreptam, 
apud cum commodati adioncm infticuerit» poAca au« 
tem>re compcrta^volueric rc^iiccerequi^emcomodact 
aftioncm, ad furti autcm adkioncm pcrvcnirc ; tunc 
, licentia, ei conccdicur ^ adverfuuifurem venirct ob* 
ftaculo nulli ei opponendo : quomam inoercus con^ 
ftitutus movit adverlus cum, qui rem utendam accc- 
^ic , commodaci adionem> nili domino ab eo iacis* 
H&am fueric : cunb ecenim omnino fiirema ^omino 
quidcm furti adionc liberari : (uppolitum autcixi ^lle 
ci 9 qui pro rc iibi commodi^ca domuio &cisfecic : 
cum manifeftiffimum fic» edam<fi ab inicio dominus 
adioncm commodati infticueric, ignarus>rem elle fiifa- 
repcaim» poftea aucem hoc ei cogiiico , a4vcii(iis fo« 
rcm cranueric» omnino libejrari euni;, qui rcm com- 
mod&cam accepcric» quemcunque cauik ex;tu^i do* 
mtnus adverlus fuiicm habueric eadem dcfinicione 
obtincnte , five in parte , five in folidum iblvcndo Uc 
4s > q^i rem comuaodacam acccpeiic ^ 1 7 j . 

(17) §«ti|lbtrCafa$ : mm io^ bir(inee«t)< fitltftmt, i 
. coaniMdwi , iultfhiMt&Mrfi(fio()(m/ oiibuoDcrict.aU 

OMnmodaiM , AAioaem farti {)ab( ? Refp. f^nm, 
. tilOtHU ^Conunodatariui^ JVtlitKt culpam lcviffimam 
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. - De re depojits. • ' 

17. SediSf apnd quemresdepoIiueft> cullo* 
tdiam n6n pne(b(c : fedtancomineoobiioxiiw^» (\ 

quid iple dolo malo fcccrit, Qaa de caufe, re$ ci 
Uibre|)Ca fueric^ quia reAimeiidse ejus rei nomine» 
depoiici 'non :cenecur , nec obvid ejiis incereft> rem 
Vam elle> furci ^^igere non potefta ied furci a<^o do- 
^Boixkb compecic (i 8} 

Jfn imfuhes furti ttneaturm 
^'X%. In rammalciendum eft» quxfimm efle , an 

impubes rem alieiiam amovendo. furtum faciac. Ec 
placttir» jquia furcum ex ajfedhi (furandi) conliiUc» 
im demum obH^ri eo crimine impuberem» ii'pro* 
xiiaius puberuci iic,. & ob id iocelligac^ ic dcliuque-^ 

jupr^eftiren , unb alfo dn intereflc ba6ei) W i 
iDfcbcr Den Bicb agircn f onnc 5 cs i|l flbcr i\\ mcrrfcn / ec Ixil 
imar lol^c , mcrni bcr CommodaBs ftd) an it)H l)alten roiil # 
QOein t)ic|cc t)at Die a93at)l / ob er roieber ben S)ub # oDer fei^ 

5ien Commadacarium agircn mia* 301 CCpcn SOU adio 
brci noii competit Commodanurjei 9 quia ejus tion 
tereft , t90^liU)cctttl lC(l(CII $00* aBCIItl«N(bcrCoiraM- 
. dam cininai)! cligiret Ijat, contra quem a^ v«ltt« fo 

fan er nactqel)en^« ni(l)( umfebren , nnb j.(5» «^Hooe Sml 

inftituta contra furem fiCj) ©icbCC an 6en Commodatariuin 

|)a!tcn / tpennci Donbem j^iebem4)tl nucDccbetoffimen. 
<i g) asctttt ett»a< itttr depoiHttt iDOiten , fo ^ t(t) nteQft 

.Otf cidpamlatam ju pRKAirctt# ^ilCt^) DtCfClttpncliiccttjr 
timc mea imereft i ei^o & aAio fani contra fbrenBi 

mihi competit. SBcnn mir abcr feinecuipaiata imputiret 

BKrDenfnn, fO bat bcr Deponens fo&ann bicadiionem furci, 
ttKi( iit^ 0{i tKCDepofitariu&fcin Intcreifemct)r ^Cp M: SOCOe 
()abc, n>c((t)Cl Vuuiivs f(t)on obfervitct. 

(1») aBcttnctOQHi^I>icbRai)lgcf(t)ei)enfoa JomufM 
ICttMFimMiciseinaiFeaut&randi t^or^anDcnfcon, ctmuf 

eonralca ratione , deliberato animo gcfcOc^etl dtQcin cirt 
ubes m foiC^AficAttm WfyU nKiiC(H9(t>0«nEttncc 



I 
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%.19. Furti aOio, live diipli, five quadrupli , 
tAfitiim ad poen^ perfecutionefn pcrdaec. Nam iplius 
rei perfecutionem extrinfecus habet dOminiis» quam 
aut vindicando aut condicendo. poteft auferrc. Scd 
rcivindicatioquidemadverfiis. poUeilorem eft : iivc 
fur ipfepollidec, five aliiis quiliber:- Condiado au- 
teiTi adverfus furem ipfum ha:redemyc ejus> licct non 
poffidcat, compctit. (z®) 

TlTU-c 

fonberli(f>en Reflcxion wibUNtlcfliinflift/nifi maluu 

leagerc. ^ , 

<io) brdinarie l)attCll bie 9lbmCC reine anbcre poenam fara, 
all duplum UH& quadruplum . |eit DeC '^iM Me PraetoresfoU 

ibtfcuteM^t- tflnfaflflli4)l)a6en(iefeDrfcl)artFcontrafu. 

viis snasiieflot mcfa()rm / dc faxo eos praBCipitarunc , fc- 
cuti leges DRAGOHn# ut obfcrvat Bynkershoek 5 balfaw 

' Ijernact) ab, c^fei) l>enn/ ba^ ^et Ft» aroffe yioicnft gcbmu^^ 

tum extra ordinem punicbaturs t)OCt>lll Rmfpecialisl» 

gemefcn. 3nl>eiTen mcil bie ^Joincr bcn furibu« gac ntcftt fit- 
yorifnien ; |le foldie mit oielen Adiombus DccfolflCf. 

©OnbCClicbemfpcinflCn ex furtoz. Adiones contrafiireni: 

S>ii , l)ie anbecc ^t^^/i? bie abitc 

^&Wtmietf(bieDeHftr*,ni*t«^^ pcrfonaii- 
tam , fonbccnienei|ltiiit.reiperfccotoria.unl) 9el)et nMUir 
auf ni(t)t5; all auf 6ie tcmfiirtiiraint uiti l^we mieOerw 
tcf omnien 1 Da l^ingesen bte aftio farti .merepa?nalttt|yay 

in duplum oDCt: quadrupJum qe[)et. !DlC Condictio hw»» 

va ^)at nicbtaQcin mieDcc^cn DieDfclbfi/ fonbcrn au* »ie< 

4et feiue SCben llait/ etiamfi ad cos nihil ex re furtiva ' 

S)erTencrit) aut in quantum hi locupletioics non fadi 
int.. ©aSfcbcinetunlHaifiianeinmenniikict) Derhafres nicbt 
eben bol gefiohbtebet^mmen ^ fo i)at ec i)o0 (oni) Dotiti)m gc^ 
ccbet. Unb 00 fd)on bcr 2)teb cx re furnva oDeT »ra bcoi 
jefloblncn (Sclbe in fpecie niCl)i5 jurfitf gclaffcn ^ fo (att « 
e^ Ooct) uccmecDtdt, oDer cimas Oofui' flcraujfet haDtn, tpeu 

.cbeiauf Dctt^Denflaommctt. SS^eilnun Dcc leciHe^tel^lM^ 



TITULUS II. 

DE VI BONORUMRA- 

PTO&UM. : 

Origo hujus aBitmh i ^ quid in eam veniat. 

OUl vi res. alienas japit> tenetur^qaidenL etiaoi 
furci (quis enim magis alienam rem invito do- 
mino contrc6hic, quain qui vi rapic ? ideoque re<%e 
di6him eft^ eum improbum furem efle) fed tamenf 
propriam aAionem ejus delicli nomine Praetor incro- 
dttxit^ ^us appellatur f^i Un§tum tofmum : Sc eft 
intra atimim> quadrupH, poft annum, fimpli. Qux 
adtio ucilis eft» eciam ii quis uuam rem , licec .mini- 
n^am , rapuerit. Quadruplum autem non totuoi 
pc^na cft 5 ficut in aftione furti manifefti diximus s 
ied in quadrupio ineft & rei periecucio : ut posua 
tiipli iic, five compreh^hdacur raptor ih ipib deliftb» 
five non. Ridiculum enim ellec, levioris condicionis 
efle eum, qiii vi rapic > quam qui ^Bfxx amqyec (i) 



(j)cj reftituiren mujfcn ^ ttt&k iijn au(b repr«fentir<r5 fo 

llftlg ec bie reftitution ttjUn , iC foll nic^t locupletior mtf 
iKll re furis. iEquitas haturalis vult» ut damooa 

fttdat hancefi Sed fac , hxredem vendidlfre eqami 
ibrto ablafafn ? Refp. 3(1 b(C Emto> iq inaki fide 

»efui , fo l}ar conjiAfo territa vicbtt t^n IfOft 5 ii m 14- 

na fide fuerit» rd vindicado obtinee. !D(C Cbndidiohehi 

furtivam uiiD rci viBdiwtibncm fanmaniu(j!e<(ftan(lefleii^ 

fbnjl bateil in diverfis ailCt? divcrf* aftioDcs flatf. SptiA . 

Xagc/ n>ie i^m gifagct / ifl furtum ein crimcn ottc 
.ddiaum pubiicum, iHiDmitDao ^cib imD^cbcn ficflcafftt. 
(t) Die imw Spcdes fleHAi privati 6ep 6«« SWimm nxK 

Rapina. ^Uw fagCt nic!)t gm /^^/m-. ' Kaptor cft, qui 
foeminas aut mafciitos libidinis caufa rapit. Vid. Hoto- 
' MANNUS. Fur manifcftus unb bonorum creptor f(t)C(ncn 

' ' . - ^ m 
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Adverfus cfuos datur. 

I. Ita tamen competit ha^c ft<9;io » .fi dolo qu& 
«apuerit. Nam qui ali(|uo crrore dudtus, rem fuain 
c<te exiftimans, & iii]^<kns • juris » eo animo r^-< 
puerit, quafi domim) Ucteat etiam pcr vim rem fiiam 
tofefve apoUei^Ioribus^abiblvi debeu Cui icil* coo^ 

venient 



T ■ I irii 



. btt Ercptmc t)(li( mcini^e 0()nc ®(()eu publiqucmenr 

mgmmnit r n&Ot Me intemion baf k |)ctmlt(t ot» 
f(t((b<n foa , un» nicDtl iNitmict) fraget # HKrin el %tm 
feben / e. g. er ntmmt einem gleict) ben ^ut Dom 5Copf auf 6fy 

femli(!)ec@tra(Te; >a<t|lrapina. Slflcin b funo manife- 
fio^at bcr!DtCt)l)0Cb nOC^bicIntention, ut clanculum fiat* 

06 cr fol(t)c$ (ileict) mit ciner grofren>Qcrtt)C9en[)cit it)a(. ^ 

{(ItKlbCCO Kaptna eiu furtum apevtum % impium , tDO&C^ 
creptio cum violentia lucri faciendi ^ratia erfbrbUC n)trb» 

^®ccbctftcegebinia(Hiifentli(t) m aninaMiiacrgnnbai 
Srattftm, Mii^atMm^fnf^eitgMmegfnStrmmait^crii^ 
uncbrlicb / mir abet unt) Me Jenenfes fprac^ fur i^n. Qo» 

Qu3c adio hic locum habct, unD n)ici)0(^9Cbctfte ? Refp» 
SiiCbt fobOCft / aU furti manifefti adio. Rapina i(l anjufc* 
^ l)Cn/ U)iC ein dcli Aum privatum. J)cim mcitt Intereffc vcr- 

lirct botb am mci|tcn Darunter / alfo intendirte t)cc Prxtor 

^ba^ quadruplum. difTcrircl abcr DOCtt DOn Dcm furto mm» 
nifefto • Da i(l i)alqnadruplam cin mtre poende Didf : 

M\i QcbeftKK ate iti 2 tin EKpcor gcbet b^mit iMg r ui* 

ftagctniCblStKUIttaCb^ & tamen MB ptiiiicar»or wina. 

taifeftus ? Refp. :Bal ifl fc^mct ju be^rciffcn 1 mm maa 
iu4)t bic^i|]oriemci$« S)ic diomer b^^^in qn<>d mera 

, «xpreirum erat , in quadruplum/ ita ut limplum infir » gc^ 
-(IraifCt I UnD atfO auCb ben Ercptorem. Vid, Dijfert. mes dg 
j^i^emis maus. 91uf bicfc Obfervation i(l van bb Wat«x 

\mii ber ^anb « bai4) biefc DifTertation fcbon edircc / infcii 

tlilicbcnlMcaaiotoliiiie- 

tascanft» QoimiihinMiumliMulU^mQlD^^ 

poenam flcbcn ^ unb baJ (implum ^ paipt. |)a5 fcbcinct cin 

«que temerarms homo JU fconi qui eripit, ac ille, qui 
metu me adigit. I^HHW Metum atroccm bftl b^r Practoc 

jmit bcm quadruplo gcilrrtfft^ unb fo au(b bcn Ercpiorcnfc 

(El$l)DaberbO(b it^a) ciiiferente^pcrfoneh. Hie plane mc^ 

- nmi U4t6i|» Dcr mm^ mw» (iDtc jc|et ttucm 
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^renkiiSi'cft» nec furci ceneri eom > qui eodem hoc 

animo rapuit. Sed ne , diim talia excogitantur, in- 
veniamr via > per tjuaai raptores impune luam c\tr» 
ceanc avaridam» meHus divalibus coofticutioaibus 

pro 



t>m Dfqenauf Du Si'U|l. & ijl (t!fo imt cin nnferf(f)cil) ^ 
obec in effcdu jfi ci cinc^ r unt) Dec Prjrror faqte/ (le njci^ 
reii bcr)De glettt) fiftlimm. Dicis ; S)a^ i|l tvobl roabr / Da^ 
fic DicPcenam lKit)ec (lenoiiuiKit , Das refoivicct aber un^ 
Aeona dubtmn noc() nkt)i# Q)tc c( ittomimn feo, ut fiic 

ffrno(|>gcf(i5rii(t)eri(l? Rrfp. 5)ic9Jomecpaben aHm Den 

forem manifcftum mit Dcm JoDC a^llcatTer unD in qua- 

drupium. DcrPractor bat alfo nict)(« Damitin it)'inqeha6f/ 
mii rr fcine Criminai- jurisdi^ion |)anc ; ab^c ^nmi? Dic 

€.U'aif(U ri{t)(C n)(icen , l)at CC bic ercptorcs unD fures criam 
non manifclUjs (JCjlcaffct , UUD Smac DCH ereptorem f)Oi)CC# 

ci6 Dcn furcm , Dec uuc ad du^>ium Maugct morD. ii^ ce 
obci; tAHtt bbtfK, ali fur manifdius,«cflraffe( morDcRrfomittt 
tct)er; nKilcrmit btcfcm ntcttS lu tt)un geOaM, a!< ex po(| 
fido. Bicfc Pflma ifi alfo fto^c ecmefen , al5 jcne , mi 

Bynkersuoek jam obfervavit. 91t]fan()j> llCatffC CC Mop DiC 
fures non manifeftos, })Crna{f) abcr facjt^ CC / ^ ^.\ Jd 
^autif&c. Dapi)iei?eU(cniJ;(};4CCn)dccnt)0C Dcnerepmri- 

bus , Da (Iralftc cc Diefe au(0 / unD jioar (irgcr / aU Dic BicDr» 

Uia vero poina forum manifeAoruili capitalis celTavit» 
& quadruplo puniebantur. W<m"||e()et atfo / ta$ Dil 
«ftto fiiru manifefti fj^dW auffommcn , oU bonorum ni« 

ptoriim , fbnfl mucDe man Diefe mi)l fd^dcffcr traftiret ()a6en. 
@o abcc t)atte Dec Praetor ni(t)(gDamit ju iDun, fonDcrnDcc 

Pracfe(n:us Urbi. Alii putarunt , fei) IDODl mat)r / Da§ DeC 
Ereptor flCCingCC; alS DeC furraanifcftus^flCflraffctmecDc^ 
Cl jlCftC abcr DO0 fCee , Ob man Cincn aaione bonorum ra* 

ptorum oDcr furti puificcn n^oOc i Das ifl mo^l mbt, 

I(inmi0 ex L. Aquilia» cx InterdiAo un^e vi» exaAtih 
ne furtt maniftfti contr^ ereptorem Rdacn / a(cr fo Dfcb 

Dct Do(() immcc Die gcage fi6ci0 , Dk wir et hiftor ia erldutcct 

babCrt. S>tUt jU toge i|l /^apma m deliaum puWicum » 

unDmcc fine c«de caubct/ mirbamgebcnqeHcafft unD |)trf 
tiadt) auf Da* SjaD gclcflct i gcfct)icl)ci cS atec cum c^de , fo 
loicD Der Deiinquent alB cin v^fcajfenjSidubcr lcfenDig dcp 
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pro hac parce profpcdum eft , ut nemini liceac vi ra« 
pere velrem mobilem, vel fe movencem» Ucet (uani 
can<kiii rem exiftiiiiet. Sed , li quis contra ftatuca 
Principum feceht, xei quidem iua; dominio cadcre : 
lin auccm aliena res fic ^ poft refticutionem cjus , ct* 
iam seftimationem cjusdem rei pracft^ire. QuQd uon 
iblum in^obilibusrebus, quae rapi poilunt» con(ti* 
tutiones obtinere cenfuerunt, fed eciam in invafioni- 
biis,qux circa res (bli fiunt: ut ex Ixac cauiaab.omui 
irapina homines abftineanc. (2} 

$. 2. Sanc in hac adione non utique cxpedtatur, 
rem in bonis a&oris cfie. Nam five in bon^ fic> -five - 
non : li tamen ex bonis fit, locum ha^c adtio habebic 
Quare five locata>fivc commodaca, five eciam j^gho- 
rata, five depofita fit res apud Titium> fic»uc interfit 
♦cjus, eani rem pcr vim non auferri : (veluti , fi in de- 
pofii» re culpain quoqu^ promilit) five bona fide poi^ 
fideat, five ufiimhruftum quis habeac in ea, vel quid 
aiiudjuris> utincerfit cjus> nonrapi: dicendumeft» 
d competere banc adionem» nonut domimum acci- 
piat : {ed iliud fblum, quod ex bonis ejus, qui rapi^ 
nam pallus eft» id eft, quod ex fiibftancia ejus abla* 
tum efie proponatur. £t generaliter dicendum eft^ 
cx quibuscaufis furti a£tio competit m rc clam fadb, 
ei Usdcm cauiis omnesiiabere hanc adionem« ( j ) - 

(1) DolM rcqniritiir ad rapioam $ tQfj/dC tmrl) ttftWl l Qgi^ 
rtM rndmi eripoerim ? g. \^ tpoltC WCin %ltv\) jure domi* 

nii b(mant)trhmefln(bm(n ; hat iflteinc Kapina > aQein mil 

ti DOCJ) res mali exempii utit man UnlCC t»cmPr«texc: 

' S5iceatf)c flcftorct mcin , mtU6 njeancbmen f6nic, fo faact 
jusTiKiAKus , Da^ ftct) fcincr bnmit excufitoi foUCi octt ci; i|iit)| 

dcbito mdo»tiOi|) legalitcr DCtfdt^tf* 

(j) Qu. hic^ uti ufiulo pra^ocdcmtc; bwc aj^weflOia* 
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TITVLVS 111. 

DE LJEGE AQUILIA. 

Sttmma, Caputprimum, 
"pvAmni injor» tdto conftituitiirper legem Aqui- 
M-J ham. Cujus primo capice cauEum eft'; ut.fi 
qws aiienum hominem , alienaifave quadrupedem 
qus pecudum mimero Cit, injuria occiderit , quand 
ea rei, m eo anno pluami ifuerititantum domino daie 
aaranctur.(i>:. . . 




beat IocaMr.conduaor . deporitariu» &a CouuMtebtt- ' 
aftio furti & dom.no & non-domiiw. EKptioa Tu- 
re Koinaao erat deliaHm privwam . i(0 tWH alfo nuc 

Rapiqa vere (incninen publicam, mic Das . 

. rein no(t)bo[)er; ©entHrdejcOailc^reftituirenfan. uiu£<c 
to^lleite OateraaociiMnoMcgim/ fon>iiD'er J3£ 
fite<tt- Sie Seuiictxn nmn hu\ ErepcoriiMw fthr ftinft 

fon&erlilt qui iimul vulnerabant. ^ WC rWIO, 

^^l^ifi?^^ '"'''^ 3W OaSen, ftat a6cr in praxi 
ili^ Md |{(it(i Mt Thearie matjsi ti)n anoeiicDm. Tho- 
kiMiw l)at eine eigtnc DiiTertation mon mtii^an , mm 
ttttnNon-Ufum jciget. m ift !*on cr nuetr iBocWtt/jwl 

Sli"/?.»''^^ '"S" fi<Ei»ittmen/u5 

Mbec au(J) fcI6(]en gcnenntt nwrfieH. JXcalMdMi Ke. 

Wcitutn «>arauH)IMlfCCLer Aquilii, qu« viii icTacce- 

T«bunu» Piebis AQpttiB,. «Wna(t)cini9er3»(i)nun9 oott 

lllODtr DO(|)probabIcc, Du(i ue bet)D< diilindlse perron* flto 
HWfen , licet Gua. Grotju» de Vitis laomm eWncere fa- 
tegent contrarium. Coercet hsec lex delitliuta , pec «lod 
damnum datur. Damnum injuria datum ptmrea% er 
doio aut calpa. Dolu». eft deUiSam ▼enita, culpa 
» quafi. Itt« ditlnp & cdlpam-.inagna quidem cft 
difioenti», wiUa. tci» ntwne pan*.. Vtjttm»,, ^ul- 

» b b 1 , tt 
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Oe auaJrupedc, cjux. pecudim num<rt eft» 
% 1 • Quod autcm non .praecire dc cjuadriipede, fed 
de eataucum , qu;t pccudiim numcrd d^fiv^tur, 
eopcrtinet, ut nequc de teris bellus, nec|iie dc ca- 
nibus cantum- efle inteUigamus : led de us tantum, 
uusgregatimpropriepafdditunnir.- Q^-lunt, 
«iui, muU, ^Mii, aves. beves,capr3f. ^De ftibus 
nuoqueidcmplacuit. .Nam &fi««specudum appeU 
iitione contiuentur : quia & hi{gregatmi) pafomttiP. 
SiC denique & Homerus in Odyllea ait, licut y£liu$ 
Marcianus in fius InWtationiiws rcfen;: . . - > 

Litn th^ ^tf^/*"*'* *' *^>^*^» - 

: Mdet is fiAhusy qmmgftx. m^gmtsm 4gris 
. FMfdtur» 4d Cerads faxum,fommc[ueAittf>«ff»'^*i 



" ta eiw legis faiffe capita» 0» J»0t J««Ti»nA>m* nUC J. 

ffit(lM)*tirob*Me, ot «*Bn Noodt mTraft. 

• a "^"i^'?,T Kri™ 

S. S)it9l6tmcWHnfubtd philofophim. Dannnum 

ni(f)t/ wittmfolfltnDtn timl/ ««^«"^^'«^ilS 

C comra fas. contra juslaAum; ttim t«l)aftri«lW^ 
rint Obligationem connatam. tKlf « WfeWtDut , m 

^ifttmcipi«»ic1)Mrauf9^^^^^^^^ 

ratus fit, «I Cap lU. fpidat» ftttC mu| f«vus & qua- 
■ Zpe g egatim folitP» »5^^^ 

btilt . Ltm maSfit auf tint «^J^y^f 
rtitifo!(!)JDitr, aoDl «6« ««« /«Jf <^^^ 



I 

« 
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• . De it^uria. 

$• z. Lijuria auceai occidere inceiligicur^ qui nul« 
lO' jure occidic Itac|ue qui ktronem occiderit > non 
tenetur , utiquc fi alitcr periculum etfugcre non poc- 
cft.0) 

De cafu , dolo , culfa. 

§. 5* Ac ne is quidem hac lege tenetur , qui ai(ii 
occidic : fi modo cuipa ejus nuUa inYeniacur. Is[ain 
. fllioqui non minus ex dolo> quam cx culpa quisque 
hac fege tenetur. (4)* 

i Be 

Um t^itVQmt bitKmgCn , 4ni quadnipedcm, qiue gregatim 
faCcilur, occiderunt» dcgtt«^«f<^# fmnim, btt 
antltCtt)itC(9e(5t)tet/ KtgetFKAnciscvs BALDonnjs Tr, ctt.' 
, ik lege AquiRd^ QSt mt ODII Arrast homo perdodus) 
' rempe talia animalia cenfentur magis uciiia. Qu (gp 

l;6rcn mii) \ni ^d>rpcinc barunur ? iJKan \)at mii^tt 
difputirw , un& btn im Text b(|inD(i*en locum au^ ^cia 
EoMiRoangejoflcn. HuhWKinPraks. aJ hfi. faqct: ^an 
bcn imperatoreii^ nur no^) ^(]lp(KdCII ot)cc ^a;>cm 
f&^n fodcn , fo mfiibccefiaU) t^cam ulMcicuttt i^ocbcu feon- 

tp ntttnkt^is / jum HoMno ^ (auf f n. Dictf : i^f 
if monbicfiiimdbtaitftwcExpcrience decidircnf&nncn; mS 
trauict c< bcnn bic Raifon aus i)an Homero i Refp. 
9l6mcr bdxn ibitsSdjimeine jutKtufe bcNitn , niitt a i^ai^ 
trieben , ©til cS abeu mele poj>uii tl^m / fo fadet Homeru^, 
fie rodren oou) ooruntcc bcijrifftn. Cam>ar HoFFMANN.eiii 

TheolOgMS» i^MhxiiintnOk/ervd^lnthsvariis ciuc Sait^C 

• - Obfavation ^ttcoon. SKau fomc ou* e ruum einc 

^ imtl [^ifotauon jitCCil^ S9C0JOIfti|llC(c3imiiici; An 
fiies gregatim paTcamurl 

(j) Injuril ^tf{iet bier fo Diel ^aK /tfre injuria occidc- 
i re, i. e. nullo jure nec pcrmiitcnte > nec priccipientc ; 
• fea0er^t)6rel t)erCafus, (i quis fcrvum latronem orcidc- 
rtt, nittil^C^CCi ^uia hoc jure fic« oec jkeceiiius lcgem 
habet. • " 

(4) Oius fortultus noQ ^r»Ratar,iicc impuu^r» quia eft 
occra iKieiiiis faaimi» C<(ie9toltl,i)(lfCtll(cuIpa|n)C|^ 
t)cnfC9|iuus4imntimc0^a4aiam^€o^ ^lilMl 

B b b 3 m^ii 
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§. 4. Icaqiic fi quisj dum jaculis ladit, vcl cxer- 
citatiu 3 traniemiteni ietvuni tuuni trajccerk» diftin- 
guitun Nam , fi id a tnilite in eo campo , ubi fi^ 
iicum efl; exercitari, admillum eft ^ nulla culpa ejus 
intelligitur ; ii alius tale quid admilerit > culpat reo^ 
cft. Idem jurls eft de milite , fi iii alio loco , quam 
^ui ad exercitaadum uiilitibus deiUnatus eft > id ad-^ 

nutcEit. (5} * 

Defutatione. . * 

§. 5 . Item, fi pntatDr cx arbore dejedlo ramo lcr- 

vum tuum trgufiumtem accideric , Ti prope viam pu- 
blicam » auc vicinalem id fa^um eft , neque procla- 
maVit, ut cafiis evitari poflet, culp^ereuseft : fei 

fi 



mbcftfe einer jmcitteln/ abec eS mup Docft em^ 3u4)tidUttfl gt^ 
fct)ct)cn , Dn^ man f lug unb vigiiant merbe. 
(«) ^ier ifl Dcc Cafus , fi quis jaculis lufit , wenn t(ft an etf . 
fm Ott W>i<fft # HH) niemanb geftef 1 olKr ftint^im , in lo- 
co ioconfiieto, Qtrb t(|)(rMt#( o^notfd^r jcmattb/,fo ean 
mirWe|en»egennt(6tlimputii«»etI«n- ^ebergefeorctfiDU 
qenDetCafus: einermerrfteattfDer^aaD, Dajft(|a«cti*iii.- 
OitmilDe ©cftmeine aufgeDalten/ tur^ baratifftinrtc ertdi 
SBufcf), bapftiOetmafibemeate/ Da^marein 5Ceri mit eiRtm 
rotl)2n gamifol ; erDac^jtc aber^ eS mdre ein mtlD ©(bmtin 
mittenimSBalDe; imo f(!)»Men5terltoDt. €rmacm*tiu 
eulpa j nKnn etner immer ru jf en i»oUe : ©(felaff t lemanD ^iet ? 

bkMtnbefen D««»tt»*mI)Oel)Cn. Error erac invimabi-, 

lis- «e^ bcn «hmm lomi ft<|> folgenbcc Cate mtgnttt : 
©ic Rncc()ie lieifcn ftc& aiif beteffalfe , mif iwft[jwwHciiiii 

©lofcau gefc!)ict)t, rafircn^ ber35ar6icrer fe^etil)uanciiictt 
£)rt,n)0ba^Q5aaDaup tfl, fciemcr; ba er an bie ©urgcl 
fbmint , f(|)l(fotcia SBau an ba« ®(J)ec^aReffec / baj ec m 

DiC ^UCgel abf(t)netbCt* In culpa h«ret j lex Aquilia o- 
n\ncm rulpam cocrcct» latam, levcm & leviffimam,e^ 

tu bcautfcil aOit ^ bu «rciifejl meinSlat i}n#,l)tt fgSfifsi^^ 
• fttocitten ^uff , im& Mffejl c« (ialen , «eiiBns. THOMi^ 
•ws mct)netDe«meflen/m(tn mlijfit oml oafi» fefaiitm cffc» 

ten/ fcd noQ eO catiis,' iiiQ POth» tvaciilpcu 
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£i proclamavic, ncc illc curavit pra'Caverc,cxtiM cul- 
pam e(l putttor. i£que extra culpaui ellc intelligi-» 
tar 3 fi feordnn a via forte» vel in medio fundo de« 
debat» licet non proclamavit: c]uia in eo ioco nulU 
cxtrtneo jus fuerac verfandL (6) 

De curatione relicla. 
f • 6. Praeterea fi medicus , c]ui fervom tuum 
Cuit, dcrclic]iicrit curationem cjus, S>i ob idmor- * 
tuus fueric iervus, culpse reus eric* 

De imperitia medici^ 

• §. 7. Imperitia quocmt culpac adhumeratur i VeU 
uti, li medicus ideo lervum tuum occiderit, quia 
male cum fecuerit > aut perperam ei medicameti* 

tum dederit. (7) . ' " - • 

Di imperitia iufirmitate mulimis, aut 

e^uo vedim 

§. g. Impetu quoque mularum, quas muiio pro* 
pter imperitiam retinere non potuit> li lervus tuus 
. opprelliisftierit» culps reus e(l mulio. Sed & fi 
propter infirmitatcm cas retinere non potuerit, cum 
alius iirmior eas retinere potuiflet» ;£que culpx tc^ . • 
netur. Eadem placuerunt de eo quoque^qui^cum 
cquo vetieretur ,«impctum ejus aut propter inf?r- 

mita- 

mct, obec aiKiitem abgdtgemnOit/ uiii votgo icer nmi 
fic , mm m ^a(De umt)aue. aBeuo mau abet cmen 
S&anm anoet (£(!e De^ SalDe^ at)|)aum mia^ ba mu| moa 
tuifen I tmp man DocfctK- 

(7J Sic fi fiervus meus xgrotat> 8c pigritia medld mori- 

tur, !Mi«iifNc8lc|(tmj(iic(btiMiat)tot; 3(1 otirbirMe- 

dicmimperitos , fo folttcr ri(ODec(iurni(t)tnn(crfanqcn/miD . 
ti i|l fo u rcDen ein Oi lidlnm. mm mon ^at e$ bep oeh 
Medicis fo genau ni(t)t genommen / unD if^te impcriuam > 

^ WIC extra ordincm.fltfttaff^t. 

. **^i^f C«)I«- 
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nucacem , auc propcei* impcriciam ruaui reciuere ixom. 
pottierit.(8) 

§; His autem verbis legis : Quanfi id €0 in 
no pluriihi fueriff illa iencencia exprimitur : ut ii tjuis 
hominem tuum , qui hodie claudusa .aut' mancus» 
.aut lu(cus eric, occideric, qui in eo anno intcgcr, 
auc prciioius iuerit» non tanti teneatur> quanci 
hodie enc , ied quand. in co anno pkirimi hieric. 
Qua racione credicum eft, pocnalem elle hujus le- 
gis a(tiionem : quia non folum caiici quisque obii^ 
gatuT) quantum damni dederic^.iedaliquandolon* 
gc pluris. Idcoque conftat , in h.urcdem eam acftio- 
4iem non tranlire ; quae traiolitura iuuietj ii ultra da« 
43(muni nuoquam li$ aeftimaretur* (5;} 

' Quid dfiimaturm 

§. I ©• lUud non ex verhis legisj Ccd interpcc- 
tatione placuit» non fulum peremti cbrpofis azftima-» 
tionem nabendam clle 5 lecundumca, qu3? diximus; 
ied co ampUuSa quicquid pr^i^^terea peremco eo cor« 
pore dailini nobis allatum nicrit : veluti « iervum 

' ' ' ' , s ' * " * Cuuni 

(8) Impericia habetur pro culpa^ IWnn bU Qlfo fabff tt IDifl^ 

unD fanil e5ni(t)ii bie^f(C&uct)(nbm'4)ui3i)U)uni&4a^ 

hiuef in culpa« , 

(9) 6(iHtafi(r IHe AAio t» tege AqQitla comnr h«re- 
^ ies ? Refp. Ncg. Hfleres non peccavtt» aAio vero le- 

gis Aquilise cd poenalis, ac pracfupponit delidum. SBot 
l)Ct|Tet&ier: ^/icanti iiieo annc Refp. 3^l)attC c.g.f&t 

l)as^])fcrl)t)or t. 3JIona(cn 1 00. ©ucatcn / U%t mtb cs bltnft, 
ha imfi cc mir aBc^ crfcgcn. ^it) bn(c fiic mcincn jCnc(b( 
fbnfi 100. ^Tttblr. iKibcn / nun t)at cc oai Stugc t^crlot)rcn, unft 
ffUfaomT. Da0mttP(rr(<i(( nmiwt. S>a^ gc^occt Dasiu 

, miK , mjt mSit eftinuible mc^t ad lepem Aqoiiiam , 4i* 
ber hooM i(} ifi«ftfittallllis , majQiltew^ Cicatiix ^ StbcC 

la<i»<i|iOQ)ot)l/ na^cinilnecOtgil»» 

(10) 
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tiium hxredem ab alkjuo inftitutum , ante quis oc- 
ciderit, (]uam is joilu cuo h^redicacon adicrit. Nam - 
hxredicaos quoque amtflk rationem efle habcndan^ 
conftac Item, il ex pari miUarum unam, velex 
quadrigisequorumunumqiiisoccideriCt vel ex co^ 
fn<rdis uniis fcrvus occilus fuerit , non folum occifi 
fic «eftimauoa ied eo amplius id quocpe compucacur^ 
quanti depreciati iimt, qui iuperlunc. (i o) 

* cancurfu huj^s aiiionu capitaUs., 

$. n. Liberum autem eft eij cujus lcrvus occifus 
fuerit» &exjudicio privato legis Aquilia? danmum 
periec][ui,& capitaiis criminis eumnttm iacere* (i i) 

Caput 

(lo) Qo. Quddnam vero damiiom arfliinafiir? Refp. Oa« 
xnnum ^(itivum$ idt quod mihi demtdm eft ex pa« 
trimonio > }. @. X^oA jjl f(jt] daninum pofitiTum , Q)(ntt 

Maevius mic!) jutn 61*5«! ciiifc^cn woUen / Tirius ober it)n 
^ iaran t)erl)in&crt i benn i(b l)atte %% no(() ni(t)( / ncc etiam 

vindicatur, ii damnum fit iacertum; !(() (an jn^arcinut 

folcbcn Mangen , abcr , nic^t ex lege Ac|ujlia. Conf. Tho- 

aiAsii Jurisfr. Jivina. Sed fi hanres infiimiiiir femit 
«MOf & a^ voloit juffa nm lueitditan»! » tu Tero 
ciim ittterim t^eidis» timi non^foliiiil ad faiTi» fed et« 

iam ad ha^reditatis pretium teaeris* Damnum libcro 
homini datum non ex lege Aquilia reraccicur & vin^ 
dicatur j Dcnn <^ flC^t fol(|)eC Lcx nUC auf fcrvos , qui cct- 
tam habent acftiraationem. Damnum ex confequentia 

datum muf}eaucb6cta[)(ct iDerDen/ e.g. bic 9{omer ()aticti 
fDagcii / im Mi ftc 4 ipwMXi , btc aOc egai tmw 
citiclbmntt foa eoipa um , tm mn^ miciwbt aichi M 
, fDnbctn aii4) ttmnen @ct)aben erfcQcn/ bctin bic ? • an^ 
bcrn ftnb nunmcbr dcprctiicct. Wcm dicendum ooii einic 
€ompagnie Sotnobiamcm S>tc 9{6mer rbaten aaeS burcb itire 
Rnetbfc MoRHOFF bat au! bem Seneca ^rempcl angcfui)* 
rct/ baf jicganeeBibiiothequcnDon Snecbtcn battcn/ v. g, 
Dtefertrar ber Homerm» icnc(;.vjrgiiitt«,iiiti>tp(tc^i^ 
_ bici^crlangte Paflagctedticen. - 

(l i) Si qm$ iervom mciUB dolofe occident » ccUun e»* 
pittlker i^pre peccran jddido putiUQ^^ er te^ Como- 



7^0 IkSTITUT. JUSTINIANI LlB. IV. TlT. III. * . 

k -■ - - ' — 

niicaccm, aiic propcer impericiam ruaoi reciiiere xxow^, 
potaeric«(8) 

$. His autetn verbis Icgis : Oumt id t$ in 
no plurimifuerit^ ilia lcncencia exprimicur : uc ii c}uis 
hoaiinem tiium , qui hodie claudus, .auC' manciis» 
auc lu(cus eric, occideric, qui in co anno inceger, 
auc preiioius tueric» non catoi cencacur> quanci 
hodie erit ^ ied quanti. in eo anno piurimi fuericw 
Qua ratione credicum eft, poenalem eilc hujus le- 
gis a<tlionexn : quia non folum canci quisque obli- 
gacur, quantum damni dederiCs. &d aUquando lotK» 
ge pluris. Idcoque conftac , in hvuredem eam a<5tio-. 
nem non craniire : qu£ traniitura iuiUeC} Ci uitra da- 
i^um nuoquam lis xftimaretur* (5;} 

' Quid aftimatur. 

$• lo. lUud non ex verbis iegisi fed ex interpre^ 
tatione placuit» hon iulum peremti corporis a^ftiaia-* 
tionem nabendam clle , lecuiidLnn ca, quardiximus: 
ied eo amplius, quicquid praccerea peremco co cor- 
pore daituii nobis allatum nierit : veluti» fi fervum 

* • . V ' cuum 



(8) Imperitia habetur pro culpa ; Wnn DU OlfO fabret! roiOfl 

in culpa* . 

(9) Qu* @}ct)tt a6<t W ex tege Afutna eootrar hanre* 
: des ? Refp. Ncg. Haeres non peccavit, aftk» ver© le» 

gis Aquiliae eft pcenalis, ac pra^fupponit delidum. 2Bal 

ftC(|Tet&ttr: quanth id eo armc Refp. 30 ()^^^^ e.g.fllC 

Da$^i)(crt)t)or ^JIonatcn i oo. ©ucatcn , U^t mirb e§ bltn&^ 
ba muf <c mir aM crfc^cn. 3^ i^onie fur mcincn 5Cn((&t 
fbnfl i9o. ifUblt^ l)a&cn / maJmttM ^uge ^eiioDrcn, unD 
iHii Um iMi^iiiit^ erfe^t merben. Sa^ gct^ket iMijje^ 

, «iue , mi ni(ftt cftimable i|f ^ tdHlit ad lcgem Aquiliam , 4i* 
fcer homo ift inxftimabilis , mag igiltCtne Cicatrix } SlbCC 

. . • (10) 



Digitized by Google 



r De Lege Aqs^iua. • -jGi 

tuum hxredem ab aliquo inftitutum , ante quis dc- 
dderit, quam is juiiu tuo hsereditatem adicrit. Nam 
hxredicacis quoqae amillse rationem etie babcpdam 
conftat. Itcm, i\ ex pari mularum unam, vel ex 
quadrigisequorumunumquisoccideric, vei ex co- 
moedis umis ierytis oeciitis fueric , non iblum occtft 
fit «eftimatioa ied eo ampiius id quocpe compucacur^ 
quanci depre^aci fimc» qui iiiperlunc. (i o) 

- concurfk huj^s attioms capitalis». 

§. 1 1. Liberum autem eft ei, cujus {ervus occifus 
faeric» & ex judicio privato legis Aquiiids daauiuai . 
per(equi9& capicalis criminis eumjreum iacere. ( 1 1 ) 

Caput 

(lo) Qo. Qtiodnam vero damtium arfliiiiafiir? Refp. Da^ 
mnutt^fitivamf idt quod miht demlito eft cz p»> 
trimonio-5 }. ba^ jf! fein daninum pofitifiim » t9Cntt 

Macvius mid) jum grbci] ciufc^cn njoUen / Titius obcc t^n 
^ })aran t)ert)tn&ern benn icb t)attc el nD(()nict)r/ necetiam , 

>indicatur, fi damnum iit incertum; !(() tan in^accinen 

foltten bclangen , abcc . ni4)r ex lege Ai|uiiia. Conf. Thq. 

HASii Jumfr. Jivha. Sed fi haeres infitmilor frrvot. 
Bieiis & a^re voloit juffo meo hmdttafem . tn vero 
com ittterim occidis» tom non^fbluiil ad fervi« lcd cc^ 
iam ail hseredicatis prcciom tciicris. Damnom' Hbcro 

homini datum non ex lege Aquilia refkrdrar & vin^ 
dicaturj Dcnn gef)CI folct)eC Lex nUC auf fcrvos , quicer^ 
tam habent a^ftimationem. Damnum ex confequentia 

datum mu|leaucl)bcja{)lcMDert)en, e.g. bic JRomec l)aaeti 
fBSaml «nMcSi4*^ftot)c f|Nmmiii/ bicaOccgaimarcn/ 
cttic< fommt coa eoipa imt i bu ttitll mii; itM)! aacinlHif 
^j^j foni«iiati(|>tiiciitm6tOabciicil!^^^ 
bcrn unD iiunmd)r depretiicer. I4cm dkcndum t)oh einec 
Sompagmc eom&t)tanren. 2)ic 9iomer rbaren aOed burct) it)re 
SncArc MoRHOFF ijcit aus bem Seneca trempcl angcfu^* x 
jccr, Daf jieganft^Bibiiothequcnoon Sm^m barren/ v. g.. 
btefern^ar ber Homerus, ietiec virgiiios>iuibiQui}c^t4l^ 
^ biet)ccia«9rc Paffagcfccitiren. * 

• (n) Si qu» lcmun mcimi dolofc occidcnc • eci^m ca* " 
pitalicar agere poteram judido puUi^ lfl|c Gocne» 

• bb r lia 
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§. I z. Caput iccundiun lcgis Aquilix ia uTu noa 
eft. (iz) 

* Caput 

"Hiia «le Sicariis , bo^ e§ ibm gac beti Sopf f oflete, ober er muc^ 
be deportiret > biern^4)|l tmt tct) aucb bert ^c^abcti 6eae6ren 

adione legis Aquili«. 34> ttlU^ dbcr damnum pofitivutn 
flelitrenl)a6ca in patrimoiiio» iioQ inlucro* Hincpacet» 
doiftrinain d« ^amtio cUio non in genere Iiic proponi. 
, SHinim W mi Xhomasius gQC^ , Deif IW Lcz Aquilia 

ftmen S^uijen (^abc^ ®icie (Kitcii it}n lu t^iebcrlegcn gciract^/ 
lei / baftegtfaget/ e^vorc bdcb tnbetn £itul bte doarina 

dc damno dato. ^ed Rerp* 3Bir (Ht^en adionem de da- 
nino dato, a6er 0 diftiDguirenn)irbiC Capita nic^)! , 2) 
flagen to\Z nur «d damnum refardendum , quod nunc 
ti\ , non quanti id eo anno plurimi fueritr | } ^abett 

bie aibmet: nur damnum pofuivum vindicim^ ba^icCo* 

ftc in mctltcdl Patrimonio gctl^Cfcn , tttebt abcr damnam fiBO 
' carentiam lucri » e. g. Paulas te inftitoit baeredem* ego 
pcrfuadeo Paolb, ut te ddeat & allam fcpbati co &• , - 

innum pateris , fed tamen ex lege Aquilia agctc non 
potes > nondum enim haereditarem habuifti in patrimo- 

Bio> agere poteras cx doio. 3Di<3l5mern)arenbarinfel)c 

(enau/ damnum cfl> ubt demitur aiiq^id i baiat)C(i|l 
tmrcinlnCram interceptum. Hinc patiet, non integram 
matenaia de damnis exhauriri. la ieftionibus Jtirit 
Naturat omnta damna aon(iderant«f. — 

1 i) ©a j anbcrc Cdput Lcgis i\\ ^trlobren flegan^ 
gen , unb man it^ei^ ociTm eigentlic()en 3n()aU ni0t* lmpe« 

rator ait : Cdpu^ jisundum Legis yiqus/ia in u/u nm efl^ 

^go mar tcmpore <^u$ tDo^ baffctbc borbanbe». Hodie 
f bmc mdn licbec fagctt; Piaoc nefcimti bocb t)abcn btc Doj 

^reaconiedaratatigCgefWI- Claudios Chifflbtius» Pro* 
ieflbrPanfienfii» primum Anrelianeoiis > (\£rfcbrie6auc^ 

de i^tfMs f9r9kmkus , fo ein fc^bn 35uc0 i(l , man ftcbet / 
ba^ cr nur fetne LeAiones brifcfen laffen , unb recw barauf tln^ 

birct / n)ie e* olim moris ©ac Bayle fub rec. Duarenus 

6« BaUmnus faget, bap We Prefeifores maucbmabl ouf ei^ 
iier anbern llniberfttai^iail^^LeAiones gebalten, unb ibu 81ra ^ 
betten mittlcb^rumge^brtt/ bic^ttnan 6act l)uif(cic4ef 

l<ifcn/) Dat ((ticc^<tici>i(Mi»^ 9d c^. lu ug^ Aquii. 

I , * 

r 1 
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^ Ci^/ teriium^ Qmd dammm vindicaUir. 

^15. Capke tertib de omni csetero damno cave<* 
tur. Itaque fi quis fervum , vel eam quadrupcdcin, 
quac pecudum numero efti vulneravcrk : iivc eam 
qua^pedem» quae pecudum numero non eft , vel- 
uti, canem , aiit fcram bcftiam , vulncraverit , aut 
occiderk :- hoc capive adio conftituitur. In c»Tterii 
quoque omnibus animalibus, itenri in omnibus rebus, 
4ju*e anima carent, dainnuni per iiijuriam dacum, hac 
pttrte vindicatur. Si quid eoim uftum, autruptums. 
aut frtAum Itierit, aftioex hoc capite conftituitur*. 
Quanquam poterat Ibla nipti appcllatio in omnes 
iftas cau&s iui&ertw Ruptum enim inteUigicur, 
* \' q iiod 

gcma(t)(t I vnDfiemeDnct; c< I)a6c gc^nbeU de ferro cor.i 

Tupto , m\ifii ixa damnum morale 3 XOiXl mic nuil 
^ernOCt) eint aAionem peculiarem de fcrvo corrupto 

roininen / fo wdre DiefeJ Caput m^x mct)i: nbi^ig acmefem 
S>iefeS «iele bemogen ; Da^ fte Diefet Coojeaur ^la^ cie^ 
/ imo ijpd CujAcio adrifit. abec iii(Ot tDO^r^ 

^^ill) , n)Ci( Ux Aquilia aacicit tUir Ctn damnum pofi- 
lamm tiiididrc|> WMM in cdnm^one silonim (em 

tiicbt ^ingcgen t)at Bniutsiioix m fetnen okfervs^. fmr. 

Ub. L Cap, I j. cinen ariigen ©nfoa. er fagct : 3c() finbe/ 
ba^ l)ie aaio de effufw & dcjedis gencnnet worbcn aaio 
legis Aquiiiz tn 0cn>j(fen textibus , Dfcet aiiegiret- @on^ 
bertict) iciget er tx Cajo , Dap , n)er de effufis nagen moaen / 
foi(t)cj es kge Avutui fO^n / nad) ber ^anD aber bofte 

IKC Prxtor cx ctpite de effuiis & dejedis CtnC bllDtt^ 

iiire Aaion gcgcNit # Im^ >» AmuUa iii^t di^ tmMt 

gcnMfirn* 3>ir bnpeinior faaet : Sm ^m^m^ quia pe- 
culiaris /lAio de ef&fis cft tmftNhifta 9 i|W ad duplum 

tcndir. \fi!L aber Ixrnacft auct) Noodt ctnen cioenen tra- 
Saf de Uie Aquiiia ediret/ tauin er mtmut/ ba^ bet)t)c$ 
fei)n(5nte. 2>eun erfaflct : ^& tlnb tnet)c altl ^ Capita ge^ 
loefen / HKblHt auct) Balduinus ^eqlaubet. Die ^eonuns 
. 4e £ervo corrupto n)icDmetilitrtatiiiii^mmen # mieme^cif 
ipic iiiMW» ciiimitl) (cm aan^ 

iHcl«cciifittcciii^|a((iif 

01) 



Digitized by Google 



7^4 iNSTrruT. JusriNrAKi Lib. IV. Tir. IIL 

quod qucKjao modo corrupcum c(t. Unde non Ib-* 
lum fradby aut u(U> (ed eriam icttla». & collifa, & 
& cffLifa, &:quoquo modo peremta acque deceriora 
fg^&ii , hoc verbo contirienmr. Denicpe refponfum 
cftj U qui$.in alienum vinum aut oleum idmifcue- 
xit, quo nacuralis bonica$ vini aut oki corrumpere- 
mri ex hac parte legis Aquili» eum teneri.(i 5} . 

§. 14. Illud palam eft, ficut ex prlmo capite de^* 
mum quisc]ue,cenecur, ii doio aut culpa ejus IioiDa 
«ut quadr,upes occi(iis occiiave («erit ; ita cx hoc cm^ 
pice de dolo auc culpa , & de cactcro damno quein-» 
que t(^lieri : ex hoc tamen capicc iion quanti in ea 
6nno> (ed quanti in diebus triginta ph>ximis res fuc« 
ritt ohlig^turisa quidawuum dedevic.(i4} 

^ Quapjti da?nnt4m sfiimatur. 

$• X f • At nec plutmi quidem ycrbum adjkitor*^ 

Sed Safbino reftc plaeuit, perinde habendam acftinia* 
cionem> ac ii etiam hac partc plurim verbum adje- 

(1 In Ciifit^ ietri0 tstk AfMa leHqua; onnria danttui 
. €nunerinta#» v.g. vulnefafti fenrum vd pecudem aue 

mucilafti ; item fi aliud ammal occifum > quod non 
preoatim pafeimr, e. g. canis, avicula, 011 ^apflgoi) JC 
fi quid urfum , ruptum aut fradum fit. Etiam de re 
ioanimata agebatur ex Capite Tertio Legis Aquillae. 

Qq. aDorum ? Refp. ^an f mt tm cig(n((kt)e ntMnmSst 
otigebcn , ali tuft / fo Frawc. BAimriNws oorgieM- ^ 

(14) €Hck^m(inttC^FrjnicLem^ 

& cntpam (}e(i(i)cn , alfo totmt tt pier au(( micDer Dor* 
3)enn oNc^oit bcr dolus fonfl noct) 9^ll(^fT<t u^orDcn , fo mut 
* |lct)0(t) Wc €rf(e«na bc6 ©cftaDcns! Darnac^ qttjtn , nnft ia^ 
ni^t^c^-boratt , ob bcr Klngcr 6a« Pretium l^jnjuflcff^cr oDtc 
nit^t; bcnn e^(lunhfcl)on inDcmLege. SKan ftctiet / bdj, 

. tia Der Lex Aquilia ein Plebifcitum 1)1 , Dct Plebs gcfU^tt 

1)01 jttprofitiren > man ncl]c(ate:aut^ / Da^Dcr§bictKn AAto* 
*ac8 pceQaicf fi(t) m fcinc SRMORtiic fiOidcn* ^ * v ^ 
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dum tiullec. Nam plebcm Ronianam, quaj AcjuUio 
Tribiuiq roganu hanc legem tmiit» contencam iuiU^n 
quod pjfima part^ eo verbo uia eflet (15) / 

aBwne direilaf utiiif in faEltm. 

$• j (S. Ca:cerum placuici ita demum diredtam ex 
hac lege aftionem efle » ii quis pnecipue corpore liio 
dami/uiu dedcrit. Ideoque ineum, qui alio mocVi 
^damnum dederic » uiiles adiones dari folenc: veluii> - 
£ quis lioii!iinem alienum , aut pecus ita inciu:&rit , nt^ 
'fi^me nccaretur : auc jumencum ita vehcmencer ege-* 
'rky ut rumperetur : auc pecos in tantum exagitave-» 
ric, itc prxcipitaretur: aut, fi quis alieno fervo pcf- 
fualeric, ut in arburem ^dlcenderet, vel in puceuni 
,4etcendaret , 8cJi9 adftendendo , vel defcendendo». aut 
tnortuus , auc aliqua parce corporis l^efus fueric, uti* . 
lis adio in eum datur» Sed , ii quis alienum fervum 
aut de ponce, auc de ripa in flumen dejecerit» & is 
iuflfocatus fuerit , eo quod projecic, corpore fuo da- 
mnum dediile, non ditiiculcer inceiligi poteil; i ideo^ 
^ue ipia lege Aquilia cenetur. Sed li non corporc , 
damnun) fuerit datum ,vneque corpus la:lum fueric, 
fcd alio modo . alicui dMi^inum contigeric ^ cum non 
^ £ifliciat , neque dire<9:a , neque utms l^is Aquilta 
plaeuicy eum, quiobnoxiusfuerit, in fadum . 

i%4)Mith tm&^ ttn6rau(t)6at/ reaituendum taofini» 
ouancum res intjrji jo, dietplurinru fiieric. - fhttimi 

* m^tmwmiitimTaa:» utm hoc dicitar^ ^Mtt SA^ 

^ •awus fagu , mfiiTe twrju gef^eet OHrben. Oiim^atu itS) 
8. 9J(l)lr. ftir mctncn f?mt) , barm j a. m\)lr. jc^o 2. jKftlc 

* iDic l)ot} mn$ nun 6cr ®(()at)en crfefjcr trerfien ? ©ci) un5 mth 

, Uv fiU^tt tiubt tmuf fprecf)en / i\l contra morem n0* * 
. Arum. aBtr fc^en ip. prazt nkDt auf primutti obCC^teniuiii 
Caput. Si tu negaTem^damtiuiii ftdfle * ega ce tinH 
vinco, fo tm kb niO» tm tldm i ^iami^imra attMitti 

* plnmm Mti fmwn M(b pedpttf moijacUn in du^ 

* 

/ - * * 
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adUone teiieri : veiuu, (i quis mirericordia dudtus^ 
dtenum iervum coiiipedicum iblveiit^u^fugerec (i- 6^ 

TlTVr 



( 1 6) baben fict) cinige feftc grotfe 5Rul)e gcfleficn , bcn Umer# 

fc!)ciD inter has ires adliones , difcftam , ucilcm & i|i 
fadum , 3U jeigen. Thomasius ^af ad HuBiRuM aftionem 

' utiiem & in fadum fur ciiKclet) gc^aUen , wlOiti rt>o{>( 
f(iiuti(3cun&()a(/ e^i^abmobcr bie dtbmec fottbc Iw^) nocb^ 
«tiM^itwu S^teSlPmet nannttti iflrwAM» ki , fuedibl- 

Oonu Direfta igicQr a^o (^eiffet/ qu^ cx Tcrbis Itgb- 

ftridis» clarii & dircftis oritur. LocAquilia DecflattetC 

' t]un verbis ciaris in bem SaQ eine aaionem, mm Da flunt) : 

Cum quis corpcre fuo in corpus damnum dtdtm. Siilcill 
t)ec Frxtor mifericors & a^quicatis Audiofus fOQfe : !!Benfl 
CineC fllei(0 nUtt corpore in corpus damnam DCCUCfO^^ 

(Kl cc Dennoct) @(tult) bacan : i^- ti t)dtteeinec mcttwi 
5tnc^cingcfi4)lofni ttnD^unger» flcrbcn laffcn , obcr «ciit 
q}fect)fo(lac(f gcnttcnilMp i% gefloctctt/ fo jlel)ei amar nun 

ifi Tcrbis : tum ccrpire m» urpus JUmmm deJerim t 

DaSfinbetfId)a6ecl)iecnic()t/ tDcnn i4) Dcn Oitlftn fcbeu 
macDtt / ba^ ec DomSelfen bccuncec gefpcuug^^n. SlQein uti- 
^ liter mirbciue aaio r^mvA fleiogen, benn oaJ ijl bicc adio 

utilis», cum quidem corpori , fed non corpore damoiuiii 
dedcrim. 34) foK b04> ttid)! impunis fe^n- Thomasius 

faflctbcSiDiicn : Aftio in fadhim i|} ni4)t< anbcri/ OUud* ^ 

Kf. @ki4^itbcrMt9liacriiifaiiiiib 

rcn : alfofla5enft$np(|Hinc6cfonberc afti<mem m ftftmiv 

ii non tam damnum poficivum) quam privativum , da* 
tum fle > i' c. fi neque corpore d^imnum datum , neque 
corpus Isefum lit> e. g. vinxifti fervum tuum pcdibus» 
(i(bi||t CC flar fOCt / ^blvo viacula ex mlfericordia » 
tion viuncrot CC ecbaiiicct , ba iMt/iAioiii &i%um.|iait/ 
IINebicfHMIcnSSomccfagten* Non corpore.damsuim de* 

«U, fioa corpus f^rviMHi^ aEBir6attcttcincnCa- 

' fam > ba oic eS nicdt cfiimab( lu mnnen n^uflcn* ^ox cwc 
> flcuieonet , bai fcD ibce &anl , unb tcdgct ftc audb folcbe 

: .4iu« bec ^ccbc «eg ^ tucfibacauf ilebet fie i ba§ folcbc^ mct)6 
ibre®anj fcp^ ba (ailet fie folcte micDec lauffcn/ aQcin fle 

' ltauntnid)tna(b^^u(t- Qh- S9;a$t)atDeC|Dem bie@an< 

. «hboat/ #f<WS AAion lOicDCC bicgww? aWfafltC: Itt 

fiMftum es lcge^ Aanili^ SDK Hl #M 4)» 

, . ^ vm 

\ 
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TITULUS IV, , 

DE INJURIIS. 

Vtrbum Injuria cfuot modu accifitur. 

GEneraliter injuria dicicur omne , quod noa jurc 
fit : rpecialiter, alias cDntumelia, quac a con- 
temnendo dicla eft, quam Gracci tVjir appellant: 
«lUs c-ulpa , quam Graxi athwfM dicunt, ficut in le- 
ge Acjuilia. dafivium iiijuria datum accipiiur : alias 
iniquitas & injuftitia, quam Graeci if^t» ^ 
vocant : cum eniin prxtor vel judex non jure contra 
quem proaunciat , injuriam accepille dicitur. (z ) 

Qui&us modis fit injuriM. 

§. I. Injuriaautemcomitiittitur,nonfolum,cum 
^ ,quis pugno puUatus , aut fuftibus c^efus, vel etjan? 
VfrbeAtus erit^ fed&^ li ciu convicium fadum fu&- 
rit, five cujus bona quafi dcbitoris> qui niiul debc- 
' ' • .- r^t, 

Cigeneforpiulas» refpiclebant fadaim>^|||lDfa(Knmet)r(nif 
Aie raifon . oll yerha legic^ e» accnwt pfJcgcR m mcb( 



: ralitcr ^mxmm I unD tcDemetC omne id , quod coatril 

jos fit. giicmanb fettt Injuriam t)cutli(!>ec btfii^netoi/ ttll 

fter A. adHertnpium ,^minU(0: S^fuyi tcffns^ cmfki§ 

llfllint QKIR ti fpccialiter de contomclja, dc contemtu, 
' Qbt fiinia tnea imminoitur» non patnmonium 5 contc- / 

«mo tc, de rua aeftimatione aliquid demo , quorf ctiam 
' fleri potdt carmine famofo. Ex. gr. j(f) fu(J)e ctneH in 

contumeiiam 311 brmgcn, fagc/ crfci)mir|c()uU)ig, utlbel ' 
tftCod)nt(()tn)at)r,t]Mur<)erf(nuACredicDed 3(tm; 
tmi9iii(te(leinerhonnctenDttme, n)ieetner^ttit5 tw^M 
*ttnecel)rbttren3ttn8fte«ft<BeiMl<i^ ftarttnjict^id) 
eiuf i)cii§tait|).®(ftm onKoaeti. Piiit»i^r;f k« Pr45#^# 
|)at Oie gwmwl. ^ « • 
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' , , . — , , — „ , 

ret, .poirdla faerint ab ep, qui inteliigebac , nihil 
eum libi debere : Tel, quis ad infieuniam alicujus 
libeliuiTi , aut carmen,(aut hiftoriam) fcripfcrit,com- 
poiueric» ediderit , doiove maio fecerit % quo quid 
eorum fioret : five quis macremBuniiias aut prxtexca*-*. 
tum pr«Etexcatamve adfedtatus fuerit : five cujus pu- 
dicicia accentata eile dicecur : & denique aliis piuri^ 
mis modis admicti injuriamtm4Xii6eftitm eft. (2) 

Qm ^ per qmf if^Mridm paiimrttirm Dep^treHt^ 

iibiru > viro ^ umre > (ocero • ^ , 
^ nuru» 

§. 1. Padtur autem qui^ injuriam non iblum per 
fimetipfum'! iied etiam per liberos Gjos» quos in po« * 
ceftate liabet : item per uxorem iuam : id enim ma- 
gis pr^evaiuit» Icaque> ii fiiix aiicujus , qu^e Titia 
nuptaeft» injuriam feceris» non ibium fiiiae nominfe 

tecum injuriai Lim agi poteft,fcd etiam p^itris quoc]ue 
& mariti nominc. Contra aucem, li viro injuria^ 
faAa lit » uxor injuriarum agere non poceft» Defen - 
di enim uxores a viris, non viros ab uxoribus, ccquum 
eft» , Sed & ibcer luirus nomin^ > cujus vir mjsijus ^ 
pocfiftaceeft» injttrtanun^ierepoteft. (5) 

' De 

■ ■ - ' ■ ■ - ■ 

<a) &m injuria , cin @(f)inipf tantinm ctuf Dielerle^ ffieife 

Vatlflett)Qn roerben per verba & fada, »el(t)€^ le^Stcre injuri» 

^ reaiis genentiei micD/ j. & ba iS) eincm cine 01)ifetge gcbc/ 

Per verba » mtiliba ioimim Vjerbaiis flCtKtmtt tpitt) , quo- 
\ ties manus non inferantuf > ift cum convidum fit» qiiod ' 
in fpecie ita dicitnr 9 ubi ploiti homines odfunt , com 
voeatis homiiiibiis^ 3^ injurirc au4> CinCtl/ fi <lolo 
V ebi ut iiat, e. g. fi hiftoria edita' ili yu^s fpargatur. 

QKan fte()et tn SeHttbeiluna Dec injurien Ut>\0i) auf bie in- 

. tention ||nt)MaIicebc< injuiiamis» Qb mi Injuria DOtflC^ 

^ gangen. 

{}) jbama noftra non folum imminuitttrt fi nobis^imnc* 
^te injuria fiat , fed ocsaito> fi noftris , 9tg^ jONMVtp* 

• ilUfli 
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§. 5 . Scrvis auf epi ipfis. quidem nuUa injuria fieri 
intcUigitur, (ed domiqo per eos fieri videt.ur, non 
tamen iisdein modis, quibus etiam per liberos u- 
xorcs: fed i»; trum quid atrocius comfTrifTmn fueric,, 
& quod aperte ad concumelicim domini reipiat: vel- 
uti , fi quis alicnum l\j:Vtt»(acr4)citer} verberaveric: 
& in ibunc ^fiim aftiOi proponiciir. Ac ft quis.fervo 
eonvicium feccric, vel pug^ ^um perciilib#,,.4iuIJk 
^ jeuiq).a^ doniino <;Gmpetit. » ! . 

$.4. Sicommuni icrvo injuria fadtaiic, sequum 
non pro «a parte > quia 46riunte ^jt^Ji^pic ^ ,« 

' scfti-» 

■ \ — ■ = 

cnim & filius pio una habentur perfona ; t)U ^WU l|i • 
fub noftro regimine. ^e» (Xtl K&mem fpHtrMr Cafut 

* fet}n, M^ili m(t)( iub psiieQaie^tt^ cj|a 

: .ipfii , patec .niaritus uim Der e(t)n)ieacr > ^m. mu8 
4wr J)cr Injuriam oucl) gcmiifl ftaben , ba^ eK eine Jrou , ein 
"filiusfamiiias qcmcfen; fo bann mu^ er eril duobus piuri- 

' busve refpondere , UUt) Ctn /eDeC fOlire injuriam ^fti mare» 

. Indircde ge|4)iel)cr injaria , mm etner ivx ^.anretifle^ 
ffbpltmovft., H fan aucbbj^ j^au/ cum c3 oMkio hijn- * 

ria, inarjto diiU, rcdiindct ctiam" itf ipfam^ quafi ad^ . 

^^^"^^^ '^^^f^^M^%^^ lonft 

. 'ntcrSrattrtKDijlifOmtRti c^mifi^ti fn, defendereu* 

C4) ^)icr merlxn latifer Exempia 6eo9e6ra(|)f , quibm in no- ' * 

ftrw nobis injuria inf^rri potcft. Ex. gr. Servus caput 
non habens injuriari nequit ticc alapa inflwfta, 30dlll 

it)m aber eiH >)irin oDer SJein eQtjn):» nef(t)tasen m^» ^ 
fx legc AquUia flefioflet ojeroen. " UrtDo5j*arDtt5titW 
nitftt tojoriaram aaioocmdfiilcaitif an, foerefgiiec fccW)o*, 

* Bof jttDer^iiominus \itm)i\i .aD(onDerii(t) iDcnn lencc gefo^ 
gct, er pruaelte Delroegcn ben Jtncrtt , mcil er oi^ftn Jpcrrti 

Wic .^ober fon in Cervo dommus injuriirw iperDcn. 
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• • ■ ■ • — \ — ' " ^ 

aeiUmatiojiem iiijurix ficri, fed ex dominorum per-* 
fbna, tjuia iplis fit injuria. (5) 

Dc fervo fruEluario. " ^ 

§. y. Quod n uiusrruftus inlcrvo Titiieft, pra-^ 
prictas MxYii, magis Mxvio injuria lieri intelligi^ 
ttu:. (6) , . , . , 

De eo $ (jui oona fide /ervit. 

§. 6. Scd fi libero homini, qui tibi bona fide fer- 
vit, injuria fadta fit , nulla tibi aftiodabitur, fect 
fuo nbmine is expcriri poterit, nifi in contumeliiin^i 
tuam pulfatus fit : tunc cnim competit & tibi inju- 
riarum adtio- Idem ergo cft & in lervo alieno, bona 
fide tibi (erviente : ut toties admittatur injuriaruni 
adio , quotics in tuam contumeiiam injuria ei facSta^ 

lit.(7) 

Pana injuriarum ex L. XIL Tal?i. ^ ex jure 
^ • •^*. pr^torio. ' ' 

§. 7. Pocna autem injuriarum cx L. XII. T&bb. 
propter membrum quidem ruptum talio erat : pro- 
ptcr os vcro fradlum nummaria? poenx erant confti- 
lutx, quafi in magna veterum paupertate. Sed poft- 

ca 

(0 Qpi^fi fervus communis injurictur, ©cr befoni bic A- 

dion? 3)Ian tan nicftt faacn , Dap jie cin jcbcc pio pane 
J)di(e, iDcil jicbcoDe domini fmoy fonOini fic fonncn bipDc 
jugleicO flagcn , jcDcr pro dignitatc fua, nact)fccm Dic ^pcrfon^ 
foinjuriicctnjorDcn/ bcT(t)aiTcni|t. 

(fi\ 5i fervo ufufruAuaria injuria fiat , fo rcdundinf fo(^ 
9)Cin dominum proprietarium , bcni autft t)ic adio inju- 
• rlarum gct)Oi:Ct. ^eul JU SaflC mcnn Cin injuriiret 

toicD / |o f an cr fdbfl fla^cn / e5 fci; bcnii iu crmcticn / Da^ Die 
Injuria Dauptfd(i)li D Dcm <)crrn junt Soct 9cfcf)ct)cn fcy . 

(7) iSi quis bona fide raihi fervit, jO i)abC id) au(t) Dic aaio- 
ntm injuriaruin , quia bonat fidei pofrciror pro domino 

habetur, n)«lc^(c Cafus abcc n?icDcruin Dcn 3lomif(tcn ^u^ 

flanD rationc lervorum anflC()M* . \ 
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ta Practores permiccebant ipfis » qui injiirifim paffi 

funt 5 eam ceftiniare : ut judex vel tanti reum con^ 
demnet» quanti injuriam palliis aeflimayeric» vel mi» 
noris». prouc ei vifiim fuerit. ^ Sed peena quidem 
injuriar> quae ex Lege XII. Tabularum introdu6ta 
eft» in dwietudinem abiit : quama mem Pcaetores 
ifitrbduxermit (qu« ietiafii hofforaria appellatur) in 
judiciis frequdiMtun Nam iecundum gradum 
dignicads» vitaeque honeftatem> crelcit autvminuU 
tm' a^ftimatio injuri^e , qui grados condernnationis 
& in iervili ^s^iona non immerito iervatur : uC 
aliud iu iervo ^StofjBi » aliud in m^dii 9^tus tioitiinp» 
. aHud in vilillimo vc;l cpmpcdito jus a^ftimatioryis con- 
ftitua<;ur. (8) 



XS) iojuriarum fult diverfa. Secundum LL. 
' Tabb. in realibus iQjuriis talionis jus obtinebat auc 
* inuiaa. Ez^ gt. ^mt Ittl^SBctnf tMIClMllkCltrtmilWQgM 
- f(&(df)^/ obeadeitl meinbni akeri ruptas qucKl & 

fllferi ot fifaAum » ia t)Oltt dtie poena nonniaria fldtt* 
, Pofteafus talionis in defuetudinem abiit > nam Pra^ores 
adlones aeftimatorias introduxere, unt) f)(!bcn biC Injurias 

' al)geme{fen. 93cr()cr n^arbenmr 2. ijjerfonen unbrau^ 
' 'iiac^ abcc fo tDucbc boet) ein ®d)re(fcn cinscjagct; id vero 

Fhttoribus non placult, fed mul^Um majotem dizece^ 
'^ex. qui alapam infligebaCy-at. aftbils nHilAidianpr. 

^^1llstoarmftcniciiii>reQcr, DafMArwfo 6.®rof(()CR/()cc^ 

' ^ hatt) aber lie^ fi(l) einer , srwmenJ Lwciws Waoimo' , cinc 
6(()uifelmii®e(bDoriraflcn/ unb 5eja|)ltc gleftl) toic SDJauU 

"/ fCftencnmiUs.Anibus. Hxe petulamia eflfecit, utPrae- 
•J ■ tor refilirct ab illa poena. @ie faulCH: Lex XII.Tabb. 

^ ' iH gar m rigoureux, unb biefe MuWa ijt gar m moifl,: 
* ; ^ucin clK^ OHtt totc Straffc bo4) otof # toetl Die tempora 

' ntd^tpecuniofiriDitecn. Huic aftSd iiiiilriimi Prsetoria 
aiflinuifioii^ vcnic, tm Ctn fetJCt glbf! fcinc W^wnimi- 

"hn folrc. ^ie Judices aber fat)cn barauf , toit bie umfldnbc 
' '^(^^^t Wan f(i^c auf bcn ftatutn be8 injuriati, unbna(t> 
' itrm(mt»cIojurie cm»ct)tr i^obcti oltcrftcrttiflci:* 
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77* iMsrmrr/JusTiMuinLjBjy.JiTjiy,. . . 

8- Sed &: lex Cornclia de injiiriis loquicur, &: 
injuiiaruui adionem incrodi^c comp^cic. ob 
eam rem , quod & pulfiitQin qoi^ verberatumvp, v^l 
domum fiiam vi introitam clle dicat. Domum au- 
tem accipimus, iive ii& pfopria domo quis.l^biutj 
iivc in oondtidka > five giratis» live boipitio re.q;ptus 

De aJlimatioKe atro^if hfui^ide. • 

$• 5* Atrox ihjuria aeftiinatur vel ex (slQhoi ybhidi 

fi quis ab alio vujneratus fit, vel fuftibus cxCus : vcl 
ex.IocO} veluti, fi cui in theatro, vei in foro^ vel 
in conipedhi Pmoris injuria fafta fit : vel ex petio- 
iia j veliiti, fi Maglftratiis injuriam pallus fucric, vcl 
iiSeiiacori ab humili periona injuria fada fit *, iaiic 
parenti patrohove fiat a liberis vci libertis : alit^ 
cnim Senatons&: parenti^.paogonique , aliter extra- 
nei,& hnmiUs pcrionaisiRjimm aciiiih^ «»Now«]ti* 
quam & locils vnlneris atroccm injuriam facit vel- 
uci> fi in oculo quifS percuiliis fucrit. l^arvi aucem 
refert> utrom patrifiimilias> an iiliofamilias talis in- 



(9) Comefta Autor if{ CoRNtLius Sylla , cujus tempo> 
re Roma fedicionibus commota fuit. (JBjr ^Obeu DicU 

. Lcges Comeiias , mi Dcm Plutarcho fan inarr fol^ om oe^ 

":.'(llt|lfniCnO Qui ficam gerebat » i^oite puniebacur pcc 
legem Corneliam. Vid, Diferi. mea ad. Ifj^em Ma;e* 

' \^a0k. eriBobeStis^nilM SicpnUtc liobm, mbtm im * 

tm mmstu/Jxit mtUn^tas mni IC cr injuciam reaXemt 
^erherare obct feicp moCf Cf abprtlQCln i 6i<fC5 6^1 CC Cf fffttCCf lt(t) 
, vindicircf/civiliterunbcriminaliier, uti ex /. 37.5 i. bj^ 

patet , criminaliter aH corporis poenam, & civilitcr ad 
^ftimationem. @t n)Ol(C ni(t)ClciDcn/ ut quis c^m Jica 

ambuiet , i^m(<U)(lin na4>0<0caci n^urbc. 9iu(0 foiA \ 

fcicfc<{iatr/ n^cntf ifticr mvita domino in tM ^WliiCii^ 

• V • P 

' ^ Dlgitized by Googte 



jjuria ft£b &t : nam & haec atrox ijijuria asfUmabi^ ' 
tur. (io)-. 

De jifdido crvUi ^ criminsli. [ . 

§. I In iumma % fcienctum eft , de o^ini iiijoria 

cum , qui pail us eft , polle vel criiniualitei: agere , 
civiliter. Et li quidem civiliter agiturj sefUma- 
tione£i6hiy ^cundum quod diftum efl, pcena reo 
Smponitur. Sin autem criminaliter *, officio judicis ' 
extraordinaria poena reo irrogatur : hoc yideiicet ob- 
(ervando , quod Zenoniona conltitutio introduxit^ ut ^ 
viriiUi^ftrcs, quique fuper eos funt, & per procu- - 
ratoipes poffint a^tioneui in^riarum criminaliter 
perifequi, vel fiilcipcre, &cundHme)«s tenorem, qui 
cxifif^miusdfefUHS.appare^^ (i i} / . . ' ' 



f io) Injuria fi acftimatur , vd limplex eft, vel atrox. 
A^9% |ficin^<^bttltim relativam, t)a()CCtliiC&bicIn>aria* 

. nad)t)crfct)icMimUmfidil^ 
' nen, btnOtt/ t)ie 3citunt)t)ie9lrtanit(()ct. Diefesmup 

ex faao t^ergenottimentoet&en/ j-&einenDocnet)men^^ 
' inflecfct)impfeniflme^c/ al^einen ^anbmeccfimann ^ e^ill 
' ein Untecf^)eil) / ob mic^) cinec puifiret/ fuftibus caedicct^ 

wcmunfiet/ ein9lugeau«fiof|et. 3nD(c^icc()e/auf6ftettt< 
^ U4icm ®ct)auplagciiicm cinc QKaulfcDeiie geben / i(l cine atro- . 

ddr initiria » oU an cincm anbccn Oct. aBcr etnen Nobiie 

^ juS^enebig^ cincn9t«^^^cn;nin!MtnNt;apr^^^^ 

jtopf oecrouctfet. * 
00 SBecmicI)injuniret, bcnfantc^civilitcr, oftec aurh cri. 

minalitcr bclangen Civiliter tJ)Un %% fcbUdjte unb intereffic- 
teSeHlC/ quia poina civilis injuriato applicarur. IBoCa 
' ttid)mC UnD genereufe ^CCfonen flagcn liebCC criminalitcr, 
; ubi poraa publico datur. 2>CC Prxtor ObCC reileairte auf 

tcn^bbel/ bcc ftic «ftitncm atftimatoriam gem anjuficacii 

pflegfC» ,Iot«r aftionem civilem ft mminalem.te^ efitt 
* «Bifereflida» m» qfm tivilittr u WfUmatotle agera > paQ 
; debercc » ut per proearacoremf etiam f^ defcnderec reas. 
SBU) Un4 fan Cin jCbCC per procuratorcm flc^) defendicen^ . 

:* * i9cnn cini(()tauf ^ut unD ^aac get)et , t)e;rn bie Poens (&n^ 
; mn ^ un* a^fltfauift n)et:Den. ^eo uni Deutf4)en t|l Dic 
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Qui Unentur ifsfuriarum. 

§. 1 1. Noxi j(blum autcm 15 injuriaxum tcnctur,cjui 
fecicinjoriam» ideft»cniipcrcuffic: verum ilte quo^ 
^uc tetidcur , c|ui dolo rccit iniuriam > vd cjui procu- 
ravic» uc cui mala jpugno pcrcucerctur. ^ 

nigtnOrten/ ba motibaS aBt^r^eelD uub @ut>n:@clD ^c^ 
forbm, t5oriRbic@a(t)fcnfDnb<rii(t)M)arff 8«n>efen. Sufc 
»ur(f li(()c Adioncs RoiDanas babcH ITc mobl ni(()i (}cl)a6t / 
bcr ba fic fol(t)c crfa[)rcn , baftcn (ic fdbiflc fllci(0 bclicber. 
. ^ r ie&rid) CPilbclm oon Sranbenfturg ()at |]c abQcf(t)afft# 
tinbiuDcrncucnLegisiation ftnbftc (lariugcringac^iimirct^ 
tt)cl(^cl auiO f cincn 9((Ianb ba6cn lan. Uitftr iC^QiS 9^1)^ 



fdbflDaDonft^. fBtatefanoMrbfeaAioiim^fisiiM^ 
au(t) nii$brau(()cii. gKamf^cr rcbct ein SBarf eta^tn, ixic» 
iOtr Darff bcr anbcre nictt gUicl)£crmcn ma((cn# unt> tooc. 
8i(Wr- prxiendircn* 5Wah fan aucb criminaiitcr auf bcti 

©(aupcnfttlaa , imo ad capim poenam f(a(}Cn/ fed prx- 
ftat agere ad palinodiam. Adio recantatQria fcu ad 
palinodiam ignora fuit Komaiiis » icd folennis Germa* 

ni$ > n)clct)ciacmi^ cint fatis acerba aftio mar. 3)ie 3)cut» 
fi|)cn fagfett; SDer fugner mup ft^t) auf MtSRaiilfi^aatof 
ii9b(|iilef)eti# cr liabeoeioilen/. cr miii revociitii. SXw i|l 
amaOernfrgfienscOanbclo i(()ran mt^ja ni(t)Ucf(t)mcrenr 
t)a$ mir ju bicl gcfit)ct)cn nxire. ^cinc fama fan mir m\j\ 
m}i qcnommcn mcrbcn , abcr bct Vuigus mct)ncri bodb» 

Qu. 5tan bicfe A6)i6 niit bcr Accufationc crimlnali cumu- 

lirci mcrtJcn ? Refp. apcnn jtc ad vindidam gicngc , fbUji 
te ii m^t gcf(()ctHK , t^cnn abcr bie *02conung flati l)at/ quod 

fit rei perfeci|toria > fdge^lfatl/ MXit i(t)flC auct) bultc. 

HBcnn man nun bie Recantation AberaO bcQbcNien tHSttt 1 fo 
iburben nicbtfotKttt ettgcngcrebAiMrbim- 3)cnneltftboq> 
(ct)impl!i(()/ n)cnni(t)fa8etimuf : 3ct)l)a6cgclo9C(i. ©icijl 

aU(t) certo modo rci pcrfeeutoria , obglcicft nieanittt 
babon dcpcndirct» Pufendorff {)at tlC^lDCgCU famam GUm 
valore comparicet. S5i^n)(ilcnn)irbalfO bic a<ftio acftimato- 

ria unb ad paiin6diam cumuiirct/ n9cict)cciabcrbieicnigcni 
fo bie lc^tcrc pro poenali f)aUei|./ ttttlbiaigen^ mtf fo phii^o« 
phiren; &fanm|rfcinPFivatuf titcine Famam 0c5mcn/fo 
lan crmir |]eau(D nicbt «je&trijf^ii. mfii({Mp4)n^<>M 
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^modo toltitur hitc MBUt. - - " 

$. iz. Ha:c adlio diflimuktiQiie abolecur, & idco, 

fi cjfm iniumm ^ereliciuem, hoc eft> ftadin pailus 

. »al)C/ nmi ^uJni (lUt nidittmauf, fonbcrii Bwew fflflC 
' rc(t>i : gjian fi<t)crl)t(r(iuf bcu 9cmrinen3)lartn / roaS Vuigus 
tmdtt, ifbflagc ad paiinodiam mtflm Dci ^pobeU I i*^"^^ 

non depcndet a me ipfo folo. ,A(flio ad palinodiatn 
uaqne^^ lei perfceutoria & effic^» ut recip^am. quod 
. ^ufpmetim- ««lUi. Ergo «ri minalis & {HMuUs com 
:: rcctmaiorifi.etaiyltri poceft,^ ei jlaft HM&Ctttifld^eme- 
M|ia €omf»animames iMibf S tftte £QrefiJ^)ErfiM^, 
n run0/ Seprccatio^ bieobcc m(()t el)(r (lartfinlitttlan^ «W 

'; ' mnn bk Verba aqnbigua (tnU/ UnD in bonam & mahm . 

Ci partem flebeutci rotrlren foimeiw Dap mau meiiorcm 
fVpartem ertldre, montxific DicaBor^c fo unD fo ocrilouDcn. 

emcfol(l)t€icen^(&f[drimflo5erflcfct)ici)ct m verbij apcms 
V iiMMi;Matttoa«fiocitl/i»caii4)ct fttucr €cfl(irun8» '^imt 
JildiitttitccMit^iilri^ 

«-^cbt^ifiltii^en^lbbtftc* Illainfiwiemreddic^epfCcameiii»lKI 

, cimcioflenmng: 3(()l)abe9clDfleni Diefe a6erfttttm(^)tfi>»lcl 
ouf ftct);etit)ure«fltteinguur€t)riil /Dero«ejeitl)ierjun)iilig , 
' ifl/ri*tciD feonjulajfcn/ mmn icmanDfieleiDigct/ & fic fa- 

^ tna deprecamis eo ipfo refervatur. W Retor/ime 

ifl noc^itmo* iu gcDencEcn. 2>i(fi Remedium f^^cnut 
CMme()rijlli(J)|u fcon, Dal)er Dtele improbiret. Huberus, 

•v|KrfORflcnf()iAC >nibro>iri(bro deftndi^^^ ttlC9RCt Dod) ^ 

r(iCimtcfo(d)cjiiii»irt^^ T|. 

. TOs in geipiifl l)at om l>cjlcii flcjeiqet / H mt ^eaes 
dcfenlionisfci), unDfoget: RetorquireaiilfoDitl, oWouif* 
.V paciren / ic& 6in ei a6ef mc^l fcJjulDia 50 UiDew , Dap tnict) etncc 
. tinen ^uoDS r- ^ciflfcr / icl) f on jo Dicfes oon mrr ab!ct)ncn / ego . 
,^<ito ncguam effe. mifl mir cincr cine MacuUm an^ 
r Wnfttn , id) moctK o6cr toieDcr , Daj fie ouf i()n fdflt ; olfo 
.M clMo^ ctne defeoQon ^ mcnti yii cbcn btc sa$ocie bet)aUc , ' 

vimt^Ciflte^ iffcontioefmfine augsaep^tol^ie* Beuntl^ 

' tft fe^ ob9cf(()mcttb , mcnn \Si ccd Mmtft Dctn Inioctamiii 
cincnNorariumunD3cuflcn f*i(fc/ unD offentlict) protetti^ 
' i m laiTc Bic Bcuflcn tr icflcnoff t jomt Dem Notari 0 ©tl^pc. 
Dicas ; SBSer f ou obermiffen / nwsDcr Rctorquent imgimic 

^Oti 05 CC ni^t animum ira repietum ^obc? Refp. 3)0 
* Mdn nt4)t Mfitr ^ mifcricordia cft digauf. 1)*»^^^^ 
' Ccc 4 

» 
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«d animum foum non rcvocavcric poftea ex pocni- 
tenu^;rcmi[iim.inm potaric rqcalere. (i z) 



iDtfin moft Die Injuricn md)t poufTucr i e« fammr aurt) auf 

' ' ta^ arlutrium Judicis atl- £)0^ mau (itHt Mt aaiones ;n- 

jiiriarum cx rationcPACf r nMct)nff^'n mDire/ memi erfaget; 
'U?4riim liffct i{)r cnd> nicfct Ptcimc^r Unre<^t ttjiinf 

' • flenef ni(t)i on Ratio cft infufficictw. •femtws mei)m</ 
Mr€&ri|}mMfeinet 3eii rolren ntd?r procdERni ^ jDQtnifKf 
i<^:m4)tan , fbnjl our0rb(ne6fmict)m^ 
ielfleoffnet. liHfcm fcomd^li muflen fict) Cl)r^en twtt 
<)eoDnif(t)em Magiftrat 9te(t)t fpte(!)en laffcn , Da faga ec; 
eebet, ff)r ?ie6fn , bogiDC eure ®act)en felb|t aitfmatftel/ unb 
iDenn if)c ni(t)t f OMfier , fo geJer lieber Dem onDehi 9le*r , alt 
DafiDt »or Da« ^yeoDnifct^e Tribunai treten joltH tmb Scin- 
daia geben. ^e^o ober , DawiriinfeceOrtmywlKiNn, fe^C 
tdl) mdM^/ marum bie Aaioncs injun^rum ceiiireafiDiieii*. 
TnoMAaiT» jogef / DieinMai^9roc^eiMrcti*rtii|t^i^ 
ipckfftn , ^?}milr ittm({)rifli IRci»(fi^fit im<iit4)it)^em9(r/ 
tQctepnn&c mntbctt oonMnTtftoiogis an mit extendtret/ 

• tt)ic Mr. IX CzxKC m Nh. ad lUmmondi M /. fc|)on flcmic^ 

fcn; Dcnnfonil mH(]enaae^)rocejfea6ncfct)afftrmerDeh. Sap 
cm Abufus mir nntecldu^r , ifl freolicft nicf)r ju l(iugnett. «c* 
bafl)rer Thomasius l)ar eine Diffcrtation Daoon iic^iaUctt^iml) 
eifi (^rempel bct)(ie6ca4)( , bd einec icmiiil) Adirfet: 
farium 9et)aIreQ , iinD tnDem ec ooc il)m t)ocM>#iii| /. cc 

Crepictim fa|)||||i iMllAiMf: fecfiagte fkt> btefcr altiofie in|ii. 
fiamm, iMl giCRftClllilMrOrepinistmc^aae Ittftmzen 

(lij enD(ict)ilIDiegca(|cnoa)ubriq^ Quomodo injuriae toi- 

lantur? Refp. i) Morte tam injuriantis , quam inja- 
riati In haeredes non tranfit vindi^a.. xi mcirc Dcmtr 

to^ mein gSatcr fcbc itijttnirer morbcii > ^il» fel*e< (W);»^ 
®cmm()e gcjogen / & jam aAionetti prcfarwctt Sed^jta*^' 
' tra harircdcs injurianfis plaoe tAioaanfr ihlurfahim a<ftfo 
^am 'injufia efl ^iaim. n) SfBcV ffaaenmin , mi:^fen* 
wMc flemefen fct)n , er muf* Die iniuriam iu^imiu^e ^i^ 

lOgcn Oabcn , nifi hoc fecerit, remififfe cenfetur. Qui 
' obfitus eft injuriam, ad animum non revocavit, & me- 
J?*.^^ .» ^ i^^'!* tcfaae mancant mjuriac. cittt 
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TITULUS V. 

DE OBLIGATIONIBUS, 

, QUiE QUASI EX DELICrO - 

Si^udex titem /uamfit&H» ■ • « 

SI Judex. litem fuam fcccrit , non proprle cx pia- 
leficio obligatas vkietur : ied quia neque ex Tn»: 
teficio , nequc cx contradtu obligatus cfl , & uti<juc 
pcccaflc aUquid intelligicurjicct pcr imprudemiam ) 
idcq yidecur quafi ex maldficio teneri : & in quan* 
tum dc ca re ciequum rdigioni judicantis Yidebitur»- 
pccnnm fuftinebit.(x) ' ' ' . ** ' 

odiofa aAio, DaDcc iflfOl(te lU rcftringitttl. 0 ©ic Rc- 
miffi» 0((cbU^t 0114) M^itfi pcr aaooum filentium. ^enH 
j$ injuriam ad animom revodit ^ fO i)et)altCiCOfllirmctlie 
^AAion tMR! rpoft auium lemifla cenfemt » non pbteft 
^ fcpcti* quafi dilEmBlafijft videmr Adka » decet drnnet 
« komines probos» nt talei aAionei reftringant potius, quam 

cxtendant. 9(6ec(iflc(bI*<AAionciabjufcl)(t(fcn 9<&<r aucb 

• m(i)t on. Dcnn m I)a5cn bofcEcute, unD m iiatu beiiico n)oU 

len mtr iod) au^ nitttt icDcn. Si duella ceifare del^ent , 

• ctiam injurias cocrccri neceffc cft. Dacum tOUCbcn ftC 

<ilcMRna(t)Dcm£>uea Mandat auflctt)unbeitat9cftraffct. ^ 
ttn ccoffkr ^ iwii«ittte^^ 

llRfcpen. . . ^ " . • - 

(i> In geilere didMi «ft Tit. I. hujus Libri de Obliga- 
tionibus, qua; ex contradiu , & quac ex delido nafcun- 
tur. gincil vcri delifti Quinteffen^ ODCC SubfUntia fieflC^ 
> t)et io dolo, in quafi deliAis atCC fommtnUCCinC Culpat 

cine Negiigencia , einc Una(t)tfamfctt ooc SEBentt mon Dic 
eoOK jitbitlcran|tet)(( , fo ifl it9arott4) cin doius.te-/ fed 

. ' dohis non ita in tjeQfos inciicritt nti in.mia ddi^ 
NmieHde^aMeiiftb agemqt» nbi noto dohis nec im* 
* pmba . cogftaiio , Tcd culpa oecicurrit» ^uorum 4. liic 

Ircccnfentur fpecies. 
(x) Primum exemplum cft : Si Judex male judicaverit 
' per impfiriciami adeofue litem foaoi.f€cerici t>m6 Vf^ 

Ccc f ^ (m 
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7 7 S iNSTiTiTT,. JusfnhANi I TR. IV. Trr. V. 

Itcui is> ex cujus ccri^aculo , vcl prop^rio 
ipi^us.» vd cethciU(^^ i^el^m qoogdaus babicac > 4^ 
lieaum, effafumvcaHqaidfefti ira ut ;alicuiriipcerct\ 
quaii ex malciicio obl^gatus inccUij;icu|:. Idco auccai 
nonpropric cx^iiialeiicio obligiuvs intclligituri quia 
plcramc]uc ob altcrius culpam tenetur, aut (ervi, 
flut iiberi. Cui finiilis eft is, qui ea parte, qua vul-- 
go iterilerirolct, id pofitum Wt luipenfiim habeci 
^ quod poteft , fi cecideric , alicui nocere : c]uo cafu 
pdsna decem aureorum confticuta eft. De eo vero^ 
qiiod deje£i;um cffulumve cft , dupli> quant;iim danmt 
datum lit, conftituCR eft adtio. Ob hominem ver^ 
liberum occirum,quinquaginta aureorum pcena con- 
ftituitur. Si vero vivat , nocttumque ei cflc dica^ 
tur, quantum ob- eam rem aequum judici videtur» 
itduo datun Juddt tenim cdmputare dcbct merccdes 
Medicis prxfticas, qeteraquc inipcndia , qux in ci^ 
f aiyiQne i^da iunt s. pV£terc% o^cras , quibus car uit> 
inc caricorus ef^x^biid quod iuutilis cft £a£bis« (5) 

(itt Judex m gi(At£Q)tgm Jnra nerfle^t folte/ fe tfl biu 
' m aAus iliicitus > cc ^ttc ftct) Dettt ni(t)t utttecite^en foOen, 
" mi ernt(t>ttterf}an&en. . aBennition ejfubtiiicer on|]e^r, 
. ^tlletadoiustioctyaiiiMy otifjDen imtiakr ^ quia non ita 

vifibiliscft, in foro joridico nt0t res^ardiret. S&tt^jM 

« obec mt tt^tmvmtni littoi ii^m.iacmt » i C4 ce 
' muHefeinUttt^eldeftndircn; uiit)i«tetiei7t>teftf nut)(ibuti 

tOtUe , tcnebatur ad acftimationcm ittis. Ptfrfculuin ita<i 
que fenteotiac Judex in fe tr^nsfert , Uttb tHt\tl tt gleicO 

. 9li(t)tec iH / fo bat ec t>otb noct) eimn Supcriorcm, fcerinn 

in^ngentan* Sedqmd, fi non pronunciaf&t cx quafi- 
snaleficio & culpa , fed cx afledn alx|afi gratiiBf-Da 

' it^W»abt\\t1^li^^ Mp. Tunc Bon teaciiir cx 
qaifi-in^leficiot&d in (blidam lacis.wftimauo11dn3.iino 

' jim fiOTO poena judicism tnfiunia efficirar. > 

(}) Htmit^i (€C uu^au[(tpo()net/ iouni4)t nui; (ocgfdhtg 
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De ObLIGAT. Qy« <^AS1 EX DEL, NAse. 

Dc filiofamiiias fhrfim ha&iumt€' s fHUrc^ 

$.2. Si filiusfainilias i^orlini a pacrc habitaverit, 
& quict ex coenaculo ejns dejedum «tfaiuyaive fwritji - 
live quid pofimm fcfpenfiimve habuerit > cujus cafiis 
pcriculofiis eft V JuUanp placuijc, in*.patrem nuUam 
a^ioncm>&d clun ipio filiatgf^Khme^ Qgod 



fe^n / ne quis ipfius fa6i6 damnQm femiat , foitbeni 

* AiW miffcn; n^a j fur cr tnd ^a«f nimmt , f^t) nun fdti 
itgen/oDer er fu) nuc in bec SRieifte. i>ec domiaus vems muji 
« rtit)fol(()e ^iiett)#eeuce me^en ^ bieftcOfemmocalifctauffiU)' 
ren ; Deiin ec mu^ 6afuc bafften- &n guccc ^uf mtct^ mu^ 

'!iU(|)ige6en/ mal ecfttcl^eutettok/ mcfattmtffen/mmem 

'iSM»Hepa((iM/ 0B(c gtr doiti^^^ aBtcmdbt 
V mx^l mteDte dlomec gebmiet ()aben / bec tKC|1ef)et btcfen 

ttt(t)t. S)te Slfrmec ^atten lamec PaUtia , unb n70t)tuca itt 

Dem mttttecn erocf neccf i unten auf Dec (Scbe ^tten bte Sned)» 
- • tc it)ceTabemas , o5cn moftntenlamec gecinfte &ute / ^^anD^» 
' mrcfec/ me(ct)ebuc(t)8emtffe&ittcaunD£ceppent)onauffett 

bmauf fletden muf}en / ttnD incommodictcn alfo Dett domi-», ^ 

* num Dti^emfe^iittbt ^ Demifiie tattcten mai&vc <8ei95lNc # 
to^iiiaiianftMM^eciilM C^BvunimiTr.A^/ii^ . 

' Mm Hmsmnm. t|>eUO( Gk^b^W ^ Jbefimn AnHqu.Em. 
' init DCUCfenlaffcn/ it.MmuTuLus apud Sallingre. SDeCa 
flieiC^en £eute OOn fttlecDteC Extradion modo allquid deji- 

* . cidbant ^ modo aliquid habebane pofitum » quod cade- 

' ret. SBeil nun fct)lc4)(e Itm infgemein nict)(Sbaben/ uni> 

* man au(6 / tDcnn man Degof en mocD , nicbt mujle / mi fuc 
%QiA ba Q>Dftnte s fo ()idt man ft(() an Den ^ccn DeS J^aufitf / 
iKrmtiiiMffen. motcrftetfiiietnf^ ttn^ 
i^mttO^ormnttNn / mte fte ft(t)()altcn foOen. 2)dcum ^at ^ 

BmBRSHOBK /m;. fiiu aemcDnct/ DaS fe» ein pa*s Legis Aqui-* 
li« ^emefcn / unD Da man fonfl in Lege Aqiuiia nUC damnum 
* poiidvum «ftimiCte / libcr vero homo teinc «ftimationem 

. ^aite/ glet(()n)ot)ln)enaetnecn)adt)ecau^en)oc(fen, unDU- 

* lier homo laedicet mocbltt/ mufU CCasitinutionem apera« 
: rotii pracftiCill' In Li^.de leg(i JfHil$a finDet man au((/' 

M Cq>ttf iL Legu Aqui2iaB.mtf befmib^ 

* tc* gimiaier , ber Pimr nnD iSdstc^ ehte befomkre 

i^oiiefn de d^eftta & effu^ ad doplum g^geDeu^ iodi: 

"el 
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7S<r JbiiTrruT. Justiikiani Lo. IV. Tit. IV. 

& in filiofamilias judi(;e obicrva^iduii^ eft> 41U Ikeni 
fiiaa%tcccrit.(4)... % \ \ '/ 

De damno aut furto , cfuod in n^avi » aut ca^na<^ 
' ' , atiLfiaAmio fa^^ ift^: 

$.5. Itemexercicor navi^, diiGcauponXy aucfta* 
bul^ dedolo/aat fortb, quod in ntvi^aac.caupo^ 

na,aut ftabnlo taLlum erit, quaii ex malcHcio tencri 
videcur \, ii modo-i^us nuiluai eft nialelicium , ifd 
ili^tf|ttS*eorum^ quotimio()eraiiaveiia»auccaupohfto 
auc.|labulum cxercer. : Cum enim nequi: maleii* 

■ 4 . • ; • 

! (I mcbr nhi^H > <i(fa (aitte ber imperator mobl fdgcn : 

* ex popolo (lagen/ qoia imhrelbmicoMaip^M^ 
fimut; X)Hfe< ^ieffa ftttia denMHtltica IKI^ 

ten?nomernquiiibet cxpopuio Jiaflen fonte ad fibi appii- 

candam poenam , 6ie fi^) auf so. Aurcos Wief. SBcntt 

^ .(tuct) pcr dcjedionem ^{(jabcn qefct)(^n/ fe^ttMcni^uU 

(Ctn i)CC Praefcdus urbis jus vindicandi» fed quisquc cx 
populd ad '%%' aureos. Si q^iitivcro atiqukl liabcb^c fu<- 

* fpenfum» quod facile eadavapqft^ & nocerct faMKill 

fcNc Hogcit/lKi^poritamii^i»^ SbWKAV^wm 

itDar nid^i^ to^ ^dL 50.^ Aufcas^fiM applicmdos» 
'Ciber man dcnoncircf ti t)i>c{). 3)ian flaget autS hodicrad ^ 
dupium, meim man beooiTen n)orDcn/ abecman bcfommt 
ti nict)t ^)cuic jn taflc tftut folcbc* ber Magiftrat , obec , 
loic an einigcii Or(cn/ bie (Safem^)auprieutc / Dic cx officio 
baranf Oldxung acbcnmuffen. @on|t iil nocO ic(o ciit hIDcc^ 
^au^>2Batcc refponfabic |iic fcinc ^aupleutc 
(4) eamaficambtoaBiiMlttfuM fiti^^ r^a. * 

^ ^li. FiUi»fittttilia<.Miidaai ijpparaw a patre omiv^ ; 
' tte pto* uaa perrbfia liabeiiir; SBenn abec bicfcc inctt 
ntel)r bco bcm S;atcr n)ai)nct / fo mitD berienigc/ bet) bem J 
cc mobnet , bclanger ^ mcileinjcbermiffenmu^; n^aSerfla* ; 

« ?eu(c in fcinem ^aufe i)at ©ic 3icbc ill t)uc baDoii/ ut quis 

habcat pofitum , ubi vulgo iter fit. ©ur(t) UlCin ^ttU^ ge» 

bf{ ordinaric tcinc'Pafla^»tmlimm|I ot)Hsefel)c/unDii)ic|l 
bcgoffen , non tcncor , ttcm tn ctncm (Mncn (Sdpgcn[i> ba 
: ft(t)bcDg}act)tnieimiiibfct)cnidffctraUiiq^ 

: tSfiiciie i(t) ftC, fihi tamiteac^ Vi4. Sdtonm^ 

Cs)3n 
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do, neque ex coni;i:i^4^ fit advprius eum conftimct 
hxc fldio y Sc aliquatenus culpac reus eft » quod open 

inalorum hominum uceretur, ideo quafi ex malencio 
teneri vidctur. In his autem cafibus in fa6bum adUo 
competit 5 c]a<E Hiredi quidem' (3a[tiir> tdverfiis fcf*- 
dr^dejju autpnmon competit. (j) ' . . V ' '''^" "i 

DE ACTIONIBUS. 

,.•1 M ' ■ 

SUpereft, iit de actionibus loquamun Adio au- 
tepa ;iibii.,a^^eApV<iuS^ 
,<llciOv quoJ libi.d^bjStur. (i^^ v * . 1. * . - 

U) 3n bieftm§. ifl Die 9ieDe ni(()t de aftionc de receptis, 

/- fott^nirtiilnurbcrCafus, mmi cin5lnec6t, cin JUbuia- 
' . iriiis« . cip £a9cli>i)ncr in navi oDct caupona iemaut7cn Scf)a« 
.bwibut/ DDcrctba$emmn]darDamu^t)ec^crr folctcrl^ti^ 
tc/ berft(()t^r(C>JlcIi(Ui)CDtott/^^^ €i:|oacbefi^ . 

fec SttC^t gd)cn/ Jencwr ct malteficio & ctlpa > fi quid 

vialon 

i)<r5coben3iomcrnl)icdnncnn)ar/m(t)t ftatt. ' 

<t)c:flSicmant)t)ar|fn(t)einbilben/ atamenntn t)iefem£itu( bec 
v. JM^fRomii^S^^ fonltcm.c^jitrli 
r jiiirc(Bei6c(i)ai)oncrnm Siat^mmim^iV^t^ 

tHin de* P^f/bois WA dc l^us gcfagct «^tt^Uc 

. Res abcr iu corpoiales» & mcorpoiales gct&cHet ftnb«t)a« 

. binaucbDieJuraunbObiigationes jcborcni foi)abci(b i)itc 
, tfi6 9ic(bt / bte grfuaunfl bc^jcnigcn , mm bu bicb mir obii. ^ 

e^ret iiafi , ju forbcrn / unb bicb babin aniubaltcn. & mu( 
«..4|t)Ccmaaen!Dingcn eineOrbnungfe«n/ bat)cr barff in (la^^ 

tu civitatis ecin ,i>imus ji(|) fclbi). ^Secbt fct)aiM^,<oer f oU 
.. 4)eifTt(t)unter(|ctMU.l^^ f«n jus unbAAiooes. e^ijt 

>.*dji4^^ Cinj,i».pcr(cqM9idi in judacio. .^ipd fi^.dc- 
becun Ergo viol^c^r agi . npo jpotelftt fcd^ui^ 

1 4d Maglftratumr mclcbeil bCT Powor njar, bCC dc jurere- 
i ' fpondirtC/ «nb bjc formulam agendi OOCf^brieb / Um bCtl 
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$•1» Omnium auccm a6lionum> «juibus inter ali« 
quo5 apud judices arbitrosve de quacunque te qu^* 
ritur > fumma divifio in duo genera deducitur. Auc 
enim in rem iunc» auc vx peribnam. Namque agic 
^usquisque aoc cum eo ; qui ei obligants dl» vdl 
cx concradu, vel ex maleficio: quo caCi prodicas funt 
adioues in peribnam > per quas intendit, adverlariuo^ 
ei daret auc fitt:ereoffbrtere> & aliis quibtttdam mo» 
dis. Aut cum eo agit, qui nuUo jure ei obli^acus 

eft> movecuimnaliotti de aUquareconcroverlim 

...... -^quo 

* lu unterfuAtn mttt bem Judic! pedaneo u6crlaff^n. 

Rem Taldc difHcilem hic aggredimur. Cujacius faQCC# 

* qui adiooes noffet , eum totum jus nofTe > faltem prin« 
cipia juris omaia. 2)cr Imperator fa(j(t fdbfl , adliones 
effe fubtiliffimasi a majoribus ioTeatas,» ft( n)Urt>eil OlC 

. tttiXi^MiiobvivtwSiW^mfttinf ttennjlebiePraetores 
' nut» Dec^n^t SKoit mAtf U$ tttttyt btc Doflifle 
' ^receifittnb(efent£to(iiinjmreftnftnb, ariettt berlin|>ki. 
iorl)aif0W)enict)(flati?bimjnbrin8enn)o(len. AAio cft jus 

^^* perfeqUendi in judicio, quod fibi dcbetur. ©aiVoca- 
' " hvXum ferfe^endi XSykh in Tit,^ Fc?r^. Ohltg. /. i78. §. f • 

^ DOttaftionibus extraordinariis ge5rauc()et ^ ^ieraber mir&el 

* Otl^ ^eaAionibusoidioasiis g^dglC' Si Praet^^ (olus jus 
^ dicebat , M IMrftt afiioaes txaaordaaaiise* Im jmlki$ 

MMUleti)iir:conmMi^ftniiiicottipec9ste. Nemoeoitt 
^lUmetipfi jos' dicSere ^ocsAi lo dvitaie «gHbos« aAie* 
nes inftitutmus , ne in belkim adverfus onmes incida* 
«lus. Judicium ^eiffttfODiel, aljjudex compciens. con- 
gruus ratione domicilii » contra^us , rei fits • delidi» 
^ ex privilegio. Vid. 'in&z 7it. de JuJiciif. t>ier foUe afiCT 

fcer Impcrator «xprcffiver flemefen fcqn. ©ie SBJorte guoJ 

deie$9ir f?nl) aota cbaraAmftica -tBftionis pcrfiMialis^ f Da 
^Qt^|)tcr^«mibiisae^nitoroafle(H^ Qni 
. iMia» eft perfotia» af^d^Mto^ vti ct contraAu, Vdcs 

-;'didiiao, m fleljetaber ei»a>de aaione rcaii , Da icb faae: 

*^SI4nfc rcm meam cflcajo. 2)afterl}atej MERauus fup* 
^ pliret. At^io eft facultai pcrfcfucndi idi )uod tanquam 
' mofttum fkbctiir «nobii^ ' ^**- ^uh^ V'; 
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quo cafu prodicar adioiies in reiu func: veliiti, fi 
rem corporaiem poflidcat quis , quam Titius fuam 
«flc mtmct , ' polfeflOT ^utciKV doiTiinum ejus fe ellc 
dicac : nam , li Titius fuam elfe intcftdat , in .rem 

(t) GcncralHcf l)0!bcrlmpemior 6,Diviiioncs gcilia(|)rt/ Unl 
.i^.in iebcC Clafle fpecialia tradiu^. , In hoe §t dicitur, a- 
flioncs omnes effc vel iu rem, vclin perfonam. SDZoJt 

fittttu mum^ism^ietiitj^tmlM . 

f;?«x.i9^p<l6t». «Aiitiem vnam tdriknDUigatio » ibi jusyjiibi 
-yjMSt iki oWigatip j .faltem in flatu civitatis , jion natu- 
rali. Jus()cijfct eincAajoo. Ergo tua perfona cft me* 
obligata vel cx.^contraAu', vel cx malefido. ©a^CLlft • ' 
munclntentioa , Di^in «>ingcn/ bO^ iH aftio perfo. 
f mlis, ajo, te facerc»dafe afWt^ ^ifiSliObmcil^bit 
hMzgiarl in ®:t)ulcii0eiema jw Adjtcin. . FmidatneQmti 
aUigan<MU3 10 CoouaAos pDcr idS^taiiK. Ddiftiuo vet 
».rircnKii cftt vel,qaaii» ©icfc^l)at&crIrnpcrator nict)t eac- 
ripriHaim r abcr DoCfilltcSajOriC: Kt alm quibusdam ^nodis^ 

^ ttngcfliffe^ n)cl(t)c Tmkopmhus fo crf Idrct , aUnjcnnDcrlm- 
. pcratorDa* borunJcr !)cr(Jmi6c. aiacinanDcrc3uri|lcniwi)* 
. ncn/ <rt)a6cfol(0tjf(ton&arumcr5ci^iflfo^ino^^ 

fiCI : S>ic formula aAionis rcalis QHtaC ; H Jar^ ^Miite^ 

. Jt)amnitr6a6c cr Daj ft^on iocendiwriinMr Mcfcn SBSoricit 

. , diAa LL. edlAa DCf (lanlicn. ©cnn ba^ mdrc abfurd, nHmi 
fccr impcraior (infflng^ flcfagi Ddnc, man tomc llagcn,ad 

, dandum cx contraau vero & quafi, oftcr delido vfro 

& quafi, unbbaimfolicer bur*t)aSanbircquaft.dcii(atiim 
: &..^uafi.Gontradum ucrflanDcn {)a6cn. aibccJBciibicii^o» 
nes ex LL. EdiAis &c. cm(lanDcn/ ff t^otic um« ciHem , 
Gcncrai-2Bott»ciu^ %cdaiia bcgritfcn^. Itati iftnoiftDie 
^%u» iAmj nioffmilwroiialiterflagci? SScdbcniEo^ 

- JHtCnfleQlC j4)dAioncm coram Prattore an, ibi pr^ponc- 

t^^mr & a(ftio. ©er Prsctor bradllC-Diciitis contemtion 

j:mOrbnung, aliDonn uDcrflab cr fclbifie Dcm Juciici ^c^a* 

nco/dc fafto cognofcenti poft litis contcftationem. Di- 

cij^ Scr iippcjraipc jiigci ^bcr : FHi.:^Jtnm i jRcfe^i&M* 
()atI(j|^onfbfcnri(t|, ^Mc9{ftillt(t»Cji#Muimii* 
^J/ ira<l« 

« 

\ 
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De aSione emfeforia, negatoi^M^ ; * ' 

\ itquc^ fi agacquis, ;us fibi oTe fun^ofor-^ 
te, vel xjdibusuten&iruendi» Tel per fundum vidU 
nieundi, agendi, vcl ex fundo vicini aquam ilucen- 
^ inrem adio eft« Ejusdem generis^ft «dio de 
|ure praediotumaitbanQrum^.vektti^ agat, jus 
iiibi.eiie aiuus sedes fuas toUendi> pro^iciendive, ve} 

tnfta 8r aAi<me ftri&i juris mt i^tif foAces ^tnt 

r ilKn Judexcs>IM»cogBolortt, onb tetoran UNt^atfm 
arbicrandi t)atte- Vid. iofta.' gBcim U|) aAMMm MI*- 

- lem antlcQC ; fa9<i(t)nu()t/ tc faccrc dcberc, obli|atiim 
cffc cx contradu » fcd : ^4«^ rt*m mtam ejfe ajo. J)U fa^ 

- flCjl abCC ; Viiw mcam, Lis crgo cft dc dominio, quia 
*: habcat jus in rcm ? ©icfci »ict)CC cinc dcnominatio 

iiiMagtAcmlia. S>ic3ibcn()abcn c^ jus in rc ocncnnct i ^d 
i ftm finM man gar tm^ fltSwtcn mm 

' jds domtiiio i»iie. . eUiii^RnnnKmmiftlio^^ 
« man ni4)c inrcbus cofpcffabbat mdker (logcn (mrifs: oU 

fO TOirDgcfcagct: Ob i^ aUCj) rcm incorporalcm yindicswe 
m\> aAioncm rcalcm an|lCUcn fOntlC? Refp. Res incor.^ 

Sralb tll DO(J) rcs in jurc confiftens , o5 ttWn |tC glcitt) nicl)^ 
fi(|)m((ftt/ Ctili &0(t) intclligibile ; <|uod intcliigi- 
. cor > noa eft non-eos» £ed re^eio aliqnid cum.ieffcdtt 
morali conioaftdm r e. renpitutem ^non^aam vidlAt. 
f & tamen mapius adeft efie<te:; |rga AMr «aio ica- 
^ lis in rebus corporatibas fc isdorpMi&blis; ®icex M*' 

'<? fc ail rem l)erflicfl|cn"bc Adioncs mtrDcn uNrftanpt o»^f-. 

, '^ilfwa^f flcncnnct. SBcil ti nun t)ClffCt / quod nbn folum 

- pro nobis t fed & pro haeredibus noftris contrahamttSt 
^ fe flC()fn aU(0 btC Adioncs perfonalcs ad hxredes. §luS 

tCm Ittfe in (ntfprtQgcn fell o<%iones in rcm ODCC realess 

))a|it)(nmirbto|mifDicrom» nfa^aHttatif cincgcmtffi^M)» 
fon, c«magDic@a4)cbcjtQcn,i»(&iNimll/ foifi«PUnti»^ 
Wgicct^ un& »ic agiccn micocc tfettr W wof oorlcr» 
* iti(t)t mii it)m concrahirct i tct) fc^ ni(t)t Darauf / oD cc mic 

' cx contraftu ODCC dclifto obligiCCt ijj. UnD DlCfC Aaioncs 

- mmmmiitV^ifl^ (iaodmcum 

■ 0) 
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proitciendi aliquid , vel immittendi tignum in v icini 
«des. Concra quoque de ulufrudlu, d de lervituti-- 

.bus pta^dioruoi rufticonim, item pnrdiorum urba- 
nbrum invicem quoque prodita: funt adiorcs : ut, 
fi qais ii^cendata jus non eiie adveriario utendi frucn- 
4i-j! eimdi^^etidit aquamve ^ucendi : item, altia& 
tollcndi pro^iciendivCjvel projiciendi inimiccendive: 
ift*e quotjuc actiones in rem {iint, ied negativac, 
Qttod genusadrionisin controvernis rerum corpora- 

'lium proJituni non cft. Nam in his is agic, qui nou 
pollidet : ^.vjjro^ qui pollidet , non cft adio pro-. 

. 4ica per quam negct, rem n&dris efle. Smie uno 

!Caiu,. qui poflidet, nihilominiis.is adori^ p^urces ob- 

tinet,|ieutinld^ioribus)DigeflKm^ Ubris opporcumus 
;apparfehit. {jj 

'■ '• ; T ■ 

(j) ©tcResfml) obcn Lib. 11. qtthtlkt trorDcn m cor^ralet 
& incojporales. Unttr D« ircorporalcs ggj)i>iW/ H)jc 

, ccitl obert gefagct motDen ; jura $ ad h^ibc vindieand^ tiu 

• mi Dic ac^iP cmfefona & m^Mria , 'Wc rt1(^l «Ifter* fiaO 9 
/ OtS vitfdicatjSier aertiin mcoYporaliiim » tKltKt;|MPanct) 

9Aionei'reales ge nmiiet XmUn* i\l aber C ie aaio con-. 
* ftfforia, iibi qo» facetur, fibi compe^e jus. ^S^irus 
efV Jos in''re, e. g. i(f)|)a5?a^fbcin^)a)i^dh(^em • 

• confiteor, ufumfrud^dm mtum elFe ^SO !(l C$ au<> niit 
DCC Servitute reali , fatcor, mihi effc }us vdiendi, euu- 

' xqnxdu^ui Vindico hoc jus mihi cfdmpetens 19 

alicho fundo. SRictra^erftCiffCICfl : .Vindico jiis, qabin 

imtii cooccfifti^ mti foM)cr dcfiatt tD^rlf crtfitf «Slo c« 

:*'' ti*ilf|pi\t&i oriwKfa', ttnDfblaliC^ perfo«ari«; f g ifi 

' /iehtcadio. banict)i cmc^5jcrfonDorf6m!m ^ man regardlrct 
oftcrnic!)t Darauf, an haec vel iiia fit, fonl)crn f « maq Dic 
&(^(i}t, Dci^ jus bcn^cn unD cxerciren , mer ba wiO , rDcnn 

. i(t)'folcI)cnaucf)g!c(Ct)iHt6iFcnnt I)ai^l&mo§i^prUmt^ 

•^4cjmC8CtfflC6raUC(jCJy*$u;a rem itftorpo^Mem propri* via- 

'dicarc hon pofTum r i(b^t»cDre 9li9i^,^mit1»m 

^ &CitUruntihiftuth^ bfC Servimt^nHirMCDCrt nnfe nu^ 

, ftciilairen foBc^ ^ct^tcrA^oiie fie^a^ri* mi> cicftttcjei : 

G^fi^WOt Afti^ rcilisftgt Refp. 3n {^cc Aftione nega- - 

; ; . ... . .. ... ..y .(T)! j j i^^rii^ 
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De atiimwus praitoriiJ^ rtaiibus. K: 

Sed iftaequidcin aftioncs , qu^rum trffeiltio- 
MCm habuimus , & fi cjux liiiic limiics , ex legitunis 
& civilibus caufis cieicendunt. Aiiat autem (unt» 
Pr.rtor cx fua jurisdiclione comparatas habet tarti'ln 
rcm (|uam iii pcrionam : quas & ipias neceiiarium 

. ' • * eft 

toria » tiMW iA fel(()c imOM tcoiaDb anflefU/o^irc 10 , Dap 
cc (in jus «ttf meincm fundo t)ai)c> td) fage : $cc FunAis 

i|l mcin* ^rs^ habeo regularitter )iis c!kdiiden«[i t>mnesi% 
* Macvius prxtcndirefailfmcilur5BiifC t)a8 jusparccn- 

dii cgo nego, ipfi hoc jus compctere) Du n)tU|i UUmttl 
fundum fcrvum Uiad|)in/ cgo vindico libertatem, irn- 
munitatein fundi mei ab omoi onere ferviendi , Da^C 

. . Oeau(t)t)ett bcitJCtis vtndMu$^jmm wirt) : W^tt vM 
' IiiftOteSrage: apci muMctpeijett/ n>e«n icO immnnitatem 
r,^ft«di mti vindiciren mtU ? ^ ieritbcc i|i difputwt mC^ % 

r: : aflcin e$ wilD acannDOrUl : tpirb praefupponirct/ fundum 
y cliemeum, inn)Cl4)cmDcr auDcre CUIC Servicutcm prasten- 

, . . direiJ bicfcS flcfte^ct er (clbft > bcnn mcnn lcr Fundus fctti 

.. WirC/ foJoniecrtcmeServitutcm prfftendiccn, fundi mci 
. fervitus mihi eife non poteft. 3f^aleCiOCti|UUius )iictll| 
r (O ift bte Pr»fpmciQ9 ^or mi^r l^aft fi9e.m6ac<mcc^ 

, ^^^im0H^^ «^ij^Uttran. ,9i^etm4tt cl 

, Ifaliit iBidd r fb muft bu ctn }u$ ))al)cnr t)te|c^jus mu| bitr 

. , coiicedirct rcorDcn fci}n 3 conceffi^ eft fadJ. *Ergomu^DU| 
f bcrDU in alicno fundo ciu 3iC(t)rpraetcndircl] , CSbcmeifctl^ 

vUnDmenubu gUitt) fagefl/ bu fci>il in poirclfipne • fo umfl 

Xv ollUDtX^) in petiiorio bemcifcn; tibi jus cqmpetere. 2)51* irp- 
.r' ;-ffiraror fagct abCf : /» inc^porMlibus ita iun 4g^,MytHHt^^ 

ij'vitt 6abett ftct) Diele Dctt Xopf ier|ftroc6cn, un9 nicQiKtt|# ci 
f^ l(W Jtiibicc J8e(^^^ , bcf^ulbigcn bcfio^ bcn 

V v lmperacoremf^t- ^Oein JusriiiiAiius |)ql. rct()t r Ul|b ^ 

ta^ein ut;Der§|eirt)lict)cr (gcDancEe , Dencr au< alten Jtiisbe^ 

. I vljjaUcn: 0ieiiiilCt) in rcbus corporalibus rau man nirt)! aega- 
X ; tive tlagcH. I^cnn mcnn i(t) fagC : Ego afrirmo . tibi^ non 
- compctere jus in hanc domum , fo laC|)Ct m()(l mf^Uls 

r iit^ mm ti aucb n^a^r n)4tc a^a|8ctK| e j bu|i(m t^ti^ 
fixsen iiltfiH)* nicOt DciR j «4)49r#m«tOT itw" W 
> -|tacfl la nocb nwt ^ ba&ed bqp fe». XMtf «jb ittintbonc 

NPafrigc, bie auct^MT d§ UfufrH^u admitaUe etH^tcr* 

■ " ' Digitized by GoogU 
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mft cxemplis ofto^dcFe c ucecce, pleruimjuc ita per- 

mittic Pra:tor in ram ngcrc , ut vci adtor dieat , le 
quali ufucepiile» ^quod noo uiuceperic; vel ex diver^ 

fo 

^ n ^ L_ 

im aSifftie wftgatma. Iti fervitute (](»]e()eft Du / lcr F ndus 
fCljmcin > btnn Da DU lervitutem pr.ttenJicc|] in rc alicwa > 
fO rdumcll DU miC ed ipfo m , fundum elfc m.um 5 ego 
, Vero nego , tibi compctere lervitutcm. ';itd)i)abt{HlPrj|?» 
fumrion \\xt mb^ ^ervitus eijb i4<^. i£tal tnuf) aiiO CIlU 
tOCDer fa(^um oDct coDfeDfiuiv tacinmi probircR-, v^i M 

iu Dcrgiocdn Ava&tj^e ^Amom ^mm Moer auct), 

t)a$ Dcr dttDlK itt adtkide xicgatorta probiicii mutfe. Ego 
raifi itl libertate) & probare non debeos praerumtio prO 

tne miiirar. @pri(l)rt Du , Das fadum fei) bcf anru , fo mujl 
buc^bciDeifeu. SicDoaores ma*c/; tjicrciuc mageicOb* * 
jedion , unD fiiacu : 2Ben« ciner iibcr Des auDcrn lciucu 
^ , (fcr ; oDcr 4. tnai)i gcfaftrcu / fo ii] m fadum oo. • ^Ociit 
ift Dcnn Dcr ? 4 mabliw A(fius cin Modui ae^oifcndi? 
oiim n)utM d nicbi fmma^l nfucapim / nnD jur Prifcri» 

ptioa QUn^^n jure oove' adhuc dceem aflni requirireL 

• 3>icfcS illDer nnlciw cafm , Daaon in line hujus § gcrcDCt 

n?ilO / quod, qui poflidet, agar. S)cr AiiC ANroN.MAt* 
• ' TH^i mCDUCf , Da< tCl) rCCi)? abfurd , tDcnU Dcr Imperaror fa# ' ' 

ger , c5fci)ciu ctn^iqer Caius, Der in i^ande^iis iiunDc i c| 
; ©drc cDcn , al$ rDcun manioict: (£in JpauJ feo tm ^BalDc ^ 
n)o ai)fc , Da< mnTc man «i4)t- Mr Touiuut ipacil 

' CtnC CioCRC Diricttacion ^ Oicfcn Cafum, ubi» qut 

• poiBdet. -agit » ,4ihb mcQnct / Dag e< beilTen uikiTc : ^/^^ bc(^ 

. * ftf/ifc \}i abec DiefcS Cbcn DCi- Cafus , Oa ict) ad l ibertarem 

\ provocirc/ urK> Der auDcrc t)cmeit'en mu^. 60 !tei)ct 
•** ouctnn rHEopKiLo, DcrDicfc^ rcil)r demondrative crtlaret» 

©amitfdiltfcicraiiicne De^ MATrH^i, Frof ju vgtcinfurt* 
loeg. er mcnmc , cb fcD abfurd, mm m\\ fagic ; Nego,ubi 

• jeompctere fervitutcm» OiBciu i(^)4in domiiius, pDCT ftlt 

• imifi bcmcifen , t^ tf mt^t fcij. e^xgsfr Du gleirl) , icO 
ff9nii()tdominua,fofblqcfli0(|)mc|)t, DafDUCsDitl. iBenn 
inrVtwcMmilebet , mupmaunacftmeineriOiCDmmqfofprc^ 

(t)cn i Dap 5^!dqcr im potreiforio ui*r }u fanujcn f^i), foirDcrrt 

. Servjturem bciDlllCn.mUll^ 1 ©0 Wii D (^ii \\\ miW CoUc* • 

* • 
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Co poilellbr dicat, cuiverfarium fuum noa ufucepilie>. 
i|iiod ufuceperic (4-) * 

De PuhHciana. * ' * 
4« Namque ix cui ex jufta cauia res aUqua tnr 
4ita fuerir (velud ex caufa emcionis > auc dcu^cioni^ 

aut 

(4) ^Xit i(l t)OCaui fcljcn ^ quod (^uxdam aaiones finc 
civfles , quaedam praUria. Alex. Chassanaus l)at in fci^ 
QCII P4MM/i# geni(t)ner> iMlt (19 fecunda divifio, Q)icn)0()( 
bCt Imperator ni^ HCntM* Cllid^C Aaiones (inD otfO 
«K jure ciTili^ fOi^ mc pnetorio jure cmfidtttal 1 UHD^ 
S(ci(()miC Oir aAiones eivaes reales unb pertbnales ()a6cn / 
OlfO t|l CS aucf) mit 6cn prsctoriis btf(!)aff«l. Aaionet dvi- 
Ies|ujt)^ n)elc!)e ex leglbus, plebifcitis & conftitutioni- 
bus cntfpringCR , J. (J. alle adiones ex cmto , locato , ex 
legc Aquilia, rei vindicatio, aAio coniciroria & nega- 
cbria. " SBcii a6cr.i)al ftriae (tc didum jus civifc an- 
guftiifimainnMirs Q)cnnl)icLL.XII.Tabb.nHircnfct)C fuiQ/ 

iin6imr(&l>icnact)f)erigcnLL. tmvx c6cnni(6(gat mc(c Ca- 
fiitau^decidirco (0 phiiorophirfen bic ^^iomer , fonDcrtitd 

Mc JCtx Stoici , bicaUeieireinemajorem acquitatem Dor OlU* 

gcn ^anen/ unDmo^lfabcn, baM^«i^ft)*^ ^^^h ^"^s ifta- 

rum legum laxare,unb faofenalfobiei^r^tores : ^CUIlDiC 

Architcai LL. civiiium felb|l {)ier »drin , uiib Diefen obec 
lenen Cafum decidiren foKcn / Diirte felbil nicbt anbcr^ fprc^ 
ibcnnHirDcn. S)tc ll. fomcn Mn bcm l^tore jmar mi^t 
gcanbcrtiMtcn/ aOcin crfofltc: Hquod ari&am «a, can- 

tum in mdiot fleAo, in WquiDs. S)enn mm j- cincc ' 
cfneBftufgefaufter/ ber meqfcmim , unt?ilc[)et; t)a^folc()en. 
Sempronius bat, bamurbeeB orel ju meitldiittiio n)erben/ 

Rci vindicationem aniuftcflen , UnD beHU baS dominium JU 

I»crtdfcn. 5Bir ftaffcn cin miferabicg Ju$ Civiie , tpenn e£in 
ftmcr An^^ma acMicbcnwdrc / iwc6ic£f.-V//.7iW. 2>cc 

Pr«for raifonnittC , profercbac fc cxccndcbat lcge<» noa 

novam le^em fulic , fed crat Ittierprci legum 8c j^i* 

civilis. mjifte a(fo notI)tt)enbig neue Aaiohcs praccr 
ifta^ civiics crbencfen. 5Bcr nun bie Aaiones prxtonas 

' I^<t8 / ^erbeif au(()bicAftiones civiles. Nam aftio , quae 

non cft pr«toriat cftcsivilis. S)al)er ftnbnact) un^ natt) 

Dic{cAAioociPc«tori« ent|lan^i^bK)»4»^¥^^<> 

" Pcritet90 confir«uW9M^ ^ 



■ 
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De ACTIONUBU^ ' 

aut dotis y aut legacorum) & necdum tjas rei dominuc 
effedtus eft : fi ejus rei pofleiEonem caft amiferic , 
nuilain habct in reai dire^^tam adionem ad ean^ per* 
lequendam. Quippe icaprocUt^ fuiit jure civili adio- 
ites, ut c]uis domiiiiuui luum vindicec. Sed quia fa- 
Ae durum erat , eo calu deficere aci;igi;em, iavqnt^i 
eft a Pra^tore adio» in qua dicit is, c^ui poUeilionem * 
amific, eam rem (e ufucepillc , quain u(u nou cepicj ■ 
& ita vindicat iiiam ei^: qua: a6t:io Pubticiand appel-v 
lacur , quoniam primtipi aPutdido Prstore i^ tdd&m^ 
prppoiica eft. (;} * — • ^ 



(0 Id) tei viodicauMam aiifltlk, mup i(D iaqm 

Hitle ego rem mtmk cfle ajo. ttiixdi t)a j dmiW 

nium bcmtifen / unD bai mv fc^ f(fy»tt. SEBcnn ict) einew 
qUid) (in \l)f<rt abgefauff^ fo(olgetDoc() niefet , bajirt) domi* 
nus fei). Licct rcm ufucapcrcm , fo tt>ar &o(t) eiu Un(ei> 

' ff^li inter ter ras & res mandpi & nec mancipi, iaterilui-* 
. dos Romanof & Provinciales , f uii pofiremi ufucapi ne* 

* ^iibaou Ftogej SDaS '^ferb fci) mtr Don ab ^ttticii flcfetn^ 

tnctt; quinii^biicof;; i^) ad m viodicatiooein & domi- 
itti demooftratiiDaein tltk Oem litolo emti lure^t fotttme? 
. £t refpondetur^ quod non » licet in bona fide fuerim. 

3)ennenan|afeDn/ bap bcc venditor rtiitjt dominusgcnrc^ 
■fen, na(t)t)emjureftnAo^d((ciit)alfoabml)cnmuffcn.^ 
; lein PuBLicius , ber furft »*or ben Bctica Ciceronis gclebcr ^ 
tb f(t)on Do; Prof* Kainoia iu ^rancf furi ti)o 4ltft: imbH # 

;fCigtt ^ ioiqiium hoa efle , tc fiogebat rem pcr.depem 
. lOOot jam pofleffam. fiogami inquiebatf ufucaptufn 
cqoum , iic cris domtoos. £r fai)C mbV ta$ CS aWtird tiD« 
bemlcntaen nUC rei vindicationem m gcbcn / Dct vcRus 
minus fcp^ UUD bcr in contincnti vcrificircn UuD bmtnirl . 
lonnc/ fe elfe dominum verum, bct aUC() Ubngcnd ;ilit.< * 

juOum titulum , unl) mciius ju$ • aU Dcr anbcic / oorjk^i 
.(Srfogtcalfo : €1 fofl fo mcl fctjn / al^mctm &crVin'> 

: dicaoi ^ rem ofucapiCCtyabe, Dcjn^cgcn foQCT rci vin^t- 
: catioocm tel quaH coi^ra sofirmior^ jiare pofiident^m 

^ imftcaen tonncn / ba$ , mttii tvia bol daminium tivta l)u . 
tDcifcn t6nu , H genug fcon foUe , mm cr eincn tituium ju- * 

ftwi Un)) bMam.£dem fur ftc^ iU allegirm O)U0C # CDCii^l^^ 

' Ddd I - ^ (© 

• ■ 

^^^^ 
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• §. 5. Riirfus cx diver(() 5 fi quis Cum rcipulilicap' 
caufa abeilet,vci in hoitium poceftacc eilec^rcmcius,^ 
qui tn civicdte ellet^ ulnceperic, permitdtur domino^ - 
li pollcilbr reipublic^ caufa abclle dciierit, tunc in*' 
tr^ annmn rei(:illa ulucapione eam pectre, -ici eft, ita 
J>eterc5 ut dicat> poireflbrem ufu non cepiflc & oh idi ' 
luam reni ciie, Quod gcnus a^miis tjuibusdam Si^" 
«iiis ^imili arquitace mott^ Prxcor accommociaci (icm ' 
c^c latioi-e Ditjcrtoruin feu Pftndc(3;arum YQluuune i«i- 
KlligerQliceu (6j ' " • \ 

— - . • - ■ • - . . . - » 

flcmorffen? Rcfp. i|]nur eiriCoior, unl) haS jus ftri^ 

<lum ill iniquum. 3)(train (jab erAdion^m Publirianam, 
hlid)fa(jenfonie/ mihi competerc clominium vel quaii. 

9BennnnnDctanber« nod^fetnbeiTerjus mu|]i|,t|dicei(()i)tfiti 

joaum ritukifRi^ JMt^fMB vid. PsHMi^ 

(0 Cf»cn MererPraKar PuuLicios ()at duco fingirer / oMcflro 

Ofocaptunii , pro diT^rfitate cafuum. ©ftfll ijl fe^, 
JctJJiruit v.g. t)u I)i(] reipublic* raufa abfens , ll)(it)renbeC 

3eu ()at einerbeincH fwndum prarfcribiret / oelctxibu nic^t 
oci1)niDern f6nncu. raifonnine ber Praetor aljo : ift 

• oa^c Ufucapio |)a( cinen (irotfett 8B(n:w$# feU r^tio 

• jilris'c!vUis, bic folttlC ttnjCfut)rct ; ifl prafgiMai, nc fdl. 
ftrum «lomitua fint incata. S)ai)Cr Ci f(()IIHC<llft9nf(HC< 
ll( , l)ttfc IHucapionem LL intro«lQAam Itl filbn^ocil* 

£)ocl) Dcr Practor qrunbcte ficf) auf bie v^iquitat / cr i^at^cj 

HiCt)! pro impcrio, fonbcni cx a[:quitatc, unl) fagtC : €J 

i(i aber flleicftmo&I unbiOig, bagberjeniflei qwi Reipubiic» 

Caufa, Obercx qualibet alia jutla caufa abfens fuit, bai 
lCini0C per ufiicapionem altcrius oettieren foil ; cum ab» 
fcns res fnM cnrare non poctierit. ^r n)ar bOCt) abfens 
& diligens pro RepnbKea» fbO m\\\y\ flrofiNll^ 9o8 
nan bcnt Tertio fimdomattribainrtk r qutm hite occd^ 
Sie cep^ 9 ^XXii iingam , non efle uAicafitam. 2>a(' 
. Utn i^bic «<%io rcfciiTorii e^M (IU4) rcalis pra;iori4. Juie 

^ . - ^ ftciilo. 

•I 
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§. 6. Itera , fi ^quis in fraudfun creditoriim rcm 
iif&m aliciu a»Mbda^it'i faonis ejusia credicoribus po(l 
fejffis ex (emcrioia Pi^^elidis, permitticiir ipiis oiedito- • 
ribus^ reialla.coastiDtone t eain rcm pccere, id ell, di^ 
. cefei '^mi rem trtditsn noii elle > & ob id in bonis 
debitori^ manfillc» (7) . , • . 

..f.:.^—: . • 

^KftriaobdtU \>it abfcm fpQen eilUn Procuratorem b€|]c(l<rt- 

Merilwus l)dt obfcnriW / n)anndCCPwiuausgel0ttl)aS<. ^ 
' ScmtTiRUs meontt / «um floririflfe *t«npof!eAv6i»Tt^:RBi. 
< «rotDabc; iff lCiiimsci». Francfff. Psrt^\tm.WmiM, <ri|IUfU 

'iiMWbdliecfepiii benneSfsi) m(t)t glaubmiirbig/ Daf We 
mcrl)crgUi4)entlnviaif}fcitIan(}c geDulDctWttcn. Ignur re- . ^ 

' troivit, unl)l)atct(iit)cioo.n(a{)ri)orl)ercincnPuBLicioM qe^ 
fanncn^ obbcrabcr ciiiPr«rorgciT)cfcn/ dubito. RtiNOL^ 

iR abcr bocl) m loicn , ba^ er ndcbsegriilxlt- AAiones 
^*: fiiiD 4U^t ani itntnal)! entilanDcn , iticin m9 4lt«^ 

ttimtxrn , iMnii e< mtt ber refcMTom^ 
(7) 2>iePr«tores (jiengcn immec weitc r , polirteii lOr jos tmm<r 

Dejfcr / Hnb grunDctcn tlct) auf Dic ^'Equitdr / Dal)cr DerPr«tor 
. - Paulus DieDDu ibm bencnnte ^tii^nem P4KnaHami\)^fi\\)nt ^ ' 

• Quis fuerit Paulus, nefcio. ®iefcD?atei:ieoecDfent*t CilU 
/ ^iuiflefu^ret ju rcaDen. BRUMMEK,DeradL.C]fafi/<w9cfv1)cte2 . 

• itn, ^tdeAdionc PaulianaeiBProjcAgemacl)t, Wfiliftci . 

' * i '.1^(1111 eUierAud^ion mit h%i Antqmu Contu Operib U« , 

' : |6f foini nen 1 Mri u erutoaK Hie Aucor^s mifitl)n:t. <£tr) arti? 
i .)mrmiirt)tcMirettunt) fnr Da^feiniqe auscieben( hvxn el 

. finbguie CoIlc<ftanea. ; 3)iefec PATrtvs Prktor ^at qcfcfteif 

/ e^flefCt)icI)t bi|in)Cilcn, DapDcrCreditor t)Om dcbitore defrau-^ ^ ' 

. dirctmorDeni Dcnn loie er fiebci , Da^ cr banquerout mv' 

ften roirD, OertaUtTct er aUeg in fraud^m creditorum. • 
i(i donninuSoUnD U\\\ alfo hoc refpcdu yaUdc alieniUft. S^XiZ 
-5'. IDtril aber fupponiret , i) baj er cx aere allcno prorfas 

«licniret unb tradiret t)abc ;») imi^epmurcflittidefrau^ret • 
- iiabem 3nb»fc«3aaf0aberqUi;t)enaiieaactontt(Kl)eilef 

6en. S>erPr«orfaflte: iilmabr , mi bu fauffcrti ttt' 
- Dein / e« i|l abec unbiuiq , iuDem an 5citcn Dc^ oerfautf cnDcTi 
H. DcbitoriseindolusoorbanDcngtmcfen^ feincCrcviuoresuiu ' , 

'il)r5tnUt)en5Ubringcn. Ergorcfdndatur traditio» DieCrc- 
'y^ iitor^f ia ^MOru^i j&audem res ali^^ eft* fotlen DO^ * 

, Sdd 4 ' Jua 
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7. Iceii) Scrviaiia &: qu^li Serviaua ^quac etiam 
hypotbecaria vocatiic)tex:iplius At^tMb fUvi^diAiiQii^ 
iuhfbmHanicapiunt. : Serviana aubem experitur qujs 
de rebus coloiii > quar pignoris jurc pro incrccdibu^ 
fundi ei teoentur. Quaii-ServianajitUEem ci^rqu» 

^creditorcs pignora hypothccasve pcrfcquuntur. In- 
tQr pigui\s aucem & hy^othecam j[c^cmnttup ad at^Ho- 
iaem hypothe^^atiam attuict) liihil iri^dfift. Nai&'idc 
qua rc imcr crcdicorem &: dcbicoreai ^ionvenerit,. ut 
iit j^ro debita oSlignta, luraque^OxappeUaUi^ne 
<:ontfnetur. - Sed inf «Hts differentia «ii^. ; ti Nmripi* 
gnoris .appellatione eani propric rciTi-icbtttiaeri dici- 
jnuis,' qua: iimul etiam tradi&^. j^rcditor^^' iliasdii^ H 
mobUis (it. . .At eaiu, qux line.n^itiQne^nuda con- 
veaciojie tctietur , propric hypptiiccE appcUatione 
.continvi4iciftius.(8) • '-^ * »Asi^\pmxi\ 



' ' * " " »fi 



^ turexfraude alterius. ggtDirt) nbCC l)icr diff)utir<! : Ati 
^to Pciuliana fit realis ? an fit pcrfona is ? Scnil t)t< Crcdi- 

■ tores {jabc/i ^ocf) gegentl)ren Debitorcm Um anbere, allper- 

fonalcm adioncm cx contra/dtu mutui. JJQcjn Justinianu» 

, unt) Pawwjs ^aben aaionem auf bec anbern <Seit< on^ 
. scfe{)en 4 un^ foldK iu einet reaii ffmtnu €9 inu^ tin' do* 

- las dtiedtCnMdebkorbttnbMEnitorisBDr^Mtn f^Qttf 

tfeer au(( nur (iff luc^Qi > tn mel(t)em ^aa bie 3ieQul (?Mr 

Melior cfk caufa cjus > qtii de damno vitando , qnam 
qui de lucro captando cerrat. j|] (^cfTcC , Da^ Dcr Crc- 

ditor txjabler merbe, al6 ein anDcrcr / bcr fcin Crctiitor iji. 

Communiter recenfetur haec adio inttr reales , refcindi* 
tur enim traditio^» creditores miicuntur in poflefndncnn. 

SWan fan ft(i0fy noct) difputiten ; ttliin ^abtn <8 pro in- 
terdido gebatien. S)tcfe Aaio Paoikni abtc ^r niet^t flarr^ 

li alitnatio, fafta fit» amequam conditf^ imiKiaerets 

Dcnnba Ipirbfeindolus debitoris pracfumirer. 
(8) Sekvius Sulpitius Prxtor , D0nn^el(|)en!6ie^^/^ 

na im^Slmnmhat , fabe/ bafe8cfftacf(ftel)e ; bafman bcai 
MMro cin i\ik io te gtbt. }uii) oKim Oct Coioous wic gteicO 
. nic&t 
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tir<. De aEiioniifus Pratcriis ferjmalibus. • 

i^^fi In perfaaam qaoque adiotiesrex' iim jUrisdir! 
Aidnc propolitas habet Prxtor ; vcluti , dc pecuni^ 
' , . ' con- 

r — ^ ~ 

A ) ' ili^l f(iite®a(bm Derfct^rei&ct / fo rmb mtr Dot^locopi- 

«fJ^^^orUv fo t(t) vindicicen (an > quicf uid coloQmimuUt • 
(;*nicafii cft 9 'donec m^ctdem foWat* ..Finge bkfC 

""^a^ttftnMon^rilNn (0iim«/^ 

* 1t((0ibeiat)letfMrt)cn'/ fo ^ne t<6 joK Teteri feinet Aftito, 

•^'ka^jerqefraaet iourl^e : An cdoni resr itvocarc dominus fon- 
('^'di poffit, ubicunque ille alienaverit?r Refp. @6^n beS^ 
• fl^^en l)at Sirvius Sulpitius bie aAionem Scrvianam pra- 

re vcra niCt)tS Otl&erf i|l/^ alS etne rcvoca* 
'^tibpr^rum i^cdlono alienatarum. Dabateaim aAioaedi 
- contra quemcf&fique' pofrcfforem ctedilori aut locatftfi^ 
S)icft< 0et)<t tttar »(0f auf bin fimdam^mfticiin » aon «r- 
likmim» mtM({i(n€afQm^tSt»ritus.nt4)t9et)ac()i. SOBeil ' 

^*' alfO t)ie aftio Serviafia MO^ in^tsdnls (^oloni unb pr^^diis 

* • ' rufticis ftott fanb, fo i)at iminfoltte nac()9el)enM pcdctentim 

' aU^aufbteprxdiaurbana extendirct; UUt) auf afle Credi- 

tores , Dencn ein Untcri^fanb t)erfd)riel)en n)ort)ett. llnt)bie(el 

(^iefenXte ^uBft^Stroiamm a^ionem » mi^WiSi bte Ser- 

* vianam aAion^m fo {u rebeti confumxret imO t)erf(i)iu(fet 

|)ati e.g. ic5fancOmrah]rpotlMcariimi({||gen/ ba^etittr 

' ^aupemciiufneti / iftioiiehypodicKaria , obec na(5 

' t)en ro^^itutioncn / adioiieQuafi Senriana. S)icServiana 

' tljttic()tnicf)ru6rig, roteBmR gcjciaet , blop bic Quaii-Ser- 
yiana, utibmeil baS alie 5lBorte frni); fo brauc{)cn n)ir eine 

hypothecariam fo irOt)l in rebus mobilibtts> alS immobi- 

libus. 2>(<toei)en ttm^ ntan ober nicbt bencEctt / al^ menn nui; 

BlOf pighus rn re mobili beflunbC f & hjpotheca in ra 
' immc^Ui. Sb^ lilbbtles tttmtHtmanHDaC tftm in pignos» 

' i(6raniMtfaMt!lKMk9enbiM)HypoA - 

' gcbcnlajfcn. 9ltermanl)an0cUnic()t flu(j; benn res mobi- 
- - lcs f onnctt tr ansportircf n)crbcn. f^nbcjfen i|] c* cin commu- 

nis crror , hypOthccam conftitui folum in re immobili i 
fapientius ijl e^ / pignus in manus fumerc , fo braUCbC ict) 

feitteAaion. SCommie^tniraber boti^dnben/ fo i)aue tc() 

lA^otieAi QtiaA^Setivb^m.^ 

Ut Mm fiypodiiicatam mamtt «^lituiien/ ottr Imttkb ' 

' fie!)enfollt/ aiib i)/i|6iefcSormn(.cmMnc()ten fei)/ i({ noco 

Ddd y . . , jvo^ 
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conUicuta. Cui fimilis videbacur rcceptitia; ' Scd cx* 
nortra conrtitutione,cmTi & lic c]uid plenius habebat, 
hoc in a^tioneiii. pecuniae cooi^aHs^* Q?a«is(uium ^% 

Sc ea quajii fupervacuii julik ett cum &^.ftu£^oricatc 

- ' * nioiki$ 

- proffem ©trcit uritermorjfcn. <Si<faflcn : Altcmativ^ tah 

X liMtii rc0cii:fiifl / fiDfifl tf emtChtcaii^ * vH.jn4u/r><b 
«nfiiUu^ 3(1) llefle ia Dic AAioo ni(t)( fo an : foQc o|)ec 
mu{fe Ote &a(bt einlofen / fonOern c^ it)m frcDQcile^et. 
;«.^ai M«viu$ feiii^nuf lum Unierpfrtnbgege6cn,fo babwc?) 
' iaf(t)otiein ius rcaic borauf ^ uno i^&flagcOajecDici^fafD? 
' itS)a^iablm\ , oDcrt)ecauiSji€l)cnfoae.>Dannt)lc{l)(ict) fp,kin« 
^/te Darinnen ^ bi^tc Dcidirfct. Lhj^qv^ci. iafctncin ^Fff^A 

.4hH^ dc .hjrpccheeiiia aAionc mcunct jtDOC W^l liiyel-: 
lu«a|ieiiMainic9^ill4|ttailr fed {apieqii^]^ niiilu ^^n- 
/ ttirinm tneneur, v.fai«ecim aiiAor «t#,nc;^tii t malterha* 

/.*<tjTc fic a^ac r eb contromHa^ DoAornm , bccjudex X^)M$ 

- DcgcroipCFilcinRcfponrum cini)plen la(fcii: 93ian Mag^aU 
fo licba*nmpiiciter. crfoiiDa^ioerpfdnDetecdumeni wiaec 
i)crna$ Dcn^Pfancr^.^tatnq aM(9cn , fQ^tft. ii gut/ i(t>J)aDe 

Do(l) cin >us Ji^/c DacOUf. Supereft ai.i^ controvcrfia; in 
Jure Roioano» de ^ua Tid. HqBRku^ If^fk* ^.ACttl* 
r Ucb tur I^Maaiii-e» pafto n^do dedefiat jua xeal^f ^ 
( i$mbiiicctlil)m fon|l femtviia»Ult<liDp(ii fofl ex paAo^nudo 

cine hypothec cntflcoem HttBER m\mi , man 5at>e auf Dic 

- trcquentiam aduum gcfci)cn ; Ocim Ci 9ef(I)e^e ja toto ^ic • 
" DaMtanaedcs, fundo^ hypothecirc. X)e6n)C9cn l)dt(^ae< 

Die ^'lioncr fo genau nt(f)t qcnommcn* Slgcin i(t) t)alu Dafuc / 

' DoJ fttCC fCtn blOp pa(^um i|l ^ fonDcrn padum deliberaium. 

• • Cbjacius t)at f^on c(n?aj fiefel)cn. Paftum nudum tji , Da 

notc OtcSkK^ m<bt anfcocn / iii(t)r re({)t uMcgcn ^ Dacwt iMt 
iiianclni(t)t geltcii lofm / i»U Dac (^HtfWifclH^«^aiii(it t^c# 

tCOs mcnnabcCCttt imcnrallum ili Da ttian fcaaet : Visne 
mihi darc loo ? iniD cr amnjorut : Dabo. S)iefc^ f (aCiU 

CujAcius, ift caufa primaria,ad ^inimum ju(tiiica, giia- 
re nullam pado nudo vim attribucfint. SI)Ht Ob^C 1(1 
padum dclibcratifiimjum , 0& f(t)On ni4)( lcgiti^unfi , quia 

kx aderat nuiia. asBcc ncrf^cciiut DMt) Dcm anDcrn fcitt 

• ^mi^itim umccpfmt& , mnn ec iimm^bti f(&uiDiatit ? ^in 
fol^ec m m(t)t faa^n/. ta^ ec itt^ ^lf^ Bti^ 
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noftris legibus recederc, iccm , Prxtor propofuic 
atfyoQ^in dt pecuUo icsvoruin, fiUorumque fanv-* 
Karumj & cam, cx qua qujeritur , au ador jurave^ ; , 
vil '3 ^aiia^ complurcs. (^) 

\ ' De cqnjlituta pccunia* ' • • . " 

^ % De conftituta autem pccuuia cum omnibus 
agitur, quicuncjuc vel pro le , vel pi^o alio Iblucurds 
fe confl^tucriny: nulla fciiicct ftipulationc ihtcrpofi- 
iita, Nam alioqui ii ftipulaiiti promiljcriiu, jwjc ci- 

viiit«nentw*(io^ : u^-./,,^ ' .„ ^ 

•«iid^> 9c ftopiidier ciooi t)ctfpre(6(n* €c mii§ ia bortut 

8Cba(J)t f)aNn I fc altcri dcbcrc, t)al)eciN<r<^ni(l)ranirno 

ificonfulto. S9i}^;46(l citlC promiHio confulcifiima jfl^ cam 
tactur Practor. gjei) Detpccunia conftituta f OirilHi et)<n blC 

Raifon Doc / u|) mii^ noti^rDcnDifl DabCD refleaircn. Nqn 
dacttp hjpotheibi, man m(t)i oot;l)cr auf Da j principiu^ , , 

<imf bic obligationem prtncipalcm ftt^y» ba^ ic^ fOjC : 3rt> 
)p9flft^iMib«atiflifii«^ mi jam dtxi, raeiur PraettMr. 9Ba< 

obcr Htmii faflct / t)dlt ftintn Stid)/ ixnn ict) fan opponircn : 

Pa/^afomminaacXogc iOC^ & tamcn nulla iis vi* tri* 

buta. 3]?dnfancinenbcaj)f4)ccccn- Quid efthvpotheca? 

: Cin ComraAus pignoratitius iji c* ni4)t # Dettn l)CC Crcditpr 
IjMt aftioncm concrariam. Contra^s noi|i|t|^uf vet 
«miominatus 'tfi^ otub nict)l- PaAum mjmfk noo pro« 

. dhicit «aionm.-. %M igitur} ^iMlliaftflC^ 0»)^' 
|lcnt)(I|fen> rffpoadenda: Ell paftom «{cliheisa^ffimiim. 
}n pignomitio contra^u fommcn a« Negotia WX* Ify^ 
potheca oritur ex jure in rci batjus rcale fommt n)Ot)( 
t)Om oppignoranie l)CC / a6cr XiX^i ex conwdiL Qjli ' 
Oimdling*an4 Js Con^it. pecun, P, ao. 9hf* A* 

(9) 9M) Acfbonibus Praetoriis realibus fommcn nitn btt 
t 4Bii9niiferfmd!es, t)crcnt)ier flUC 3 . reccnfi^t mCS&en, Ot 
< f((i)n&iriciMriM^i:fttfb. ..^AAifmcsi^rarcjjipaB pcrf^ 

iet fommen ex jmjc «4 rcni # Tfl w ctntradn • .iKl.f it 

- deliAo. ' . ^ - • , 

(10) S)ic erffe AAlo praetoria pcrfonalis ifl adio dc conft*» 

., mM f€cuma, unD Da fragtt jid[) c« , conftitutum ftt) ? 
2>ii uoct^res |)aiic« ui<aci»tn.))a^i cmmiave dupiex 
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% Adionc»tutent'dfepccuIl6Wcd adverfiispt- 
trcm, doiniuumve comparavit Praetor ; quia, licct ex 

mdicare promtflbm » cl mXi Ctn geminQm paAimi fell/ 

-'.iflrtbcrnichtfo/ »ic fctjoa BA^Hovfx^bfcrvinr. ©aSEua- . 

damenc ijl falfd). Fingp , me debere cx ftipulatu io«. 
Titius promittit nudo pafto folvere > ' hinc cgo debeo 
cx ftipuIatU) & Titius cx comliruck pecunia. 3B0 fft 

l^iet; cin geminum padum ? & taw mijl f ommen / hai 
xdopiex paftum oor^aiiben id / aftcceSgef^iebeifelten. Hu- 

*imir cMiftituiret bem PHaBMOM» Qt 'ol»firm&mo.€lni* 

' Titt*, alfo l(l ei U\\\ pa^um nudum, quae crgo ratib? Refp. 

-'^^en ftiefe / olj! in antccedcnte. ©cnn lanjl bii 
'cohftituerc pro aiiot ot)rTC an DaS iubcncfen/ quid & 

• q^ljyp debeatur? ijlctne relatio tkl ad primum.dcbir 
^roretn.» conaituerc tfl acceffiiriirai • Iur^Cl4(l prQmifl^ 
'^telativa. Adto rec«fptilia » qnanc:Iiiq^«or 10 wBibo^ 
v^piKiifriiK^tbnllhmirilrtraiH^ ettl 8c cn||« 
•!CA<ftrgetfririos; mN|)C @((& u6ctriMI0ICn, Itl» Affigoa. 

Vtortcs auiyyiiintt {)am , fo bajJt^ ii(rt>9C^enMcomra fo- 

• lum argcntarium flagen !ontC l bic Adio de conftituta 
J^pccunia abeCqcNcontra qucmcunquc. ^erncr «^ac nOCft 
' ticfe Diffcrenft imcr cas adioncs , tt^ie d\i(t) Theop^mlus 
'tttet;mt,. t)af t>t( receptitia ttUC in rebus fungi-' 
•biKbus jCmbctC/ io quas non badiC afbdto. ^ fa|Ct 

tCClmperator.' fi^fV^tWlSt 

tu WttCirfcte i^ul)Uc2ita«iitt)imbrirttc^: ^^hnQemeigo 

• vim adionis i^^titiQe tnmtbik' imr aflio ncm confti- 
-tutac pecuniac, bfroeftaU , baf ftC tiun contra qucmcun- 

quc Qil)tt, qui promifit , unl) de omnibus rebus an« 
■ geflenctrocrbenJan, fungibilcs fmt, an minus. S)ic9i6^ 

inccic.9(en jo^ar Den Paaisnudis tmt S}erftint)li(t)(eit beo,' 

''faQteuabcrt)Cnn04): Oyigamur ex paOo <Wiberatiffiim» 

' nm alfo foaiiMtMKtrauf an, oS coiKittotmi cin Mfliim 

deliberatom fco 7 lc l^efp. «f&rmando» . Nam qut een«« 
Itkuit » pnAeiotmia arcuiiifpicit » cr mu^ ouf h\t flipu- 

latiohcm iti attOcrn regardirct boben/ ermu^ ia UfccrUflung 
" ba{)C9jic&tauct)e( |)a&(n/ cctaun|(Difasett/ crj^abcji^ tiberf 
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.concra6tu hiiorum , iervorumvc iplb jurc non tene- 
ancur : a?quum tanien eft, peculiooenus (quod veluti ^ 

patrij-iionium eft filionim, filiarumque> icemlcrvo- 
Wki) condemuari eos. ( 1 1 ) - 

£)e atlione in f^icium ex jurejurandc^ . 

$•11. Item u quis V- poftulonte advenario , furi« 

veric,. debexi lAbi pcci|m4iu ,;ijuam peceret, nequ« 
ei {blvatur^ juf^iiu^e .accttnompdaa: ei' talem a^p* 
nem, per quam non illud quxritur, an ei pecuma ^ 
dcbeaturi iedan juraverit.(ia-) - ' . 

Siu^en / metlmait:e?t qudtibet paAotkliheifito obllgiCi;t id» 

. t)nigeqcn fcie §ri6(mc raifohoirfen (iro^^ uuo mufte 

(l 0 Die^nberc Adl*ioPrscr»riaocrfonalis jjl ^ pecu^ 

mitti)cl((}eril^iefe 33eii0ajfen()eii^ Bec SSatet oOcc 
:*'.cioqdiiu»ciffirjirm^ ejuFecu» 
fisiB / tMN lu ijati&Aw, Detf eo&tt tnactct @4)u(t!eti ; t)enti 

!)(> fd)pn l)Cr .filiiisf4;nilias fdn mutoum concrahiren^t^^ 

' fo fttn cc t)D(f) anb(re Conrraaus maiv^ii- 2Benn nua Dcc 

! , Crcditor filiusfdmilias Hagcn n)ifi-/> fO IHUf CC adionem de 

-.-..peculio amieQcn. HriD bahdue jn^ac bec QSatec ddcc bct: 
ij)err fajcrf ■fonncn; ^poba il)r mit mctncm oo^a obcc 5?ae(I)t 
ictKini)^ , fo l)a((et cuc()ttii* ^in ibn- aiUcm t)cc i'r«tor r^- 
. fotinirteant)cc&.uni);fa9te: £)a;a^tccbatfl(<i<)n)p()lf(iitent 
:. . tBo^imPiBc^isUiati gcgcben , tfdmtt ju ()aiiticUi # cw> (od 

«rauftobligiret fetjnpecdlbtedus* ie. (0 twit baJ Jcctt* 

:;-.,:iium3nre(ct)et/ fucben6of;n, oocc&cc^^eicfncben ffne^t ' 
ir: 3u bcjablcni ubcr bie Maifam pecuhi abec iii bec Satec ex 
> - jurc PraEtononic{)tGel)aUcn,uni)t)crJ5>crcfucDicicngacm^ 

4cl^ DtC ^rHjc AdioPrsetoria perfonalis i]! cxjure^urando. 

(^Si^ aW^m CV>rv(«*AM I» «Ilam Ma^A ^.am^ AAk^H* .i ii»<K LtS tMlA 



4 <>• * 
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, Jls^ii coafiderim* . ^ mn CvjAcm tfi fciuen Oi/»' 

--.-^'jjpstkHrjuk. z^. Cfp^^ «ctDicfen , ia£ be^ Dcn $6tHcrii ettt 

I. . ijusjuraorfom fo oici^ oii cin p^^um nudum, gegoltcn/ fciL, 

.... .cxtrajudicialitcr, iDCtl man foml DCC Juramentorom^aDjU* 

9cn)oj)nt mccDen n?uc&c. .aiucin na.1) Dcc 3cit raifoi^nirte 

. 'tn«»ati^fl:«/-iiH^f(yti^ i^gJ»a(|^eiH(gr9fi'3mttitltit/ 
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De a^iomitts pcemli^us. 

%. \%. Poenalos quoque aftipnes Praetor bene miil^ 
tas ex fua jurisdidione introduxit : veluti , adverfii^ 
ciini,.-qui quid cx ftlbo,cjus corrupillet : &; in cuni, 
qui patronum vcl parentem in ju$ voGaflei: % cum id 
noh impetrallec: itein adverrus eum , qui vi cxeme- 
'*tii: eum> qut in jus vocaretur, cujusvc 4oio aUus exe* 
iKcnt : & klids innumerabikfi. (i j) 



/ . tMilNriiiilcretfterattf antammen (aiTm, unb s(fc()morett 

IWftc dtbco tibL too > fed ncfiu.tu iuras» Jt^ 

t ' dbi obfeiw cttfeairi IWItllHI^ Jur«nient;i^'loco trana* 
«aioml. Jutt vcnilb (oMfi . 11» HiiM tli|fmiob di^laiik 
rationem. ©erPrartor Obecfagte : 3c^ Olff bof Ju* 

ramcnt anf ommen laffen / unD gal) <m Aaion 5 non lolli* 

ciius, an pejeraveriss alfO IjJ emc adio praetona de .^ure- 
Jurando einc a^io exirajudicialis. 1 

• (it) Egimns de Aftionibus Prjetoriis rcalibus, Publicia- 
'-^'na > refclfforta t* Pialiana ». Seiviaiia & Quafi Secviaiui» 
^ ' ' 8c de pcrtoialibiii • de conttituta peccniia .& adioae 

• ex jureiuraiido exmjadiaaTi* Jam agitur^ j fl f iwfift 
fxnatihus, Pr«tor multas poMiaf imredvtm Im» 
pcrator t)at nUC ?• AAiones poenales fpccificircJ, 05gl(t(5 

• fcnfi fafi unje^liflc toaccn. Bie crlte i|l dt dho ccnuft^. 

marDietabuladcalbata» io; qua Pr3etores cdida 
fila pfoponebant & adionest Gr«ci appeilabani: Afu- 
iMtf^» yiHlilllin biePr^ores}umeiiennegUgeaat mtiOl 

nnD fellfi contra foiim Sdiaam .^roi^ r fo muroen $e Dcii 
otacn reprchcndirec , eamtn*a«0 ^fify\M^ leininM 
^ jus trbalten/ all |le contra Atbmn crif)eiier'^tt^^ SJemi 
JcmanD DiefcS Aibum corrumpirct / unD C6 ciner n>u|le / Dcm 

•erlaubU Dcri^r^tor, aUfs^o* aureos contra corruptorem 
iU fUflCB I quat poena pccuniaria- aAori appiicabatiir ; 

• |^n»t)crPraetormu(lefKne Jurisdiaionf(!)fi(}cn. S>ic an# 
bcre Aftio Prxtaria poeha^gictian»ie&cr fimem^, qui 

h fine pcm^foii* Vmtmm vA ^arcmcm in jus vwia» 

bat, DccmurDeumTc^^Mi^cosdeilMtfefc. SHttaobcfi fetoi 

*^ lli(t)tglauWlCt)/ Dap Dic violeOia in jns vbcati^^ HHe tnlf 

$cmci(]Daturqcl)alrcn mirD', in aUcn ,^dllcii gcDrduct^Uct) ge# 

' mfia ««nii: (rm^wa^ 4$. fim^^ ^ W>i«*a /k^ 
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£)£ ACTIOKlBitS. " . 799 

. * De p}\ij:id:ciis. . 

• •«■», • 

$.15. Prxiuflidales adione$ kittem efle videntur : 

iquales lunt , pcr quas cjUcEritur , an aliquis libcr, an 
Ubercus iit , veL iervus , vei de j>ar(u agnoiceiidp* 
' quibtisfere una iUa kgitimam cauiam habec, per * 
: quaiu qu«ificur, an aliquis Ubei: iic; ca^cer^ ex ipiius 
pratcoris judsdidione fubftantiam capiunCr (44)' 

• $.14. Sic icaque difcretis adionibos certum eft, ' 
' non poiia aclorcm fuam rem ica ab aliquo pctere : 

, ' Si Aff0fH^ium4Mt opikKHKf Necehim, qu6dadona 
' eil, id ei dari wporceL: liilicet , quia daii cuiquam 

' . • . . > id 

etf atl^i)(ir«ifdtii((t mtm , (oybt «oai M)urpi)i4)<I ge« 
^ tDefen. UnD foset ^ivit. Mmm > fio f^9n ®d)iuipf ge« 

' ' (ften J^^i^ Practor t)Di';;cr um PerfnifEon crfud)er tDttDcil^ 

fi paienres 5^: homines honoratiores vocandi erant. , £)i< 
\ trittc Adio PrjEtoria poenalis (jientj comra eum^ qui 
aliquem in jiis vocacum vi eximebat. ^a ^1100 M 
Ctrotfe/ quaDCi iis aeilimabatur. ^ ia. jiis . yppauo 
Vi^^tt^ prlvatim , ttnt) C6 t)Ot t(||E9nBACi^y l)irfViplericam 
in jus Toeatiettiem fur (iR-figinenium ge^altcn / unl) (|e^ 

tmDnet; elfei)mtrerlaubtficn>cfen,i)a$Uc))cclictc@;ftnbei^ 

al6Jiiip(crun& ^)ucen^ob^orto<oiioinjusjuvocircn- Conf. 

GunMfn^tana l c- * 

Xj4) £)tr t'r*ior iil nicf)c tDcniger urbebcr con bmyiBi^fiHMd 

PntJuJkfa/iius. S^ilin ttji Dcr Praetor Djc Partes ad judi. 

- cem pedancom M)tcfte , fo^i}eer otftecl^ t)a|.<r blttl for- « 

t mam asendi DDrfil)ttibcn fome f bi$ t>otbtt ein UQi>4»taCC 

• {^rxjudkUl-^tttict «tt^emoitit ooam. ^ - 
i mufie Dor l)er , tt^tnn etn SBoier comra filimn&milias f (ag tc / ^ 

»• Dcrii)m DcnU^umlrudumin pcculip adycDtHip nid)I laf* 

* fcn mnm , auSmactcn , ob Dcrlelbe-.mKf) ent Fiiiusfamilias 

\ fci). ^smuile in faa© praEjudicicci tDCCDcn / lit filius* 
iamiiiai. Semcc H quis aliqufU8t/uum iibfy9il»t^voca« 

bat, ba inut)eDori)H^IMf«PA^ an ikrindit 

beruii* Con£ Hyim JProMt. MJtifiii.'^ * . . 

• * 
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§00 Institut. Justiniani Lip. IV. Tit. VI. 

id.iiiceiligicur» quod ica dacur> uc cjus Hac : iiec rcs» * 
qttsr jam a&oris eft > magis ejus fieri poceft. Plane 
odio furiim, qiio magis pluribus aAionibus tenean- 
tiu: , efifedtum eft > uc excra posnaai dupli auc qua^ 
^ dtnplU rei recipifeiidar «^iK^inine fvae^' edam hac ftftio- 
ne tciieancar , fi nppartat ees dart oportere : quamvis 
iic adverlus eos eciam harc in rem adia» per (juam 
rem CvLtm qtns tth petit. (15)* - * ^ D$ 

?if)l^icl^^ foniWli4)e ftrmolas in aAkmibai 

^ r pecfeiMUboi rulibBi» fMT p^<KiaUter ((ngte, fagte: 
7« aliqind Mere, im efmere. S)a^ tKnncn bic Magiftri 

jus ad rctn. S8cp bctt Obiigationibus irar fcinc anDcit 

Sornml/ (tlS: facert debere. Edm. Merillius haec 
optime expiicuit. £ic Adiones perfonales |)at Htnn aU((| 
^miiSfittes gcncnnct/ quia iibi diem condicebant, quo 

• €«aiparerent 9 ab illis aenanciationibus condicere dixe^ 
runc. Vi4 Auson. Popma de d^fireni» Verh&r^ Realea 
laftionet non iu iTppeUamttr. Rem mcam condicere 

' nequeo, fed potios rhidco » i.e. vim dico :'adeft eniih 
/ • Vis mutua , cgo rem meam effe ajo , tu viciflim negas, 
bCC Rci vindicatione fciflC ic() yii<^ rcm meam ej/e» 

' unDbiiunuri bapcr9J(({)(cr crfmne/ e>ag ict) dominus ba^ 
bonfct) / unb mir fclbigc reftituircr tDvrDcn foac- ^tngcgca 

inbcn Condidionibus gc^Ctbic Adion contra peifenam* 
quam ad aliquid praeftandum mihi obligacam efle di* 
M; ^(f) fagc iUlli Reo : Ai9 $e mMdaretfacere^^. 
' Unb ijl alfo btc intentio agendi in aAione reali Don DCi: 

' Condiaion fc^r lintccfcbicDcn. ilnS ©clcl)cc Utfa^ bann 

' Un(|) bicfC ni(t)t contra poirctforcm rei meae, fonDcm Vin- 

dicatio angciMct tt)crbcn mu^, mciltcb mir Daijcnigc, idcU 
^'<f)k f (|)on n)iircfli(t) mcin i|l / nid)t crit Don cincm anDcrti 

t>ar|f jCbCU iaifcn- Ncc emm , quod adofis eft > id ct 

• itbn' oportec 5 fcilicet quia dari cuiquam id incelUgiw 
cur > quod ita datiHr , uc cjos fiat; aec res > quae jam 
BlMris eft >. magii cjus fieri potcft. 3cb0(() i|l cinc £s« 

ccptio a reguia in bicfcm §. an jutrcffcn ; bcnn ex finguiaii 

odio erga fares murbm aUcr^ailD adiones gcgCU ftcaufflC^ 

bra(bt, unbaucjberlau^ct, ba^ man tic rem abiatam ex- 

lantem a fure ejusque haeredibus condicircn f OnU. 5S5c[# 

i{?ebcnn furbcnadi^cmbclnKgcn DftT^c ^^^^^ mUt i) 

t 
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De fjomini&uj aSlionum. 

AppcUamus autem in tem (^uidem tdiones» 
Yindicationes : in perlbnam vcro a^tiones , quibus 
dare aut facere oporiere intenditur , condidioiies» 
«Condicere enim eft denuneiare, prt(ca iingua. Nunc 

■ vero abufive dicimus, condidionein ad:ioncm in peiT'* 
iouam eile, qua aCkor imendit dari' iibi /iporcere% 
Nuila ^entm hoc tempoit eo joomine denunciatta 

' Di*vi(io fecunda^ ^ 

i6. Sequens ilia diviiioed^qaodqua^dam adio» • 
nes rei periequendae gratta comparatx lunt., quasdam, 

poBn*E periequenda^, qua\ilam.miftj3e (unc* 

De rei perficHtoriis. - 

' $.17» Kei periequendoe cauia coniparacae fujnLt o-' 
mnes in tem aiSHones^ Earum vtro d<^ionuni , qu.tt ' ' 
in perloaam liint, quidcm, quae ex contractu na-* 
(cuntur» fere omnes rei per/equendae taula conip^i« 
ratag 

biirfftC/ aucb 0 geam bcn £ttcb agxrcn foMf / P^a^o^Hct 
bic @ac(^( »crlo^c(n urtb ju ^cunDc seaanacn^ Condiftio 

contra furcm ad rem furtivam obtinendani in quadru- 
plum vel duplum inftituebatur. £)ufc$ i|l DOl poenale» . " 
Ablatum fimplex vero repetitur condi^ione. Scilicet 
pluribus pullandum ef^ adionibus furcm volueruat» « * 

^icr ifl OlfO Omi tMfOlUKCfl* ^ 30 %m% ttk vtndtc^^uooeitt 
rniSteOcn ttlli) condicere, . . v 

i)a$ man l»tC aAioiict rcalcs U6CC^I Viodicationei 

. itcnnct/ fOintntDa()(C/ mcUoflC^jura inre aliquid don\imi 
miriK) filDCCn^ DabinSCaCn biC Aaiones pcrronales ConA 

diAioncs ^cjijcn , wcil lu Dcc alicn l^at<ini(c()£rt ^pcacDi 

mdicsre f0t)icli|i/ CM iienunctare % CCinnCCn: contra pcrv 
jbnain enim non ago» antequam denunciavi) J»(£. i^d 

^inatuo, ci)( ict) Dcn debitorem aeci(t)tli4) bctatiac / tHOj i^ll 

|a aitfpcccOcn iinD cciitncrn , e( ct; ftc^ivtflia bcja^icii 

l^pfl^» Poneaf uam dtatioiiei invaliicre > |o fc^ct D(( Jud^t 

uyui^ca by Google 



lOZ INSTITUT. JUSTIKIAMI LlB. IV. TlT. VL 



ratas videntur : veluu» quibus mucuam pecuniam, 
vel in ftipulficum dedu&fmi pecit ador : item com-* 
niodati, depoiiti, mandati, pro rocio, ex emto, ven- 
dico, locaco, condudto. Piane ii depoiici agacur eo 
nominc > quod tumiiltus, inccndii, ruinae , naufragii 
caula depoiituni iic^ in duplum adionem Prscor redr- 
dic : ii modo cum^ipib , apid quem depoficuni lic ; 
auc cum hscrcde cjus , de dolo ipiius agicur ; quQ 
caiu mift$ eft adio. (i 7) 

De pmnA ftrfceutoms. 

§. i8- Ex maleficiis vero proditse adioncs, aliac 
tancum posnx periequendas caufa c&mparataB 
innc*, atise tam poma?^ quam rei periequenda? , & 
' oU id niiftae iunt. Pcenam enim tantum perfequitur 
quis acUone furci. Sive enimmanifefti agatur, qua-» 
drupli', fivc nonmanifefti, dupli*, de lola ptrna a- 
gitur. Nam iplam reni propria adione perlequicur 
quis, id e^, iuam elle pecens : iive fur ip(e eam 
rem pollidcat, fivc alius quilibet. Eo amplios ad- 
verlus furem eciam condidio eit rei. {1%) 

. De 

(17) Ad baoc divilHMiem fecundiun omnes poflbtit aAip. 
oei Tcvocari ; allx cBim fiitir rei perfecutorlae , alise 
poenales, aliae mixtar. Aei ferfecutoriic funt, qua: no- 
bis racione patrimonii competunt ad perfequenda emo« 
lumenta. 2)acum ftnD nir()t nur aliC adiones reales rei pou 
fecmori«, fonbcrnaucf) dB( ex comra<5lu, ubi illud^quod 
dcbetor , folvitor. / Omois igitiir aAio rcalis eii qui- * 
tlern rei perfeqjttoria » hqiI vtto omnis rei pcrfecutoria 
tft realis ; nam dantar ionttmer« aAiooes rei perfecu* 
\oriar , quac non funt reale* • ut adio emti , mandati » 
pro fccio , locari-condufti His adionibus cantum iimd 
plum vindico & .rem tantum coniequi intendo* 
(iS) Rci perfecutoriis aAionibus cpponHuimr /aWer* 
* ^pk oriunnir ex male&do» 1^0 (tlt(6cin duplqm , crll(|)e 
in quadruplum , ia uiplum 5C|)CI}, ^uibus poe- 

V 

u i;ju,^ jd by Googl 



De Aotionibus. Sc^^ 

Di mxtUp ifoc tft , reifi pctiut perfeeutorih^ 

$• \$. Vi aucem bonorum rnpcorum a6kio miila 
cift» qukin cj[uadrupIo rei periecutio contineturr \ 

poena autem tripli eft. Scd & legis Aquiliar adio do 
damno injuria dato > mifta eft : non iblum > ii adver-^ 
fus inficiantem i|i duplum dgatur, fedinterdum & fi ^ 
in fimplum cjuisque agat : vcluti , fi cjuis hominem 
claadum aut luicum occiderit> qui in eo anno integetr , 
& magni pretii fiierit: tanti enim damnatur , quanti x 
is homo eo in anuo plurimi fuerit^ iecuhdum janx . 
tcaditam dlvifionerfi. Icem mifta eft adtio contra eos^ 
qui relicla lacrofanAis ecclehis, vel aliis venerabili- 
busloci$9 iegacivel fideicommi/Ii nomine» dare di« 
ftulerint: usque adeo, ut etiam in judicium voca*. 
rentur. Tunc enim ,& ipfam rem , vel pecuniam ^ 
quae relida eft > dare compeiluntur) &aiiudtantain , 
pro pc&na : & ideo iu duplum ejus fic condemna-^ 
tio. {i^) • ' V. 
> TH 

(ip) 9nUiC|)8U6t tlaa(b aaiones mtxMs^ i. e. dup^ices, quat 
partiai fum rei perfccutorijt, partim poenales , <£. Q)entl 
i(t) dc vi bonorum rapcorum flagc / fo |ltcEct in quadru- 

pio t)a5 fimpium mit fcacinncn , nemlict) ber Diertc Xftcil 

g(|)Ct ad pcrfecutionem rci » unl) bic a6tio poenalis get)Ct » 
nUC in uiplum« Pero^ quod cx patrimonio abeft* 
poenam liinuL 'Perfooalis t|l ^tC / doii^ pfto idt <|uo<i 
mihi erepcum eft » quod mifai deberar » dom tero per* 
fcquor tannim id» quod mifii erepcam, eft'» nihil inde 

lucri capio. Poenalis ift tle , i;i fo fcrn ict) auf ciue vgtraffa 
ftage/ DcrfllcicOcn adio mixta(lait t)a(/ fi quis t.^, ic-i 

^acum piis cauiis abneger & dare differat usque adeo» 
Uieuam ad judicium vocetur, i^ in duplum condemna* 
tur. Sbcn fO t|l AU(|) IRU Dei* aftione legis Aquilix, ubi 
.fttb doplo res & pomi comprehetiilitar» Lis iofioiaiK • 

4o in dupium erefcir, all&enn m% Derjentgedttpium \<x^9 * 

qut damoum dedit. (So i(t C^ autt) it^ teliquis 
dliotiibus L. Aquilia; , quanti res intra annum plurimi 
fticrid ttbi ttOtt folom pracfcns seiUnratia^ fed & pr<^ 

& e e^^ /. urica ^ . 

Digitized by Google 



• • • 

J04. .InSTITOT. JuSTINIANlLlB*IV.TlT.YL X 

< ; . M 

De mt^tij 9 idejl % tam in rcm , t^adm in 
^ fttfqnam^ ' 

§• XG. Quaedam adioncs miHam cauiam obdnere 
videntur> tamin tem» quam in perfbndm: qualis 
eft familise erciicundx a£tio , qua? competit cohare- 
dibus de dividenda li2£redicace. Iceni communi di- . 
tidundo» qux ihtet eos redditur> inter quos aGquid 
communeeft, ucid dividatur. Icem finimii regun- 
dorum a£tio 9 qua inter eos ^gitur^ qui coniines agros 
habent» - In quibus tribus judiciis permittitur |udici> 
. rem alicui ex litigatoribus ex bono & aquo adjudica* 
re : &, ii unius pars prsegravari videbitur> eum in* 
vicem certapecunia alteri condemnare. (zo) 

jbivilio teriia. 

, §* 2 1 * Omnes aucem a^fbiones vel in fimplum coii- 
cepc£ lunt, vel in duplum^ vei in tripium^» vel ia 
qutdrupluma ulterius autem nulla aoio extendi* 

tqr. (zi) ' ' Ve 

^ - 

<^ terita iolvitur in poenam. Qui depolirum miferabile 

negat » duplttm prsftac $ fub q^o poeua comprebcadi* 
tur. . • ' 

(20) Mixta etitm dieitnr » qoap i^lk^fita eft partim tx 
jure in ret panim ex jur^ ad ron* tfl UCmixttt^ 
fa ratione itiDdamenti» v.g. inHituo haereditttis pecifio- - 

ncih contra tc. J)Ufc adlio \t)mtt realis Jii , pcta 
hanc h«reditatem} a6er<8 iftin bet harreditaris petitione 
Acgrtff en , non folum ut reiarcias , quod accepifti , fon# 

. ^Crn bu mniji aUlbdamna data Sc lucra (tfiltn* i\l 
Cl Otl^^ in tdione familiae hercifcand^ ^ peto^ uc din- 

« datur» Item t^o de commuiil dividundo oritur ex 
jure in re & ad rcm. Hvbiros & alii potarunt i nm 
dari talcs adiones, imo contradicere fihi , qui affirmant. 

Tstbbiu |dbilf^inticb{)fiberoohDa'9Uict)cnFricaG^en, abcc 
fcie <!(mi ^iriftcn ^abcnfctongcfatit/ eap (ic nur n^ixt* ge« 

netineitDurbcn ratione pratfiaiionum pcrfonalium>4iRD DfC 

(a i ) ^i(t> ifi etne mueemifKiiiinQ tcr AAiontim t in rimplutt). 

liuplum^ f triplum , ^utdrUptuin 9 t}0|)ct OfrtC m(^U @l 

« 
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De oHiimiAus in Jimflumm . 

§. xz. In fimplum agicar: veluti, ex ftipulationc, 
ex mutui datione, ex emto , vendico, locato, con- 
dufto , mandaco , & dem^ue ex aliis (juamplurinus 
caufis. • ' 

Jn difflim. 

$. x). In duplum agimus : veluti^ furti /lec ma- 

~nifefti, damni injuria? ex lege Aquilia, depofiti ex 
quibusdam caufis. Item> lcrYicorrupti: cjuaecom- 
pecit in eum, cujus tiortatu ronfiliove iervus alienus 
iugerit, aut concumax adverfiis dominum fa(ftus eft, 
auc luxuriofe vivere cceperit , auc denique quplibet 
modo deterior (adus fit. In qua dftione earu^ et« 
iam rerum , quas fugiendp ieryiis abftuleric , xftima* 
cio deducitur. Item, ex iegatOsquod venerabilibus 
locis reiidum eft , fecundum ca , qu^e fupra dixi- • . 
mus.(M} 

" Intriplum» 

' $• %^ Tripli vero.agimus, cum quidam majorem ^ 
Vera arftimatione quantitatem in libello cohventionis 
infewn^, utex haccaula viacores, id eft^ cxecuco- 
. litiuma ampliorem iummam {portoiarum nolmine 

cxigerent. Tunc enim idjquqd propcer eorum cau- 
&m damnUm palius fueric reus 1 in cripium ab a6fco- 
re confequetur : ut in hbc trtplo etiam iimplum » in 
quo d^nnmn pafliis eft, connumeretur. Quodno- 

• • ftra' 

ift ObeCHiacl nut einc Repetitio. * Mt aftiones rei perfeca* 
toria; gt|)ci| in finy^lan». .ghltt jlaDaOC afttones teales * 
{lerfoaajes es eoiMltttt rei perlecutoita;. ^i(f< j 0ef((>i^t 
* pcr fe & ex rcgola. - ■ ^ ■ 

(az) In duplum eft aftio fiirti nccmanifefti. tlrtbfCDid) " 

. bie Sacbc no^nic^t inSenKibtfamgcbracfeiJ item n ex do* 

lo & lege Aquilia li& ioficiando creverit» ex depofit* 
: mifecabiU <Bc oUiii - €X dq^bfico. i^aocuiifae* 4^ ferro 
conrupto&c. • . . . 
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iD^ a£liom&us fccmlikus. 

f. 1 1. Poenalos quoque a£tipnes Praetoi: bene miil»* 
tas ex ilia jurisdiclione introduxit : veiuti , adverHii 
cum^.-qui quid cx albo*cju5 corrupillet : fic in eum > 
qui patrenum vel parentem in jus vocaflec > cudi id 
lionimpetrailec: item^ advcrfus eum , qui vi exeme- 
**rir eumi qui in jiis vocaretur, cujusve dolo alius exe** 
merit : & klids famumerabildi. ( i j } 



* • 

' * 



»DcraiM:<«barauf atifommtn (aiTcn, unD %i\^mm 
ODi oUig^mr^eaDifeon iMttliHI^ J<vamm:iftloco trans* 
«aioml. Jufe vctnfto fiM^:;tolli(bt lUlimioi» 

rationem. 

rament onf ouHttto laffen i unt) gat) eine Aaion % noii .lolli- 

citus, an pejcravcris 5 ClfO i|l cme adio praetona de ^urc 
' jurando eincaaioextrajudicialis. 1 
(n) Eaimns dc Adionibus Praetoriis rcalibus, Publicia- 
m V^^oiism r Paaliana ». Serviano & QtiafeSamana» 
^ & de perfboalttiii • de conlHtuta pecnia & aAione 

cx jurcjuraiicb cxtraiudiciati. Jiiir 
" pcenahbus. Pr«tor multas prtWW telfOchltlCli • Im» 
perator t)at nUC Adiones pocnalcs fpecificiret ^ Obgleicft 

fonft faft uti]et)lifle waren. ©ie crffc i(l de Mo cenuft^. 

Album mOtDietabula dcalbata , in qua Prictores cdida 
" fha proponebant & aAioncs. Graeci appellabani; xtv- 
^ iM#Mi». fDcillllUI Dil Prxtores )umciien oegiigeant mwM 

; AnDfelbitcontira fiatm Sd^(ftttm.^iia^R , fo murDeo^ Dej^ 

• Jus erbalten/ all fie contraMbiim crtt)eitcr Datccn; * Wctui 
Jemano DiefcS Aibum corrumpir et / unD es einec n?u|U > Dem 

CClauble Der Prxtor , aUf soo. aurcos contra corruprorem 
}U flageU t qu« poena pcGuniaria- adori applicabatiir ; 

iwiafeer Prsetormujiefcine Jurisdiaio» fd^iujen. 2)iean# 
^cre Aaio Psstoria poeiiaiir gteno n^tcDcc twii^^i 

h finb pemaiioiit PatroiiamaTe4.tparemcm in jus voca» 

• bat,DermurDeumTdAw.dift«*^ SHiiiio^cfiJ^oi 
ni^tglaubUcD/ Dap DicvWoata in jt» yocati^^ tmvm 

'^* ' fieme}ni)afur qct^nltcn roirD', in-OUen haWtw gcbrdwDltd) %u 
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ACTIOKIBUS. 799 



$. I f« Prx;a«liciale$ adUones. in,£em efle videntur s 

- ^quales fiint-, pcr quas qucericur , an aliquis libcr, an 
libercus fit, veL icrvus, vei ck j>arcu agnolcqidp* 

' Bst quibnsfere una illa legiiimam cau&m habec, per * 
: quam quoificur, an aliquis libci: iic; c^ecera: ex ipiius 
proscori^ jurisdidione iabikafittam caphmt* ( i ) - 

$.14. Sic icaque difcrecis aftionibos certum cft, 
, non polift. atiorem iuam rem ica ab aliquo pctere : 
^ - Si Afp09i$^iumdm€ opoiUKi Necehim» qu6da(3:ori$ 
ell> id ei dari ^porceCi: iciiici^t , quia dari cuiquam 

• ■ ' . • • ..y id 

: eiratfeDarauf stfi 4« morDcn , |4>iAe «trt^a^ ^mH^^$ gc« 

> »e(en. .UtiD fogct ^frii- Makakvs, flB( fn) @d)iiiipf 96^ 

* ^ 'iiusr iMimciiwMrttai;ctiM^ Irgowmh in hm^^tu 

• ' c|>en 5dflcn &cr Pfaetor bocixr um Fermiffion crfudjci DirDcrt^ 

fi paicnres homines honoiatioriS vocandi erant. ^ 
^ritrc Adio Pr«toria pcenalis <iicni] contra eum»:qui 
aliqucm in jns vocatum vi cximcbat. 2)4 f^iCQ0 W 
Ctta^C/ i|U4DU lis «ftimabatur. !S)if in jus vocaltio 

sefct)at)e pmatim, unb ti W |(}t»nBAcii|»y Di^.violnitam 
in jus Tocatiaoem fdr (tn iieo^ettin ge^aucn^ unl) qc^ 
mconcf, cjfci)mirctlau(>i(i<»cfcn,Da5Uebcrlic()c®.rmt)cl/ 

al6 j(up(ct un& ^ucmiOb^ortocoUo in ju$ iu vocitcn* Conf, 

Gundltn^tana l -^ , 

X»4) £'cr i'rator jtl nid)i njcmgcrilrhcbcr coH \i^\AB\^ihu4 

Prsjudkmlfliui . T)«nn Cf)C Dct Pr^ctor Dic Partes adtjudi» 

- eem pedaneum f{l)tctlC , fO^^CCt 6|tlCig^ Da$.cr iOIVfor- ^ 
/ tnaqi a|endi DOrfilMSttllCn ibmt f BOCbCT m tt«>49taW 

|teiu'dtci«|.$uocc aiiltenia0t «ooctu 3 €. Bir Pntor 

i muflciH)r()cr,n^cnncfnS3afcr comrafifiumfamih^^^ ^ 

bcr li)m Dcn Urumfru^him in peculip adveo^iti^ ui(J)t laf^i 

- fcn meflcn , ausmactcn , ob Dfr|cl()t,an(f) cin Fiiiusfamiiias 

fci). ^«mutlC in fado prae judicicci WCCOCU / «fl lit filiu«* 
jfamiliai. ^cmcr fi quis aliqufMt/uuq» lib|)|gigpt^0Ca* 

b4t. Jm mu|]CDori)f(.ai|f(Mpa({jt mcrDcn;^.«rikfinet]s ii^ 
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id.iiicelligicur> quod ica dacur> uc ejusHat : nec res» 
qaar jam adorb eft > magis ejus fien poceft» Plane 
odio faram , cjuo magis pluribus a£Honibus ceneaii- 
cur, ededtum eO: > uc excra pcenam dupii auc qiut- 
drupiij rei recipiembr 'Hdmine (ure^ edam hac a&i<^ 
neceneancur , fi appdriat eos dan oportere : quamvis 
fit adverlus eos eciam hsc in reiu adio» per qama 
rem (itamqttis efle pefiit; (15) • > .\ D$ 

(lO a^UlRtoRir^aUClt fORberliclK Smf^ hi aAiciiDibiis 
^ per£MMHbiit 9l reilibaf» XOit perftnalttcr tl^ii, fagtc: 
le altqutd Jcberc, dare iporfere. ©ag ncnncn bic Magiftri 
jus ad rcm. S8ct) tcn Obligationibus iraC UWM anDClt 
(^ornilll/ (iW: facere dehere, Edm. Meriuius hicc 
optinne explicuic S)U Adiooes pcrfonales 1)01 mnn UIKtl 
avjii^«#Mr gcncnnct / quia fibi dtem condi€cbant.i qoo 

• cetnparerem » ab iUis denonmtionibus condicere dixe* 
runt. Vidi AusoN. Potma A di f er en o. Perior. Reales 
oftiones non iu appellantQr. Rem mcatn condicere 

' nequeo, fed potius vindico» i.e. vim dico ; adeft enim 
vi« mutua , ego rem meam effe ajo , tu viciflim negas. 
l)CC Rci vindicatione fa()C ict) : -df/^ rem meam ejje^ 

iinbbiiu nuc/ ba^bcrJRicOicr crfcnnc/ bag ict) dominus bOii 
t^onfCQ / unD mir fclbtgc reftituirct mirbcn foOc- ^ingcgm 

iltbfn Coiididionib}M 9c()CI bit Adion connra pecfooam* 
quaih ad aliquid praeliapdum miht' oUJgatam efle di« 
Sc!) fagc jUtn Rco: U mihldaret facereoporUre^ 
UnD i|l alfO btC intcntio agendi in aAione reali Don DCC 

Condiaion uutcifcticbcn. 9lu5 t»clcl)cc Urfac()c bann 

OUC() DicfC ni(t)t conrra poirefforem rei meac, fonDcm Vin- 

dicatio angcilcact mxX^m mup / wcil tcb inir baJjcnigc/ mU 
'^ fOim oitrcfitct) mcin ift / aicbi cr(t bon cincm anDcrrf 

l^rjf dttCII iatfta* Ncc enim , ^uod aaoris eft > id et 
' dM' ipotfeet s fcilicet quin dari coiqiiam id tnieili{i<« 

• tur , quod ita datul* » ut ejaiT fiat; nec fes\ qoat )am 

addris eft, magis ejus fieri poteft. 3^^^^^^ ^l^ ^'^^^ ^*"* 
ceptio a regula in Dicfcm §. ailjurrcffcn; bcmi ex fmgulaii 

odio erga fares miirbcn ailcrI)anD acfkiones gcgcii ftcawfgc^ 

bracbl/ lin&(UI(t; crtau5ct/ Dap man Dic rem ablatam ez« 
tantem a fure ejiisqtit4iiiBrcdibus eondidrCQ (OQie» ^c(f 

i(N[Mi8^firtmiaMit<mDc<iM8(ii bcffkc iDhr/ mctUr i) 
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De «omittiiuj aHionum» 

§. I j. Appellamus autem in rem <],uidem aaiones» 
Ymdicationes ; in perlbnam vero adiones , quibus 
dare aut fiicere oportcre intenditur , condidiones» 
Condicere enim eft denunciarc, priiia lingua. Nunc 
vero abufive didmus, condidtionem a^onem in pcr- 
.tonHnuf efle, qua aclor jntendit daii- libi »porcere. 
NuHa enim hoc tempore eo nomine denunciatia 

Divijto jecundtu 
$1 I <f. Sequens illa divi l lo efb , quod qusdam adio» . 
.lies rei perietjuenda: gratia comparatac iimt, qujedam 
pcenae periequends, qwedanvmiftae (imb 

De ret perfecutoriij, 
'■ %. iy% Rei pericqucndiE caura comparaca: imt o» 
ttmes in rem actiones. Earum vero a<aionum , qu* ' 
in perlbnam funt, e« quidem, quae ex contractu na* 
fcuntur, fere oiiuies rei perk<juend« cauia compi» 

rataa 

unb i) tieti SScmci^ bci (SigentftumJ niiftt &Ktxi 

.bK <ea(t>t »«rU>&ccn uiiD ju (^^cuntx gtgangco. X^s^ 

contra furem ad rcm fqrtivan •btineBdam ia qua«Jru- 
plum vel duplum inftitaebatiir. ©ufrt i|] oa| p^^^i^^ 
Ablttum fimplex ve» lepetitur condiaione. Sci;icet 
jriunbus pulfandum effe aftionibus furcm voluerunt. 

Ifl alfo mi OcfonlXC^. ,30 {omt rei vindicadonem 
Otl(lCUCH unD condicere. 

{i6) i)a^ man tliC adiones reaiet vlbillMU^ VindicatioBea 
■ n«Jn«/jommtDa|)CC/ nxil aUt jura in te aUaoid dominii 
mm fam, \Hi\j^xmfA nk Aaiones per?onal« Com 

MUietre \Otlt\\^ t CM tlenmcmre , CCimicrn: contra perv 
liMiam eittm non ago , antequam denunciavi , j (g in 

mutuo. tl)ci(t) btn debitorem gtdittlitt) eclangj / muitctiibll 
L'^!!*'" citatwnalnvalucte» Joft|ttOcr Jude» 

^ .« • (if) 
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ratx videncur : velati, quibus mucuam pecuniamj 
vel in ftipulatum deduftam petit ador : itcm com- 
modati, depoiiti, mandati, pro locio, excmto, vea- 
clito, locato, condudto. Plane li depoiiti agatur eo 
nominc, c]uod tumultus^incGndii, ruinx , naufragii 
' caula depolicum iit^ in duplum adionem Prxtor redr- 
dit : li modo cum ipib , apud quem depofitcmi iit } 
aut cum hxredc cjus, dc dolo ipiius agitur ; qufi 
cafii mift$ eft adio. (17) 

De pan^ ferfuutoriis. 

§• iJJ. Ex maleficiis vero proditx adiones, alix 
tantum poBnae perlequend^ «cauia d&mparacae 
(lint ; alifle tam poma? ^ quam rci perlequcndae , & 
' ob id miila: iiint. PcBnam enim tantum periequitur 
quis actione furtL Sive eniminanifefti agacur,qua«« 
drupli', fivc nonmanifefti, dupli de lola poena a- 
gitur. Nr.m iplam rem propria adlione perlequicur 
quis, id eft, (uam ellc petens : five fur ipie eam 
rem pollidcat, fivc alius quiliber. Eo amplius ad- 
verius furem eciam condidio eft rei. (i g) 

De 



(17) Ad baoc diviisonem fecundfan omnes poAiittt adip. 
nes revocari; alix CBim ftinr rei perfecutorise , ali^e 
pcenalcs, aliic mixtac, Rei fcrfecutonic funt, quae no* 
bis ratiune patrimonii competunr ad perfequenda emo« 
lumenta. S)arum ftnD nirt)t HUC OiiC adionesreales rci pcr- 
fecutonx, fonb((naiICt)(tfl( ex comra^u, ubi iUud^quocl 
dcbetur » folvitnr. . Omnis t|^tiir «Aio realis eft qut- 
-dem rd perfec^oria > noil vero omnis rei perfecutoria 
tfk rcalis ^ nam danrar innumersp adiones rci perfecu* 
\oriac , quflB non funt reale^ , ut adio cmti , mandaii , 
pro fecio, locati-condudi His adionibus tantum fimgj 
plum vindico & rem tantum conlcqui imenda. 
(iS) Rei perfecDtoriis aAionibus cppontinmr fetnaies. 
' ^u» oriuntur tx maleficiot bOCtlt(6cin duplvm, crllC^C 
in quadruplum , wljjji in uiplum JtftcH/ quibus pce-. 
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De ACTIONrBUS. ge^ 

De mixtis y hoc , rei ^ pcerz^t perfecutoriis^ 

§. i^. Vi autem bonorum rnptorum a6kio mifta 
cft , quia in quadruplo rei perlecutio continetur : 
pcena autem tripli elL Sed legis Aquiliar adlio do 
damno injuria dato> mifta eft : non lolum, fi adver-» 
fus inficiantem in duplum agatur, iedinterdum li 
in fimplum cjuisque agat : veluti , Cl quis hominem 
claudum aut lufcum occiderit, qui in eo anno integcr 
& magni pretii fuerit : tanti cnim damnatur , quanti 
is homo eo in anno plurimi fuerit, fecuhdum jan\ 
traditam divifionerii. Item mifta eft a6lio contra cos, 
qui rciidta licrolin^tis ecclefiis, vel aliis venerabili- 
buslocis, lcgati vel fideicnmmifli nomine, dare di- 
ftulerint: usque adeo, ut ctiam in judicium voca> 
rcntur. Tiuic enim & ipfam rem , vel pecLUiiam 
quae relidta cft , dare compcUuntur, & aliud tantum 
pro poena : ^ ideo in duplum ejus fit condemna-? 
tio. (ip) . 

(ip) SnWiCftgiebtCfiaucb a6liones mlxtasy L_e. dupliccs,qu« 
pardm funt rei perlccutorijr, partim poenales» Q)enit 
ict) dc \d bonorum rapcorum tlogt / fo |ltcEct in quadru- 

pio bag fimpium ttiit barinnen , ncmlicl) bcr t)icrte 

get)et ad perfecutionem ifi , uilt) DiC a6tio poenalis get)et 
ttUC in tripliim. Peco, quod ex patrimonio abefti & 
poenam fimul. 'Perfonalis i|l l)ie / dum pcto idi quod 
xnihi creptum eft , quod mihi debetur , dum vero pcr- 
fcquor taotum id> quod mihi erepcum efi:, nihrl inde 

' lucri capio. Poenaiis iii tlc , ifl fo fem ict) auf ciuc vgtraffa 

llage/ Dcrflleicftcn aAlo mixta(laU ftal/ fi quis e^ le-1 
gacum pils caulis abneger ^ dare differat usque adeo» 
utctiam ad judicium vocctur, is in duplum conelemna* 
tur. gbcn fojli (tUtt) mtt Dcr adlone legis Aquilia?, ubi 
fub duplo r£s ^ poena comprehenditur. Lis iufician* 
in duplum crefcit, alSDCUn mu^ DCrjcniSCdtJplum jaft* 
XiW, qui damnum dedit. @0 iH C^ iJlUtt) in reliqui> a^^ 
dionibus L Aquiliae , quanti rei iinra annum plurimi 
fiierit» ubi noa folam pra^fens aedinratiot fed & pr4> 

fc c Cy 1 /- tcriw 



De mtpftij » id ejl ^ tam in rem , (^^^dm in 
^ ferfqntm^ ^ ^ ' 

§. 2G. Qiuedam adioncs millam caufam obdnere 
videntur > tam in rem, quam in perfbndm : qualis 
efi: tamilia* ercifcundx actio, quit competic cohare- 
dibus de dividenda hsredicate. Item communi di'* 
tidundo , quar ihter tos redditur > inter quos afiquid 
commune eft, ut id.dividatur. Iccm finium regiin- 
dorum d&io » qua inter eos agitur^ qui confines agros 
habent» - Irt quibus tribus judiciis permittitur judici, 
rem alicui ex lidgatoribus ex bono & aiquo adjudica* 
te : &> Unius pars ptsegtAvari videbitur^ eum in- 
vicem certa pecunia alceri condemnare. (zo} 

Divifio iertia. 

$.21* Omnes aucem aftioncs vel in fimplum con- 
cept£ luntt vel in dupiumi: vei in triplum^ vel in 
quadruplum;, ulcerius autem nulla aaio extendi- 

tur. (21} * * ' . Ve 

■ — - ' ' ' ■ ■ ■ - ' - 

terita iolvitur ia poenam. Qui dcpofitum mifer^bile 
ne|;at • duplvm praeftac • fub q^o poena compieiiendi* 
tur. . • * 

(29) Mizta ctiam dieitur » qiia: ifnpolita eft partim t% 
jore in re» pariim ex jure ad rem. 2^ jfl ptcmixm* 

ratione fuDdamcoti ^ v.g. iniiituo hdercdiMrb petitio- < 
Dcm contra ic. Dicfc adio j(t)cill(f realis JU ftDfl , pcto 
hanc h^rediratemj obcc <5 ijl In bct hacrcditatis petiiione 
tcgriffcn / non folum ut relarcias , quod accepi Ai , fotl' 

. ftcrn t)U mufl aUCb «iamna data & lucra CCfdQtlU @0 ijl 
H aitfO in aAione IjmAilue hercifcund^r ^ petoi uf divi« 

« datun Item a^o db cotnmimi dividundo Oritur tx 
jurc» iri rc & ad rcm. HtrBiRtJs & alii pbtarunt % non 
dari talcs adiones , imo coniradicere fit>i , CfoA affirmant. 

.?c{)6in fdbf]t?inl'icW)fibcrt)oiiD«r9Ui(|)cnFricaGden, abcc 
fcic<tUfn^4in(lcn^al)cnfc|5onflcfa(]t/ Dap jt« nur mixr« ge^ 

ncnnciVflrbcn ratione prxfiatiooum perfonalium>4itiD 

S)?c!)nurigbuii0au<t). 
00 ^icrift cincmueStm^iltinQbcrAAiontimt in fimpiuiti» 
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De aSiioniAus in fimpLum. . 

§. xz. In fimplum agitar: veluti> ex ftipulationc, 
ex mutui dacione> ex emto > vendito, locato , con- 
dufto , mandaco , & denique ex aliis cjuamplurimk 
caufis, • ' 

In difplum. 

§. 25. In duplum agimus : veluti t - f urti jiec ma^ 

-mfefTi, damni injuria? ex lege Aqiiilia, depofki ex 
quibusdam caufis. Item> ieirvi corrupci ; cjuae com- 
pecit tn eum, cujus hortatu ronfiliove iervus alienus 
nigerit, aut contumax advcrfus dominum facftus eft, 
auc luxuriofe vivere coeperic , aut denique quplibet 
modo deterior fadus fic. In qua aAione earui» et^^ 
iam rerum, quas fugiendo feryiis abftulerit , xftima^ 
tio deducitur. Item> ex legato>quod venerabilibus 
locis teiidum eft « {ecundum ea » qus £ip):a dixi- 
mus.(w} 

Intriplum. 

' $• 24« Tripii vero.agimus> cum qmdani majorem « 
Vera xftimatione qaantitatem in libelto cohventionis ' 
infcrun^, uc ex hac caufa viacores, id cft^ cxecuto- 
ces iitium) ampliorem luminan) i^rtuiiaram notnine 
exigerent. Tunc enim id^ quod propcer eorum cau- 
iam damnUm pallus fuerit reus > in criplum ab adlor 
re conjfequetur : ut in hbc triplo etiani iimplum > in 
quo d^mnum pailiis eft, conuumeretur. Quod no- 

• • ' "•^ : ' ftra* 

M ObCCHIilC^ nUC Cinel^epetitio. ' mt aftiones ret perrecu» 
torijK Qiljtn in finiplum. Stm ftODaOt aa^toties realesAt * 
perfonales eK condtfki rei perfecatoii«, 2)Uf<S gcfc()i(t)( 
* per fe & ex regula. . . 

(22) In duplum cft aftio fbrti nccmanifcfti, babccOicD " 

, t)i( @act)c no4) nic^t in B(ma(H:fam gcbracl)t > item n ex do- 

lo & lege Aquilia lis inficiando creverit, ex depoiit» 
• miferabili <gc olttn . ex dq^bfico. ^uocun^ue* ^ fcrro 
corrupto &c. • . ^ . 

• •. • . , • ^ Kee ' " U,) 
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itra cunftuuuo miroduxic » quae in uoftroCoicUce fuU 
gct> quam procul dubio cercum eft ex lcge condi&i* 
tia emauare. (zj) 

cjuadruplum. 

$• z^. Quadrupli (aucem agicur) velutii furti ma^ 
mifcIU : iccm dc co ^ quod mccus caula fadum flt \ 

deqae 

ts}) S)ag tripium focbctt i(t)t>on t)en(n# bie DicurfactKt ba 

ut In iibello caovendonis plus pcteferar« 2>i(dii« 

fiffr^6cneigcm Viatores gcbabt, tniMcSeiiie citiM «d ju. 

dicem pedaneum ^ ba dbCC bic pri^ata in jus vecatio Ob^ 
flftommcn, t)Ot mau per exccutores litium ciiirct. ©ici 

fen§ tan niemanbt)cr|](t)en/ menner nict)(Den dlomifd)ert 
Procefsmeip. SWemlict) bie 9t6mer cec!)neten iftrc Sportuin 
wOiU tDie mir , betmbcouti^ i|l iebem gii(t)tcc/ 91Dt)0catcu miD 
Cati6lc(^S&ebientcoctii(|ciirffi(trTax dorarf<)rtcbctt/ iDicDtd 
(teneomcn bkffctti mtl» imiii fte Die Tax-orimuns ubeci 
fcbreiten / (bhtien jte Dertlaget mcrbcn. SlOem 5co ben ^h» 
ntern recbnctc man bieSportuin nadb bec @nmme , n^orubec 
l)cr Proccfs n)rtr, e. g. tDcnn icft looo. aitDlr. forberte, fo 
I)ahcn bie Executores tt)rc Sportuin bamact) taxirct. 9lna 
iDcip einern)Dt)l/ tDiec^bep bcrglcicAcnSaae^tiucrse^enpflc^ 
get. :Dcc Ador ift cin Seinb oom Reo , util) i)at e^ 6i8n>ei^ 
lenDcm Rco^m ^ojfcn gciNif Do^ er etne ®ummc 
anscscben/ Damiiernnrmebrj^rtuinbcjawenmiif^^ Ob 

jbnnc dolum f)at man ben Aftorem in tfiplam 0C|1caffet# 

ficmlicb fo Diel an Sportuin ju oiel bejaWet mocben. Pofito, 
l)crreusi)at3.ait()lr. ju oielbciableti fo mujle ber Ador^. 

Slttl)lr micber qeben , bOCbfO, m fimplum ineflet. Conf. 
Bretti de Proceffu Rcm. ap. Saleng&e , & HoiViiAMN im 
JHiftor. Jur. /*. z. ^iefcConftitution i)at Justiniamus gc* 

m^t I Itc fle^aaber nttOt / oie d in §. ^cifct / in anf^ ^ 
Codice , fonbcrnV ebe fie Justwiaots primo gemacbet # ift 
feinc folcbeAAio tripii fonfl met)c oorbanbcn gemefen/ oXi 

l)ie ex 1. cum tu petiifti plus dolofe. Hodie ll)Ut mart 

c^nicbt me^r. ttjdre abcr vx munfcftcn/ mie Stryck in 

Vfjf^ de facna rNenJacsi fagct. A^iones in quadruplum 
recenfcnrur $.1^. UnD tnUld) bat Justinluius ciRC Iteuc 
Conaituf ion dcmacbt # nemlicOmennbteGxecutores liciuni 
Me /bnmuuQ Utis JU |)0(t gefc^t I condouiiCtCtr {tC in qua^* 
miplum. / ' 

f ^ ' Digitized by Googl* 
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dequc ca pecunia, qua: in hoc data lic> uc is, cui 
dkcur, calumixue cauia negociuni alicui faceret, vel 
non f^cerec Icem ex lege condidicia noftra confti- 
tucio oricur^ in quadrupium condemnationcm impo- 
nens iis execucoribus licium» qui contra noftrse coo- 
fiitutionis normam a rcis quidquam exegerinc» 

Stf^divifio aSiomum in duphm. 

$• z6. Sed furci quidem nec manifefti acfbio , 8c 
fervi coitupti, a c^eteris» de quibus fimul locuti (u- 
xnus , eo differunt , quod hx adiones omnimodo du- 
pli (unt : at iftar» (id eft, damni injuris ex lege A- 
quilia , & intcrdum depofiti) iniiciatione dupiican tur ; , 
in confiteucem aucemin limplum dancur. Sed illa» 
qux de iis competit, qnx reli£hi venerabiiibus Idciir . 
liint, non foium inficiationc duplicatur, ied etiam 
diftukric reiidi ibiutioncm> usquequo juHu magiftra- 
Uttm conveniatur/ In confitentem vero, antequam ' 
jullli magi£b:acuum conveniacur » folvencem > iimpJi 
rcdditur. (z4) , 

Skidivi^o aBionum in qusdruplunh 

§. 27. Itera, adiodeeo, quod metus caufa fa- 
Aum lit, a cacteris, de quibus iunui locuci fumus» 
eodi/{ert> quod ejiis natura tactte continetur, ut> 
qui judicis jullu ipfam rem acStori reftituat, abfblva- 
tur : quod in orteris cafibus non eft ica : ied omni- 
modaquisque in quadruplum cqndemnatur, quod eft 
Sc ia f urci inaiufefti adione. (z j ) 

(a4) QiuBdam aAtones fqot foa natora dnpluni» ot 
ftrti aec ^naniiefti i qoaBdam ez acddeDti » m uAio le* 

. gis Aquiliae, mcnnlmtKildusmff / fo maii)t\\ bu micmde 

. SRuftc / Unt) 9<W)i(()t cvenmaliter , ut dupluna folvi de- 
beat. C6cnfoi(l<*ItlUbemdepofitoneg«o. 

^ (is) QiMtcreeflaU iil « BciiAaffim mtt fecr aAione io qoa- 

4(|iplmi»> jint) fua natura lalesi fofcl mani^ 

E e c 4 fcfti, 
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Otv:[lo 

28* Aitionum autcm qiixdam bonx fidei funta 
<jua:clani Aricti juris. honx fadei ; ex emco» 

vendito, locato , condudbo , riegotiorum geftonunn 
niandacij depoliti, pro fucio , uitela: , commodati* 
pignoratitia , tamilix erciicund<B, coniaiuni dividunv 
do, prsBfcriptis verbis 5 cpa? de aeftimdto proponitur^ 
& ca, i.\ux cx permutatiune coinpetit, 3c h^redica* 
tis petitio. Quamvi^ enuri usque adhuc ^itKertura ' 
crat:i inter bonae fidei judicia connumeranda haeredi- 
tatis p^ititio cllec, an non : nollra tamen CQnlUtutio 
fif erte eam cflc bon^ fidei dilpoluit^ {%6) 

- D$ 

^ ■ ■ I '< — — .^,,,— 

' feftt, etIiCf)C€x poft fado nuC & pec accidens, ut aftici 
quod metus caufa » v. g. coegic me Cajus^ rogaviPrjc« 
lorcm» ut faciac» ut reftituat Cajos mtbi lao. %fi da* 

. ta» fib vefo non paiere Y€lk» .ffi^Qft utio quadffuplimi 
cmdeiQiiet. Hiac aAio etiam affbitraria dacinnw 
SDtltn&Cr Judhtfagt: Arbitror» te reftituere debere loo. 
quae accepifti^ fi minus, pendes quadruplum. 

ik6) £>Hteejnit)citUtt9 in Aaiones /f^i & firiSi jnrm 

iDirbvuigo nuOtrtttrifoMcuiobfcaff ctttaret^ii^ 

amig t(! / OCtin Htanlogcr ^ qtibd hona fidei in aAionibua 

bon« Sdei akundet,^ fi>n^etn c8 l)a(bicfc« cinccgrldutcrung 

»Onnort)Cn / ncmtttt) DQS Fundament ticfCC Divifion in 
, Contraftibus bonx6dei & ftridi juris ^ufu^cn fCI)' -^tCC* 

ftU5inu^c«crflacetn)ccDcn/ fonji mt> inan fa(l fo Dicl Erro. 
res a[8 Dodores ftnben ^ ticDaDon it)cc ^Olcanungcn acfajet 
|)aben. ^ i(l abcr oiict) fccncr nict)t Dte Si^aqc s Cw » Cdo- 

tra^Ubus cxpUca&dis auf biCi£quitd(iUfr(^,Jlld) es bo^ ' 
no&'«quo iU judicirctl fep ; Dctecgcn t)iclc bic aAionca^ 
«rbittranas }U aAionibm booc^ fidei gcmac^Ct. '^i fOtltmt 

iHctmcbr bacauf an , Da^ man meccfc , m Die mciflen con- 

tradus bilaterales firiD , in quibus multa fupplenda par- 
tim judicio contrahentium , partim judicio Magiftratua 

Uu judicis , mcnn glcict) cin unb.da^oiidcre imi)cr»pfcfle 

QHi)! au^Ctna(t)C2 tl^rDcn. Ebr. gr. Agebat quis Ck coii». 
nodato > fed fcostfteibiK > «Miefial^aBtur litcm partes» 
H jadex pedaucua co(aofeclitt fiAlHii. , ^tC Formul 
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De rei Hx$rU aciione in ex jlipulatu sHionem 

transfufa. 

25. Fuerat antea & rei uxori^ adio uiia ex bo- 
iidei pidiciis : fed» cum pletiiorem elle ^ flipu-. ^ 
lacu ailionem invenientes , jpmne jiis, quod res uxo- 
xia antea habebat» cum mut||p «Uviiioiiibus» in a&io« 

. ' ncifi 

»ac oo^f ci^iig-i ote tHAt glct(b bal Ju^* Dcr Jttdcx 

* pedancasttio^tecrfiau^i oftt<n)a6r f(9/ m \W fecroiii 

DCCe bic ®aCl)C geUbnct / idque juflu Pr«toris fcctt , qui 
dixit : 6$ apparet , condemna , r<?w rejlituat, SlUlt 

lontc Dec Judcx pedaneus jurocilcii x(\^i au« feincm Circul 
|)ctau«9Cl)en / ec mac get)altcn 1. ftdb blo^ na^) t)en 3Boctcn iu 

CiciH^* ^^g^ ^i femiula prarfcribebatur , ibi diceba» 

* tiir agi ftri^o jure. Dicis : StC Q>ci$ a^CC DCC Prsrtor unb 
]adex pedaheus, mocittCadioftrifti jnrisfeo? ^depen* 

dirte jdm^t t^ont^ccm arbitrio } Refp. 3)al o^icD cbcn fo 

conf undirct, hinc tot diffenfiones. ©aCUm f Onrtcn ftC nt(W • 

bccauS foinmen/ o5 bco un8 2)cntf(t)cn noct) adiones bon» 
' fidei oocftanDcn jtnb. £)ie SRomcc batteit Dicfci Principium 

regulativum , Da^ man in .contradu literali oDCC verbalt 

tii^t mebc geben foUc / (ill quod dtpreflbm. ^cnn vSi ex 
ftipuiatu fiastc / fofomctKr Pr«tor bcm Jttdict nititii m 

iDCCt fa§cn I OU: S$ deprdemkfj Ha ejfe ftipuliamn^ «m* 

demna $ blo^ na(t)Dcn Verbis foUc cc fjjrc^ctt/ g. mcnn 
t(t) mic 100 9tt()lc. ftipuiiret l)abe/ fo ifl c^ biaig ^ Daf t(t). 

* nuc!) Intereflen bcf ommc ©CC Praetor ab<C fagtC : 2)CC De- 

* bitor t)at imac ni(t)r rc(t)t gctt^an , Da^ cr bir ni(l)t gleict) gejaft* 
Itt ^ abcc tDOCttm <)afi bu Da< nt(t)t mit Dinein gcfcQct ? Ego 

coodemnare jubeo » tit eft in ftipulacione: ^fSf^ ^ctKt d 
. |li(ttOlcftCl)tneai. ®Oift ClmiCt) in Uterist non poteft paos 
pmre » quia irololfti onmia exprimere. 9Do mon abCC 

tiV9^ alleS cxprimiren fan / e\i in etntione vcnditione , Da 

i(t) nt(t)t wci^, obccmicgmcSEBaaccnDcrfauffe/ an aiicnas 
'-*)rte ? Da Danbclt man, mic in aflcntdglicDcn ContraAcn,bo- 

nafide» unDDabOlDer Judex pedaneus fd)On majoremar« 

Utrandi facultatem. 3.g. fauffcctmaJ DouDic, Daijl 
itict)t notbit! ^ Da^i(()fage/ t(t) tmifie l)tc®a(()cbcNtcn f^n? 
; ncti/unD t)ccflet)ct e^ itcD oon felb|lcn« X>enn icD prxfupponicc^ 
Du fcpjl dominus, crgo mujl Du mic Dic ©ciociiic leiflcnr 

' tpcntt ^ %\KvXi ni(6t cxpre/re au<9cma(t)t tPiwDett* Die 9la^ 

- ioc|. m 
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nem ex ftiputaca» qax de dotibus exigei^dis propo* 
nitur , tranftulerimus ; merito rei uxorix adtione 
fut>laca> ex iUpulacu acUo , qux pro ea iutrodu6l:a 

^ ' - cft, 

.iiic bicfd Contradb totitgtt init^tt) / 1$ mu$ ia fur mriM 
^itmat t)a6tn. Ob alfo fcbon Me dtomer fonfl btn Judi- 
pedaneum fe[)r ciigc eingcfitloffm / bag er blofbtt) btt 

cognitione fadi bkibcn mu|le/ fo I)icp e5 t)0(ft in emcione- 

, venditione : 5Rari tan nicl)! aDeS aiiSbinaen / e8 wurfte afl^ 
aumeitldufFtig fei)n / imiD nur ftal Commercium t)inDern f 
mt> ba mar Der Judex pedaneus ni0t fo cin0ef4)rdncfef. 
CjtfleinContiraAus biiaceraiis Dor^anMi^ inan65ed4ftf ' 

iNtUIM iEquitati partiiim'& Judicift jRl^ttittdicicetiiid^ 
su^nt ri ^V» » foiltiem «i»r« r^V hilt^uu* JM)tt t^tt 
Judcx pedancus niCt)f blO^ 9iCt)tUUg gab auf bie verba cx- 

prefla unD literas , fonbecu audfauf Die ^illigfeit / mSm^ 

SCnfeinContraL^us unilateralis bonae fidei fet)n fOUU/ ubi= 
tx uno lacere untum pueft^tiones futit : t>a ^ingegctt 
> an bilaieralibus prxftationes ab unroque DOrfOUtinctli^Rttb 

in aRtti Cootfadibus citi Pao iMc hcc mibcrc &cacfcn itw^ 

Xtim foletinia verba tDarcn in Emtione^Venclldoiie nkl)\q, 

fca^ l)aup(fdct)Ii(t)(Ie;nemIic()Pretiumunl)Merx, mup j«)ac • 

determiniretfeon < abcr Oie Nacuralia aHt }U exprimiren ifl 

nicftt notbifl- ©aruiu mirb aaejeif in aaione bonac fidci 

«rbitrium przfupponiret / t8{0 a6cr aUeS determiniret OCC^ 
iNtlfati / aliud dicen<|um $ y* g* dedit qws jnille in mu* 
tuum , liocUua ^aamra erat «ratuiram 9 ago condiftioiio 
^ certi , & fi & 'in mora 9 aa incerefl^ agere nott p^o£- 
fum» In adlione bonac fidei autem omnia font alta, 
fcilicet in tutela^ pignore» mandato» depoiito» pro fo- ^ 
cio &c. ©a (inb ein ^auffen pracftationes perfonales , bie 

mm ni^t oorau^ fe^en f an. ®o finb aucb Oie adiones ae* 

Itimatoria: bonae fidei. !£)enn t>tt Contradus aeftimato- 
' jrins fan 6alb eine E;mtio Vendiuo k tolbeine Locatio-con- 
duAio i M^dnMandaCum IMtbClt. SDi^^mmUp ()iec&CC 
Judex laxiffiinstn judicabdi faculutem t)aben* SBenu 

man aud() bie getueine «DZeDUung annimmt / m Boehmer in 

cineceigenenDiffertaiion defendiret/ ijl fte bOC^ bonae fidei» 

mh ti mt eine adio emii venditi l)eraug f ommt- (£c t)er« 
fectiqte bie DiflerUtion 6e!) ber ®eUgent)eit , ba cinc Xrobel^ 

{tan in ffiurnbcrg tv»a6 Der f augcti foltc , iit tiiai eS abec ni(|)t/ 
^tKtn9«;fc(itc&icea(t)eittii&om|)ot^ie(i^ ekmi 
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eft > naiuram bonx fidei jadicii cantiun in exaftione 
"iocxs meruic, ut bonaefic^ci fit : led & taciiam ei de- 
dinius hypotliecani. Praeferri autem aliis creditori-. 
bus in hypothecis tunc cenfiiimus» cum ipfa mulier 
de dote fiia experi^tUTj cujus folius providentia hoc 
induximus. (z7) 



ftcrnacl)ni(t)tfolveiHlo, wiicbe cinatft^ct , unb man crfii()c^ 

iJOp {m lierfe^t batte , unD ©Olte C5 vindiciten. Quaereba- 
tur : An dominium fueric tramlatum ? SSBeil UUn tHt ' 

©obn DeS Crcditoris pignoratiiii i)ier flubirft, fo iDurbe f^b 

Pracfidio Boehmeri baOOU difputiret- Adio prafcripdt 
▼erbisipdtt^boiuefidei, O&MtOllfek DoAoies gemeQnet^ 
ftef^Qftrifti juria; rttfiait4>lKlf botuefidei, qnodcspefw 
xnutatione & contradn do m des competic. S)enn in^ 
bem er ii mit ber emtione-vendjtione compariret , fo fa« 

nian auc^) mj^i aae vitia envifagicen , mi Der antere erfuddt 

. tpirb / ODer nvS^X : Ex mutuo , loeato • conduao t)abe ic^ 
CittCicfonDere Adioo ; aber in contrado innominato > ufc 
l^ermstatione , fon i4) nt^t mtKCl Hogcn , dttttte ict) 0011« 

traUittlKite- Sllfo f4)einctcf # oU IMtn t^ «Htf (Kittl es* 

Iprimiren foOen > aber m\\ fie compariret mtb mit Der emtio* 

ne-venditione , fo toirD fie angefetycn oXi eineadlio bonas fidei. 
Hseredicatis petitio tfl aUCl) bonae fidei adio. ^an foltC 
gmar meonen , Der Judex pedaneus folte DiefC ftride inter- 

Stieticctl/ unD nurauf haereditatem fet)en- Ance tempora . 
osTiMuin Dat tnon ^ aud» f&c m(t)tjanDcr< get^altcn/ att 

pro aaione in rem^ QKelMiSBBeCtPeiiuoattJCigCt/ alfo 
tOOX Oe realisnnD foli)lic() aucl) AriAi iuri^. Qteniam ^tm 
ad pr^ftationes perfonalcs quis obRridus effe potefta - 

ba man nict)t einfc^en fan # xoxi oieie frudus cr einae()oben / 

in damtia dederit ? fo ^at nuuDer Imperaior t)aben ttOttcn/ ^ 

Da| man fte anfet)ea foUc , aU eine aaionem bonae fidei. 

Ul0fo^aKCt«^9(Hilia((l mitbCCaftione ex ftipulattt. 

(27) ^>ier l^at Der Imperator roieber einelrrcgularit^ gcmacl^ff 
unbDiefen §. de aaione rei uxoriae DeSmcgcn einqefcftaltet ^ ^ 

IDCil bie aAio rei uxoriae bonae fidei mar- t)at atCl! 
Ctnen ^^ifCDmafct) gimOtOet , UnD bie adionem rei uxoriac 
in adionem ex itipulam transfundirct # mitt)in Dic fteobltl 
Aftiones nifiUlttlNn ^aenfOrffm. Si oUm dos fiut daui 
promiiEi» diftaa fo((0c8 Vm pec Tevba deica^ 
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De pQteJiaU judiois in judicio Lon<z fidei ^ ^ de 

. comfenfktimibus. 

. JQ. In b^on^ fidci jtuiiciis libcra poteftas pcc- 
-jwitti vlcictur judici cx bono & «qub . aeftimandu 

quantuni adori reftitui dcbeat. In quo & illud 



II III 



(bicnnia, aflcincS m^cbejweflmbod) feineStipttlaw. 

lem dicerc UilD Hipulari i(tia)a)ecUl)> Denn IH t)eC Stipu- 

lation muricaiieieiicine '.5raaeDort)er(jehen, uno bacauf in 
contiBcnti neammor^et loer^en > in dotis diAione l^inflegert 
flicnn femt gcaacttocl)<c / fonDccn e« mac flcnua , tDonnDec 
Sponfus auf Das Dortiecgegangenc SecfpiM^Kn ^ aniniMii» 

accepttfidi dedaricte#OKAIiii)mbclaimtCnlocoTERENTif 
Andr^ A9. Som 4. 46. Cbv » Pm9^M0$^ 

tMlcnta quindecim. Pa. ^uipo , ju ccfc^cn. nUH ittaC 

Diefcr Unurf(t)riD^unl) Oic dotis diaio feine Stipuiatio mac > 
foinutlcnboftinienerfomoblaU in biefer verba foiennia qu 
tKomsbi acrloen , totnn fie aelten foUc , mie Jacobus Gotho* 

vmus dJ L ulK Cod. Theod.de jHiku^ mtM bcn Sal« 
MAfiQM Mid. Iffm* Gaf^ fleiDic|in. Conf. ^cmnp 
TiNQ 4d d^mm pag^ if |. Jeq. S)ie Aftio cx ftipulam 
mac i^rifti )uri$ > DtC m «aorWe abCC boiue fidei» 

3Benn3JZannunl) ^cau cinanDec etmaj Dccfprecften / fo • 

terpretiret mau folCftej ex interpretatione fociali. SBcnn 

nunetnDiTortiumflefcftat^e^ foforDcrtcbie Scrtu ii)ccn Do- 
tem mici^ccwcvce i mac fie 0C|iioc6eH, (ofoc&oitcncl J)ic A- 

gnad por rei oxofias aftiooan Jiuucl # pcamtam fcil. 
proptcr mattimQtiii>m> i; e. rem «xoiiam datam> iml» 

bicfc^maceinc aftio^booae fidei; tKnnmermicb^tmnnb 

9Bcit)|oadaringiren, adcj fo au^iuDrucfen / ut nihil abpti* • 

det , nihil dcficiat. Conf Giphanius, 3|l e^ nuu cittC 
AAio bonae fidei , fo l)at DCC Judex pedaneus, ubi dos 
repetebatur » ex utiaque parte arbicrireU (Onncn , Un& 

ttcnn btc Scau i^cen Dotem micbec focbertc, fo Dccjlunb cl 

ftt^ f(&On I t)a$ ez. bona fide JU fpCC^cn fCQ- 3* ^ ^ 
repetebator ab uxore, fo(OI)tei^fobt)€lni4lta5flefDCOt|Kn 

mccben > abec Dec Judex arbitrictc f linD fagte lumcilcn ; - 
tieScau l)at JtinOeC/ ba mup |u fuc Diefc ctma« Idffcn ^ 06«? 
fic bat isicpfi4itosmore$ 0cba6t| tio^p^ilicittannDonibr 
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opplrceac » eo compQniaU) > in reiiquum is , cum quo 
ftdiim e(b , ciebeac coiKkimiAri* Sed ^ tn ifaridi 
juris judiciis ex reicripco divi Marci > oppoiica doli 

naali 



' fRann ato(HitwelMrHityectKiiiet| ba fiit^e feer Jadex oitf 
. ber grau unfe bc5 »B?anncg Pctitoi». er fDrncl) : €^ fofl be^ 
la^Ut nxrbm / abei nidiraufcinmaW, loiiDetubiina, trima 
die , mui? Dem 3Kanne gciaiTcn mcrten. 6c(c()(r gcf 
(laU fal)cn nun I)ic3i6mcr, bapin?>icfir aaione rei uxoriaa 
DteUti oorf ommcn fonie , fo Dcr ^au Kt aMict todre. t>(!^ 
^er» fagten fte # bU ^rau foltc ftct) itw^en dotem ftipuiiren lafi 
ftn E5isiien. ®ef((Ktbe &tcfe£y »ar e< fo iKun eine adti<i 

ibi^ iurirs» et ^«!H*be feine Exccpftioti admittiret^ 
fonbcrn Der3J?ann muilC dotem iimpliclter fine die iDiCuCC 

I)ejal)Un. 5)icmcnig|]cn()aNn cinen rcOtcu Concept de a- 

ftionibus bon*ridei. Ubi Praetor fcribebat in fbrmulat* 
&x bona fide , bdS VOdt adio bona^ fidci 5 ubi Qon ita 
fcribebat, itridi juris adliolocum babebat. Hi^ec muU 
tornm efl fenteotia. Alii vero putaot; 2)teQiiince^efl2. 

nonberaftiooe bmaefidei & ftriAi juris beflcNbartoinenf 

ocnn a<fiion« fiinnolarix n)drcn; aBcmcgl)atiaau(?jBRis- 
soNius gcmicfcn/ ba^ bcfonbcrc formuiie flciBcfcn 6c» bcc 

•adione emti , locati &c. alfO fdDt bUfc« n)Cg. !8icllUei)C 

: i|l bUfcl pro principio anjunct)mcn : StBcnn i(t) nic^t pra;- 

* ftationes perfonales eovifagiccn tan $ fO tfl C< aftio oonae 

.fidei. AcosTA ^atf(|)onttma<0efU^i unbfiunberinb^t 

CMMMCen^ dari plaies aAiooes bon« idci. qoatA i%% 

mWim fp«cificiret jlnb 1 3* Wngcgcn bin bcr ^Kcpnung/ 
.piures non dari. (Jr bat oar gcmconet ^ man fonne Mu* 
tuum baruntcr u^nvx i mWi abcr falfcl) iji. ainbcre 

Prsftationes gc{)Orcn uic^t ad naturam mutui. 3)a8 bat 

- Aux. CjiAssANi€us iu PataMts ad Codkem am beflen fie^ 
fftiftt- Stun fcagct ftc() e^: OI) ftc beo un^ nocbobtinicen? 

Coccijtfs fastK ^)ebenn)irbU a^ooe» hmm fidei auf ^ fo 

ttcrffcn n)ir la bUle* »om Jui;c ubern ^auffcn. @r mc^net , 

* e* babe cine Cacoethes bie ncucn Dodores einflcnommcn, unb 
t(t) fcbrocce $ baf cr fic ni(l)t oerflanbcn. SJnbcre , bU laxio- 
res j]nb , fagen , fU mdrca nic!)( mebr in ufu , h)cil mir feis 
nen judicem pedaneum i)d(Un. Unb.bUfc trcffcn cS ebett 
au4>nttt)t^ unbbat |ie beltocacn Coccejus febr qcilricqelLi^ 

«etinerfaaet ^ Sfn^flNr 8^i4>0(l judidspedwi t^^tm^ 

tQrii 
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mali excepcione > compeniatio iiiducebacur. ^ed 
noftra conftictttio easdetn CQmpeniactoiies % qux ju- 
re aperco lucimcur^ lacius incroduxic , uc adio nes 

. iplo 

mrisbetatiM/ fo ftnfr M> noct) t)U Maccrialia tmliMlbtn. 

' ^at Wft^mnm f<^ft no(() om ftefien deftn^irif r 
ob id) it)m qUi(t) i)ierin teinen @laubcn be^meire. €t faser : 

Si non ftipuleris de ufuris. fo fticgfl Duia aUit) (etnC 

' JMIfo irt la »ol)l noct) eine DifFcrenz. ^t^) ^alte fc&t oiel auf 
» Vwi.t«juM, aber inbem 1)unct Oat er e8 mcftt t ec()t penetritet * 
/ ' Um cfoatnicbtunbiaig/ tapi)ie3i6metfaQten: ^ercon- 

' trahirin WA ItceralUer oNr Terbditef > bec fofl bir Stainr 
. ttt Cmcrafts ncndf concraUreil/ -ObCT M dif0m<ii4l4n* 
gen. ^btt bie !Deutfct)en ^abeniiut it)ren Seuten tii(()t fo i^er^ 
fabcen, ffebaben auct) feine gormul athaU, o^et fo genaii 
Sl^tgefienfonnen. SBirfoutenireneinLibeii, mennerfK^) 

• iiutiu4)l fclbjl contradicitet / ba t)ingeaen bie5)i6ni'r felbigcJ * 
denttbiis jettiifen ()dtten. aBit (aifen e^ gelten / metm ti»ir 

• tiur toifrw/ mi et ()a6cn mia/ bet Judex fommt it)m w 
S^iAfft asir flu&in n&arottf nitM fo/ mie bic 9iomer« S>ar« 
iimt)ei|Tete8te*toottun^/ n>ieJoH, Simlirvs fagett^on fcftt 

' ecftmei^etn: ©aS3t5mif*eKect)tfei)n)ot)lfubtiU aber ooc 
btc ©tftioei^et fcfiicte ti uct) nicfti. 9lIfo finb aQe biefe Diffc- 
rcntienfubtil , aber fie l)aben teinen$Rii^:n , man t)tljtt ' 

i ^mtcn ex bono & xquo > mir iiet)men e j aumeileu t^riae » 

'^tOCillil laxc, abct plane aliis de cauiis* Shin fanmOtt 

au(t)fel)en » baMnitbt^Nffe/ mennetlicbefiiginf tiiaaio- 

<lies ftriAi joris tmm fO t)illf aU afttones ftrmulankw 
'S>ennt)ie a6lio ex ftipulatu, cujas in hoc fit mentio» 

fcautte ja nocl) tempore jusTiNiANi , i)cr boc!) fonjiaQc ^ot^ ' 
' ituln aufge^oben. 9Bor biefem mv bie adio rei uxori«, 

i. e. t)a Die Srau f Onte dotem petere, bonae fidei. 2>a l)Ur(f^ 
llDOC^ ber Judex auf bil Exceptiones mariti i^l^t Qtbtn I t)a . 

'inmi fon^ in aftionc ftrifti joris auf nic^tl oe^tet / V. f, . 
Ct fagie , t)te Srau t}dtfl malos mtm^^S^iM # ego iinpenp 

fas in rel docales &cL Item bet«lRannt)atflMt bene- 

• ficium compeienti* , unl) fagtc; 3cl) bin orm / imt) fan 
rt ni(t)t auf einma^l l)erauS geben. 3)er Judex pedancus ga6 
auf aile« Slcbt / unb ti fonte natft S5efct)atfen^)eit ber 3>ingi 

^ flif(t)et)tn, OaJ et ibt R)ot)t gat quadrimum gcgeben. Sat* 
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ipio jure iiunuant, live in rgm, live in perlonaoip 
nve alias quascunque : excepu ibladepofici a&ione» 
cui aliquid compenfationis nomine opponi, faneini- 
<]uum elie credunus : ne lub prstextu compenfatio* 
nis depofitarum rerum , quis ex a&ione defraudq^ " 
tur. (28) 

JDa 

«■■■■■■MBWi^»>v ■ ' ■ ' - - I . . ^ 

nem nurt mm^i ber imperator , uRb ocwc4^feb fie mtt 

IMT AAioiie cx aipulatu » mlf|)C pinguior tft , ob 0le^ 
mirae marici ^mmt^ !Doct)fagre Oerlmijperatof > f)ae 

ou(f)iJ<rMarku$lHfmeiltnbuf«n?Boct{)cil/ bigmeiUf? ^auc 
ben dotem jii t)ejat)lcn Derfprwtcn / iniD l)0(t) n(cl)t bejal)let ^ 
alfo t)cr mict le er fie mit einanbec. roac cin hcrcifcundus , 
' imt)ooUeaac^tIn9lict)macOen;Dac}ut)atfeine (Bema^linoiel 

' contribuiret. ifl jmac paradex, t)a^ fte foQ bonae fidei 

fcQti / fed fiat pifds. S)o(() (j^tetf nact) fetoer snepnuna 

nic()t pro arbitriot Ocnn CC fagtC : Bie AAio rei uxoriae 

rc certo>onap fi3et, alfofonteau(f)Diefel)afucpapicen. ail* 

|C6 Emolumentum in adione rei uxorix foQ in adionem • 
- ex flipujatu transfundiret fei)n, imD)lefoafc(9[il|) pienioc 

ttecfcen. Dic grar> t)atie ^iefe Avantage, Da^ (le ni(t)t eiti 
3a()ctoactcnt)urtt^c> UnDebent)at»ucit), Dap Dieaaio rei 

Qxori» atuiihilicet WOCDen / ga5 ec ber SCOO etne aftionem 

ex ftipuiata / iKenn fic fllcicO nt(t)t ftipuliret ^atte. 3)aS 
ipac n>icbcc paradox^ gecner tl^at cc cin neu Priviicgium 

baCjU/ Dfl^Die^rau tacitam hyporhccam in bonis mariti 
ftaben/ UnDdflcnCreditoribus, etiamanterioribus, h. c. 
illis , qui ante dotem lllatam creditcres fuerunt , t)OC* 

flcjogcn raecDcn fofl y mW% feftr abfurd, 2)acum bat auc|> 
Mejc< ta ^ran^cctO) nictit (latt / oic( tDentacr tn Den ^cooinn 
^en , 100 fte nott)tt)re Joraftatataria(Ki6en> ^n fagctoa* 
OCC; WeTHEODORAfeoctenOaronUrfathe/ Denn Der^ao^ 

ffC l»ar uxorius , miC PAGANnnxs GAtTDENTius, Prof. ju Pifa , 
de fufttmano mcrio faqct , Ca Cr dud) tU\t Quaslhon bit^ 
hxiw^tU Conf. GuilMVIaranus dc tmpenjis m rcm detalent 

faHis. AuLisitys , ein Sl^apolitanifctxr jutift / t)aiebenfaBf 

. Oon Diefer Materie de deitbus & de Ofii^nef» nxtria ge* 

' fltrteOen^ nRt)etmn8ani^cnindtccm gemac()t/Mer0ieIU«^ . 
tiones gegenetnanbetiHilt. 

(18) SKoDerJudexarbitrircnfolI/ Da niu|fcnjn?ei) Obligatio- ' 

^ ^ml iHidisuci ^uid iUc pr«iUce dei)Cdt. (U 

• ■ . • 

\ 

/ 
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S T iMsrmrr. Justiniani IV. Tm VI, 

De aBioniAtts arihrariis. 

$.51. PriTterea quasdam aftioncs arbitrarias, iJ 
tft, exaxbitrio judicis pendences> appeilamus , iii 
quibus y nifi atbicrio judicis is > cum quo agicur» 
adtori fatisfaciat : veiuti, rcm reftituat, vcl cxhi- 
beac> vel rolvac, vel ex noxali caufa iervum dedai;» 
condemnari debear» Sed ifta? adiones tam in rem, 
^uam in peribnam inveniuncur. In rem : veluti» 

PubU- 

ifl,Atef<llK(>i AapiHI0Ui((> aftio bonae fidei fe^ , ubt 
aMpium & bonum ttipiciciidttm eft a Judice. Bona fitfet 

oict)()tcrni4)(temdoio opponiret 5 ixnnfecr doias tfi autO 

m contradibus ihidi juns D(rbc((n. Bona fide judicare 
l^tiffct integre fecunilum intentionem contrahentium jud»* 

care. ©a man nun aflcJ imegrc iriterprciircr / fo mup a(f 
icr doius oc8blci6cn Stur t|t Dcr llntirfctKit) / <^oq« 

tradlibus bonae jfiidei» e«g, io eaauone veoditione, bct 
doios ip(b jofe X^%ii\fiXi HNCbi i c. plane non adnutti* 
Ocr Jodex pedaotas (atttealCtcO t)Or jtct) de dolo co« 
gnofcircn / cr in Contraftibos ftriAi juris nict)t (l)Un 

lonU. Dcnn J. 6. in ftipulatione fontC&Cr Judex pedaneus 

mdiii t)iniu no(t) baDon ([)un > bcnn aQcl / mi in ftipuia- 

lione gtfagei n)ir6 / 9Cf(()icl)tt folenniter. Sluf Oic folennia 

lcftnnen n)trunjoor()cribabcr bcr Judexpedaneus^tcrbloi 
duf bte VerBa {ubet , imb t|l bcr ctnc ictro9(n# fo muf bfe 

dceptio doli fe(bfl cotam Ptsmre propooir^t lia^l. Mi»» 
. taom abcrifl au^ Ctn CoocraAos ftrtai Joris $ bcnn ti ifi* 
OOilateralis concractus, }. l£ bu lel)m|l mic loo. f[. de* 

difti , fter Contract i(| 1)0 / bu bijl uiir ic^ 0 mebr fc()uU 
big 5 ber debitor i|] nun in mora foivendi , bu focDerfl bcff 

IbCgen ufuras Qu. Ao ^ebeantur ? Refp. o^ando. ^tC 
Moram<Utlttni(()tS/ mon^om eft gratuitum» DCUn mcntt 
CCC<nM)CsratisOdt(CgCi)CniOOaOI/ foOAtCCCCtftC^ ftipu^* 

tcnfoOcn. ^lHcctctabcrniiDtiQ bcr oanmmutut wk^i6m 
ren ^ unb barum l)te^ aucj) bte actio Coofiaio ceiti ex mo» ^ 
tuo. ^Bor uni Deiufcbc i|l biefe^ afle^ iu fubtU , aucb felbll 
bco bcncni1lbmernanf(itujlicbnicbtaemetea bifHc rauocini*- 
tcn 9Clcrnc( unb phiiofopHirct. SBir judiciren ^eute ju la* • 

9C par tout ex xquo & bono. jDtcfCS bCtt VulTejus fcbon 

ciiiHicraRaffengcfc^cn unb flcfa8C(, ba|lc<fccoliit)^ifcr feo, 

«(l(<iuexpiimirfai |ttOfj;tb$i;f(iiiclprmMliccivibiclcttOf 

Dcn 
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Publiciana, Serviana de rcbus coloni, quali Servia-. ' 
Jia , 411« eciam hypodiecaiia vocatur. In perlbnam : 
Vduti, qmbus de eo agitur, quod vi aut metus cau^ 
fi, aut dolo malo fachun cft. Item, cum id, qwxjL 
ccrco loco promillbm eft , petitur. eihibendum 
«yi()que aaio-eic-^rbitrio judicis pendec. Iq his 
cnun acHonibus.& cjcterisiimiUbu*, pcmjittitur iu., 
dici ex bouo &. sequb, fecandum cujusque rei, de qua 
a<aum eft, nacurani Laiinare, quanadmodum 
Sdori iacisheri oporteat. (i*)^ . 

_ • ' , ' • • Quiti- 

ftratus «imrlci^ aittn(^,tP5rn„„„^^ iato Contraa.bu. 
boa« fid« 6<r Judcx bOU U({) o!)rK Circumfcription DC« 
mions de Compenfatione «rfmii n. 3. 6- tA fcin IMII ' 

loo. DttHlr ex emto f^ulDtg , bii mir ibtn fo »iel eilocatlo. 

ne - conduaione , ta tl>if D ipfo jure cill{ @((>Mli> gtm tM 

M^.-aaummn. ©a i^inge .cn/ iMnn hu mirj lo!! 
SttiV.r. ex ftipuiatu f(tiUDi()n)(j«(l, iitit» Kftbichtnacacnfa 

W fal)« linc ftipul«wnemail, ernwrformul* adftridusf 
M tnblttO Marcvs AntoniSos. unDt)Ol tl)m Neratfus fub 

in contra(fiibm 

^xf" «-«'«P^nf^tion ilatt finDen foue. Sitan 
W^i^w^'''' '^"f""'»''* "^^ ib()i» ^ 

fabl Doil) Marcus . bag man in quibusdam comni««Sbni 
.ftridh jurisaiifDicCompenfation refledirenfoac, bOAbaff 
btC JtlagcnOt »orD«C ftiW Excet.tionem MfiimTp^: 
w«; uijHimWlComp«rfarionanfii(|)e. Ju« rNi.ww aien* 

IW*»W«/ Bn&faQtt: @« mng eiti contraftus flriailutb ' 
pDa W fidei fei)n/ fofoa DoD 6ic Exceptio Compenfa- 

Tioni» jiati OaDtn, Daj nwt witDttjiK noTum & JLuuJl 

irregulare. ««^«m» 
(19) Vocabulum arbitrarium 1(1 ambiguHm. SBiil ||mi| , 
n<injt{()^f«|)en, baf inaAionibus bon« fidricinorWiHuS 
Judics 5eftnb!i4>y melDef ia aAionibw arbitrariis ouS 

SOB* Mei IBllbe' •tranis coftfundira , Mea&er M\X\t ttt 

bectOatunterfr' • ^nb. Nam in aalonibu! m3 ' 

w^ltlrawr Jude» .«npcr pcr fe & abfottttCb M| ia-»» 
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Quint0 Hvifio^ De incerta ^uantitatix pctitione. 

^ i%. Curarc autem dcbec judcx > uC omuino» 

^uantum poifibile ei fic, certa^ pecunix vcl rei ietiv-; 

ten- 

* • ^ 

AiQnibus arbitrariis xat ilcxy,^ ita didis , arbitrffCt 

tm eventuaiitcr, mmrilHrreus nicf)t pin-irct^ Iwbcc gebct 

tlicftf arbitrium aUC^ m(iflcntt)(il^ poenam. Supra di« 
Mc aAiones arbitrari« a^aaos bonae fidei jcnen^ 
ttCt OClDcn I ubi Judex arbitratur ex arquo & bono. 

jflatcr ^icr bcr tadm , fotfbcm fic ftnbbttcftn^i ivic» 
unt) i)abcn i()r(n l(ronD(cn figtiificatiiiii. j^icrmm fommt 

UntCn de pluris petitione (tma^ OaC ?)icc 6(iff(t aftioar» 
bitrariai ubi qnidem arbitrium JiAlicis intercedit ) JU# 

^((ict) abcc batauct) t)(c Judex bebrolKt- ©:c9l(i(t)cii AAio 

t(l 9(n>(f(nRei vindicatio : Hanc rem meamefre ajo. AI- 
ter refpondet ; Imo meam. Judex pedaneus cognofcebae 
fadum & fententiam ftcebat : Ego arbitror» ce refti- 
mefe d^ere rero doiniiit* Hinc arbitraria dicitur, 
* (lb(r CKm addito : Sin nunus , rogabo Praetorem » ut 
manu militari profequatur. ®o au^ Di( a^io quoJ 
sietus caufa arbitraria. Si enim mecum deprehende- 
bat injufte illatum , pronunciabat : Debes reflituere • 
alias quadruplum perfolvas. 2>iifC Adio quod metus , 
eaufa tft arbicraria in xem fcripu* mfbfattmic&(t jcftctt 
mifll^eiQ)Ctt)Ctl# rem meam metu extorram pe» 
nes fe habec. flBcim crmtttbic®a((K adfimplex decce-^ 

tum feRiniint/ fo^atter^trtit cinSnbc^ rniD t)cr Judes' 

arbitrirct ni£t)t in niajus , in pejus » in poenam Uttb in 

iiuadrupium, 5(D0C tiec 51(^1 ttxidcrt / bicSactdure- 
ftituireii, al^Dmn ^eijTet cS erfilic^ f (c foa aU (in Latro an* 

iicf(i)en nxcDcn. luan fie arbicrariam %mmiu i}a6c i4) 
n cin(C DiJferMun Je effaemia metus Gf. ub. CCttdtCt» 
FitANCt BatDvzinjs H otomairius in Commenr. hoc opci-» 
ine expofuere. S>tC Aftio bonai fidet Mliict dfo CittC ar- 
bitraria , fo ftCU DCC Judex arbitricet. Sftan (afcabccnun 
arbitrium n^eg ; foiff JWacDiefcltOa^Ci quod judcxetiam . 
in arbitrariis arbitreiur, fcd tantum eventualiter , nicftt 
ab initio , Q)iC in adliooe bonac fidei. In aiflionibuf 
honie fidei Judex uon arbitratur Pr^toris autoritatCs 
bcne tanvm in a^ione arbitraria. ,®oiiiaU(()#QMCI>^ 

picxci Yi.odic9«i9 tnK^iparbinariai ^mWM 
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ccauam ferac ; edam li 4e.incem quwtkate Wtt4 
euxnftftumcft. (50) . / . 

Oe flufh petitiene, 

$• J5- Siquis agens, iiuentione fiia plus com- 
plexus fiierit, qiiain ad cum pMtineat, caii& cade- 

'. . • • : bac, 

IW Poffcffor ni(t)t flUi(() rcftituiret/ tunc condemnamr 44, 
. :^ftandurn , quanii mea interfu , & ego jura in litem. 
S)« Crme rignificatio aaionls arbitrariac fommt DOC tUMC 
aftionc quod certo loco, Dic IDirbOU^^JtttWileil arbit». 

ria flenennet/ nxeCHAssAHtts unb FABKortw ntemien^ Ini 

WlCr OerfproC^ / certo loco JU ja()fa|/ fidem 

venuonw Bon jmpievit, c^ere^mar bie ®act)e in Sereifg 

«jafft, altcr vcroaon adfhic; t)afontei(t)fla9Cn,quanti 
mca inicrfait, auf D iefe Excepiion mujleber Judex peda-, 

ncus rcgardiren, Wcr i|i f duc f brmaia t)or^a«l)en , fottDetti 

Wop aaio surbitraria. 2Bir tjabeil (XVJjj ^ftiones arbitraria^ 
bie ni(6t ex inobedientia , fonDem ex pcrfidia cntlle&ett. ' 

mucuum i|t ftridi juris, ()a6c 0(cf))roc()en, m 
^imm^wm/ .tPteDuDabittfoiBinjl/ lm«imm, 
tatt#Bii0.()ernat|>in^atti>urg an, iwD foroerll e« t)ori 
«ir, tttt>gla(()moW'iltDiefer Coiitraaus ftriai juris, uni» 
' wrfprot^KnroorDtn/ ingupjigjubciaftleii. SedRefp Dec 
debicor i|i ni(t)t na(t) l^cipjig gefommcnr Ocr Creditor hdlla 

Da Avantagc Daoon 9Cl)abt / & fic non ftatim ab initio ' 

eft adio iirbitrana,fonDenin>ennDer3ii(&terDariufomttifi 

fO arbitrjrteer ex peft fa<lo dc intcrcffe pracftando Credil 
, tori , autoritate tameti PraBtoris, UttD fo ijl C< vicc verla , 

«woin>ac*crocbii«r> tttt|)raDcrlicr Creditor w 

Wm y Et tonc arbicrabttor Jud» de intercffe a Credi-. . 
torc prseftando dcbitori. 

(jo) tcrlmpera oruufDicfec&ffcDivifionemAaionutii. 

fommt/ fo i)at er in f hoc eingcfcf)a(rct , m Dcr Judes 

feine Sementiam gcfceil foU. Sententia cft decretom ' 
Cill decrctumoDwflcnfoa/ m^tiarOi <wa rackifie afe 
fatien. Uc crgo acciplas . qaod itbi abeft rcM>fe> fo 

m bje SorDccttttd ricDtij fct»h. tM atten 3iomcr marert 
tarin fobart/ DdPatKfifonflDerganije lis m%\iiU Da5 mar ' 

ime (irojfe Afperimr , mi^t \m narDge&mDs minuircn 

\mm , foemgjlen^tiaMne^Dieinipejracores tm^ iwD mn^ 
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t»it, id dft, rem amitcebac : ntc fiacile in incegrum re«* 

ftiti.cbatur a Pratore, nifi minor crat viginti quin- 
cjue annis. Huic cnini> iicut in aliis cauiis> caula 
cognica» fiiccurrebacur > ii lap(us juvencuce fuerat ; 
ita in hac caufa liicciirri lulitiim crat. Sanc, li 
cani magna cauia jufti erroris iuccrvenicbac, ucetiani 
Gon^^anciflimus quisque labi po(Iec> eciam majori 
viginti quinquc annis luccurrcbatur : vcluti, li quis 
tocum legacum pecieric,. poft deinde |>rolati fiierinc 
CodiciUl , quibus auc pars legaci adempta iis^ aut 
quibusdam aliis lcgata data lint ; qua:^ efiiciebanC» 
uc plus peciiile videretur pectc«r> qiuun dodrancem : 
atque idco Icge Falcidia legata minuebantur. PIus 
autem quatuur n^odis petitur ; rc» cempore > loco Sc 
Cauia. Re; veluci, ii quis pro decem anreis>.qui ei 
dcbebancur , viginti pctierit : aut li is, cujus ex 
parte rcs eft> totam eam > vel majorcm partcm luam 
efle, incenderic. Temporci veluci, li quis ante 
conLliiioncm petieric Qua enim rarionc, qui car- 
diu^ ibivi^ » quaiia iblvere debfur^c» minus iblverc 
iiitclligitur ; eadem radkme^ qui piarmacure pccit> 
plus petcre videtur. . Loco plui pctitur; veluti, 
quuin quis id> quod cetto loco ( iibi dari) (tipuiacus 
cft> alio loco pctit fine commemorationc illius Ioci> 
in quo libi dari ftipulatus eft : verbi gratia, ii is, • 
qui i ca flipulacus jFiieric : £fhefi dsre /ponda i Romas 
purc intcndat libi dari oportcre. Idco autcm plus . 
,pecerc inteiligitur > quia uciUtatcm> quaniliaberec 
^oipiiror» ii Epheft iolveret, adimic ei pura inceiv- 
ciunc. Proptcr quam caulam alio loco pctcnti arbi- 
. traria adio^ proponicur , in qufi icilicec ratio habe* 
cur utilitatis, qua. promiflori compcticura foiflet > fi. 
illo loco iblverec, quo fe ioluturum ipopoadit. 
Qu£ ucilicas plenunque in mercijbiis maxime inve« 
iiitur : veluti , vino, olco, frumento : qux pcr lin- 

{ulas regiQucs ^iW^i Scd h pecu^ 

.1« 
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nix nmr.cratae non ia. opiiiibus rcgionibus fiib eis- 
uiuris fcBncrantur. Si quis tamcn Epheii pe- 
tat, id eft,eo loco pctac, in quo ut iibi dctar, ftipu-. 
latus eft, pura adione redcagic : idquc etiani Prar^ 
tOtmbnftrat: iciUcct^ quia utilitas fblvcndi ialva cft 
promillbri* Huic auccm, qui loco plus pccere in- 
telligicuf , proximus eft > qui cau£i plus pecit ; ut eccc> . 
fi qais i(a « t« (Upuietur Hmintm Stkbmnt mttde^ 
cemaureosdare fpendisl deindc alterum pecat : vclu- 
ci,' hom^nem tantum» 'aut dccem aureos tantum. ' 
Idco autcm plus pctcrc intelligicur , quia in eo ge- 
jperc ftipulacionis p^oniillbris eft clcdio , ucruni 
frccuniam » an hominem fblvece maiit. ' Qui igitur 
pecuniam cancum , vel hominem tantum libi dari 
oporterc intcndit, cripit eledionem adverfario : 
eo modo fuam auidem conditionem meliorem £acit» 
adverlarii vero lui deteriorem. Qua de caufa calis ' * 
in ca re prodita eft a<2io. U^quis inccndat honii- 
isem Sficnam, aut aureos decem, fibi dari oporce- 
Xt^ id«ft, ut codcm modo pecerec, qup ftipulatusefty 
Prxtcrea» fi .quis gencraliter hoiiiincm {tipulatus lit, 
& {pecialicer Scichum petat : aut generalitcr vinum 
ftipuiacus iit y & ^ecialitcr Campanum petat : auc 
generalitcr purpuram ftipuktus ht > deihde (pecali-r 
ter Tyriam petat *, plus petere inccUigicvir, c]uia cle- 
. ^ionem adverfario tollit> cui ftipulacionis jurc Ubc- 
jram fuit, aliud fiilvere, cpiam qmd pctereoir. .Quin 
ctiamUcet vilillimum lit, quod c|uis peiac, nihiio- 
minus plus petere intclligicur : quia ia^^js^ accidit^ ut 
prominbri racilius fit iuud iblvere , qiiod majoris * 
pre;;ii cft* Sed hsc quidcni,^uea in uIm tuerant : 
poftea-vero lac*21enohiana & nQftj^ rem.coardant., 
Ec fi quidcm ccmpore plus fueric pecicuin, qiiidfta- • 
ti,il oporcw» Zenoftis diyas ixiQUof ia? loquitilir con- 
*. i^tto«. Sia aiit^ qu«ntitat^.r. Vtl «l^p i^do plus . 
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(ucric peckum ^ in omne , ii quod force damiium ex 
htc cama acciderk ei» icontrt qaem plus petkam 
fuerit, commifla tripli condemnatione > (llcutfupra 
diximu^j puniatur. (51) ' 

0 1 ) ^ieCWirb fltbanlXlt fkif peMone fo mo^I ratlonc An- 
tiquicatis > dU ttaS biMll ^empoie JnsnKiaki iiiris gerrefttk 

9i tfi einMictn ^erbrnf / totnn einem m\ic a^geff^rBtrf mir»/ . 
Ql5 tr f(t)ul))iq i|] ^ (HocrDtujfetihn^ baMr ibn bcirteocn tDia 
-iinDfurcinfdliiijbal^ bai)creS cbcnoiimfo fd)arff gcobnfiet 

IDUCDe/ ut. fi quis plus petierit, totum amiferit pr«- 

«ifjm. Begmeaen jener 6ci) bcm Plauto fagct : Utinam 
p/us fe^fp teruncie. SftadjDcr 3ci( ftat flian c^ foflcnau vMjt 
' inei)r #(Aotnmen* €lf(fii)tc^aa6craufiHerericiiiB(ifc/lM4^ . 

natt fasei: /"ixf ^«^x ffU i)i^ pi«is pttitur . mmii^ 
f <£. brco f(t)ulbi9 bin , unb ber anberefor&ert funf. item 

m ret vindicatione C\ totum futiiium petis » ciim tan- 
' tum portio debcatur 2) Tempcre.e.g. ©ana icftcrjlauf 

Michaciis jii }al)lcn Dcrfprotfxu / unb Dcr Creditor forbert 

U 8- '^0(t)Cn Cl)er' Uem n debeo fab conditione , ttt 
pure petis. Qui coaditiooaliter dei>et» nonduni debet^ 
E.hoc ^afu/plus petitur. |) Locf^^ tk g. mm \ii ti ttt ' 

^amburg ittbcia()lcno(rfl»ro<)ett/ ttnbbuforberfl ei^^ttlit» 
ht^Oeciti. 4) a^s, e.g. n)cnii icOM^ a. eimcraMit 
, ni genere t)erfpro(()cn babc / ba btc Eiedio 6ci) mir (ict}et , 
HKilftbrirfnrBctndcbcnmiav uuD bu moUefl ^iroler;^ obet: 

SibeimiajCin OOn mtrl)a6CB. Item fi tu mihi debes aut 
Stichum , auc Pamphilum » ego peto Stichum , tunt 
plus petOf quia jus eligendi tibi adimo. Si quis ho« 

^ie pius pettt, \^tfix cl iDCtttrnic^tSiu bcbeuKn/ aU te^ 
Mc <( iqc sedn&ert netbeniiiinf. SSie benn Mrni m Junw 
MiAm3(i(enNraigor nit&tme^rfofcbarffmar / tttd)«yC!MM. 

fiiiiriime ZiNONis el bietT^ / bap / fi qnb tempore ploa^ 

pctierit, cr nott) einmal)l fo laug n)artcn mujle , dupiicaba-' 

turtcmpus. Si quis re plus petierit , Dct mujlc baj tri- 

pium bcjnbt^n, mcil cr m% in Dic 5tojlcn wcgenbcr ®j)ori 
(iiln qc6racl)t. 5Benn a5cr (iner nun fo eigcnilicl) nitbt ©«(ie/ 
iMC tucl illifi bcr anbcrc fcbutbtg fcijr/ unD cr gIei(bn)obl# fi 
pins peteret • firaf^daig merbcn lome / fo (ragte er Dcn . 

reum, fi emn apud Jocltcetn c^tifpicefcc IMC !licltt . 

ibmfcbulbigfei)? Knb tiracbte ibn alfo babin , «t «mfitef e- 
j w. ^^terbotj &a&tn m <vm eijcncn $itu( PA/OeBis Jc 
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De mhmrif /ummx petitiime. 

$.54. Si niinu^ incencione fua complcxus fue- 
xita^or, quam ad eum perdneat : velatL> ii, quunt 
ci decen) ^urei dcbercntur, quinquc fibi dari opor- 
ifere incenderit : aut ii>quum cocus fimdus ejus eilec» 
parcem dimidiam luim efle pecicrit': finepericul# 
agic. In reliquum enim nil^Uominus judcx advcrla^ 
rium codem judicio ei condcfnnat cx confticucione 
divsr aiemorix Zenonis. (jz) 

Si aiiad pro atio petsUir. 

$.55. Si quis aliud pro alio incenderic» niliil eum 
periditari placet, ied in eodem judkto» cognita vc- 
ritatc, crrorcm fuum corrigcrc ei permictitur : ve- 
luci, fi is , qui iiominem Scichum pecere debcrec» 
Erocem petierit : aut, fi quis cx teftamento dari fibi 
oporcere incenderic» quod ex ftipulacu d^^becur. 

Divijio fextA de peculio. . 

$• ^ 6* Sunt pnetcrc^ quacdam adioncs > quibua 

non femper iblidum , quod nobis dcbecur , pcrfequi- 

muT: 

^ . ^ — — — 

' .Jnterr$gaf$inihi$ i» jurt % b,e» pro cribunali Pra?tons,/ir- 

gknJis, oaba expifcictt itiaii ccfl # oilMm flogieDcr A- 

Aor« Mnlci ndTciTere f quid iint e« niteiTogatiooei 9 

imD^cngmeomt, tt vmn, f» tMt onfiNtPofiriofiet 
»cfcn. Vid. GuiL. Marant VmmMo^ 3)ic 3cutf(l)cn 
jlcn oiim t)on t)te|ein aacn ni(t)t<. @g mdrc abcr gui / menrt 

iiePoena pluj petitionis introducirtt nJUCbC/ Q)Cil t)ielc 

Debitores DainitnuribreCreditores jumeilcu vcxircn / ftnD 
tat ^rocej offtauf bie lanje SBantf fct)ict)en. Stryck ftat «c» • 
tnci)iMt/ man(5niiccmcnex officio (le^gen mit cinerfldnett 

Ponia» niil C(tt«C ad ptdmgoidM ^•eeffiu ttttla^ geae. 

Si minus, quam debebas, petierini) ba^ f{()a!)ete mic 

ni(t)t8 / 1(0 tonie mcinen errorcm aiicgircn unt) corrigiren. 

Judex fupplebat» quodileerat, fo auC()(tattt)atU/ ii quis 

aUud pio alto peiicrii s cnpac ma eqam erroi oani^; 

Sf^ 4 0}) 
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aiiur; kd uiodo loliduui peri^uimiir, modo minu^r , 
ut ecce, ii in peculium hlii fcrvive agamus, Nam, 
fi non minus in pcculio (it,, quam perrcquimiu:, in 
lolidum domiuus, patcrve icondemnatui:^. li vero mi^, 
tms inveniatur, eatenus condemnac judex, quncenus^ 
an pcculio fic. . Quemadm^dum auicm peciUiuuiin* 
tclligi deb^at, fuo ordine proponemus- (35) . 

De npeUtione doiis. , * 

§. 57. Icem, n de dote in judicio mulicr agat,pl^^ 
cct catenus maricum condemnari debere, quatentis 
liicere poffit : • id eft, quatcnus facijilcaces ejus paciun- 
tur. ICcKjue, fi dotis quautitaci concurrant iaculiiia^' 
tcs eius, in ibiidum damnatur : fi ininus, intnnaini,' 
quantum facere poteft. ' Propccr recencionem quo-^ 
quc docis repcciciominuitur. Nam ob impcnlas> in.^ 
res docalcs , marito quafi retentio conCeila eft : , 
^uia ipfo jure ncccilariis fumpcibus dos minuicur, li- 
tuc cx latioribus Digeftorum iibris cognolcere U*. 



(ij) 33ie fe^flc Divifio Aaionum flcl)e! bon bWem §. 
iuCnDe b(0£uiii<. e«9ieMmmii0cimge Aaioiiest 

bus non remper folidum , quod ttobis debetur » confe* 

aainmr. 3nbief(WI mitb foldCn&CrCaftifera^m: ®ll 

Quia vo- I 

luillate fita mercamram fccit, ben Creditorcm filiifami^ ! 
lias ju bCiat)len , m\(t)ii aUCt) Der dominus in peculio fervi 

tbiinmuj / l)o(() bcooc ni(tr n>ci(er , alai pecuiiotenus. S)a# 
|)er {an cl f ommen , Dap cin fiiiusiamUias mir 1 00* ^\^% 
f(t)ulDi0 i(} ^ td) rrjcgc aber ex accidcdu tml^r nt(t)t / au^ - 
001 Pecioiun^ ifie^ aMwabccbal 
Pccu mm locupic^ (|eiDcfen , fo \)m fcc9lr« oOcl unb 
; ^Jo^^^Mmm. ^>tcr Deijfct c« : ^aJarwm Daft Dtt ' 
r Iili|)t6etrerna(69efra9et, ©icnjcitDagPecuiiumiaafl^ ; . ' 
04) &lei(t)e ^KtiaitenDeit i)at «audb mit ber rcpeutioM do- ; 
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De aSiime Mv^rfus parentem y fatrenum yjlcium 

. 58. Sed&i^ quis ciim parente fiio, patronoVc 
agac :. icems ii ,lbciu& cuai ioao judiciu iociccacis ^g^c. 
noh pltts ador coniequicur , quam adver&rius ejus 
facerc poceft. Idem cft ^ li quis cx donacione liia 

conveniacur. {}$) ' .* -i^^ 

DCC artionc cx ftipnlatu mifcircJ ^ fo f ail l)OCl) aud) fom* 

mm/ Oa^&icS^autpuctflitt) mwm beromtw/^aU fte anp 
fc5ra4il)at. B*@- fuochu dotaiis ifi looo. dttt)l^ / 

.*; (i^mjrb 4)icfci demrHm, Dabai friigt fte Hn.KKiduafi re 

• 'W5*ni(()t, BHt tlc ibn cingcbra^lt / rantum reftttuirTir, 

* quantum poteft. Apud Romanos folennia erant divor^ 

ria . t)a fontccsoffc gcfcftcb^n/ 6cr3}Jann ^tic bas bencfi- 

- cium competentiae. ^aS ^OTt Competentia . |Ici)Ct niC^t 
im Jurc » fpnbcrn i|} Cia teiminus in. jfoco recepuis. Siai^ 

RtoiMunHt)tc(rat^n / o^artmi Cotiycceom in ufum gc^ 
mm^ ittPcm tMttiMr 3Raiia tiK^ «mtcr^c^^ 

iil-qttaiMmAcew pocoftt fo too^ t^S)CUtfcl)m juri- 
Vftcil lai^mCmspHemUml - HoitmusinDi^r^^^Atf' 
' me^io competenha t)at ttJOUcn ^CiQCn t pluribus id benefi- 

cium elfe iribuendum. ^ci) t){r rcpetitione dotis I)a|fct 

ii\ SEBarnmt)atilct)bic ^5wu mctt bcffcr flc()altcn ? mel(l}eS 
gut mdi c mtnn C6 nott) iD4rc. ^n ocr ncucnj6dct)ti|(^ 
^recefs-OrDnung t)a(xn jlc ti jc^o fo gcmat^ JosTimA- 
. m^sabcrfnatc: £»Srautaaf(MM£>ocisiM8miit(Nail^ 

Ml aAianem exilipulatn, faitbem atN^ lactcam hvpocile» 
cam in bonil moriti , unb ba^ jus prxlationis ^abcn^ mcl^ 

i^t lc^erc oicl unbiQigcl niit ftct) ful)rct. S)cnn j. €.i>cr 
aBaiui trii D 1 000 9ltt)lr. ftfcul&ig , cl)e cr gct)ci)rat^ct , unD 

ba bat bcr Creditor ficj) in bonis debliaris hvpothecam t5CC:? 

ftreibcn ia^cn. 9^ict)(^ Detlo mmmi n>ann Dcr ^{atin 
^irR/ grcilft-bic St^attaa4> Dcn(SiiRnii unD nimittt iure 

- pratlationas HOChIUIM dreditoribut amerioribus ti)t cillQCtf 
lraiiltl<»cj|/ IIMUlicf tnamfeAeimqaQm. ift; tDieuii^t al): 

(citi ANV.^MarHAt, fonDcm oud) «itaNc. b^tDviNvs QCjci^ 

^ 0Ct« Q^iS. quoque Wimckcer de Theidcray & Ohfervat. Hm- 

< /^«/. S^fiilt Qixii fo(c|)ct iSctt)! au oicicn Ortcn ia .£>mtf(|« 
/lant) ni*t. • • * >i 

Os) l)c(CafusioDH$tin»-iflfo(gent)c:^lc()tmM 



Digitiztxi 



tz6 iNSTrrUT. JOSTIMIANI L\%. IV. TlT. VL 



Dt compenpitionibus. 

%. 5 Compcnfotiones quoque oppofftac plcrum. 

^ue cfticiunc, ut minus quisque coViiequatur, qudm 
cidebeatlte. Namexbonp&asquo, habica rationc 

• V > cju^ 

fdltcm P^m }. I eo^. SitlHt- P^tfiHiiis. coodeimuir 

, tur. ut foivat, aOctn bcr P«ironus, wm n oXM bet)^<t 
.lccunt) WnnmgbejaWeti folte/ miicbenicOtS jh feinec Sub- 
fiftcncc iibria ftflben. 2)a^ero excipiret er , bai er nvS^t us- 

, que adpcram &faccumcxcutiret mcr^enfonne / unb babe 
crfcincm Ubcno o^nebenr cin fjroffeg Bencficium , nmlvS) 

UBcrtatil» tmii^ttt^. Qilt^^JUXf^ 

tri^filiotfi o^tofem^. fodw contra focIun|»> tfocictat 

miim tftimieiiii ^fiaMMtifts.' ^reiUtte.^ tr^aifitn 

linanDermtMfo ()arh l)at)cr teicfltberCiediiorj^ wcUoIl 
fein Dcbitor beial)kn fan r er Ijat oa< Beneficium Compe- 
tcntix. Db man nun tt)on cigenitlicl) m*t meif , mmm 
6ie@acl)eebcnbieffnSRafnen !)at^ auiTer&ap Vitruvius e« iti 
titt 9m ' ^uttfl pro proporcione Qcbrauc^ct $ fo miu matt 
bod) fo Dicl 6aom anbcuten , 6ap Oem Debitori nac{) feinec 

cc m^nin fii|)rmjroil)iq ftatr iwlc|)e«jcincm^o^/witf#ii iui* 
iu Daiten Eommt / bec nacO ))ci mi 9ltoe^n gcm^ 
tbtn. Dec DomiArms \an iftm ni<tt aOeJ neftmcn # cr tfl 
ja feinBenefaaor. ej PDdrcnncftec bie SBiaigfeltr mnn cc 
il)n woltc be(telrt fleben laiTen , barum fan er auct) l)ot)er 

ltiC^{U0CttA aWin quaniumfacerepoteft. DtcfeS Bene- 
.fickPA competcntiat Obcr ifl cin jus ftngulare 5 Ocnn nac() 

bOtt jmibiAo i|i ntc^t^ ba mu| aaciS Mbt loccDcn. . 
•gtanijlftWirfcicgrafle: Jtari lMi« «ctififidum Competcn^ ^ 
ti;fc ou^auf ant)erc estcodiMtDierDcn , otff Cicncos, 

Ciyitatcs , Nobiles &c. Refpj.jifiinnaiido- 3m«r nKtll 

H)ir bie Principia Juris obfervirctt TOOllien ^ fo fan eg Don 

fcen Doaoribus mc()t cxcendiret wr&en / tDcil biefe meDec 

. Pxivaegia gcbcn / nO(t) extendiren f Onncn- Conf HoR. 
Nnjs de BtmficXompetmkA. . aiacin.bieDo(flores mac()(n 
te4) tNI imifien £xtendia«S>» tliCbt.jmar comra legem, 

ft^nMfnclfiiuf ctiiFun<iauicBc injurej^aben^un&fan/ iHi 
nunmc^ro bic Poaorcs fo longim» fo ^^^smSi «efpcedwt 
ftabcn, enWi*n)o&Utn)aj per confuetudiiicmattffomtticn, 
wiec5 au* tn biefcoi 5a0ge[4)c&irt ift. ,u ' r • 
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€|a$ , quod ifwicem d6korem-cx ettdetn -caufa pra?fla. 
rc oportec, poteric judcxin reliquum eum cum qup 
aAum c^i condemiuure> ilcttt Jam didum cft.(j^} 

§. 40. Cum eo quoquc> <]ui creditoribus (uis bo^ 
nis ceiEc^ii poftea aliquid ^cquifienc, quod idoneum 
cmoiumencum habeac, ex integrainid, quodfice- 
re pocefi , credicores experiuncur. Inhumanum 
tiiim erac, ^lkcuih' fbrtcuiis iuis in {biidum' 
innarL {57} 

TITXJ-. 



' 9)?it ber Compenfation ^at t6J>k\t ^tmninif : c^fw- 
feitfare beitTct cigcntUtt) gcsen chi^nbec at^ivcgcn. fSiai 

<M<p€fifiM«Krt)CnfOll.| QH^liquidfcOtf/ Uqmdameum 
. - fitiquiib compeifari neqiiic; ilUquidum cnimaoDdiim 

. debeo. ci]}an mi^ no(t) ni(()t/ ob cS wabt t|t ^ loal bcc 

. ctnberc nn micl) prattendirct , bi^ti f Inr un& bcmiefen micD. 

Debitum cnim illiquidum non eft debiium juridice. (JJ 

. mui iSelD fepn / Dcil)cr inujTcn anbere @acf)cn , Dic compen- 
firct mcrDen foQen/ ertl juSclD gcf(t)lagcu »erDen. 3* 
(£tn icbci; fic^t, »>cnn itiiu: icmauD 1000« g{tt)lr. fct)fi(bt9 

jji ex emuooe, ego ip(i <^o». ex locatione coBduAioiie» . 

Dic «tiltdfac crfotlMrt / IMDe boDtm attuite^cn» 

Stunfaget DCC Imperator : ^cnttciftfl^Iltcr Clebitbr gletCO 

in foiidum ial)let / fo tmpfduget t6 bcr Credicor bat() nicftt i 

nam ipfo }ure tollitur debitum , rocun C^liquid i(t / UUD 
' fltUf tXr Judex aUCft in a^tione bonae fidei auf compenfa- « 

/ • cionemfebcn. 6on|ll)atman niA)ti attendirctj Justi- 
" vuxm obtt f)at folc(K auf aM gejodcn. !8orbrin<)cn mu^ 
(le oMn folcOc frct)lt#, a6tc fo DalD fic liquide ifl y tMH 
fMljtf Da tfT tf iii ddlo ^ttt (Ol/ nm 

« : Idai wat mJM^m hicfti. ' - • * » • 
(17) SicSRbmec Dtcfuftrcn atifanglicb wicDcc Die DeMwres. 
Dte nict)tfoivehddowccn/fcbc^art/ jte ©wDen mieju 
JtHec()tengemact)et, fecabamur, i. c. (le wurDen Deraudio- 
• liicct , unD feffemficf) Dccfauffct / m ni^t aOein Bynkers- 

pc>BC^ in Obftrv. lmr* Lih.L Cdf .i. fonDcrnati(0fCt)On tM)C^ 
X i^m Georo^ Scmm Je fatis ]urisprud. Rom. tti Gellio 

iit: iQ. v^. ii^ mmmm^^^^ 
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TITULUS Yll. 

QUOt> CUM EO,QUI IN 

. ALIEN A POTESTA VE EST , 

• ■ NlLGOTiUM GFSTUM ESSE . 

EttClTUR. ■ 

* Scopus nexi4s^ 

Uia tamoii ruperius menuonem habuimus 
adione, qua in peculium filiorum fervorum-. 
qaTngkur; opus eft, ut dc hac aftionc & decxteris, 
uMx corundem nominc^ in parcutes dominosve dari • 
folent , diligehtius iidmoncamus:.._ ^^^^ fiyc 
cuni fcrvis negocimT#^eftum lit, five cuni lis» qui in 
p^Hcrtace parciuunrimitj.ea^einiferc jura fervanuir", 
ne verboia.titt diipatatio , dirigamus fermonem in 
pcrfbnam fervi doniiniquc , idem i«ttllc<^i- dfer-li. 
peris ciuoqae & parentibus , quoruin in poteftate 
fuht NFahi , fi quid in .his propric feryctiir , -fept- 

ra^ioi oitcndemvwi* 0) 

f * 

[. m(bi mttinHm i)eMT< / fonDem m auaionc vcndcre. ffloii 
titim Rigore mm cn&lic!) abflcgangen , mtenm tamen . 

, io&mcs Jcbant,. 3>eocnicniflUI(tti«C ^ qui non ex dolo. 
. mc imlpa cn^ vel petuUMMcr in 'jlbna^mc l^cr 9)0^ 

[xmnittommml mucbC-cx legc Ja«aftj««t»#ut^^^^^ . 

. cederc pofnnt. Flebijc Boc erat beneficiomit nilul Ulii 

rerinuit ejusmodi debitor. Unb Ob CC W)On , niC^t itifam 

' mmt/ iott)acc*lto(t)eincMacuia, crmuftccincnflcmijTcn 

^ ad foTf un^m pinguiorcm tm f ( rcvivifccbat aa^o 
crediloraiKrin W uc folverct intjgpe , quad 

didhnc rcftakat.,e3R inicgro) iiaci) Uill)na* id * qtiod fice* 
*.Vepeicrai, i^y&jHtXi. Hwwiiinjsjbat ^dftpi »p8fn> teart 

* foUc t)on fccncn, Dic wan (uif fecm Tb«apMK.iaAftiim!.j^^ 
ccbnunq bcnmiml)ctc.^, uiiii ncbmcm .mtxmm w^ 

' nim vid. Brissonius. ' ' - • ' ' 

(I) aB«il)at6icfc»v$itBlaWciiiwA^<|i4^ 
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QUOD CVM tOy qVl IN ALIENA PoTEST. ji^ 

_r- ; . — ^ — . • T 

. !• Siigicur jullu domini cmii iervo iiegodum 
geftum erit » ih Ibiidum Prsecor fldverfus dominuin 

adionem poUicetur : {cilicec quia is, c]ui iucoiura- 
hic^ iidcui domiiu fequi videcui*. (z) 

De ex^rcitoirm injiuoria aiVtone. 

Efldem racione Prsetor duas alifls ih (bliduni 

aftiones pollicetur : <]uarum alceni cxercitoria, alce- 
m iiifticorifl ' appcUacur. Exercitoxia tunc habec 

' • ^ 

^ben anjwff l)cn, Beiwi f & fcl)oo ctmag Don bcc Aftionc de 

^ Ijccalio DoriictOiiimcii / lO fmD bcd) nOCO QnbCCC Aaioncs 

, i^a^Adioriea, tjuid^micDerjcmanbftabC/ cmfpcirk 

* flCn cmtt>e*.d' ex fado ejus proprio vel alienoj fcil. eo- 
rumy qui in poidiate ejus funf, e. g. fecvi^ filiifaxnilias* 
' J^icr mcri)Cn IttUl^fc AAiones fpecifici(ct« 

(2) I>ic CCili i|l Dic quod fujfu, mWi cjne AA5o pcrfontn 
lis Pratoria UJlt) adjeditia feu adieditije qualitatis, &:da- 
tur cx contradu fervi, vel filiifanulia'? > qui julfu do- 
mini vel pacris contraxic contra doroinum vel patremy 
UnB iKDar in folldum. @i( gc^ci in totum concra patrcfii 
vel dominum* l>crfcinCB€oftnO&CliCnCCt)(rerpecfUvc »0* 

bitt gifcOicFci, etoa< iu()aitMtt. eii adjeaiiia* mntt 

3.€- t)er)tncc()t()ai0c{aut?cr, fo (lagc i(6 n>ict)cc ben^cfrtt 
cx cmK)} ©cila&cr^icr ju^fus oarju gtfommcn, juflus vc- 

ro efi adjeaum, fotomci(t)i|)nmCt)lbClancCny nifi juffif- 
fet pater vel dominus, juifus camen probari debet Ju- 

re iiriao tmix^ micDcrJcincn flapcn , als m Dctn i(^)con* 

trahireC- S&cii abCC patcr & filius > dominus & fervus ^ 

pro una pcrfona fle(HUten# iiu<t>knr4)&enipcrrnunbSBcu 

KT affiscuriret HIDrDen , Prsecar exilUmavit» ctiam aAio« 
Dcm dandam contra patrcm & dominttm» ^ic aAio , 

quod juflii (jcl)cr aii(t) n)fctcr tcn ffiarcr, cujusjuiTu con- 

traxi, cujusque fidcm fum fccutus 3 l)arum flCl)Cf jlC in fo- 

lidum. t>cun bcfi Satcrs Ju/rus, j. (j. bnfolti mic ciii 
• Vfert) raiiifcn fnr 1 00. jRil)(r. t)ar mi(& uc^ gemac^er. S)ie« 

adio i|i adjeiftitiae qualitatis ex Contradtu > quem in* 
ivi cum filiofamiliaib Si conduxi cum fiiiofaoulias» 
ict) a<tij»Qcm tocaei' condad& 
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Ipcum y cum quis (ervum fuum magiftrum liavi praf^ 
jx)lueric, & quid cum eo cjus rci gracia, cui praepo- 
ficu^ eric» concradum fueric* • Ideo aucem exe&i* 
toria vocsttur , quia exercitor is ^ppeiiatur > ad quern 
quocidianus navis qua^ftus perciiiec. Infticoria cum: 
locum habet» cum quis taDernft forte > aut cuilibec 
negociacioni fervum luum pra:pofueriri & quid cum 
to ejus rei cauia > cui pra^policus eric > contradyim 
fueric. Ideo autem inftitoria appeUatur» quia>qui 
negociacionibus praeponuntur , inrticores vocancur. 
Iftas camen duasadionesPrxcor reddic>& ii liberum 
quis hominem^utalienum fervum navi^aut tabemses 
aut cuilibec negociacioni pr«spofuerrt : fcilicec^ quia 
caficm aequitatis ratio eciam eo c^(u interveniat* (5 ) 

De ^ 

■ I ' ' ' . . . — ' — ■ 

i\) &l(i^t SeflaU tfi biC Mh txerdtma tinb injhuriamt 
' Adio adjeaitUB qualiutis. E»erchcr i|l b«C ^as 
tXOn, qui navim exercet, bcr Im^ ^tftiff UUb fcirun Ma- 

^iftrum navis ()d(t, mclrt)cr mitl)tm@d)if n)eqfdl)rer 2Bcim 

' Kbnunmit bcm Magiaro navis contrahirc/ fo t)Crftc&Ct 

fid) I bo^ icl) mcbr auf fcimn ^cincipal , ben Exercitorem» gctf 

Mcn/ DcrMagifter naWs |(I nut cin Man^acarius, cum 
exercitore re vera noD contraxi* aScil Cf abct fllfiltlOO&l 

btn @cmtnn Dotn @cbi^e t)at/ au(t) bcnMafriftram nam 

I)c£Q)cgcnDcrfcI)icfet/ ba^cc ^anbcIunbaBanDcl treibenfoa# 
fomiT^ crbaDoc unO megcn bes Coptraas He^en/ unb amac 

cx adjectitia qiialitatc, RcmliS) exercitoria. SJcineanbCrC ' 
S8cfct)affcn()eit I)at CS mit bCr ABtont m/Huria. Inlfher l)cif* 
« fCICC/ quiainiiftic» rptemob' tCt) CiUC anbCCC Derivatiaa gc^ 
funbcn in Cihcc Nota bc^ Jacobi Totui, Profeflbris itt 
:|)ui56urg/ C ber cinCriiicus Graccua & Utinna mOC/ 1X01 

C^urfurjl ^rtetrf^ iPilMni 9on ttHronD^irimri fine^ 

'Fenfion ge0en/)ubcrcin £/irgrjffiwMGit6eiaTNAziAftzBm» 

n)clct)c$ i^a&crno^)fHrcin Arcanum i)Qitc aiBiisDcrMa. 
giftcr uavis ju ^DaiTcr ijl / t as itl Dcr imVitor auf bcm tonftc^. . 

ir ill t)Cr Factor , Dcr Principal \\\ mc()t Da/ abcr fcin Inftitor, 
feuifactoriftDa/ ttUtbcmcontiahirei^/ Jcmihi compc- 
'tit actio ex hoc contraau contra Principalem/ SSMI > 
lllto(d^crDC<n)Cgenflapcr/ quia mftitor vd Magifter Ha^ 
fis maudacaao ,babttita fomu$ict)feOcni t9i(l}C(lex pir^ 

V 
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%. 5 . Introduxit &: aliam adionem Practor ^ qu« 
tribiuori^ vocatur. Namque ii iervus in pecaliari 
xnerce (ciente domino negotietur , & quid cum eo 
cjus i;cijCAura cQiu^a.ikum srit , ijca Practor jus dicit, 
uc quicquid ia fa^ i^itttkiis eiit > .quf^^que indc 
ceptumeriCj id intcr dominum , li cjuid ei debebi- 
tur, & ciEteros creditores pro rata portione diftri<« 
buaCur. £t ideo tributoria vocatur > quiaipfi domi^ 
no diftributioncm Practor permittit. Nam, fi 
ex creiiitnribus; qucratur > .quaii mious ei tribtitam. 
fic, q^«n oportuerit , haiic ei adionem accommo* 
flat> qux trii^utpri^ appeUacur. {4) 



pofirionis laute / mi DCC FacJlor fuc Or dre ()a6e. & ultra . 
hanc legem coniraho, fani(()mi(|)lltfbtan IXn Principal 

l^alun/ mm tm i^giAro navisDoi^coiQ/ dn 

tnutuum Jli contrahirCH/fO tom t(Q tm(ttf. 2)« SpMl\f 

tcraaa:(eiDcnfefcfeltii(t>t/ ttnl)()a6en ba^bmfidum diyi. 

fiwii» <m0efai)ret* Hueo Grotius /«rif ir P. fagct^ 
ba^ jie tS gct^an ad frcquentiam nautarum alcndam 5 Unfc 
/^r.i;ii Bdtava lii, 11. Cap,\i. §. ij. fi fcilicet plu- 

res navim exercent, uflb meun einer Dcn @(tat)en aOciti 
tragenrolte/ t^m\mmm&^\^imi^^ 
(4) SM^^ triimris (Ktt iDren Siamen a tribucndo, di- 
ftiibiiendo, pm enubeilen/ uno ifi con bera Pr«tore cin*. 
8cfu{)re( mvbtw ®o ifi ciHe adio perfonaiis unD e6enfan« 

adjcaiti» qualitatis. 2)(r Cafus f ji bjffcr : Contraxi om 
* filiofamilias vcl ferro. Oritur concurfus credimnm* 

S)tC Crcditores iiliitiunilias oDcr fervi HodCtt COBQ^ p«itfem 
^ vel dominum de t>ccnlio i Jcr SBatfT ObCCdomiaus thcftct 

pecubum ittttcc (Uttx umkit) CiuS, i^nb gicbt cintgcn 
foDtel / Daf bic anDem Cceditores, n?ci( ber ?8ater nuc pccu- 
/Botenus ju beja&len DcrfiunDcn iH, ni(?)« eerommen. ©a# 
bero baben nun Diefe micbcr Im SBmer bie a<ftionem tri^ 

butoriam propter iniquam diftributionem , ur mcfCes ' 
pro ratadiAribuaAtur & divifio refcindatur ^ ut pro lata 

^cieiaDtaiiyua aeditoceit ^ f(b9n itt <)aitpt^CentwA 

# • - _ 
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' "' ' ■ ■ ■ ■■v 

De pecaiio ^ de in rem verfi. 

' $. 4» Pmirea incroduda eft adio dc pcculio» de« 
<}uceo, quod;iniemdocmniyefriunerk: at, ({aam« 

vis fine voluntate doniini negotium gcftum crit, ta- 
aicn iive quid in i^em cjus verium iueric » id comnv 
pra^ftare debeac i (ive quid non lit in rem ejus yer** 
iiim , id catenus pra:ftare dcbeat > quatcnus pccu- 
Hum pacitur. In rem «utem domim verfum incdiii^ 
gitur, quicqutd ncccllario in rem ejiis impenderic 
lcrvus vciuci > il mutuacus pccuniam crcdicoribus 
tffos fi>ivtrit» aot aedilicia ruencia fulieric> aut fami-*- 
lia: frumentum emerit, vel etiam fundumjautquam-* 
libec aliam rem necellariam mercacus eriu Itaquc». 
' ii ex decem, puca auseis , quos ferviis tuus a Ticio 
mutuo accepit > creditori tuo quinquc aurcos foU 
verit , reliquos yexo quinque quolibec modo con^ 
(mnpferit pro quinque quidem in fbltdum damnari 
dcbe^ : ^ro ca^ceris vcro quinquc catcnus » quatcnus 
in pcculib Gxm Cx quo kilicec appai^c » & coci de- ^ 
cem aurei in rem, tuam vcrli fucrint , totos decem 
aureos Ticium conicqui poiic. Liccc cnim luia iic 
a£kio» qua dc pecuBo » deque co » quod in rem do« 
mini verfum lic , agitur tanicn duas liabet con- 
dcmnaciones. lcaquc judcx , apud quem dc ea 
adione i^iciir^ ance di^icece ibkc > an in rem do- 

mini 

M ex quafi contradu oriatur» difpucanc. 3(() 0lOUb(^ 
€x ddiiito» iocendire/ ut omnia itenim in mediuiit 
.proferatitttr & nova dtftribtttio fial* Matth. Wa$iw> 
.W^ivi, ProfcfTor Jena» l^noK) JU aBtKtnbCfg^ «KOIb 
fCi icb f6tltC McfC AAiofi glci0 ab ioida kxMm % C< ^ 

o*a:«i(t)t fo/ fonbcrn fic flcbcc cdmiii /wvtiin , rovX fiiO- 
6cr^);crr6cr|"dbcnaninaiT« abcr injuftc diftribuicci, 
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mim jerfuQi lic : ^ec alicer ad peculii xftim&tionem 
tfanlic, quam aut nihil in rcm domiiii veifuin incel- 
ligacur^ auc non cocum. . Cum aucem.quo^ricur, 
auantum in peculio iic , an^ deducitur , quicquid 
lcirvus domino , eive, qui in poccftace ejus fit, debecr 
& quod fupereil: , id ibium pectdium incel]igitu|:. 
Ali<]uando tamen id y quod ei debet (ervus , qui ini 
poccftace donuni lic , non dcducicur ex peculio : ve- 
luti, fi is in iplius pecuiio Jic Quod eo pertinet» 
ot, fi quid vicario liio fervus debeac, id cx peculiu 
qus non deducacur, (/) , . . * 

concurfu didftrum aihonum. / , 

§. Cxcerum dubium non eft, quinis quoqiic, 

qui jullii doaiini concraxeric » cuique infticoria vel 

' . ■ " exer- 

i i ■■ ■■■■ ■^,. ^ — ^ — ♦ 

(s) "Bxt Mi depemih i^ fcftOH Dagwcfcn/ baber93aice 
gcbaltcn ijl / abcc nur pccuiiotenus. Dcr 3)arcr ftai ^ai 
Priviiegium , t)a^ cr am crilcn iDcgncbmcn f an i ;a bcc 93atcc 
ftai nic()i nuc Da« i)icft)t Dorau5juncl)mcfi , ms man iijm fttuU 

, m i(l I fonbcrn axaS) Dasicnigc , mag cc «incm anDcca fiiiofa- 
iiuiiasobcrfcrvofcOulbigitl. ©ttcumfinb6icAaionc5ni(6f 
. «8cicirratt)fam. fan fommcn , bajl tmnwmtfKtfricgfl, 
miwiiiutttfloQKUfiiccM^c. ^Bai^ Qu. 

pflDcnHpecttliani cillC qtialitas adjeaitia ? Rerp. jO/ minrt 
i4) cx adione erotionis-vcnditionis fjagc , fcftc i(b adjedi- 
tiam qualitatem dc peculio (^injU/ «iCObcnmit Dcra(flio- 
nc quod juffu unD tributoria. @on(l (Jcl)Ct nOd|) 0ic A9i0 
de in rem 'ver/o iHDtCfcm§.biciflaU(t) adjeaitiacqoalicatii; 

€S gcf(t)icf)cr ncmlid) , ba^ cin @o^n obcr 5enc(bMm jcmanl» ^ 

oNriiktt/ tMi^cr ci joffttdi^^ 

jl^UC. iliteniii camen venfitur in rm»iii utilitatem patris 
, vel demtiti. ©a fan bcr SpiVC Obcr SSatCr ni(tl pratcndiun^ 

^ i)af crnicl)(Sbcjal)Unfolu,crbacc«iacmpfan9cn unbgcnof* ' 

' fcn/ ba f lagc icb alfO adione de in rem verfo, v.g. aetione 
certi ex mutuo, emti-venditi &c- Iniquum cijm fofct» (i 
pater vel dominqs cum alterius damno lucrum Cafkre. 

^ velit. Vcrfio tamen prabancia cft , fon|}f&fllC|cbcr fa^cn ^ 

^tf gc()or(^^rn9M&fn{8mcr, 0bc^|({;onn^^^ 
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&erdcoritt fi&io ccmipctit» depeCulio> deque eo » 

quod in rcai domim vcrrum eft> ngerc pollit. Sed 
eri^ft^luflpiUSs omilfe adioae , quataciilime fb- 
lidiim ex contf(fi£hi confequi poffit; ad difficulta* 
tem perducat probandi, in rem domini verCiim elle, 
vel habere iervunfi peculium > & tautum habere> ut 
folidum fibi folvi pofEu Is quoque , coi tribucorid 
aftio competit> a^que de pccuUo> ik de in rem ver- 
ib agere poteft» Sed [m^ imit modo tributorta ex-> 

?:dit agere> modo de peculio , &c dc in rem vcrlb. 
nbutoria ideo e:^pcdit agcre , quia in ea domini 
conditio pr«cipua lion cft > id eft , quod dominode^ 
betur,non dcdiicitur^ fed ejusdem juris eft dominus, 
cujus & castericreditores t at in a(^Uone de peculio- 
ante deducitur , quod domino debetur i & ili id^r 
quod rcliquum eft , crcditojri doniinuscondeninaiur* 
ftur&s de peculio ideb e^dit agerCf quod in hac 
adione totius peculii ratio habctur : at in tributo- 
ria cius' tantum, quo ucgotiatui^» £c poteft quis- 
qhe tertia forte parte peculii» iiut quarta, vel ctkm 
niininja, negQtiari: majorcm autem.partem in pr^E* 
. diis.> vel inancipiis , auc fcenebri pecvmia haberc^ , 
Proiit crgo expedit , itia quisque vel hane a6Hohem 
vel iiiain eligere debct. Ccrte , qui poteft ^robare, 
mrcm dottiini veriiim elieji de in rem. vecib i^gero 
debet* {6) / , ^ 

• " : ^ ...... J^^ 

(6) 0hm(tciItt bee Impemor ^uc^ ^jbnt Comparaifoomi/ hmU 
4l)eilUrtl$erfcttincimmCottaif$, antributoria de pcco^ 

Ijov antdc in rcm verfof MbtkiK, bolOjctlf im|0 

^ Ucl)cr/ e.^. bie quod juifu tft nuijlitfcet, <rU »w dc peeii- 

lio > fi a(l>;one dc m rein verfoagoJ fO t|tf et SSilKC nicftf 
' irtn^CVC^^br.l/Cn/ a!S in c^uanfum verCum eft in rem. 

tftfiic^ umcurricen aOe Dief: adiones mit eirtr iioer ^ ita ut 

, miHi cQ^itr^ compCTant^ cumulare tamen cas nequeOt 
iboiicMmim tamum elt^^e, 0UKt)n>ie aOe aaiones e)t 
cMtradu & rei pcvfecucom » M fl il)citht/ oM eleda 



— » 
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. ^ Z)^ filiufamUias. 

§. (J . Quae dixiiriiis dc fervo 6!: de domino , ea- - 
dem incelligimus ik, de iilio & £lia ^ ^ nepoce Sc 
nej)ce> & pacre avo ve, cuju^ iii pocei(^ace iunc. > ^ 

V 7. lUudproprie fei-v^cur in coruiii pcrfona, 
quod Senacusconfiiicnm Macedonianum prpliibuic 
mutuas pecunias daricis, qui in potellate parencis 
limc ; &: ej, qui credidcric, denegatur adio tamad-^ 
verliis* iplum filitun iiliamve , nepotem nepteinve 
(five adliuc in poteftace finc , live niorce. parencis, 
vel*emancipdcione (vlx poceftacis dle cceperinc) quam 
adverfus pacrem avumve , five eo^ haMiac adhuc in 

f ' po-' 

altera confumitur. S)al)erO i|] bic : i|T \)\t 

bf{le / unb mii n)clc()crbefomim i(t)<oiidum ob<r ba^ afeijJe? 
Refp. 33a miip ic|) mict) Dorfcben , unb mico ertanWgen/f. ^ 
; n>te I Peculium 6cf(6<itfen fei) ; Dtrtn ifl Imf etfte locoples • 
fo ill ilc bciTer , nl5 bie aftio quod juffu, tDCim juflTus \\\^t 
bcmicfcu mcrDcn fani farfid^aberjuflumoter verfionem m 

rem ^cmcifcn/ fo finbbicadiones qu^d jufTu unD de in rcm 
verfo pinguiores, alSbic aAio de pcculio, rpcil ^irfc nic^f 

, in totum» fonbern nur pccuiiotcnus gc^)e^ ba ^ing^qe» 

^nC totum , ad folidum confequendum gc^t* SGBtntl 

. ; AnR gefraget oiifj : Ob bcr0(eic()in^ 0ettt)u£agc tto(6^ettHil ' 

; iiur}i:? foiil auamn)0ttenr'6(ip ber Diu^en fe{)rf(()le(tc fep; 
* bcnn fontl lomt mari nur indireae mieDec ten /:^(rrn 0 cc 

SBaicr bC^ contrahiiCtlfccn jtnccl)!^ ODcrSobnSrefpeaiveHO;! 

jicn / unb murbcbieDetour ^mai^t , bapmGu ciuc adjefti. 

tiam ad^ionem de peculio OjifgCbrflCJ)! , inbcm Itian bOCtill 

.l)crfllei(J)enContraAibus mcbr Huf bcn ^)eirn iin& *8ater;ai< 
tal jfnecl» o6ec @oftn, Qcfcl)en. 2)nl^er oer Pr«tor foate : , 
folte bi( «<ftio j. S fefnri-v^diti mc^t iiotj)i(i fci)n, fonberit 

. Bleicl) excrCftOfia , i. 0. adftdtM^ coatra exe^cifdrem qcfldqct 
lOerDeu fbnnen. ifl per intcrprerationem prudentum 

flefJ)cl)cn / r^ap man rtnnmcbio ()lcicb direfte mieber ben Jpcrrn 
' ober ^cn ©ater tlaacn {an. Pater interim & doiiuaiis noo 
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poteftace , five emancipaverit. Qnx ideo Senatiw 
prplpexic> quia fspe oneraci xvc ialy^no c^dicarum 
pecuniarum > qua$ in IjLixuriam <f6»i[umebant , yics 

parcntiuii inlidiabantur. (7) ♦ * ' 

\ : . • 

(7) £)ai SOum Macedontanum bat nict)t fdiun SJamert . mie 
aflc anbcrc SCta , doh bni Confuiibus , (Deim man pn^et 
ntrgcnb io FaftU Con(uianbii» Mcftn Siamcn) nocO owl)/ 

«iC Gtfit. MAUum Para^ih sd Tu. D^ffimm Jk 
SCu Macedmano^' aattritateTinopinLi itmXflW a filio" 
familia5 Macedone , fanbcm ab improbo feencratere quo- 

dam, Macedo dicto, n)ic bcr Prof. Reinold ju ^rantf/ 

furcaU DcrO^>Cr D'tfn$. de SUo Macedomano a\Xi%iiix\)* 

rct / auf mchtKo ict) mtct) bciic^. ^ vci^ nocD teincn / bcc 

ficftfObataniM&QUtlCrt* Mbnagius 1« AmcentM.fur.a^v. 
m OtUb ConjecciitCR iNlOfm* CommunU Opiaio i|} , t)af 
Cin foenerator improbus ufuras, (ScnommCII a filiisfimulias i 

mm fie niin fiir ill) nicbt 5e]at)lcw fo:Ucn, fo flabtn bicfc 
ibrcneucrn Succeflions-^ulDcr^cn (?uf fcin «nicitficn, Da^ 

' ' bcr WUrbC tempore Claudii Itnperatorii Dicfi^ SCtum flc? 

" mact)t/ unbbacjnad) bcrScit roicbcr in dcfuetudinem^e* 

tommcnmaC/ fub Vespasl^no CtllCUCtl# ut ex Suetonio 
' ;pat|» m V$m Veffsfiam C^f. \ i. TACiTusabcr fagct/ Dap 
. Kfub CLAvDiocnifUlllbCtt. C<^C Brokvs /»M SBScnii 

liun cinct cotnra hoc SCnmi cincm fiiibfamillas^elDgc* 

lcbnci, fo fontc bcr Fiiiusfamiiiai bicfc Exccption macbctt. 
Dicis: (Stn Fiiiusfamiiias fan/a aOc Contractus einflcbcn/ 
.' n)arumaucbni(t)i mucuum? Refp. 55e(ien bcS baraui enr^ 
(lanDcncnUbelg/ bapfie ibre eUcrn lu dcfraudircn unbqac 
i|m}ul)ringcnira{()teun. iO^aii^ olfo nidtt gcfaga/ ba^ ftc 

; nitbtdC^Ucn fCDnfoUCH 1 (JDHbcni mir ti fine confenfu pa^ 
tris. M fectffcnc f^flCH 1)00 bicfSilCbrcn / foeminaol ttne 
r cbnfentu Curatorii non obli^ari. 0 fagc niCbC # ba^ man 

ficbfol(t)ct Excepiionum5ebi<nenfonc, fonacrnnutr n>a5 
inan il)i;n fomif. Scd finge : g£: (\;i)nct ciner bcm fiiiofa- 
miiias nicbt^ ^ fonbcrn er p?rfauttct il)»J ctn)ag/ unb in- 
ftruirct i&n / ba^ er cnelb macbc , foflc ixi roicoct Dcrfautfen ^ 
Ou. ranerbo(t) Da<SCtumoot(;^iif;cn^' Refp. Sli^cnnet mit 

C^n.coiludirctf fO MrbjCHCt fC toi(t)tfifcvorem legis. ificr 

«bHflenj bicfc Excepmnci ^teaucbct , jeidetctn lachctiSc» 

nuub. ^?in aimcrs i|l , mnS Dic tcgcs faocn / cin anber^ ifl # 

Dai cin cMtt ^ffiami tduo iod- ^it bciimef 
• ' - ' - ' / fltn . 



Q^TOD (2UM EO, QUI IN ALIENA PoTESTV 8 j 7 

* ^ De a^liope dire^a in patrem » vel dominum. 

* ' §. 8. lUtid in fumma aAfnoncndi. (umus> id quod 
iuflu pacris doniiiiive concradum tueric, quodque in 
rem ejus verfiim.erit , diredo qiioqiespollc. a pacrc 
domiiiove condici, tanquam fi principafiter ciimipio' . 

.negotium geftun^ eiiec, ti quoque, qui exercico- ^ 
ria , vcl ihftitorid ftSdohe teinetur, diteaopoffeam- , 
dici placcc, quia hujus cjuoque juiiu concradum iu- 
fclligitur. (8) . ^ / - 

^'^ ' ' \ ' . \ . ' ' TITU- 



f5mDo(ttinesut<intcntJon, aNc biifoOfliaWen, mennba . 
tanjl. 3nQ>eiUn jinb ei l)er9Ui(?)en Sumtus, Dic man nic(K . 
mnfentan/ c.^. fiicDenlifcJ)^ Coiiegia scc bu mut Dec 
S^meclXia^Un. t)a^9ccbt l)o$ einigc Mutua , Da bU 

filnfnuliaii)a<SCtumrii4)(tH»f^ StO^wU 
mt\)t mitf cm fiBiu&miUas miitliom l)cia()Un/ ochit a 

ratione pecttlti fui dftrcfifii ^el ^afkafirchfis ailfge* 

nommenijl, Daerpropatrefamiiias gcO^iUcii roicD. ODec 

etn filiusfamilias ()a( ficft^ro patrcfamilias aug(3f(je6en , Da 
i^cindolusj leges vcro dolo non fuccurrunt, Itemn)enn^ 
' CitlCC paceriamilias IDOrDen , unD a^^nofciret Dai mutuum 
€x poft £icto. S)cr SBiUcr nniil atUl) (ejat)(en , fi anreGe- 
' dcficcr }odcrit aiit ratum habueric cx poft facco. 3Qcntt 

Dcc Credicor an bcn S^atcc gefitcieben ^dtre , cc antmoiiete 

tbtn afteC niCj)t 5 qui tacet, confcntirc ridctur. Itcm iDcnU 

cin fiiiusfamiiias fcinc @cOn?e(lec oDereineanDeceauSgeilat* 
tet, inDec3J?ci)nun9, DerajaterroccDecS if)fnoutri)ni/fo 

iftCC..2Ctl)ingiOecl)UnDen. Slne dote eninh fiUa non in- 
vcnit conditioncm. @onll aSec l)at Dicfe Exceptionem . 

scri Maccdouiam ii«^i4iiictiU)ci; «Satcc/ fonMni au(|^ Dic 

hmocdcs. * ^ 

(8) ©et Excrcitor navis f art mitn ftijieg iBeWcnten / ften ec 
ftabulo oDec aiii ncgotiationiDorgefc(5ctt)at/ Derfiaatmcr* 
t)cn. Jure ftricto fonie n)ie^ec nieinanD tlaijen , al5 

Wit bem id) contrahicet iiaitt / afrcr DU Prudentes fagfcu : 

- ^ Pr«ftctus obec ®(&itT'1)atcoit fan bod) nvSjH fuc fttt)' 
. tbuui untf ernti^ ouf DUVcrfioncin in nm fie^n. ix^d 

«biccco c^cmaior dwmmis. 
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TiTULUS VilL 

DE NOXALiBUS ACTI- 

• ONIBUS. 

De b^ervis% Summct. 

X maleiiciis ior^f um *, veluti » fi f ur^m fece- 

' riiu , auc l^ona raptia^nt , aut damnum dedc- 
rint» aut injuriam coiAmiieriiit» noxales adtiones 
proditat fimt , cjuibus domino dainnato permittitur, 

autlids «ciliinacionc;naiaffer):e > aut i|>iuai hiouiinem 
noxaededere. (i) • / * 

t $^ I « Noxa autem eft ipfum corpus » quod nocuitt 
id eft, {ervns : ,n6xia, ipfum malefiaum, veluti, 
furtunij danuiuma rapina^.inji^ria. (z) 



9 



(0 Sg^i^us de aAionibus, qase fiafenfirat ex 

fervorum Sc filiorum familias ? jaaa vidcbimus • quo* 
V modo pater vel dominus ex deliAo filii rel fcrvi ob- 
ligentur , & quae detitur adiones ex maleficio fcrvo* 
fum. ^tcr toimtn alfo mue aaiones , etiam adje Aicias 
qua^itatis^tia Dct ^^srt e^p noxa fervi fui obligicit Ni^^a 

^ iK^ftfoMcUaU deiiaum.ergo nU^ loroud iiitlfitMt 

• 1)cr Servos privatim delinquim {)vlbe. * 
(l) s&d) bet adlione exercitoria & inftitoria dixi , domi* 
num teneri ex delifto fervorum , v, g- furtum manife- 
fium commifu fervus » faP CCOlfO quadruplum flebcn fot 

(c- £)cr5Cne((}i ifl abcr mdbi fo ml mijtt, fo fan ibnbce 
^etr now reliaquere. . 2BfC f incn fo fc^bti^cn ^m^^ 
bct)a(rnmiarmag aK(^fuciiHijat)len. ifl t)0(t) imtmc 
7 Cuipa tM; QHitum ]ic^ertbu^:Rne(()tni(Ott)efl[er ^ eefc^ti 
, ber iiominus ift infcieos ^aDon / jaerl}atejau0t)em5Cncq)t 
Dcnotcn , Diefcr iujm jffl)enl)atflUic()n)ol)l&emanDecn 64)a# 
l)en9vii)art/c.g. furtumfccic, Qu, fmi lJer,DemDec@(6a* 
Den 9cf(f)cl)en , micDcrDcn^atn tlaflcn / fi p.ubUcum deii- 
Aum 6il Rcfpt ueg^do* .$iOc( (^itt iji «n deliAum prW 

vatttiifa 



s 



. f " ■ ■ "^— ^ 

Ratw harum abVonuf^. 

§. 2« |umimaucein'ratione pennU&m eft> roxx 

aeditione fiingi. Nainquc erat iniqiiiim , nequi- 
tiam carum uiq;a ipibruin ^orpor^ 4oqyu^ daa^oo* 
fcmeflc, . ^ • ^ - { 

I>ominus noxali judicio fervi {Iii nomine . 
couventu^ > ieirvuoi adori uo)c«e dedende liberatur : 
liec nuniis in perpeomm ^iis fervi <|ominium a do- 1 

inino transfcrtur. Sin autem damnum ei, cui de- 
ditus eft^ (lervus) rcfarcierit qu^clita pecunia, au- 

«Uq Pnetorts invito 4omino manupiittetur« 

origin^ ha^um aBionum* 

^.4« Sunt aucem conftituta? noxales 4cUones, auc 
kgibu$9 aut edii^o Prartorisr ^ Legibus : veiuti,£ur«- 
ti ex lege XII. Tabularum *, damni injiiria! ex lege 
Aquilia, J&dicto Pr(rtoris ; vcluti ^ijuriarum » & 

m bonorumraptorum, (5} . 

' vatuixj,ubi civiliier agicur cpntra dominum omnemque < 
pofrefTQrem bonst fidci* imo contra omnem aliam) . 

fiin5(a€(||Ul04>ni(Ct aettKfm/ ut vel daaMnim Marrigt, 
vd /erv^m DWe dedat. Jari Naturar nm eft «drer« 
ftiin» n>i( tKnnGitOTitrSf PvviHDO^fF UAi) TnibNasiiisfab 

* (t)f$unurfu(t)ce/ unDfail adt Dafat ge()a!uu f^aoen/ Ki fco 
ftin FondamcfitinbcrCetrnunffjDorbaribcn. SiOanobfoon 

fein fundamentnm nectfffarium DOt^anOcU^ (O (in^et m\\ 
bo^ ein fundameutum ncceflario proximum, 'hiX\1X Dic . 
9lOt0Cr faoteil ; Si fervum tiabcre vqIo t fa IRU^ 10 li)n - 

^dSm^ tKt is>cii' ^ar ii)n auct) utiiitaris |riKia # Q^til er tl^ . r 
nmi f^iteben ^ fo i|l ouct) w<»t uniNOig / Mf «r fur feimti 
' jhie4>tbcn<g^benufe4e« oDaiVnooxargtbCi ^iecinDoi 
' berfccrr5ie2Bal)l. 

(?) Q^; 5f>o&cr^icieM;oncs noxaics cntftanbcn.^ an cx lc- 

ge, an ex RdiAQ Praetoris ? Refp. 2>tC Impcraior ant^ ^ 'S 

' H)ac(Ciiiibiefcm§. (Rni^e jinDcviies , olt adio foni, Dfc , 
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\ Qui coMijemuntur noxati aSionem - . \ 

§. 5. Oimiis autem noxalis adio caput {equicur. 
Nam, .ii.fervus tuus hoxam conuniierit, quamcUu in 
tua poteftate fit, tecum eft aftio. Si autem in 
terius^poteftatem pervenerit , cum illo incipic ai^fcio 
^tfSL At Ci manumifluis fuerit , direfto ipie tenetulTs 
&, extinguitur noxx deditio. Ex diverlb quoque 
idireda addo i^oxalis elFe incipit. Nam > li iiber ho- 
ino noxiam c<Mmmi(erit , & is iervus tuus efle coepe- 
rit, (quod quibusdam cafibus etHci primo libro tra-, 
^idiiiuis ) incipit' tecum elle nox^lis a^o > qus ancc 
dired:a &iflet. (4) 

Si/ervus domino mxinm commiferit^ vei contrs^ 

I 6m ^i (ervus domtno noxanv.commi&rit » aftio 
^ nulia nafcitur. Namque iriter (dominum ; 9i eum» , 
<]ui in poceftate ejus eft>^ nuUa obligatio naici poteft;. 
Ideoque & in aiieiiam poteftateip &rvus peryene^. 
. . • . ri t> ^ 

fni cx EiiAo Frxtorio , v. g. dc vi bonorum raptorum» 
adio injuriarum , dbit damnum injuria <latum \fl ex 

Lege Aquiiia. Hodic ^obcn »ic Don biefcc ?rea(eric aoc 
. Umn >RuQ(n ; benn unfcrc jCnc(t>tc Haacn felbfl/ unD mttnn 
, t^ectiaget , tm ttbtn H)nm £a|)n. %>a alfo bic aaio noxa^ 

lis dominiom ^raifuppiyatlM; fOtOO fMH ttll MnCII 

(4) Dicas : ^6 ifi bod) bicfc< I)ac( / aud) tin hmx SM 
\: poffcffor fdnes Stnttbti n)egen, qui noxam fccit, (jcbafren 

fCljn foH ' Refp. Noxa capui fequitur. SBo bCC kmil)t 

t(I , ba [)al(c icO mict) an fcincn ^eccn , mt ben Stm(S}t ifat, 

JbcC mu| fUCi^ bciat)lcn ; eadem enim eft ratia. iicc bo- 

iu fidei poflcffor ebcR bcn 9hi^n , ben bcc vcnu do- 

.miQus ^ot* : ^at bcr booae fidei po(]effor bm Xmct)( . 

lauiTt , fo mag cc Itct) an fctneo Vendiiorem Qaltm ; tnit ct^ 

HCm 'iJort : Noxa caput fequitur. 3)ai 3B0C( ©jcb 

biec Phyfice oeci^anDcn, mio beijfct fo bied aU c>//»«f . 06^ 
f(I)on FiRRARius, Prof.ju^Racbucflf tn fcincn -^w*. ad in- 
fiitut Die dicbcoj^3U:t>C({i4(tt| ttc<:apacfit^^^i»Mfffr»^ 
&rv^9ibibeit - ' . 1 



Db . Nox AUBus AcnoNiBus.' ^ 841 
^ — ■ ■ 

rit, tut nmiuiQiilliis (uerk> neque cum ipfb, neque 

cum eo, cujus nunc in poteftatc lit,agi poteft. Un- 

de» ii akienus &nus nQxi^m cibi commiieric > SCis 

poftea in poceftate cda* cHc coeperit , interdidculf 

a(5lio : quia iaeum caium addutta fxt, iii quocon- 

iiftest non pofuic . IdeoqueUceteiderit de^tuapo* 

tcftate , agere non potes : quemadmodum /i domi- 

nus in lervuua iuum aliquid commiferit, nec ii ma- 

ntrmifiiis , aut iaUenaoos (uerit iervus , uliam a^o* 

nem cohti a duininum habere poteft, (5) 

* ' ' Pe filihfamiliaf. * , 

$. 7« Sed veteres quidem iioc in *ffliisfiuniliaruni 

mafcnlis & foeminis admucre. Nova autem homi- 
num converfatio hujusmodi afperitacem rede reipu- 
endand ^(le exiftimavit , & ab ufu commqni hoc pe- 
nitus receffit. Quis cnim patiatur, hlium fuum &c 
inaxime iiiiam> in noxam alii dari, ut .pene per 
corpus pater magis , quam fiUiis pericUtetur , cum 
in hliabus etian^ pudicicia^ favor hoc; bene exciu(jat? 
Et ideo placuic, m fervos cantummodo noxaies adio^ 
nes elle proponendas : cum apud veceres legum 
commentacores inv^nerimus fxpius didxun, ipios fi^* 
liosfainilianm pro fiiis deliftis poile conveniri. (G) 

TITV- 

ber Jtnectt feinem eiflenen ^)errn @4)aben , fo bar er 
(ciftc aAionem ipiit»ct (1)11 , ct fan it)a ^ fonll iW\%tnl 
fcii. ez jureRomaoo. SBcQ mi l^tngesmM McfttaiiOcrl^ 
Ctti (ibcr Stml» imtf Mr |l(t) Di; ®fra^ UiDcn / mb t^n 

' 6(t)abeit erfe^en , fetn ^crr t1et)er fiir ni(t)t^ Un ni(t)t 
cinmat)! Die9t5mif(()cOoarinaaf unferc ifeibeiflcoe extendi- 
rctmerben. ' • 

(O SBBeil bie 5f inber el)ebem a(| Scrvi angefe^n wurben , fo 

fanb au(t) t)ie a^io noxalis ftatt contra patrem , ii filius • 
fan^iliai auc filia noxamfecertt. ^kj^te a^er bcr C}!fiC 

^ Rij^or imtcr bcn ANToinini ti^eComiiicii ; alftr N^cn ftnd^ 
- (cfafltcaftioiiaiioaakt aflN)oret| tmi^fMtlciBan nict)t 

, , ■ ' • Digitized 



S+^ IK5TITUT, JUSTIMIAKI Ll^. IV. TlT. IX. 

: TITULUS JX: ; ' 
SI QUADRUPES PAU- 

PERIEM FECISSE DICATUR. 

Jk Nimalium noniin^» qua^ y^tione carent, ii 
J\ .qua, lafcjiviti, ^utpavore > aut ferkacc pau^ 
pcriem fecerint , nox^iUs a<3dp lege duodcciin Tabi*- 
larum prodica eft. Qu«. aniuja^a ii nox« dcdancur, 
proficiunt rcQ ad libctationcm : <)uia fca Ux <iliiQde« 
dm Tabukrum ifcripca eft ; ut puta, fi eqijus calci*- 
trofiis calce perculierit *, ^uc bos, cornu pcccrc foU-' 
tus, comu ptticrit* • Hax' autem adio m iis, 
contra nacuram niovcntur , locum habet. Csete- 
rom, fi gcnitalis fit ferita^s ceiiat a^io. Dcni(|uc» 
fi urfusfugeric a d^mino, & ficmocucnt, nonpd* 
teft quondam doininus cojiveiuri : cjuia dcfiic domi* 
m$ cflc, ubi fera cvafit. Paupcrics wtcm cftda* 
mnum fine iujuria faciQntis datuiri, Nec enim pot^ 
cft animal ii^uriani feciilc dici » quod feniii careu 
Hapc quid^ ad noxd<»n pertincnt aiaiencm. (0 



\ atHmi f Oi$ mdirede conira patrem Ham , tcnnbCC fi- 
lius familiiis ift unus com patre , 5c fiU4 tan^uam virga 
' fiu^ite cirflitads fiK^ere Qaofraglam (>ocari|. 

(0 €)Wr \\\ nict(# mUti/ al5 Cinc cominuario aaionum 
noxallum. 5i2o8 bciff^lObcr ; Quadrupes pauperiemfe- 
cit ? Refp* Paupcrie« fi^ijf et)i n m\ l al5 damnum unD 

9B0I1 W»i JiM bi(9to«(r iMCcnaccuratt unD faQtctt 
. nHbf danmM-u denieodor foriUrti m Xbtmit ()K| (<: 

Paufcrkmfiotu 3)ic KoiiKt nmmcn.lMcfc^ m fperi^ 

. damnum. jp 0011 jcmanb i)CCtairi / bCt Intclleftum ww^ 

Voiumatcm battt/ t>«i'9UW!fti l)i; tl)iecc n:vl)i bancn, m 
c«fc^ da^um^ (^^Uid)' 

t • • - . 
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& QUADRUP. PaUPER. FECrsSE DICATUR. 84 J 

• ' » pauperic. . ; • 

Ca-teriim lcienduai eft , sedilitio edi<^to pro- 
hiberi nos, canem> verrcai, aprum, urfum, leoueitt 
itft baberc , cju^ vulgo tter fit* £c £ adverfus ea ^ 

fadum 

s ... , ■ , „ f I I 

xam fecit, m\\it (ieinai Jf ntcftt nuecnfan: a{fomu(J auct) 
. <in ^erc Dcu^ttHiDcn erfclsen , bcn lcm 04)< obcc ])fecD le^ 

' inaaOCri gttlHtn/ am animal noz^e dare, clltleadem ra- ^ 
«Cmt matt aftionem de pauperie aw^Wmkf fO mup ^ 

1)05 tl)lcc cimn gcfeabcn qt{t)an feabcn nHcbcc (cinc Sla* 
tuc, j.g. flflc^unbc, ^JtccDcjc- bciffcnnwftt , ftc lonncn 
tDo^l aflc tciffni , ftc tl)un abcc nicftt afl . S5ctff(t a()cc , 
' tcin ^)unb oDcc ^)fccl) / f o l)ciffct cg ; 5ffiacum ()a|lu c« ii)m 

* m0( abgcn)6bnct ? Qktruin suOcilu ci md)i()cffcc? Dat)cr 
bcut }u tagc abfoiateiiMt bcn (dctKiMn crfc^ta mu^ , und ' 

8Cl)Ct t^m ni(t)t fCCQ/ Ot animal no» dedat; aacot . 
icfcn abcc i|t noct) jn mcccf cn , baf Dcr anbcrc bof l^^icc^ , 
; l)cnJ5>^nb/ bas i)fccb/ K- mc()i mug irmicct babcn. Scnrt 
i(l bicfc«acf(()c:)cn/ J?abcat fibi , bcr^ccc iilnicbtSau pr«- 
ftircn fctnloi<|. ^)iccin maccn Dic fltomtc fcl)c accurat , unb 

fat)Cn 3 acauf ' an animal palbperiem feccrit contra aut 

fecundum fuam nattiram. S>cnn mcnn baj lc9CCCCflCf(t)C< 

ui^^I* ^*^^ cuKjaotnrn^Vtcfe obcc dicfcc 
tn MC' gcgangcn mar / fo fontcfi ini^ im(t t)ic adio. 

"^nem de pauperic M^tMXf foriD^cn fcic adiiiti^m dc pa- 

ftu , mcilbec 5Ccrl ^id^tuiig gcbcn foflcn. Si bipes nocuit, 

ftat bitfc aaio aud) pair v, g, mcnn ba« ^ubn in Dic 6tu^' 
' Dc flicqct / unb jroffcn ScbaDcn an PorceJiain , (Sldtccn 

tinb bccsiucbcn t^ut^ ^Oo^abcr&cci^nbbcn^catmfti^t/ . 
\ # tiicDt-fccundum naturam fuam Dcnu mau (an DiC ' 
^unfee abrkbtcn , baf jtc ntebff anrut^ccn* ^cittcbcfibuctn 
' ^rb , bag fcbldqt au« unb triift bicb/ fofcicsil bttiiic?)tJ, 

mt l)ciffci Ki Did; ? Dic €acbfcn oa^n nocb aliquid fimiie 

• Juri Romano. ©cnU DU tanjl Da5 £ oicC auC^) noxae relin- 

^ quere , abcc bu ma|] a iKCuacb nicbt n^icl-cc in bcn vgtail 
^ Scnpmmcn ^abtu. 9?!mmi man abcc folcbcs tnli J^au^/ , 

/ mm hot) poce(V ampHus notse relinqui. fed leoeris ad 
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S4^ ^ IksTITUT JUSTIKIANI LlB. IV. TlT. IX» ' / 

fia&tun em > iBc nacicum libero homini efie dicatur» 

c]iiod bonum & *eqiium judici vidctur, tanti donii- 
nus condeninecur : caecerarum vero rerum , quanci 
damnum dacum (ic, dupli. Pra?cer has autem a?di- 
licias a(^iones> & dc pauperie locum habebic. Nun-, 
, quam enim a&oneSy' prsiercui^ poenales» de eadem ' ' 
re-concurrentes, aJia aliam confumit. (x) | 

mai$um gcfcftriebtn. 95fO bcr adtione de paftu i)at mm 

t\i (ScQ)et)n6(it f lKt$ Siicb ju pfdttbcn / troriu ile cincn ctj i 

(lenen W<iiil>^^annt)abcn, unb iMi mu0 ®u:aifc qebcn* i 

' 2>o$,flKit ntt{)t (0 .bc9 Dctt gt6)vMni. FBtTMAnN m Ouis. { 

^borg ^af Cintn gan^n TrsO^ de inM^ MwktMmm^ 
fiitii» PradHcum. gciCbdtfCf?. 

' <2) ajjcnn eine fera bcftia ©(ftabcn (but/ &a ftat felnc acfiio 

f}ai(| ferum atiimal femper nocet. SBcnH (HngCflin iC» 

> manfe cfne:9Bciic m £&icc |)icit in cWicafe, an lo- 

co , ^o im fic. fflntt tXl sBh aJify$M ifm, mdi / 

imarocnttciQiiber homo NfclxiDtgct moibett/ fo murDc ' 

bcC dominus beftiae m(!) bcnt arbitrio jadicis ex acquo Sc i 

bono , V. g. um 200. foiidos , gtflratfcti mcnn abcc etncw 
; Ser vo obcc cincr anDern ©acftc 3c5at>cn lugcfuflrt mocben/fo 
>niiiflc&er dominiis beftiKi)cttS(tat)cnl)oppclta:fcQcn. Af^ 

KomaMs ad ^dilium curulium fpeiSabac curam , u( 
, Sc Ptecae^ fecuritau profpicereiic» ae quis « obi 

go icer nt» anunal noxiom haberet. Hioc dabaHt adrto* 
^ nem aedfltriam» ^ qua JoH. STRAvCHrDs imegrum Tra» 

. datum confcripfit. 5Birt)abenjmac hodie tKrgUfcftcn de- " ' 
' ' terminir(c@n:affenni4)t^ bo^^laiTen m fol(l)c Cingcnictit 
V «nselirafft bingefeen. !Da« alre @d(l)fifcf)c i)\cct)t roar DiefeS, 
. ' lKtfcntn)ct)crDer^errt)a6i:()u;r, md(t)e5 

gciDefeiif 0lctt()A)rtfi|)affcn , mH^ befitfbin aU^rcm4i( 
mtift annfomoi/^aNr Mi edMitocn mit bcms^ydbfec» 

iaDUn mlfL Aanb^Ked^t la. a. 40. Wks 
, i^wmi (C^xt J&ter 1 «hjr (Dcfcfe/ ^bir Pfert/ abir , 
ttelc^cr |)anbe Pit)e ee f!e / eyncn tllann tobet/ 
4^ir lemet / f!n 4$erre falt ben 9ct)abtn 0el5in 
fiacb red^ten tPergel&c / abir n^d) fymc U>crbc 
t)€ffcrn/ ab ^cb in fyne (Betrerc toebotc ntmmtH 
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TITVLVS X. 

DE lis,P£R QUOS AGE- 
; , ■ RE P.OS&UMUS, 

N Uia/c.admpnendi fma>us> ^gcre poflc quemlibet' 
%homiMwn» aat ifuo noKntne^auc alieno. AUe- 
nq : veluti, prqcuracoiio tutorio, curatorid : cUin 
olim in ufu fuillet^ alterius noniine agcrejion poUc, 
Hili pro populo', ^fgto libertate» pro tttteia. Pia- 
terea lege Hoftilia permifliim crat furti agere, eo- 
rum iiomuie, qui apudiioftes eflent, aut Reipubli- 
cae caufa abellent , quive in .eomm cujus -tutcla el- 
fent, Sed quia hoc non miniinam incommodicatcm 
habebat,'quo4 alieno nOmine n^ue agere,.neiji|c 
cxcipere adtioncm liccbat *, capenint* hdrninea pcT 
procuratores iitigare. NAUiySc^ morbus. & a:tas , & 
lieceilaria peregrinatio, itcmqac aliae multa& ( juftae ) 
caula: iipe liominibus impedimento fimt, quo ini- 
nbs reni fuam ipfl exequi poifint. (i) 

tjnb entbofii/ nad^ eit bufel/ nad» w iftit 
, em trenffcfet ee/ fo tfl er unfd?ul^t0 on ^emc, 
©cbaten. 60 untertrmbe ea fld) ?tner ror fynert 
®^a^crt / ab cr »mU. Conf. ScmrER 

(1) }Bert)oc@cri4KecimAafoodn^ 

nxbCC |<lb(i , oDec pcrProcuraforcs t()tm. fjfTtWllftinci* 

. pio miCD conlideriret / Ob io\(t)ti promifcuc flcf(t)c()en tbiu 

: tie? & Refp.tiegando , fo«wnniu:jn9<mjffenSifl<n.3 €• 

t^ann iUlcCivitas , Univerfitas , Populos agirtn n^oUc/ Dd 
Var(^nOi^i9fUC %Syndicus conftitucretur. item fi pro li- 

. bcrcate agebator:; buin ocnn bcmnidC/ bcm man fol(t)er i^u 

(lalr quarftidncm ftatus inovinc ; muctflut) (tn 5CHC(()t 

- wcKn n^atc/ |o ftdttr <r ol)ncBcm (eine jpcrftoain ftandi in 

. jod^ciogct^ati/ UUOflUi^WPtrt proTOcittt (caHftHCSrcp^ 
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J^^oratoc neciiie certis verbis» nequc prar- 
^ &usgig^per advcrrario, iiuo & plerumijue eo igno^ 

* ' . * , raiitc 

■ M , — : . " ■ - ' 

' l)cu. 3)tefc QiutfUoQem awiimCii^n , muf}e er ctncii Pro 

curatoran^m f^ttmm vm ti t)Cm Turori ct^Ci 

FiifKtUcn mikm f wam tf ^M m mi^t iu cr|i(t)ctncfi 

DcrOinbcrt tocirb.cttim AAorem w bcflcOcn ^ SEBcircrbie Afh 

fentes tOlUtn pcr Procuratores tx Lcgc HoftOUl agirctt # 

' tnfon^crl)d( fi Reipublic* caufa abcrat)t , aut io cuftodit 

* detinebantuT. mH tS u6erl)aupt ^cffcc r(l ; Daf cmcr fclbjl 

* i^or @crid)t tti(3}tmt , inUm t)ic (Ircitcnbcn i^au^cDcn ct)ec 

« itt»4Bci0kvO0c(ract}t n)croca f5nncn , bcncn Pi^eu^atori- 1 
/ biftmi(6iinan|lanOw#.64>|ti^f>^«V^'*iiimif^^^^ fobicU 

C< ^rt I tt(() Ciltcn Pjmilratorem }U bcficfiCll , adibcrit 
. iicccCfifis t diffiraiitur ei^ alia»^ Iite»> «eoi iit |am di-i 

* dum, faciie tranfigicur. Ca uian abccqcfct)^ , Da^bw 

; Rcpublic tUnel)UIC , homincsque muneribus & negotiis ^ 
Utfim diilridgij fo admutine maii in civilibus Procura- 

^ torcs , in Criminalibusa5er fllCng Cl tticftt an* frcu£rare 
'(|feCr(Ki0fOt)ic(/ aUahcritts n^Potiagercre.adminiftrare» 

Itttbmnttiln^kiilicncxerajudicui^ 

* fo nennctmon ^nctncnMaQdacariimii ^cf4)i4)r(io5cr mia^ 

^ dicio , fo beifl Cf Procurator juridicc, Ot) tt mOt)! popola» 

. , . riter offt promifcue gcnommen rt)irt). ©crjeniflc nun / bcc 

' ftC^) Cmcn Procuratorem conibtuirct , i|l CUtlDCDcr pracfens 

' ' oftcrabteiis» SBann er prxfcns 01/ uno fdbii mit feinem 
. -Procuratofe mt ®crid)t f ommt uno Jcdarirt , Daf bicfer fein 

T Protitftto» fi«/^ iMfattCftt tci mWC Uimi Mandao, fottiWII 

- C< t|l genu9 f tS reeiftrirt n^CfDc e )mnc ProcoratjMrett 
conftituerc. @cf(t)i(fet c^ abcr ab ablcmc . fo mu^Dcr Pt«' 

* . vcurator fcine SBoumad)t aufiD ifcn fonncn- SDJenn abcr bcc* 
, Sleiften Mandata ni(I)irec{)i cinger (fttci jtnb ^ fo mirDDie Ex- 

cegtio legitimatlonis opponict / nullitcr procedatur. 

' S>crAUi<&cQ tite» iu mbnm ItuD in aaen n^o^l ciaQcrt(t)tcs 
' ^ tcn@crM)Ccn gcn^tff^ formuiat tHMi ^atcubtcn Dorgcfcbrtc» 
• . . U\h SEBitt ntin Dtc 3l6mcr ungcrnProcoratotts dimitticttilf 
jo fniD tte au^ nt^t mett Dott Dcm ofien Jttfe aDgcfianocnt 

SDo^er faau mn 1 Dcr Reus mu| nict)t mit mchrcm ^crfoucil 

- ♦.|Uti)unl>aOcn; ergo muHc ccr rrocuracor Da8 Dominium 
V Lith ^aDcn/ repr3Efcntabdt enim Mandamcm ; ergo tf) Cr 
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* 'DE MR Ql^O$ AGllte POSSUMUS. ^47 

; ■ I ' i I ■ ■ ■ ■ . . 

rantc coiilluuitur. Cuicuaque enim perniiferis rcm 
tuflm' flgere aut defendere» is mus ]^rocurator inteU 

ligitur. (i) • *• / , ^ , ' 

±. Tatoi^s & cufacotes quema^modum con-n 

fticuancur» primo libro expolituiu eft* . ^ ' 

TITULUS XI. 

DE SATlSiDATIONIBUS,. 

^us antiquumk[ Pe judicU realil - 

SAtis^acionum modus (lUus antiquicati placuic,. 
alium BQvicas per. u£im amplesca ie((» Olim 
enim, 11 inrem agcbatur, latisdare polleilbr com-^ } 
pellebacut» uc» 4 vidus ( elleci ) nec rem ipiamre-» 

fttCM- 

(it Reus. 35eD mi b«u jn t(u; ift tiir^iJ mfrti^er gefirdttctJi . 

li* t &i<iU i man iii in cllen Procefs-Orbnunqen Dac^ 
tbtc^n' ; man iH iiif^t i lJrti)cil , bci) Dtneii 
'!Romecn , aiif ifjn ^^p:t'ajjfen. Ccmirl) bor Rt*t« im^r ts\i 

Citun fi^pll^em Mandatarium qet^aUen* Conf. BofeHMBRt 
Jiijlena^ de Dmmh Atii^ %}\t Proeur^tlMres unt) Advo-> 

caitnftnbcrioaliinttrfiticbeti, berAdvocat orit^titetmitlMnt-^ 
'jtopf; tcrPi^titor mi(bec^ai;b; er flegotiiref. 

^^) /i» A« i6> C ^ procur- omDibus facultas datur utendi 
prociiratore^imo inNov»7f» didtiir»)M|Dic perfouae illtt* 

fires^aem^allitucper i^rocuratofos crfcteintn foOctt) oe 

miiii^iir j^ttoritas eoram» & in crimiHalJbtis oi> ia« 
^ . (criptionem in crimen* Coftftituuntur mandato ; &1)ui« 

dem perfotiti habilis etiam iufamis ajJmittitur > qui 
' Hon notoric tali^ eft; benn m\\ mainiOit) lonije difputi^ . 

^:ct/ obuticcinfamisfn) / fofoUmnnibn admittirm/ bilic 

.Aototie infamis t(l. Oefenfor fine mand^o iufcipit cfil«^ 
lam*ret» Procnraror dTe pocerat bomb vxIiS) advoca- / 
^ tum vero etfe tXk ^ignltas. Procurator fielat litls de^ 
min^s» 8c featentia etiam in eunr ferebatur» 

' " COHic 
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fiitucrec» nec licis ^fljimacioQem > |k)ceftas «flet pe--' 
; titori aut cum co agendi , aut cum fidejulrloribus 
ejusy qu£ lacisilacio appellatur judfcatum filvi. Un* 
iat auceni fic appeilecur , facile eft incelliget^. Nam-^ 

2UC ftipulabatur quis, ut Iblvcretur libi, quodfuiC- 
X judicacuoi, Mulco magis isi qui in rem fl&toSB 
' conveni^bacor , ftdsdare cogebacur, /iaKenbnonu- 
ne judicium accipiebac Ipfe autem , qui in jciem 
agf ba9, ii fuo nomiiie pecebac f iacisdare non cc^e* 
bacur. Procurator vero, fi in rem agebat, fatisdare. 

{ubebatur » rem rsiAf^ dominim habtturum. Pericu-^. 
am eiiim erat, ne icenim dominus de eadem re ex- 
perirecur. Tutores vero & curatores eodem modo» 
quo procumcores , facisdare debere , verba edidi 
hiciebanc Sed aliquandd fiis agencibus/fadsdatio 
remittebacur. Hsc iu eranc » ii in rcm ageba- 

* ' * De judicio perfonaU: ' ^ ' \' • 

$. I. Si vero in perfbniam , ab ^dBom qfoidtisi 
parce eadem obtinebar.t , quae diximus in ^d:ione> 
qua in rem agicur. Ab ejus vero parce, com quo 

agicur, fi quidem aUeno nomine aliquis intcrveni- 

. i— \ ^ — ' — 

(l) Hic titulus rede fubjicitur priori » nam qui nomine 
alieno agic» adyerfarium reddere debipt lecuram per fa* ' 
tisdationem h.e. cautioncm fidejuiToriam. ' Nam' qui i^ 
^ dejuflbres dat « ' ilie iamdat ^tnaegen Dur(() Ctn ^fanb 
&tfOmme id) cine Caumn , %\i t)at decerminafas quaHta* 

tes, unDfanfcDn; bapcsfdar, unD id) alfo ni(ti ji(t)cc bin^ 
ba^cr ncnnct rtian Oiifc au(t) mcDt Satisdationcs ; na^) mcni»' 

flcr Din 1(1) flfl^er burCl) juratoriam cautionem. Ab initio 
' nuHa ab A<^ore petira tuit cautio , Dcc Keus abcc IM10I 
cautxcnies macDcti/ fonOcrtvD alftiwiibiis fealibm»v. c. - 
Rd vindtcatione> .e. g. ne alicnaret wterea peodMefi- 
tet ut (ic faicenSam jndicis ineiBcaieem-reddefiet: Imnc' 
ut ne ficrct, dtutionerar^are debebac judicatiun foivit 

l)ctin tHt ttcf ci' D(c Aiieiiauon m4)i uiacrtpcg0* 



De SATISDATrONIBn^, 8^4? 



ret ; omnimodo latisdiuet : quia. i;iemo detenlor iii 
alietta re iine • (acisdatione idoneus efle credicur* 

Qaod li proprio uuiniiK alitjuis judicium accipicbac 

in peribnam > judkdtum folvi iacisdare noa cogeba^^ 
wr. (zj 

'^us novum. De reo. 

§. 1. Sed hodie ha:c aliter obfervantiu*. Sive 
tnim quis in rem adionc corrs enitur , live per(bnali 
fiio ncfmine» nullam iacisdatiOnem .pra iitis ^ftunaf*^ 
tione dare compellitur.- led pro luaxnntum perlbua, 
<]uod/ ixi judicio permaneac^KIL^c ^d cerminum li^' 
ti^ : vel comriiicticur (ua: pAmiffioni cftm jurejuran- 
doj\ quam jura^oriain. caationeuTk vocaJic 4 vcl nu- 
dam promiifionem , vel racisdaubntm.pro. cjuaUcate 
perlbnse fiia? dare compelikur. (3} *' v ^ • ' 

I • ? - • ^ 

^i) SBCi) DCIim Adionibus perConalibiis VOOX l)ie cautio 
* nOti^ig. Erat quis obftridus ex debito vel comradu, 
JDa5SClKUU(()^auft)K ha^reder. £rgo in a^jone petloaMi 

" Doo faciidabatttr. Qfte^ murDcl^sec tkxi '}iienDcnwg# 

IIM^IMC Reos in n^i viiidicatione itnWcn iattsdare. nm 
judicatam foivi , Vcd jodicio fiRi, uilD in folgcrrtxr 3«t 

^aimau m(t)t cinmat)l Die reos aiijcit angcbaucii / ut faiis- 

. d^rent , imo juratoriam admiicrunt , ab iis pr«cipuc « 
1JUI mobilia bona pcffident, ja DicfC repromitrirun Mop. 

NooDTafrec Commemartc aii f mci)nci m(t>t unbiiua/ 
mm fplu 0o4) noct) taifcn , licct immobiiia poaip , 

deant > Dcnn ii auf voiumatm Itni ia jurejitf 

fando OtKC itl f4)0n religiofum quid IKMTt^anlXn- ftc^ aCf ' 
mcn limw pmnitc itcil mt juratoriam cautionem » RoaMOii 

hos carccre con(kringebant. * " 

Jure Qovo icus cautionem praeftabat 9 ^quod vclit ma* 
ncre m judicio , ^% CAMiit) JvsTmiAiivs(^^^^ 1 ba^ 

li^ Tcus igiat xixisfi. flid^ caTiten loUc , lonberii Der Aaor ott 
. ^ kin, bap erlicem ti»8e pwfcquiren , ««l) ©cnn fc^m- 
dcmnirct njurbc / dupium foivere. i>al (DurL c anci' ge« 

' ' rillDcrt^^ AW. 112. 6aCl' nurdecfmam .'itis partem iUbe*.^ 

: laftUn HfciriDig r l)al)cr hat^^n cuirqcflcnjenmt, unfcre exccptio " 

' %i <¥|^<06s I «9l^#^«n7 in iaro i;aO«|y («(^11 m ^ 



\ 
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. De prooirMtifrJe ^Beris. 

5. Sin autem peiyprocuratorem lis^vcl iuFer- 
tur, vel falcipkur ; * in d^toris quidem perfbna , fi 
non mnnd-atum aftis infinuacum cft, vel prxlcns do- 
minus lius in judicio procura^oris fui perionam con* 
firmttveric, racam rem dominum habicurum iacisda^- 
ctonem procuracor dare compcllicvu: : eodem obler- 

* vando» 

Jure Novellaniiii. ift clbit ni(^( / fOllDtm bo» ifl M( 

poena temere litigantim^a^n^efen* Z>Cim ba 0|Tt mCii^ 

Kbclien rfl€flt</ mxmt eincn ^Droceg an ^alj marff^ 
unbfolrtxnbernacb nicfct profequirce, WoMur baf er mi(6 
inDieSejaWungbereportulnbrdc^te/ inbem bie Exccuto- 
' res Litiutn falf^ na(t) t)ei: i)r6{fe bec etngefla^ren @(imma 
cmniiifni (o toare^ n5t^ia/ burcf) bicfej ^mU t)ic i^ro. 
leoz tkt Aaonim ciniuf(()cdn(jtoi* Da 0c nun a tem- 

pore exhibiti Jibelli intra duos menfes liteiD comeftireit 

UnD cavircn mnfff n # bie Expenfas litis in tdXmn fuccum- 
bcntix JU reftituiren, ttHlC^e nacftDer Ntvella y6. c. 1. iu 

. >cm jcl)ent>en £t)eil ber in Den Libeiio embalienen @umm 

bcjlanOat» &ttiidare i)ci^ eigcntlicb per Fideiulforea cavere. 
Xicmt pcir pignora caviren tfl flCfdl)riic() / pifpora eotm 
certam habeiit aitftimatiorem , fie mfK^Cn iUle^r ni(()t i\U 

reict)en. £)a[)ec6ldNttnanaiii m^hn Iw:cr(lca4)cni# 

fotgci Pignoratitia utiD enblicf) Juratorta, Da man abcc 

CCnmup^ fe nec fidejuirores , nec pignora habere poruif- 

fc. ^em julafleaber Da c^ ex reguia fteiffet : Reu$ nun- 

quam fatisdat, Ador vero femper, fo l(l (^Vf6b\!jXif^ 
li^Cri Ol^ Dic Caution de Ui;» impemls & pro reconven* 
^tiofiet baUO ObCt Cin Cqpt reconventioais anflCtal mui^ 

kb ni9( ctnc ecsenfot^crunslE^atai / t)oi)er ftc in manrim^- 
fl»aiibus ni(t)t flatt finDet. Qu. sibcr mic ^od^ mu^ bcnn bKr 

. fc Caution beficQct IDcrDcn ? Refp. 3>iefe3 ifl ein arbitrarilrai. • 

5n ®a<tfcn i|l fic im |)oct)llcn auf s -£{>aler. 2)ie Cautio 
pro Expenfis tau t)on Dcm Rco aflejtit an Den Aaorem (jcfoc^ 
Dert JDcrDen/ eg mirb auct) t)aranf oe(pro(t)cn. > 3)cr Reus 
Darf alfo ex reguU unDorbcntlublcine Cauti^okiiiicn : nifi 

praefumtio aut dilapidationis btoorum adiit. Bil 

^if(^m iKibcnDicM inNfpni mt^ t fo dcnw 
^i;t;)»»naaent)(9))C9Caua!imjiefo(p^^^ > . 



Satisdatiokibus: 




vando, &fi tucor, vd earator> vel n\ix tales per« 
ibn^ y qu^ .aii^narum rerum gubernacionem rccepe-^ 
^iht^ Ui«m qinbusdam per aUum intiQn^ (4) 

a I 

De fr$citriUore rei prdfentis. 

4« Si vero allquis convenicur : £ quideni pra?^ 
&fis^prOCUtacorem 'da^ palratus eft , pociift vei ipfir' 
in judicium venire, & fui procuracoris perfortamper 
fUdifMM folvi iadsdadonem iolenni iUpulacioiiQ 
•finhare, vdl extttt judicium iatisdationem exponere, 
per quam ipfe fui procuracoris hdejullbr exiftac pro ' 
omnibus ji^^cmum /ikn &dsdacionis daufiilis* Ubi 
& de hypocheca fiiarum rcrum convcnire compelli- 
cur : iive in judicio pifonuieric^ iive excra judiciuni 
caveric : ut tam ipie^ quai^i haeredes ejus obligentur. 
Alia iiifuper caucela, vel lacisdacione propter perfo- 
nam ipiius exponenda > quod cempore (encentiae re-* 
dtafulae ia judicium veniet ; velf fi non venerit,^ 
omnia dabic f^dcjullbc'» c]U£ in condemnacione cun« 
cinentuf , niii fuerirpfovocaoim. - . • ^ 

/ De pr9CurMore rei aAfintis. 

, $• $• Si vero reus prxfto ex.quacunque cauia noa 
£ierit> & alius veiit defeniionem ejps fubire » nulla 
dif&rencia inc^r adlioncs in rem vel peribnales incro- 
ductodaj poceft iioc fifKrere : ita camen, uciacisda'* 
tibneni jniU^tmn folvi pro litis arftimatione praeftec» 
Nemo enim iecundum veterem regulam (uci jam di- 
.i£tu4i eft) aliense rejl (Ine j&dsdationp .defenfar ido* 
neus incelligitur, . ' • - ^ 



(4) SBifl)er i|] getvufen roorbcn , quid jwris, fi ipfc AAoc ^ 

& ipfe Reus comparent. Nunc dicendum , fj tltil 
fcem Procuratore b<fcf}n{fftt. ©et Procurator Aaoris bat 
tnttDCbCt Cirf Mandatum oDcr x(\^\. f)^Ux etft Mandatum 

^ JHiib A Caf. 
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^ Qya^ oninia apercius & perfe6tiui$' '<]Ue^dub- 

no iudicidlfum ufii in iplis rtmun dMimientis ^ppa- 

• Viihdcftfrma.obfervfmda. } . ^ 

- §V7» Quam,foipiam ioium jaiJMc tegia .UTr 
*bc, led cciam. jai omnibiis noftris provinciis ( etfi 
^opter itnporiciflu;! iorce ali^p^^fiij^bratur } Qli^ierie 
^ceniemus { \ cam iieceQe (it > Onxnes prQyindt9 » ' 
(jjuc ouuuum,nQlUarum civicatum, id eft><bg>^c.re-- 
ij|idm urbem» jcjusipie :^i(b:vind»i fequv ?^Wr \ \ 



! 1 





N Caimcm / irittp tt foli^ »bn IMII Principal forbcmi 
. @l i|l ja teiri {atftis.nrotlirator , (blltlllli ad* AAa coflfftitoi- 

',\ tiU ^fltabcrtxcProcuraior hittMandatuni, foijl ereirr 

* falfus procurator , ergo etiam non fatisdat. SGg^ 

' tSonmaAt i|l , Da jinb lauur Nuiiitdttn. 5Benn aBcc jmot 
cin Mandatum aufqemiefcn werbcn fan / filbiqefi ater gKdn^ 

flel |)ai I alSDenn mu^ er cavirsn / rem gratam & ratam 

, . habiu-i. 3)aiiM|.9Nr fcifl^ei^er be([ang€n mcrbe / fo i^ia^ 
i)(iiniidu>ncrtnnenii)otl)crM m &enm#cii&ccid^cn/ einc 

(S^mjffcVifoftul aufgefe^t/ !Mm9 IWUl ^ntkis nitttaiidra^^Mciir 

* tenmu^ €d()at auct) 'fciww^*«"«/«fl*» Hlcep^. firen/. 
eine aufgefe^t, n)el(l)e febr gmift. 5H5ennl)er Reus nufitfelbfl 

I crf* gincn n)iQ / fonl>ern ben Procuratorem ad ada confti* 

' tuiren , fo ifl aud) f einc Satisdatio ttoibiq fonDernber Rcus 
\tiupflelolieniJudkatum foWi , iinD 5c» Dcm ©nD^ urrtjnl 
. fdblfcHWW» frpn / ^^^^ ni*^ »m)t »irb. ^wt 

ein Proairator^Aaori confangttineus jgOr fcin Man«[atQau' 
fOB)UD« CAUUtnewi 4« lliatlafivni ' ')v 
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PERPETUiS ET TEM^; 

QU^ Ab H ^^KEDES ET IN " 

■ ^«es/quacex-l^isej^sjtnAiai^ eonfblto , five 

«c facm Ifoiift^fuu^m^^ fj56fici(cuiuiu:,.^erpcciio 
ib]ic"ifo' ;^ijticp^^'s .conipetcrcVf-donec, iacrse conftita- 
^ tioncs c^ai in rcni , qi^am in perfo™m,,,a<ftionibus 





annuni vivefe' : nam & ip(uis Prxtorii ihcra annum 



niodaC . lufti cjuo^ , q^uainvis ex ' 

ip6i^<jB^3JtOW . wdictioue profiifc^tDr ; t ameu 
perpetno datur* • 'Abfttrdi|ii> ^'^eninv eile* ^ftimavic, 
.antio eam tcrminari. (i)' '''^' *' * ' . . * ^'- Be 

(Btrfe l]Kib<n bufe iDrtatung qcmbclr , au* Alexandkr 

' .CiiAs$.'^NAP5 rtitCQtlCt I hunc a ritulo de Adiotiibus noti 
^pSc- djsjungcndum. 5)ic Mcthode i(l fret)li<l) fO accui-at 

f , imt ieQi f ommen niK& i. neuc DivijBones adionddi 
<»(»/ b<r(Cfei(|^i)aaifE(Hm>. ptd^MWlat/ ofifiiii^ 

>peiMf.(dMWiUittterr^^^ qaatiftuflft tiemMlNf* 

ftni poteft. : AAioaber t(l ein Jus (juacfitum. Siitd) Dec 

/ (>ai man ffic gut befunbcn / eine iti cictentiinireff^ 

quo^Jura & A6liones cxtingucrentur , n)elc()e^ fub Thro- 

»^ ii* i|iMal)cii. Mttkman faa^^ (li^V^t^an^itm ' 
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§, I. Non autem oamcs adiones, qiiac in aliqueni 
«uc iplb jore coropeeiuu: ^ aiit a Praetore dancur &c 
in hxredcm iqae <x)mpeti<iit*5 '^a^t dan (bldfit. ^ Eff 
enini certiflinia iuris reg^la , ex o^ale^iis pcenales, 
ft&ioh«f itUutre(fem rii nok <BoiiiptceiRl: MlEiti,far^ 

'i < - r / . ^ \ Cl, 

tcJ Aftoris cuu gtroiFe Negtigence, bajw jtct)nm fcin 9ia!)t 
• in 1 1 ct)cr bitiiiiuiicrt. Copf. Gui^dungii Diff. Utis a»- 

tejl./eMper ut'$r$ Caf. i. iV 2)a llUn DOrftaO AflC A- 
^iones civiiies perpeoiap nttCIAy ttRb man tlnqtn fOtlUt 

j^tnn aiaitmoltc , \o mftb jmiif^r, bat Die A<^ionii 

^rcjacsiamobifibus t|i 3-3ai)rWl>tfefcriWr«t fcoai0QCIt#, 

^yM^i nod) 6a(t)fcti^9ic(t)t iii cimin 3al)r 6. aDo4)cit juiib 

5. iSagcfl flCf^icl)et. 3>ic AAibncs %rQtii unmdbilmm^ 
abcr murNn inter prxfentes in 10. inter abfeores in lo. 
Sabrcn pr«foribirct. 5)iC Adione^ pcrfonalcs abtt ex 
ConrraAibus ©UClVn in |o. 3^r«l pr«fcribim# 

^ro man bicicnisj^. Aajooes , qux uitra xo., ^nps 
rant, tuKt) pcrp^tuas rtnnct. ^ennobf(()bn8crcri< in bei * 
twi VL m^Tabb/ Mf UfocapbriingcfnNivoHiiin 
l^mmt bo((>idmae bencn a^tii{bi»s fim 3icl ttnD^aa^ 

porgcftricbuw fonbcrn c^ Jilnur p^r atccidcns acfommcn^ 

m etiam adio exclufa cffc^ ^^^^^^^ifl^ Acf^iotics , tHt nie(>t 
fcSer ao. 3aftr baurcn , i)Ci(fcn temporales* feu ceipporariae. ' 
'^Jemforartfc aftioncs funt^qux intra ccrtam tempui dan« 
[ mri VtCt aftio doalbo corruptbV cft^^oim pr«c6^ 
fift^ ftcm .poMialc$i<miea^ • £ed prdetoriar tamcn non o^ 
miics-extinguuntiir une annp.. tSinigC OU jX( 
manifefti baiirci (dnger / qose eft pcrpctoa » ut «Aio ei-- 
. vilis. Racio»bcr fur maoifeftus tjl fonil capitarrier geflcaff • 

iborbcn ex ll. xil Tabb. biefc5 bat bcr Praetor aufgcbo&ciii 
' bo(t) t)at er tmai gcfnffcn , nemlicb ba^ biefc Aaio fo lange 

baurcn foQe , quamdiu oUm perfecttiio ca^tati^ darabar» 
iX)ariia4> 0nb tinig^ A^iones praetoeia? rti perfccatdriatf » 

«ib beure^fo binft ttil tie^vitai. jQttaie eiU 

^^aCKl tfl prmria getbeftn , dnrabat lo. U 9^ 
annos , vid. fupra de Ulucaf. 2Hfo baurcn afle 
; ncs poenalcs inin i-3al)r/ bie Rei perfecutoriae Obcr/ fiv« 
reales , (5ve pcrfonales, fo lonflaWbic civiles, auSflenOItt« 

mii 4^ ief<^riai bic OAIW D» Cill ^^M"^^ 

:: ^ omoci 
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_ Q, vi bonormii.5:ttpcorum* injiiiiiram, damntiniu- 
Tix. Sed h^ercdibiis hujustnodi adioncs competunt» 
nec deneeantur , exccpta iiijuriarum adtione , & fi 
qua alia fimifis inveniatur. Aliquando camen etiam 
cx concradlu adio contra hxredeni non competitj 
veluci cum teftacor <iolo& veriauu iit, & ad k^^-* 
2 . 4cm ejus nihil ex eo dolo pervenitr. Pcsnales aiite|n 
^%0^ox}Q$j qms fupra diximus » fi ab ipfis principali- ' 
bus pertonis fuerinc conteftaup, & iiaeredibus danciy:» 
& contra iiarrcdes tranfeunc» (z) • ; ' 

Si pendcntc Judicio rem oBori frti^feceriU 

%. X. Supereft, uc admoneamus, quod fi ante reni 
judicatam is , cum quo a^m eft, fatisfaciat adton, * 
..oiticio judicis convenic eum abfolvere j licec in ea 
* x:auia fuifle^ judicii acdpiendi tettipore^ ut damnari 
deb^ret. Et hoc eft , quod ancca vulgo diceb^ur, 
omjpia judicia abioiucoria eileo ^ 




onmes pr«coriae rei perfedatoiiv tamdiu ac civiles. 'Di» 

* cas:@o&aftltlll>hrl<mifraftioncs tcmpora^ ^attfam- 
matice , 

porarias ncnticn / abCC Cg n)Urt)C DO(0 Roihanos bicf* 
Denominatio bcl)altcn refpeftu praetoriarum. C< Oicbt 

• mgit, i»el(()<nid)tldn9cral5cincn>Konat,3:ag:c. baurcn, 

■ quas Stryck tn TraB. dt A^hmyus recenfer. 30. ^a^C 

i(l iiM^ l<0 fccncn JXWf*cn cin Secuiumflcrwfen, barufln 

prxfcriptieo; tUf^imfen jie jttridice perpetn», fapmiU 

enim aliquam pcrpetuitatem. 
(i) Qaod ad fccundam ditxfioncrti attinet , nota , adio- 
' Aem perfecutorij^m dari hxredUius comra hacredes » 

r« c«ex maino; *!|Dcnn l)UHaeredes repraefeotircntnafledt 

' DenDcfimeium, unt) ijlDa[)erfeiii3nMi(fcl , baJfte W^A. 

aiones , ex cofttraftu defuoAi nata^^aben / qnia non 
folam pro nobis. fed & pro haeredibus contrahitur, fie 
l)aben auc!) aflC AAiones ex delifto, bic ni^)( ad Vindidam 
SC^Ii flHC iH( Aftio iDjoriarum. Qaxdam aittcm dan* 

H bli 4 ' ow 
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TITULUS XIIL 

DE iiXCEPTIOI^lBUSi 

Cmtinuaiip. Ratio ^xccptionum. 

SEqiiitiMr , de e jeceptiohibus i£{piciam'is. Cotti- 
paratx' uiicem Innc cxccpLJunes detcndendorum 
~^Conun gratiao cumquibus agitur. ' Sacpe enim acci- 
«ffiti ut, licec ipiii pcrfecutio, qua ft^hor experttiir, 
jufta ilc , tamcn iiuc|ua lic advciius cuni j. cum qua 
•gitur. (i) * V- » ' .< 

tur hacrcdlbii?, fed non conrra h^redem, banr> titfc (tnl) 

J perfonaliflimjc , delidta tencnt fuoi. autores , c ^WU 

i-v S>a irt)atirie^crmemcadciinquifa, damm?m fecit.fafatt 

^;.t(0 iPOl)l contjTd delinquentem nogcij / om vero contra 
* li.trcdcm' delinquentis. Noxa enim fequicor r^put €i* 

jricn^(ij|l| y.c* pater iojuria affeAus morituri egode^* 
^o a^ionem inAitucre neqneo , quia ad vindicaiam re»- 

^ diti de p4ttimonio vero tuo nihil abcQ , aljO fanll t)ll 
*r O^rt) ^^^^^ tlaaen/ nifi aflio jam a paire fuerit inllitu- 
ta Lis i|l fil)pri contcftifil^ ba muf; bCr ha'rc& per- 

. fe^i ob qu^ contraauml . S)enn cinjc&mtDa* DaOiriitt 

, os^iie ad fiaem (tU5iUba(Cen- Pater.reus qiiifi cotitriiu^ 
adtt ie ret judicatae fati&fiiAunuii > nbi p^^mt^ibi ,co^ 
▼entio lion (aficun^ pr6 iiobtss fed' & piro 'hxredifius. 

XO Bic A6iones fmb \>it 3Batfm Dec Adomm. giun. 
timiim Die Detcnfio oesi^ei^ l)iie|<tn(i»mimn iMMi^cepuo- 

. ves \U flatUU» Nam dum comra te ago , ttt reus excipis> 
, te defendis ^ afiionem meiiii tCv^iiientioneiQ vepcliis 

btfitiitt oiier M Rei DeYeofion dieifien^ Danntun , tnk^ 

ir ilc^ ouf Die J^quhdt berutfc , unD ob imac cinc Aaio 

fperiem verofimilitudinis ()iU , fo jicbet niau/ ©anuber* 

tiad) Dic /Equitas confideriret tt^irD/ Da^ mcine Aaio ^nuur 

^ fumnio jure ||at( t)at/ ex poll fa<f>o abcr cvanefcirct ? 

Xenn ob^ nian ict^nvui^o Die Exceptiones t^ciUi io ^^c* 
ceptiones fadti & juris » . fp |lnt) Dii ctilcn C0(t) ctgcntli^ 
ilintv £xcc]p li 9oe<* ^iec 9lKDttt primurto Excc^(iQne$ Ju- 
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Exempla. QuopL metuj caufa f de d^la f^in faButtlf. 

§. I . Verbi graria , fi inctii coactus , aiic doio in- 
4ii^us 3 auc errore iapfus , ftipuland Ticio proitiifi- 

fti 5 quod non debucras pronrfcterc palam cft , jure 
civiii ^ce <;^iigacam eile : 6c attio, qua inceadicar» 
dtare Ce.oporceren efticax eft : ied iniquum eft, tgt 
' condemnari. Idcoque datur tibi cxceptio ^ quod 
^ieuis cauk, auc doU mali, auc iix i^ctum coaipqii-^ 
.ta^a^in^pugnandamadionecn. {2) . , 

•^t. • De non numeraia p^eunhs 

/ . §. Iiem juris eil , ii qais quafi credendi caufii 
pecuniam a ce fiipulacus fueric» nequi' muneraverit. 

Nam eam pccuniiim a tc petcre poife eum, ccrtum 
cit> darc cinm tc appaec» cunijex pi^pulaciQne tcnea-* 
ris. ' Sed cjuia inicjuum eft, eo nomine ce oondemnar- 
. jiy placcc excc|Ciunp^£ficujui4;ji}gU;.iii^^^ le.d^- 

t * ; 

' " tii tr^SattW Etrepnofiis'bii<n fvaxi femedU |iirk 5 St 
4e fado 'difpflliifuf ; lidri eft creiepifio jQrb, fed tiegati^. 
A<flor cnim fiirtuno jure tecum iigit, Dll abcc i)atl nOCl) 
aq itat m D8i* ^irf)/ pe.is liberan. Nam fi foIviiU» jam 
Ijberatus es. 3« nietu centumpromilirti dare, fum- 
' ^ mo jure ri»! Ini tCl)Ulbig jU bCial)lca , fcd allcg^tt «4|uiM- 

' cem. S&tmanbuifi tKU mit Der Exceptione nim 

^ iiQtnerat^» pecuniae i;t)t) ttt Expepcione Pacti conTcndi ; 
(i j S\ quuhmr Exempla i ^jtdmetus c^ufa^ ubi aAorftri* 
■ fito iorc agit ;"rcus ^ceprionem metut opponjt. In ci- 
viraie nerno cr>gatur. SRur; jft cbcil lUCl , five quis 
. ' non habeat aAioncm, five per excepcionem ea ciidatur, 
' Hodje i^raudXin mX ft^ nict)t mel)r , cenfemus enim 
» Jjrfo jure nuUum , quod vi & coacftione coaluit. 

* ' fccn IR&mcrn attr ^ man nur auf bie Stipuiation aeft^n/ 

bi^lMCPnetQr fam« Dal |)etftExcepcio jurist fo UilAUd) 

nilt tcr Rxceptionc i^A • 8^r fct) Dcm ?l>afcc im^ bem 
Patron Dactf i(!) bic Exccptiottcm doii iijcl)( ncnncn , fDn^ 

bcrn l(t) f(t(J« Exceptionem in faaum , i. c. icj) faqc mcOt/ 

Da^ cr Rii0 bo^l^atttej; SlBeife-beirogcu t)a6e ^ fQubica t(i; vt^ 

' Hiibs 0) 
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Akndi debcre. Cujus tempora nos (iccundum quod 
jam (uperioribus libris icriptum eft ) conlUtmione 
.Ijoftjra coar^lavimus. (}) 

$• Praeterea debitor» (i pa&us fuerit cum cre«. 

ditore, ne a (e pecunia peteretur, nihilominus obli- 
gauis iiianet : quia pado convento obligationes noti 
omnino diflblvimtur. Qua de cauia eflicax eft acU 
verlus eum adio, quam adtor incendit, (i apparet eum 
dan eparsif^ : ied quia iniquum, eft » contra padio» 
nem eum condemnari , defenditur per exceptionem 
pajii convcxuit (4^ 

.i.' Dc jurejurando. 

§.4. 'AtptSi debitor» credicbre defererite, jurt'* 

verit, nihil fe dare oporcerc , adhuc obligatus per- 
nianet' : icd quia iniquum eft, de perjurio queri, de- 
(enditur per 'exdeptionem ^uris^randi; In iis quo- 

2ue aftiomljjuSi quibus.in rem agitur, a:que necet 
iris:i[un( ^ceptiofies: veluti-> li petitorc defere;nce 
polleilbr juraverit, eam rem iuam elle, & nihiltfmi^' 



(3) Exceptb Miu wmerata peewua niK ftdtf imm 
ennitim. ifl Diefcfi feinc Exceptia fafti , n>ic man vul^ 
go rctet t bcnn id) fage ni(t)t , me non dcbere , fed nihirr 
accepifle, adcoque habere me exceptionem non nume- 
ratac pecuniae, ta fii3( alfo iKtfi onus probandi auf JMI- 
AAorem« iixGeptio doli cftj^^remtori|49h^c veroiMMk 

(43 Mevio agenti ex Mbtnb^ppono exceptiooem paBi ie 
irwf peUTtdo. 06 nufl gUid) Cin Padum ftiae Obligation 
produciCCt , fo |)abe i$ bOCt) exccptioncm. t|i 

tinbiaig , 6a t)u mir einma^t 9cr|proct)etit)a|I , nxtji ^mt 

verbis folemiibus ( DaiUt ba tCOre cUei4)t deciditfti ) ' 

. fioni)crD nudo paap, bafibu ii meM: Donmii;/ nort^ UKt' 

, mtmcn f^rDetRiD^fll^ , fi jam tamei^ riepetis ; U- 
cet ereo iure civili oon toUttor co obligatio , camcn pa* 
Ao toUatur aecefle eft. ' \ 

' (s) 
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»us petitOT candcm wi^IiccL Lket enim venirti fit, 
quod intendit, ideft, rem cjus elle i iniquunj.ca- 
niea eft, ^l^for^ conctopfmarL (j) \ , . ;* , 

$. y. Item, jfi in judicio tecum adum fuerit , fivc 







•J 




r 





. , §i Hie cxcmpli cauia j-etulille fufficiat. Alio- 
qui.qugm cxjjQultis variisque caulis excepciones ne-: 

t£fcarum liljris intelligi poce^ ^ \ 



(s) J«i#ia«Ai> ^ficri Dic ^ijmter mic cin [«lattm onqcfe» 

^ (^n. Jurcjurando crgo ohligatio non lolliturj fo IDCs / 
. tlig dWper pa<ftum ipfo jurc. h. e. ut ftatim ador a limi- 
ne judicii repellatar , fonDcm pnBCorpercipit| jura- - 
tUm effe cxtrajudicialitcr , abfolvit reumj Denit lll 6CC ' 
Exccptiqne jurisjurandi rottimC Mt| Otlf M Joramcnt , 
m tUb ift «qnitatis, tMlf/ba tXT (NACff Ct aiff cin jttra^, 

ineii^aMfommai taffcn / cn auct) oabco blcibc v . 

Jj6) 3u bCC Ekceptione r« iu4kat(t UUt) transaSims AOt 
V CiJr Reus bie Pr«fumtion oor (lct). Res juilicata militat ' 
contra Aaoccrti, na* Dct ^cil fiOgt Cr ©ic&CC Iffo jurc , 
..res judlcata noii loUic adioiieiii* 9ki(tH09()t^f^ M( 
604)1 f(0im mtftCltiiUtt iflf fiim aMUMis . t|l 
. dSI<> nit^l appellircl ©Or&Cn. S5ic Judicatio per fc non 

toUcbat atfiionem. ©enu M\t fepn , ba^ man no(t) ci? 

. nigc Argumcnta gcfunNn, miaima vero circumftantia 

- variat jus. 3^ fau nic()l ^{ivSj fagen ; 2)u i)aii fein Jus, 
fonDern id) mu^ cr(lfei)en/ ob c^ etmaein divcrfus cafus 
ober ein incident-PunA fct). Staw 'vSi abctMKifcn/Da^Die 
. ^(Ot (4)0» cimim^ dfrjjctban icw, fo vMb ir repdliirct. 
(7) ^ bem §.6. ioirb (ebi9li(t)aufblcPaod«aai remittircL . 

r »0 mct^rCCC £xceptioiieftiu ^libCI)^ ' ^ 

» . • I 
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$.'7. Qufirum qiKnclam-e^ lcgilnis, A^el ex iisjquai 
legis viccm obdncnc ^"Vei ex ipliut» l^ra^tttns jdnMi* 
Aione fubftantiam<apiun(. (g) > i 

•^i 8i . Appcliantur autem cXceptiOAcs tXix^ jperpe-^ 
tilat 6ci^t^miiAai\J^ {9) ^ 

'•'^ ■ '■ -Dt pefemtoriij,'' " . ! ' " ' , 

§. 5?. Pcrpctux & pcrcmcon^ iunt, qU:e iemper 
agcntibus iibftant 6c Ifemper irem^^^di qua agicur^ 
peri^une'^ fqitkiis' do&nnad^ Sc^qtlod 
metus €auia Udum cft^ '^ padi cowenti , cum ita 



. . 



cobvehem; ne onuiitib pedumia jpecor^ciirw 

' 10. Tcmporalcs atcjue dilacorix funt, qux ad 

qisalis; eft^i^i «onTOtia^ifiriCunft itaftcofivfuicric , ne 

incra tcrtuni teh^ipu^" 5i^erctur : veluti, intra quih- 
<jucnniu$i V Ka^ii i^^^vp; ecr tcmpore/,;n0h impeditbr 
a<D:b'r* reiii rcxequi. • • Ergo li , quibus intrp cercum 
^^K^^^^ff voig^tibtus ,objicitur exceptio aqj p^^ 
tonvenci, auc aliaiiiisilis^ differr^ ikkeiiti adionem» 
& poft teoipus agere. Ideo cnini i3c dilatoria: ii^ae^ 

• » .1 ' f - 1« »"■... - »• • • 1 

* • ' • •■ .■ ..... ■ ••• ' * f» 0 jt 



CS) 'i)i<^»i>€rc Divifio Ixrcc Exceptionum tl)eift fclc^ie ia 
9!rvlk€ iL,framMi , iia(t)&em fah|)l l()Ullit0 in Legib«s« 
li)CtU ia jure PfaeuHrio grunbttUv. Exceptin ^od^naius 
caiHa» doli, eft piraEtona , dvifis eft ExcepdoSCti Ma« 

cedoniani Scc. . • * . • • ^ ^ • » 

urias^ iitttfUn nmtman Olf^ P^cvpecuas, quap tffeatfblK 
tfem perimunt, quod perpeeoo obftam. 'E. g. jpr^kn- 
ptio eft peremt^a» item ^uod^etuscaufai doli, paAi 



coiivenu« ^ 
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exceptiones appeliaiitur. Aliocjui , ^ iiura tempus 
egerinCj obj^dlaque iit ixcibptio ;"n€^ue eo judicio 
tjuicqiiam conlequebantur propter exceptionem, nc- * 
que ipoft ceiQtpus olim iigere |>oCieranc » cum cemere 
rent4n |aiiMtdii iclddilceb^c^ &-iionfiimebant. Qua 
ratione reiw amittebaiit. Hodie autem, non ita ftri- 
d:e hoc prc^edefe ^okunus:' ied eOto > qrii ante teiti- 
|>us adtionis, vel obligationis Htem infetre aufiis 
iit^, Zenonkiia: xonftitutioni fubjacere cenlemus^ . ^ 
qtmmr (aemtiiiimus legislator de its » quiliempoiit 
pkis pciicrint, protulit : ut & inducias, quas ipfe 
ttdbor Iponce iiadull^ic , vel quas natura adVionis 
IRifnciiiee, 'fi contenlpferit y m duplmn bfl^snt it» 
cjui talem nijuriam palli Cnt ; poll eaS finita§ nou. , 
diiterlicem lulcipianc» nifiomnes expenias licis an- • 
tea acceperint : ut^dores tali poena perterri^ tem- 
pora iiuum doceancur obiervare. (xo) 

^ ■ ■ ■ ' ' 'I 

o) £^tin(R bcrcr D$ia$pr$dmm iflietiK' sr^ffc KntfU/ & , 

hae litem oon extinguuoc &''fimtmt> fed Unctim eo 
•.-tcndunt. ur fiartWatter Debco poft temptis/ttnmte 

5 tempus petis, item li conditionalicer debeo , afiio noa 
'Vperimirur, fed poft iltud tcmpus revivifcit Conf Ol- 
tit.moRV, Ciafis /iFisenum unt) Clafes Kxccftkjinmy mt ^ 

'^ Vii^ Ktyiws'Jc 'Ex<^$hm6usy ml(t)t\: ein ganQilS&iul^ 
^^lNmtiscf(t>tiiD(n^'man fatt^ ^i0c« f^mbm de perem* ' ^ 
«^Htfriai «^batfctf ou(5^cr^od^(nia6<rnt(0t9ic6(M: Zam- 
- cni A Fjx€pt'tmk$f, mc^iict , ntittnl&nncftc nt^itaOcrpe- 

cificircn t (onDctn fic feijea infinirsc. Dilatoria? |)eijfen uec^ . / 
«Riltt^cbe Sinrelxn , unb peremtori^ <cr!fbi'lict)e iiittrebcn* 

Dilatoria ijl e.g. excepiio lltis pendcntis, fufpedi judi- 
o\diipiax t^tjnini nimis «uguQi, loci non tuti > feriarum &c« 
^/'tion omnes rccenferi poffunt, tmrUUt l)aUci(t)auf RiviMi 

ni(&t fbn))crit0 Dicl DicSormnlnfan tnatilcroot / 

t^oll^ttficnf fi!|t?:RU Ctmai ahford^^^ 

apc a^Mvflft 'formaias. fpe€i6drct* ^it cine oci^ / ^att 

♦txuiui^ muiatis murandis !?a[D cinc nuD^rc ma(i)en. SonflE 
• l)ai man Qud) ^ie Exreptioncs diiaiorias cinc na(^ Dct OIUi 
^ l»ci(«t« liu(}(KO Nt/ W\\ Mn 0«$ro« 
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t — — — — 1 — t . ' . ' 

De diiatoriis ex perfona. 

$. I u Pnecefea etuun ex perfbna iiiiit dilatoiiar 

cxccptiones : cjuales fjint procuratorije : veluti, fi 
per inilicem> auc ]39utiqfea>agere<)uis veUt* Nam 
cbiliti^us nec pro patrc, Vel matrcj vel uxere, nec 
ex (acrp xe^rip(o > procui^^tQrio i\omine experiri 
conceditur i^is vero iiegouis ifiipetcfle oflfenfi 
niilicaris difciplinae poHiint. Eas vero exceptioneSt 
quae olunprocuratoribuspfoptej: in£amiaj:^iiiYel dantisi 
velipfiusprocuracorisoppoiiebantur;ciimjin judidi^ 
frequentari nuUo niodo perfpeximus , conquiefcere 
&neimus z ne> dum de bis aicercaair> ipiiMS i^^oui 
diiccpcacio proceletur. (u) 
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cef mitcmf bicfamie ^onf gef(6o6cn oirl^* Ctndu Rzyimjs 
' - iAcefitknum, ©elffttin fo weit dure 95i'(t<r firtD. 3^lMl 

J^afl^ fi quis petierit ante diem.pflegct Dic Exceptio UQn 
dum competentis adionis opponirct JU tDetben / UUl) t>tt 

. ' Inipcrator firaffa n6ct barju , ta^ er noO) einrnal)! fo ton^ 

•' crinRct 9oiiicn* 

^ii) sojanbafebcbejfendifpmiref/ oSbie cxc^ptio mfami* 
cfnem Procuratorl opponiret n>ert»en f6nne ? Scd Refp. 

, SBenn Oie infamia niCbt manifefta l|i / fo fOU bie Exccption 

Ciie|)(9cmo(betn)(rben; iflficatoMtorif((^^ fo J)(rt (te notft 
(toltr iiiil)iftc«f(rt(»> «w^ 

len , bai man nttftt bariiftc r difponiren fqO A *^ kifim» 

: lit manifefia , Sc in conrin^nti probari poffit, CooC 




0 

VlTULUS XIV. 

D£ REPLIC ATIONIBUS. 

]Nterdum evcnit, ut exceptio > qiwe prinia facic 
jufta videtur, camen inique noceac Quod cum 
accidit, alia ailegatione opus eft', adjuvandi adpris 
gracia : qua^ Repiicacio vocatur ; quia per eani re- 
plicatur atque refbivitur jus excepdoius : veltit],cum 
pa6bus cft aliquis cum debicore luo , ne ab eo pccu- 
niam petac, deinde pdilea in contrarium padi &nc; 
ideft, ut creditori pecere liceac: iicreditor agat,& 
excipiat dcbitor , ut ita demum condemnecur , ii 
non convenerit % ne eam pecuniam crediCQr pecai^ 
nocec ei excepiio. Convenit enim ita. Namque 
niiiilomiiius hoc veruui manet , licet poftea in con- 
trarium padi iint. Sed quia iniqttum eft credito- 
rem excludi, replicatio ei dabitur .ex poAeriore pjL- • 
conyento. ^ 

• « 

Dc duplicatime^ 

$.1. Rurfus interdum evenit, utrepllcatio, quae 
prima facie julU eftj inique noceat» Quod cumao- 
cidit , aiia aliegatidneopus eft , adjuvandi rei gratta : 

quae Duplicatio vocatur. {z) 

(i.) Exceptip cft exdttfio jurii fiimim aAeris 5 bcT Reiia 
• allcgiltlaefuitatem wt ftit)/ elldii aaiofieni: gtUtl re« 

pijcirct \Kt AAor n>ie&erum auf bie Exccption. Hotoman. 
Nus i)at Das ajjori rQpikare m\)\ erf Idret / unD faqef , ti fet) 
fooiel, al5 aufDecf cn ; Dap mic Dic Exception mtftr fc!)aDert 

f OllUe. Uni> qUicbtDie ^ie Exceptio exclulio aaionis ijl , aU 
fO i|I Replicacio exclufio excepcioms» feai(t)jtCdevelofi|C|< 

unD]ei9t/Da|jte4iticht(^tf4^aDe« . 

(a) Dupiicai|l e^clufio Replicae, e. g. oppodis exc«pdo« 
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§. 2. Et li rurfus ea prima faclc julla videatur, fcd 
piioptcr aUc}usun cauiaiii adori micjue noceat^ rurio^; 
atia dlcgatioile opus eft > qua a^r adjavetur : qux 
dicitur Triplicatip., (3} 

pe Ciittris ep^ceptioni^us. 

' §. j. Qiiarum omniuffi excepdbnum «imm inter- 
Airil ulterius, quam diximus, variccas negotioruiu,. 
itttroducic, quas omnes apertius. ex Digeftorum 
tiore voluniine facile cft coii^norccre. 

Q^<^ exceptiones fidcju^ori^us proJuKt^ vel non. 

§. 4» Exceptiontes -autem , quibus debitor defen* ^ 
ditur, plerumque accommodari loient etiam fidejui^ 
/oribus ejas &'re£te : quia, qudd ab iis peticur;' 
id ab ipfo (iebitor^pcti vidctur : c|!ua mandati judi---. 
cio redditurus eft eis, quod ii pro.co iqiverinc. Qua 
ftadbne 9 & it'de non pecendu pecunia pa£fcus quis'^ 
cuni rco (-'ucrit > plocuit, perinJc ruccurrendum cilc 
per exceptionem pa<a;i convenci iilis quoque*,qui pro' 
eo obligaci funt, ac ii etiam pro ipiis pactus eiiet^ ne 
ab eis ea pecuma petcretur. Sanc qua:diini exce- 
ptianes non ibienc^his accommodarL l^ce enim de«- 

iil^(r&a$ba nitreitt(k$btm3n)aH() <ienuo ex ftipukta ii* ' 

berrlme jugcfa^ct ; fanil Du abct dupiiren, als i)di«|l bu 

, imar Oa|'piOC!)«n, aban;ct)t foienmbus verbi». , fed pado, 

lol)a(Di«KepiiciDKD€rinct)niatt. 5Birncnnen aQeSexcipe- 

re, Cfi}'ci)imiiexceptiofadi Oi^cr j^"s,v. g. folvi , &ag fll 

(1) TripHca ell exclufio duplica?, Quadruplica i|l exrlu- 
vfio Triplicae. aflcn n>Ol)l iiIU]:rff(f}{ekll Judiciis rt^cr* 

^ Xfin feUcn mcl)c ab r^ie Dupijcaciones ju(;cla(feu'/ iDcil trt 

bcr Tnplic unD Quadruplic majlcns miC crambe bV$ cO^- 

M|«»«it m ^cjud^ 9vmm tiwatiw mt^ ■ 



; p» Rbf UflATtOimro^ J^^ 

bicor > fi bonis {iiis'ce(&rit , & cuin eo crcdicor cx^ 
peridcur^ detaidi^ur per cxcepcionein Si hmscejggm 
fU. Sed tuec excepdo iidejutibribus non datur: 
ideo fcilicet, qttia qui alios pro debicorc ohligat, hoc 
maxime profpicic, ut, cuin tacultatibus laplus tueri^ 
debirar , poifit ab ii$, quos pro eq obiigavit^ ^ mr\ 
^oniequi. (4)^ • ." 

. TITULUS XV. 

DE INT£liDICTIS. : 

. •*»•».. ^ • 

SEqukur^ ut,di^ciarnus de interdidis, ieu adion 
nibus 9 quW pro his exercentiir» £rant autje;m 

■ — - - -- ... 

% ^ . - .. ^^^ ^ 

t?ict tjan^it bcr Imperator nOCt cine Dl vifionem Exceptio* 

. num an / gUi(t)mu<r Tit. xil. \m) nm m.Qm Adion^bui. 

Mcdiis i)at auf ^cilcn t)c£ principalis debicpris, fi«(ejm]b<. 

IJ$ & teredis \\(x[i. Ex. gr. Poemina non folum habec 
^ cxceptionem SCd VeUejaoi , icd etiam fi fidejufloreftt 
. lledit», bic ejm pri?ilegio gaudct 1' talis cnim exceptio 
..«ft realk, ret cohamis. Jpinflcach jtnb iini^^s fcrronaUT^ 

c.g. in pafto pcrfonali ,quod tanium pcrfonac inhfleret,^^ JCC 

^fjiiiflc^pcrfDricn, t)ic nic&i m foiidum bcial)Unf5nncn, j)ot)cri 

IKIS beneficium competcntiae. 3J5cnn iC^ alfo fcagc : 06 
.<in Fjdejuiror (Ixn DK Exccptiones mxS^tn Ihmxt f DtC 

yrincipal Debitori ja (laUlU f ommcn ? Refp. aififm. J.^^ 
.|nit bct Ezccpuonc non oumcratae peconiaB. Sin AtllNCt 
.HtoifldV mCtinitO pro minore, pro filio&miKas fideju»» 
, KrCi Wit , Da f an id) J. (g. ni(l)l exceptionem SCti Mace* 

iJoniani opponircn , miilD^iCreditor j]c() (a cbcn DcJmcgen 
cincn ^utm b^^M lijTcn Qa SQBcrocn Dcnn au^ Dt« 

Excepciones pradcribircr ? Refp. gjtp Dcn Exceptionibtts 

lan 4d) mir niiH cl)cc |)(ltfcn « 0. t vb tan niiOi c<Kr 

jtcn , doncc ahcr eontra mc ag^. Cl fCQ Ocnn, 

fimnt exccptioniem pcr Qiodom an(lcllcn (imnt^ 

mm\)l Doib mib etcn lcin Lex trn iil ^ Dct mic^ jmtnDC 1 

ttcinc Escepuon pcr modum adioCiis aniUftiiiCfl* 
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incerdida toxmx atque conceptioncs verborum, cjui- 

hm Prxtor aut jubebat aliquid fieri, aut fieri prohi- 
bebat. Quod tund maxime fiebat , cum de pofleC* 
fione > aut cjuaii poiiclligne iiuer alivjuos contendc- * 
batttr. (i> 

O) S5U I«rerdiAa (tt* hodic tftioim cxiraordiiwmac ®IC 
mtitn proponiccl pcr fnodom a^oni^. ViA 7U. de Im- 

ierdtBis ftu extracrdsnarns aBhnilus. (Sillige rtlf pmH/ i»» 
lcrdiifHim beiffc fO t)i<l / Cli quod intcr duos dicaiur, t»(if 
ic poffcflbrc difputircl njUrlX. Scd rcftius Yidetur Al- 
«UTus.pcnccrairfr in vim ejus Yocabuli » dicens : &i fct) 
tnel/ od mtcrim dUcatiiri ft«or cnim tem- 

porariani alteri contuCc pofleflionem. i>abCC tDetUl 

/ Seid) einec in poflMorb «tfi)i1gtt tmtn, fo t|l 60* ««c • 

quseftio proprietatis tttmiVfl tlicftl «'^®^^ JSWT**^ 
W cntflebet 6ie a<H lo fecunda. Commodum poflewonis dl 
snaximumi poflidcntes beati,peten$ probare debet. Sic 
me ai) oncre probandi Jibero, pro me militat pracfura- 

tio jnris & dc jurc. (£«t(ltii4)ttt)at)cf(t)etnlt(6. Dof einec 
m tocrfTcffion gcfeiicttceriie/ ftecfciii ju« ftatjut)at. Poifcf. 

fio ift<tlfofeindominiii»,l«HCpropncias, fonbecndtten- 
tio rei corporalis. Scdcm juxta poncrc \)i\9tt poflidc- 
rc, iDie Labeo faftCt. Pofliderc & pcr nos & pcr fcrvot. 

' inquilinos poirumus. 31U(t) cin locator operanim fatt 
poffidere, fcd naturaliter tantum , fme animo domtnium 
habendi , acquirendi & fervandi. Beyek unb Thomasius 

»unf*en, jmf iwrf J^naioraUtcr gac mcOi 

fio Cin Jus inre ? Rcfp. Hcgam plunmi. Nam C9it J»* 
re in re nafcuntur afticncs realcs. lntcrdi<tavcr o noa ' 

dantur contra unumquemquc. Pone eaTmn» akcnm 
in£ftere rebus , non illum , qui te turbavit , an potes 

• Dti jnterdiao ? Rcfp. Neg. Hubbrus fagct/ bc^megsufc© 

a fdnio» m rc, fotlil m» ti contra siuemcunque. Dlt 
Interdifta gebcn nUC contra dc jicientem • tVtCDCr OCn tcr- 
tinm abtt mt t* vimlicarione. Ubicnnquc aaioncs 
/eales non nafcuneur , tM non cft jws m re. Atqw 
in hac poflc(fione aaio realis Idcum oon habct. K. 

non eft jus in re, fonbccn c* tDtrt) angcfc{)efi / aWriit fr 
ftum. ii Qein eg ijdkii mm t»at)r ("(teinlicO detcndirci 
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De JNTERPICTIS. SSf 

$• I. Sumnia aucem diviilo iiiccrdidorum h^ceftj 
<jiio4 fluc prohibttoria fiint» auc refticucoria» aOtex^ - 
hibitbria* Prohibicoria lunt , quibus Practor vetac 
aliquid Heri : veiuci» viiu iine viuo pollideaci » vel 

-ciortuum ihferenci > quo ei jus erac inferendi » vel 
in facro loco xdificari , vel in flmnine publieo ripa- 
ve ejus aliquid lieri, quo pejus navigecun ILefti# 

' tucoria iunt > qutbus reftitui aliquid jubec : vehit!» 
bonorum poilelibri polleflionem eorum , qua^ quis 

*^r0 haerede , auc pro poileilbre poilidec ex ea hae- 

-iredicatC' : • auc cum juDcc , ei, qui vi de pollefEone 
tiejectus iic, reilicui po^elHonem. Exhibicoria funtj 
per qua? jubeCr exhiberi : velucr» eum» cujus de li- 
bercace agicur ; auc libertum , cui pacronus operas 

vindicere veiic : auc parenci liberos ^ qui in poceilate 

'^tisiuhc* ^ Sunctamen, quiputent, proprie inter^ 
didla ea vocari, qux prohibicoria iunc, quia incer- 
d^cere iit denunciare &proiubere: refticutoria au« 
tem , & cxhibicoria proprie dccrcta vocari. Sed^ tar 

•men obcinuic , omnia incerdidta appeliari ^ quia ioh , , 
ter duos dicuncor. (x) 

uci poflidetSs contra quenicunque ucor, & interdidlo 
litrubi ad recn mobilem rerineodam contra quemcun** 

^oe. BoEcxstMAKK ()at Dcm Hobsro flimu»ocM|Unli 

{[Cfi^ ; fioget poffeffionem in alterius manus perniufi» 
e » otwnian fan {?< mm anton gegcficn OaNn: Er qveni- 

adniodiifB aAie Publiciana non datur contra eam; qui 

rem poilidet bona fide, nam aeque eft in bona fidcp 
ac ego. Interea tamen eft realis , licet non detur con- 
tra^^mnemtertium. &cfatil^mafcule defendiif poffeffio^. ' 
nem tSt jus in rct 

ii) SigiDdlen flreitet man ni(f)t fo ttot)l mm be§ domlmf . 

allmegGneinegFacfti. i, e. roegen bcr Peffeffion. Pofleflto ^ 
" ' woim cft UiSd^ {ommen mir uun 011 f oireffona 

\ 

Digitized by G 



1 6% iKSTrrur. Justikiani Lib. IV. Tir. XV. 

Dhiffi ficmida. 

$• Sequens diviiio interdidtorum haec eft , quod 
^Qsedam adipiicends polleflionis divSk comparadi 
fuiit, qiuedam retinenda: , quazdani recuperaiidac. . ' 

De interdiSiis adipifcenddt^ 

4. 1« Adi^fcendaef poileflionis cajofii mtittix&xas^' 
. accouimodacur bonorum pollcilori, quod appella-' 
tur Qmfum bonoruui » ejusque vis potefbu hxc 
.eft, ut quod ex iis bonis quisque , quorum polIeA 
lio alicui data cft , pro hxredc aut pro pollcUorc 
poifideac^ |d eit cuijbonorum poiiii^iuQ;daca eft^ i;;^ 

^ .iUcue- 

judicia, n)Cl(t)e fctarjf jlub, Ci tieiifCt : Bcari poffidcfHcs. 

accr imSififtiil, fccrwartct, bi^ ber cinbere prohim / fe 

. habcrt melius jus. S)ie Probatioaes aitt tcm 5Ri(f)tCC 

* UWii^ iii ma(t)cn , til ftbmcr' Uub mctl in txi^gU^ 
. S^Ucnt^iclmatiUt^trcittgtciicnpapirtcn, i^mntt^^r^ 
«{eicO tutdi / utib exi^edim fSifii^ ^an ncamc oBcr mt 

Poflefibriuvi faminariiffiiifmiii'» M bCt Ifeffeflbr nuT ni vll. 
mii» aau poflTeffiotik mafiitenircl , un6 t)On bcm 9tt(f)tet! 
nur niomcnranee cognofqirct n>itb, bi^an in pofreflb- 
rio ordinario out tdi jus poffeflionis, unD CnDliCf) inpe- 

•titorio auf Mi dominium fommt/ unD u**r)Ct umn bicc 

OOf M jtw. nt^HOUf im* faaum poffeffiani . )}m AAio. 
ncs pofTeffionem perfcqucntes j^igcit Interdida , fo tHI ' 
(Ulbadiofles poiTcflbriaB utQcs» qiiilbus de pofleffiaiie 
quafi agttor* CteCintbcilung ato ImerdiAoruoii ii» 
prohifcicoria , exhiBitoria , rcftimtaria bv:u\^ii auf Dcr ^or^ 

• niuU Cuett fccr Prxtor btt)iciuc , nnctDcm ^tt Cafus roac- 

3. nc quis mc in poflcffione turbec. In exhibitoru» 
intcrilido agebatur ad cxhibendura aliquid. T)ic 

cen Don £rotta t^aitn micDcr l^cn ^ci ijog oon 05. bcr bU Evam 

Don XrOt(C OU feinc Maicrefle gebrauctct, interdiaum.ex* 
-^ibicorium anfrficact. SDiC rcfticutoria ttVCn Stajnctt 
a.reftiCQendo» QKftVtflenaQcinterdida recuperandx poiref. 

fioiij8reAitciceria|{n&/ t^a^aucbbabcrRuBBRus qmKQncr, c( 
fep Um reeiier Unicrfcbcib. ^)cu(c ju Xagc (lub aiic imerdi. 

6a nur aaiones excraOfdiO^^^ i ^ui^^f ^icur de pof- 
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fiicuere dcbcat. Pro haerede autcm poffiderc vidc- 

tur , c^ui putat, fe hscrcdem eile. Pr^ poilellbre is , 
poffidet , c]ui nuUo jure rcm hsereditariam» vci etiam 
chitafn haereditattm , fciens, ad k nun pertinerc, poC- 
iidet. Ideo aucem adipiiccndoe poiieiilonis vocatur , 
interdidfcum , .'quiar ci cantiun utile eft > qui nunc 
prlmum conatuv adipifci rei poileffionem. Itaque 
ii, quis adcpqus pofleflionem, amiierit canj» hoc in-' 
t;iBrdi<5kupc^« »^ inutilc eft. (j) Ingordi&uai quoque» 

qiiod 

(3) SicDivifioIotcrdidorumin^. i. rccenfita gab&iUiifl0 
- ^titJU bct nCUen Divifion in §. 2. WiaS biclntcrdida aJipg^ 
^' fceHiia% recuferandx ^ re^inenJa ^oStfl^oms intendifClt/ 

tSkmA 92^tmoteicf)( ju ftMicffcn , tiol^ nuc Dtc Specief 

}& trlidrm filli)« ba^ lattrdiAom sd^ifpemda 9cN 

^ MIhi^^ £MVr«m oial^iitcOf Itldn foll W( Pofleffioa fc# 
fctrvinb emtdumen, v. c. in interdido qu^um tmcrmm mi 

. fojffidetis , utruhh qucd legaterum , fo ^cijfcit I)ic initialia . 
. verba formula: prxcoriae, 3$ b\tl bonae fidei pofleiror, 
Hn&flcQcan ponciTorium vel fccundum , vel contra tabu« > 

baeontci^y Oai||li(()iHlf ^cmoriun» 

crorciffien moUc/ baercditiHi poirione f{[agcn. 9IBcr((t> 
-wB^mtffi, frmDcrn foac^ Pr«tore: ^ bin tm tt9^ . 
^ticEtt jttiii^Erbcti cindcfcQec mrim. 02 un (atR itDar J)crna(0 
iin Pofthumus , 4bcc cr iil gleicT) mic&cr gcitortcn. Bic Ta? 

^bulac |]nt) nOCt) ttOrftanben , rogo.ut ftatim pofTeffionem 

dcs. 2)cHn mcutt ber Praetor er(I lang Daru&cr ecfenncn foU 
tc / mdrc c^wcl ju mcitlduif tig. 34) mH Die Poircflion ^ 
btn, bic i(() nod) ni((tflc(Kt5t^a6c, comr^ eium» qui pi» 

^jercde vd poifcifore pofTidet. €<tott!Cfonflni(til OtigC^ 

'licfictnKCtot/ tUmcm t^iftmu>tmk cclaitiii Iksic, bo- 

990nimT foflcffionem }tt mtCCQ > Darum ftat Udterbacii ad 

th»*'jr» d$ Bjortor. Hijfejf, diftinguicct intcr bonorum pof- 

fcflioncm cum re & fine re. jDiefeii i|l / mann ic?) t)ic 
.PofTeffion noc() ntctt ba6< i aiH i* iu nuti ^a&cn / fo (d^t - ' 

tnic t)ec Prjttor taS iiacerdiAum quorum bonorum ^ltjlaU * " 

tcnfommen- i ^D?an.diftinguict ftiep inter bonorum pofTcf. • 

iqpcm Juris fi^Cprppris. . $icr Prxtor fogct ; 2)tt &a|t ba* ^ 
^bpijuijrmp pofKmdob {u ibca<(>rhl- Titius 6cfl?t btc 

spjRf^ ujiQ ttunmtlfjibtiToKbc auct) corporalitcr ^abett / btf \ 
fl?ilflbif^oi»jiyttm^^ corpojrisj brumtPicDbiefef 
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quod appellatur Saivianam> fldifMfcehds poileffioni^ 

cauia CQmparatum eft : eoque utitur dominus fundi 
de rebus coloni > quas \s pro mercc^ibus f luidyl 
j.igaori fucuras pepigiiret. (4) i; . 

/[)< wUrdiBis retinendd. 

, $. 4. Retinend^ poffeflionis caufa comparata funt: 
interdiaa > Uii fofi4$tt$^ ecUttHU i cumab utra- 
que parte de proprietate glicujus rei contiroverfia fir>* 

intcrdit^um adipifcendae poffieffionis g^ncnnct. Dcntl 

mm (ci)onoiePotreffion aet)abt, |d tan ic|)fDdn intcr- 
diftumntcbtmitMeih 2Ji&c5 Qu.fauiu(f)t anij cin h«rc$ci- 

Vilis Ml bononim poffeffioQem fDt^H? f^efp. affirm^- 

do* i)ena d6 {^n wS)t boDorom poOefl^QiiMii ttobtn 

m , aiifdnalict) oer Pratior im jm hmmmmtk gcbctf 
fouucn; fo t)at DoD bic Praxis ii extcndicct/ tDcnnicb^nin: 

demonliril'C!l UW, me eflTe filium. 2)ic Legatarii mil(rt<l 
t)tc Legaja ex manu harcdis cmpfangcn/ XOdm ftCl) abCtJ 

Inefeibc inPoireffion fcijcu/unl) tbrcr Legatorum fict) felbil be^ 

n^iflfn , fDldufflDiCh««iitl«<faf)r, biC quartamf-i^ 
. tidiam ctnjn^^&ffcn % Wdangct DCi; h«res Dtc Legab 
3UriiCf per Inierdiidlmn ifmrum L^itmimi * €ife| iHe Le- 
gatarii . l)abeu DlC Legara fme inolumaie httflfis JU flCt) fiC^ 
t10tnntcn# fi ^^^^ kgaia ex manu ha:redis accipiunc>fo 

gcbct ti or&enilicf) ju / oenn Dcr haeres t)dttc Die Lcgau ju ccft 
labeRfoUcn* ^d) tlage a^c c alfo : Dominc Praftor, icDbin 

hxxti abr ime^to , ^iccili abCC Cin Codicill ODCC Teftamcnt, 

iMtlDic Legatarii Dic Legata 001 mcimr ^uD cmpfa^cn foacn. 

Ofttin bin i^DabecuIn^adodrnitam cravttM, unD geDobim it(D 
' in poffcfllooem me Imrko; gcfc^, rogo,- incerdicas»tii rclli- 
luant. Hodie |]eOC i(t)« art, m Cinc Aaiton. proponi» 
per libcUum, »el(t)C| Ottft) fC^U iU DCtl 3<ttC0juaTl- 

9cfct)ct)en- ' 

(4) S)ai imerMm SaHAtmim W f^ fSbmn ppa bct)|. 
I UrbebCC, Dcm Sawio FAntAno > ractorc, ln gencrc npcaa» 
* dum , m mt Aaion moc itiUPacitorb*, Da fKlfM DlcPr»- 
tores Daranf gcfrt)Cn , roie lle eiu Keincdium iri poffcflbrl^ 

«u* finben m5(btcn , fogiengS mit bec h^reditatis pctitione, 

toterdido quorum bonorum , UUb mit Dcm Interdiao Sal- 

tkno» aBnW Kt^flaiie ad cou%ucndam pQOeffioocm pi 
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& ante qtumcmr 5 mer ex lidgatoribus poffidere, 

ic uter peccre debeaL Namque nifi antc explora- 
tiun tueric » utrius ecHrum poUeilio iic y non poteft 
pecitoria a€Uo inftitoi , quia & dvilis , & nattmdis 
racio facit> ui alius pomdeatj & alius a poflidente 
petat* £c <}uia longe xommfddflis eft potius ) 
poliiderc , quam petcre ; ideo plerumque & fere 
iemper ingens exiftit concentio de ip& pollellione* 
Cofi9mo4cmi autem poffidendi ineo eft, quod ectam- 
li ejus l es non lic , qui poflidec , fi modo aitor noa 
pocuerit fiiam elle prdbare » remanet in fiio loca 
polleilio : prapcer quam cau&m, com oblcura iimc 
ucrii sque jura, conaa peticorcm judicari fi)let, Sed 
inccrdid;Q quidem, C/t$ fojfiiiiii» dc fundi vel sdium 
polieflionc contcnditur : Utrubi vero incerdiclo » de 
rerum mobilium pofleflione. Quorum vis ac por- 
ceftas plorimam inter le differentiam veteres 
liabebac. Ndn> Uti fo§d0tis interdifto is vincebat, 

* 11 ■■■■■ ■ .1 ,. „ , „ i II..» I ' ' • * 

^aaris» W^ti Ctn Remedium pinguiffimum tfl/ unb nuC 
Ctncc compendiei^ Unft Xummari^n 'ib^mBfm R^' 
0ig t)at| baf bil^ac^n in doniiim infericct OOCtKns INI 
BitlflefljCn tntxr AaioiicScrvianaunb Quafi-Serviana fec# 

©cifcn niu§/ Daftie Sac^e m bonis debitoris fei). Daei? 
nem mcoen bet Penfion allefi hypothecira iil/ tcann ein atft^ 
terermas megqcbra^r i)d:feau«bem©ut/ fofonieDerDami- 

nu$ adionem anfieflen ad res illas confequendas. (£nN 

> li(t) t!»urt)f aucft bie ^AfiSmnana ein4eful)rec ^ bci ici) res 

quafi .hypotbccatas i)efomtKen/tKlf ifietn Remcdium pcti- 

' . loriimi» baic()crfiifmciftnmufte^ ftagicftein Jas hypoAe- 
, tit ^be , cXiHm roirD auf bie (^inrdiimuno ectamit , bdfiifl^ 

te Servius tempore Antonini Pii : @g foDi nicbt mct)r notbij 

fcDn, in petitorio }u flagcn, fonbecn er fofl in poirefibrio 
brauf Drtnfl(P unb icigcn , bap cincm ba^^au^ oerr(t)tie5en 

i\mm a^endum ad pofieffioncm > baS n)ar nicbt toetti 

^iq, i4)bcau4)e m4K<# ali bieSBerfiljcelMitfl bd^ftf 

iUprodociren , &a^lflNhtltlllC cifri:()0r , bcc hodie ex a. 

aiose hrpfiKbccaria flaflennH)ttc . ^ 

> Iii4 ity 

I 
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qui iacerdi^ X(uxipQi:c poij^debgt : .ii modo iicc vi» 
nec clam » >iiec pBewia najhis* fwrat <ab adverfario 
pollelTioneai : ctiamli alium vi expuierac j auc clam 
«rripucrac aiieaaxn poirelTioneiii , auc precario n^a- 
verataUquem, ut iibi pofltdere ticecet. fffruh vero 
iiuerdiclo is vincebat, qui majore parte ejus anni^ 
iKc vi, mc clani, nec precario ab adverlario pofli- 
debat. • '.Modie.tarnen aliter oblervatun Nam utri^ 
^i^Cjue inurdifti potefta^ (quantum ad poileflionem 
perctnec) exarqantajeA s ]ut ilk vincat, & in re Ibli» 
& in re mobili , qui polleilionem nec vi , nec clani, 
ne(; pr^cario ab adveriario litis conceiUts cempore 
idetinec (5) . » 

De.retinend^i velacqmrtndapofeJJhne. ' - 

§. 5. Poffidere autem videtur qui&que, non (b- 
lum iiipfe poilideatji ^d & ii ejus nomme aliq^uis in 

Ct) Dic InxtrdiAsL retinenda pcf^mis t{^VX, ut rem meam 
rctmeam. i>a ift 005 Interdicflum uti pcffiJehs uub bai 
lmcTd\6ium C/tru^i. 6ei)t)Cn mtb in cffe^lu cinerUl)/ 

mmlid) retentio poflcOionis fl<fu(ti(, nutbap Dcf Uwcrfijcifc 

tf)# Dap in Incerdiao um poflidetis btt ^ofleffio rei knoMH 
bilis tinD in Interdi<f)!ti mrubi tH^Poffeffio^rei mbibilts Ter* 
firil. Qui^ uutur InterdiAo^uti [iroffidieiris, vidc^ m de« 
il^ndatur - jft pofleffiotie » hinc alter cautionem de non 
' amplius turbando pr^ftat. fjcft DurfftC cbtU nic(jr fcl&(i in 

fundo ff i)n ^ font>cnu(t) fomcil)n/ mcil cs cin faaum ^ 

tfl/ ailCf) per ferrum maintenirni. Dcr S(mS)t i^aUiimC ^ 
Uint perfonam ftandi ia judicio, tvar abcr bOS) capaUe» 

mmm lu maintenircn / mi mufim^li m faap Jefhmb $ 

I(tlD9lci4)Q)IC ttittKOM^fl/reium niobilimn pofleffim^m 

tmmer mi t fict) ju tragcn / iie nec ifmiwMihnBi pofleffio fta- 

' tfmamiffii crt*fttl^^';'^lfoton(ciff)t)DCf)Intcrdiaum rcti- 
nendae anjlcflcn ; nam animo ccrte rem tego. 'Q^^ 
Stkyck de jure fenjutm & ItmH. de Affhniius ohfcrviitu 

Animo poffideos mannmicft obcr ciucrmir^iongcii^aitf 

gcm0rfeU'1)4UC / aliud dicciidum j tum ci^tm amAliut 

•«l^tare 000 f^^fium^ me eflt -^^^ 
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podellione fic > Iket is ejus furi iiibjedhis non-iic : 

qualis eft colonus^ & inquilinus. Per cos cjuoquCt 
apud quos dcpoiueric quis, auc quibus coniinoclave- 
rit 3 ipfe poflfidere videcun £c hoc eft » quod dici* 
tur , retinere pollcflionem pollc aliquem pcr quem- 
libet) qui ejus nomine fic in polieilionc. ;Quin 
etiam animo quoque fob' retineri pofieiEoneih pk« . 
cec : , iid eft» ut« quamvis mqy^ igie fii in poiicllio- 
ne, neque ejua nomincalius \ t|unen> fi non relio- 
€jHcndx pollcflionis animo, fed poftea rcverfiitusin- 
rie deceiieric , retinere polleilionem videatur. Adi- 
pifci vefo poireilioiiifiii pcr qxUbs aliquis' poceft > ie- 
cundo libro cxpofuimus. Nec ulla dubitatio eft, 
«juiu animo ibio adipiid po0eilionem nemo pollic. 

JOe interdiBo rccupcrmd^ ^ ajjimbus rcmediis. 

§. 6. Recuperandse poilellionis cauft iblet inter- 
dici, ii quis ex poilellione fundi» vel aedium, vide- 
jeiSrus fuerit. J^Iam ei proponitur interdidiim UmU 
^ziiy pcr quod is, qui dcjccit , cogitur ci reiUtuere 
polleiiionem » liceci^ ab eo> qui vi dejecic> vi> vel 
etam, vel fwecttio poffideat. Sed ex conftitutioni- 
bus iacris , (ut flipra diximus } ii quis rem per vim , 
occupaveric > fi quidem in boni^ ejus eft> dominio 
e|us privatiir : fi aliena, poft ejus reftitutionem, 
ctiam aeftimationem rei dare viin pailb compeilicur. 

"iQui autem aliquem de polieffione per vim dcjcce- 
rit, tenetur lege Julia de vi privata , aut de vi pii- 
blica* Sed de vf privata, li linc armis .vim ^eceric: * 
fift autem armis eum de pofteflionc vi cxpulcrit , dc ' 
vi publica tenccur. Armorum autem appcllatione 

, non iblum fcuta , & gladios^ & gaieas,.ied & fii&ts, * 
& lapides fi^iiHcati intelligimus. (6) ' 

(6) 3nt)(m ii) Utjt $ M( mn mSi nid^t in pofreffiooe hifltot 

^odtra hiiocay»imerdiAo mmk ii»»dicei»: Pacem 

liif bic 

% ■ 
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Drvtfio tertia. 

$• 7. Tertifl diviiio incerdidorum hxc eft > cjuo^ 
tuc funplidfl (unt > flut duptiafl. Simplidfl lunt, 

vci- 

hic publicam frcgit) in quieta fui pofTeflione , hie me 
dejccticf rogo , ut rcAituar. ^icfe^llncerdidum g(brau(OC 

id} ^ mm ii per vim privatani g(fi^et)en ^ ec^ abcc 

lCt(Hin per convocationcm hominum » nim habeo adio- 

Dem crimnulcai. te IntmUAo fctMn fl^ m 

qaod' mhif eft adamam. Vi- d^jioMe flUquem {ini 

Quct) gefc^etHn per minas , tDie man mfi ietget. !8?enn 
fo depoircdireimucbe/ unb in continenti ienen»ieber tjec^ 
(iuJaartf / foroar cs erlaufetJ at)(K ad beiium ex poii fa- 
fi(t 3U prarpariren/ «ar nicftf erlanbet/ baj aolte bet: 
FniEcor wtAi letDen / Da^tan e6{otiuiKn# t)a^ Der De>icteo» 

in fommariiffimo obtinirc^ h. e., m«inteoiret XbtaHf QHtt 
(T 6en ulumom aAum exerciect^, IMI bCt dntMKt 
«Utt) in poflejlione gfl^elen , foMMmit (T ordioflriQm pofr 

f cfTorium » unt) ifl tt)m alfo ni(t)t t)ern)et)rt , ju ieifltn , tap cc 
cin bcifer Jus l)abe ^ lamx ifl Dag pctitorium unterfcDieften. 
SBann eiiu'r in poffcfforio ordinario gefc^uftt mirl) , !an ei 
bocftfommeni ta^cr in petitorio ©leDeri^erllcrtt; benn m 
l>offeflbriottirbnurdifpacirct defaAo» l)al)crfancincrDer^ 

||Cltn.iil fummariiiSmo • in ordinario gemiltuen/ imliaMi 

t)cr in pctiNirio Mlicccn- 9c9 t)tcfcm Intecdiao cntjiet)Ct: 

CindolMum, obbiePoflTeffioCm iosao re fCQ? DennHirBiK 

uab Feltmann babcn baruber difputiret, iKren /ener ti ncgir* 
tc t aOcin bie alun Juriftcn t)absn ti bocft ooDor anoefe^en. 

UnD Obman mat Da* inccrdidum unde vi nur contra dc- 

jicicntem, metl bcr Dejiciem aW ciu Utro angcfctjen mirD/^ 
anfleQcn fan; jo fanej bo(t)cin jus in re feon/ Denn bicA- 
Aio Pobiidanfl ifl reaiis » ob ficf(t)on nt(()t micDcr Denfentgcn 

an0e|lcaetn)CCDcn6in^ qui «que eft tn bona fide, quam 

«go. ift Daber DiefcJ tnter*aum unde vl nur cine Ex- 

ceptioa regula. ^CUtJuSagcfjabenalr in jure Canoni- 
co rcmcdia pinguibra , c g. condiBtenem ex Can. retin- 
tegrMnd. csuf. i. & Caff. i 8. X. Je reftUup./paL 

n)elc!)c id) gcgen jebwcDcn Pofscfsorcm braucften !aa , erfty 

dcjiciens 0Dcrnict}t , ti fCDCine re$ mobilis ODcr immobilb, 

tapman.t)a()Ct DtC ImeiriiAa civiUa tttt^t ^ujfifl mcor 

6r«ucftet., , . ^ ' * ; \. : ' ; 
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veluci in qoibus alcer .adi^ alter reiui eft : qaalia 
fiint omma refticucoria , auc exhibicoria* Nam 
a^or is eft, qui deiiclerac auc exhiberi» auc relUcui^ ' 
^us aucem is eft > a quo* defideratur / uc reftkuac, 
aut exhibeac. Prohibicoriorum aucem incerdido- 
nun alia iimplicia lunc , alia duplicia. Simplicia 
iillic , veluci cum pra^tor prohibet in ioco (acro, vel 
111 fliimine publico , ripave ejus aliquid fierL Nam 
a^Sbor eftj qui deliderat» ne qaid fiac : xtus eft» qui 
dicjuid' ^cei^ conacur. Dnplicla iimt , veluti Vti 
pcjfidais incerdiduni > 6c VtrHhi. Ideo aucem du- 
plicia vocantur» quai p ar ucriusque lid^oris in.his 
coriditio cft : ncc cjuisquam pr^ecipue reiis vel adtor 
incelligicur : icd unusquisqae cam rei» quam a<^oris 
panes iiiftinet. (7} 

Dc eriimJ^ vttere exiiu^ 

5. 8« De ordiiic Sc vetcre cxicu incerdiftotum fii- 
pervacuum eft hodie dicere. Nam quocies excra 
ori&iem jus dicitur, ( qualia fimc hodie omniajudi- 
cia, ) non cft necelle rcddi interdicbum : (cd pcr- 
inde judicacur fine incerdi^lis , ac ii uciiis adio ex 
cauia incerdiAi reddtca fiiillec (g) 

TITU- 

— ^ r^, L 1 i— r - -^^— ^..^.^i^ 

(7) 3n t)icfem f wttbm W ImerdiAa loiebcc ffo0et()eikt in 

pnfltaa & dupMs. €igentltc() unDaaeliiterdtaafimpii- 
t cia, nur id etn Untcrf(!)CiD hoc fenfu, Da^ duplicia Intcr- 

di^^aqtnennetmerbtu , Damannicftt n)cip/ quis fit AAor, 
quis Reus , in&em el 9cf(t)et)en (an / Da^ eincr sugUic() partes 
KeiunbAAorisful^m* c^ jancfcn fid) ibet) um Den 
Froccfs» ieDcc imfl ma&utcniretfet)n, utO Da brontlwiic 

rattlKDerlMSlmerdiAinittgUM^rOMr^ ' 
eben n)te iit Dci;AMaiie communt dmdundo» iUvtum no- 

* men mutatur , & qui prior egir, ador vocatur> |)ui pffi|F«* 
vertit alterum, implorans dicitur. . 

(g) (inWjcljfagtMusTiNiANus : ©le alten ^ormuln jint) abfle* 
W)atf t. 9JIan f lagtc fon|l auf Da^ Potrcflbrium uno Petito- 

' fiauo 
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TITULUS XVI. . r ' 

DE POFNA TEMERE 

LHIGANTIUR 

De Pcenis in nenere. ' 
V 1 Unc admoncndifumus,,inflgnam curam cguie 
eps, qui jura fiiftinebant, nc facilc homincs ad 
litigaodum piwcderent ; qupd &ftobis ftudio eft. 

' fim» poireflbr^^ Crd u6«: baJ Pctitorium 

ina4)tn* Q?'Oft ictXiwl o»* Olu?cn N ? Rcfp. Subiat » i unt* 

meres formuIaB t man mtenficirt au(t) nf(t)t aQejdt , nuC; 

jumdlcafaQnnanro*: proWbto» intcrdico.- aBtt^&^ 
auAcincnbcfoaberulnhibitions Proccf$o&erMaiidkt« «le- 

ciaufuia , unS mir^ feinc Excufe jugelaifen. afeir fuc()cn oX^ 
les! per aaiones. n:)ci n mict) cinec turhirei, rr(t)re ict) mcme 
5t(agcnmieeinanb{tLibeiiein; unD bute, baMnhibmon 

flejcbebC/ UWl) cr Caution dc non amp ius turbando mactKQ- 
SlOge^ Utlb N Da« PetitMH auf Pofleffioncm adsuircn. 
dam^rccuperanda^Tclive^aiceiidmfCDC^ Simge ^ 

(lcn abec haben / mie mir f(6on o6en gcMcftl, poffdfipnciii , 

Dorfcin jus in ic t)alicn moUcn^ e. g. dum ego ce czliac 
domo dejicio , vendo Paulo , fanfl fru nan intcrdiaum 

undc vi anrteHen ? Refp. S^cin. SBarir i(l ti , nart) Xnm 

Jurc Romano (aU ict) nic!)t contra terrium ex Intcrdifto 

«llaocn/ citviircMoR/ ba^ fic coiiudini batten» 3l6cr ba« 

Jus Canooiaim ^allec()(m»rcmediacinaefut)rct, atse.g* 

berr^fti^^^^tt^nitco^ » 

n)(lCt)cr in C I. /*? JiefitMwte ^i^r$4$mim^9tka , mMtt 

ZiEGLER eincn ganiicn Jraff^p flefrt)nel>cn. ©acauJ fic()ct 
man , Da^ e« feic Canpnificn/ al5 cin Jus rcaie, aniefeDen, 

-tCUniA fan ex Cjape&c. conrra omnei tlaqcn , <ivc fint 
m boMi five in mala fidc. ©Iditimfc cl)cl)etT<n in Adio- 

aibui coDcipicndis cine gemijfcOrcnunq obfervirct mecDca 
-w^en , tAmH) ialmvdiais. ©i j ijl betExitus^^ 
id) l)a6c dcnondircf / Daf i(|)a)iclfcr liiit cm EdiAum.tdttf ^ 
crmbrtjte mi* rdiltuiren, roo nt^t, fo gicnaitl^ljemiiiwi) 

Praetorc, un6 bra^)tc folenncm formulam mterdicb IKMf* 
S>cr Pi»or dcci^mim iMCftUf W/uij AiM^^^^^^ 
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Idque eo maxime £eri potell , quod cebierkfla tatn 

Bgentium , quam eorum , cum quibus agitur, mp^ 
do pecunidria pwm , xpodo jtiris^uianiii religionc* 
tnodo^^infiuiiiat meca coerceacut. (i ) 

$• I. Ecceeniai) jusjurandum omnibus> qui con-* 
feniuntur , ex conltitutione noftra defertur. Nain 
rcjjjic ^ou alitcr fuis allegacionibus utitur, nifi prius 
jurayerit> quod pucans» le.bona inftantia uti> adcon* 
i^radicenduni pervenic At adverlus inficiantes > ex 
guibusdam caufis dupii vel iripli Adio confticuitur: 
Yelutiy ii damni mfxnst^ aut legatonuu locis veneni* 
bilibus reUflorum nomine ac^atur. Statim autem ab 
initia piuris quam limpli efl attio : veluti> furcima- 
nifcifti^ quadrupli, necmanifefti» dupU. / Namex 
his & aliis quibusdam caufis , live quis neget , l*ve 
(aceatur^ pluris quam limpli eft adito» Iceni» ado^ 
ris quoque caltirhnia coercetnr. Nam etkm adfcor 
pro calumnia jurarc cogicur> cx noflra conilitutioncji 
quod non calunuiiandi animo Utem movillet > ied 
exiftimando , Ic bonam caufam habcre. Utriusquc 
etiam pards advecaci jusjurandum fubeunt > quod 
ilaa noftra conftUutione €oniprehen(am eft; Harc 

auteai 

hei. UP refinuatur, ©ccPrittor a6(C |)a( fonfl nic(W de fa- 

ao cognoTcira/ l)icr ab<c ocf(t)a()eci , uuD DaJ ftref ein in- 

tcrdidum extraordinariura. SBcil H)ir nuil I^CIIt JU JogC 

tomn Prastqrem mebc i^cbvx I fonDecn gikidl) |iim iHvl^ 

mangcn ^ fiod Mt Judiaa lioAe eomui eiOMir^ 
3Sarla. v 

(i) 7is«Mr^ l)<i|l caSimmifeieM eaii& ©jefei fan gefcte&eii 

vd dolo vel culpa fcu uegligentia. Adeft iraque vel 

verum, vci q^iaii deiiAuiti, unbriefcS mu^geilmifiiDec^ 

t)en- Pcena autcm temeritati litigantiam legibus 
tuca eft criplex» i)l^ecmHtna^ e g. qui per calumiitaai 
depofitum negabat* in dupliiftfi* danvubvttr* ' fmi* 
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«acem omii» pro vttcri ctimxmix ft^iaiHie m9^oda(£lA 

•funt > c[nx m defiietudinem abiic : quia in fartcm 
d«citoani Utis adores muldtabau quod nusquam fa- 
ftum elle invenimus t feApro hi$ .introd»^wici. eft^ 
& prsefatum jusjurandum , & ut improbus Utigator 
&dtfmnum .&impcnfc Utis inferre advcrfario lua 

'/ \ ' J , . .44,, . ^ , . 

cogatur. /z)._ ,. . • , . 

De tnfamta. 
§. 2. Ex qmbusdam judrdis damnatS» ignoflbinio^ 
fifiunc: veluti, furti, vi bonorum raptorum, inju- 
riarum> At dob : item> tutelae , mandati , depoliti, 
• dirt- 

r 



(i) ©tcjenifle, q*^» temcre liii(abat» imiHe dupium Bc^ftf 
Icn , oDec au* tripium , nad) btd Umjldnfccn* Tcmere li^ 

tigabat is quoque, qui negabat rci» lcgatam rd ^po& 
' tam , fic lis crefcebat & poena mendacii obriaetNM; 
lUuftCbWCWilleinqcfftbm/ bapcill temere litigans bagju* 
tameiltum calumnix fct)m(ren lint> irr.penfas lic s 6cjal)(eil 

• »Wf. eHmif in Exordio litis forDOW l^J^ ^^^^ al« Rcuf 
' Rftmereit/ fe animo caliunniandi proccffum oon intti- 

" lucrt. Jtonte bcr Aaor cf nic()tfC(>»ecm/perdcbat.caufaim 

' iinfimiiflc(?iac@port«(n6eja[)len, n)elct)c< bcc f eos «lcwfjtt 

• tl)iin, iint) aflie impenfas bcjaWen muile , meil er ni*t gc» 

Xfead)te, fc jufta infUntia uti , juftas fibi defenfiones vel 

w cxcepuoocs effe. 6« mupcn auct) aUe Advocaten fctiDereni 

^fiCfllauMen^ caH&m principalis fui cffe juflam. ^lt 

eotbfenifiel proptcr muUifaria perjuria abqefcfcaiTt /^»ie# 
' mt)l ol)neU6erteflunfl. SRariWttf jol(!)cgcuicfcl)on juc|)tu 
flen f onncn , l)a()er f ommt ej , baf i» liti« cooieftanQiic fo 

offtnegimmirb; unbDieTJroccjTeenjiijmaf^ren.. mApp* 

• laiione ijl5 n)ot)l no(5 (jcbrdu(l)ltcf) , unD mare au munfcften/ 
. jh(^^cOe Juwnienta noct)ubcraatcpbet)altcnn)urben. iiiis 

^ero.quibus rcvercntia debetur . ut patri, patrono,do- 
' siuttO diicajo, jdfamentnn^ ^«^4 ^cajy^^nniae eft rcmiffum, 
S>cr Impcwtor pro ▼eteri; calumniae aAione posi^jm 
pecuniariam tinqtfilftW, IMmli* decimam litis fpW^ie 
tenctur.tcmeratiui litigator, gl' fagt , DK CaluB»»» 

ftio »0« nid)! m{l)cinufu, m^mtt^ni» tftvdUnu 

■ jcirter approbictt i^* ttt» #tt «Mft.Pitf» «» f 
iBCtudiiwnay 
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De PoENA TEMERE LlTIGANTIUAC. t79 

4ired:is> non contrariis adlionibus. Iteni> pro (b- 
cio , quar ab iitraque parce dire&a fift : &9b.iiiqui^ 
libet ex {bciis, eci judicio dainnatus, ignominia nota- 
cur. • Swi (ixni quidem» auc* yi benarum raptoram» 
auc injuriarum , aut de dolo , non fbluhti danmaci 
notantur ignomiaia, fed & patli : 8c rede : pluri- 
nrnmeniiminceceft, ucnun icx delidU ftli^pus> «n€|; 
contraitu debitor fit. (5) -.t, ... \ 

De ift fus vocamb^ 

} • Omnium autem ad:ionum inftituendarum 
|>rincipium ab ea parce /edidi proficiicicur > qua Prx- 
tor ecficit de in jus vocandg. Utique enim in primit 
adveriarius in jus vocandus eft > id eft> ad eum vo* 
candus , qui jus didurus Qua parce Praefot 
parentibus & patx^onis , iiem parentibus liberisque 
ipatiionorum & patronarum , hunc pr^ftac hono* 
Kem > uc non alicer liceac liberis libertisquc e<^ in • 
jus vocare > quaai ii id ab ipfo Prxtore poftulaye- 
rinc» & inipctravcrinc £c» fi quis alicer vocave- 
/ rit , in eum poenam Iblidorum quinquaginca con- 
ftituit. (4) 

TITV- 

^l) Alex. Chassanaus (^t Qtmt^ntt, itt Imperator ^a6e titlt 
i3ivjlionem a(f^ionum aU^Qelaflfcn / neOlIfCO qua^ quxdam 
.fint infamiintes . quaedam non, e.g- Pius petii a^ione 
contraria, fed infamis non fio. iS^I|l^ieceine9ie(|)niina** 

6a(t)e/ i>amaiiUi4)ncren{an* SSan ^nM>t batniM^iiMP 
iriii doiofc gcHHin. infamis aitt mx\> qvi temcre 

' Ittigabaii tmn tt infbntKltKU ^ ^ oootra^ cmidciiidict 

tDirD/ &ec etiien ringutaremfidem erfocDect, i' man. 

datum f focietas ) depofitum» tutela. Reqoirebatur emLii 
. a mandatario > focio , depofitario > tutore > fingularis in> 

duilria, amicitia, fcine Maiice abec n)irb gtoflcc / voanti 
<crtAnpct)t)arjuterna9enld|feL ln&»m&.ti)uci)caii0iimr# 

qui ex delitto aliquo omdemnaras tcrat. 
(4) Dkicr §. ttirDDfOl fcqaeQii ttnilo pramtttHtt WkCjU 

, ^mm Itfoge «nOtffcri maitt/ nuifle ecft in jus coram 

^l^bmAfixtQth i^i^mW^iiiW]^^^^ 4c fy&Q cogno- 

fcittC, 
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TITVLVS XVII. 

: DE OFFICIO J UDICI& 

• 4 

SUpcrefty tit de otlicio judicis dilpiciamusr Ec 
t]iiidem in primis illud oblcrvare dcbct fi^cxi 
•nc aiiccr judiciit \ quam lcgibus , aut coiiftitutioHU 
bus, aut moribu;^ pixiditum cft, (i) 



fcirte. In jus venire ad PnetMrem O^r ttoe^ tltdl^t in 9it« 
dicium. mXin moW «•«•o. JudiccsPedatiei iu 910III- 

Unb meil SKain fel)r gref mar/unb bie in jusVocatiopubiice 
flefcft^jy/ fo erlauftie Dcr Pr^t^^r einem icben/ oen Reumm- 
piiitcarolKiitooeri^nfonilenamrQff^ in jns ^ii vociren/ unD 
«ifrSret, Caoupnjuforbern.bagercpramPr-TtoreerfcOei* 
mmm SBcBii&it«e(cDe&cii/ fotte| DerPrarror i)iej.^ac* 
tbctKn um &en juflliceiii.pcdan«am tMI toof n)er jjf«fi. Tunc 

addice^at Pr«tor Judicetn bonc & partes Utcm centcfta* 

iantur. Judex fafj in bafilica cum AfleflToribuf fui^ 

Uep bic Paries foaaHtt citiren/ urit) biefe repetinen bie litii^ 

conteftationem. . ., ' 

/l) Egin^ns dc Perfona aftoris & rei . i. e. exccprionibiis 
&4i^Wibl»« Jam dc ofiGciaJudici*, inprimisPedaneit 

9Bir fbnnen timt^^wOim, loetl ntqtfc Magiftratut 
stifllei* Jn<lic« fttib- J"** ^ 

• verioTi eft cnim imerpres, ncfnMagifter legum. 

- tatem non fingat cerebrinam. 2)er Judex Pcdaiicitt nmC 

cin lurill , er mulle Sicttunq geben ouf bieNaturam AAionis 

Un^^Mateiiam » quid petatur. €r tonte ni(()( cotaiyj^eges 
*Wci(bCII| Ct g* ut 61iusfamiiias teActur Sententia alias 

cft maUa) naUitas tW inianobilis, nullo tempore poteft 
. coovolcfcerc « fi in ihefi cmit. Si vero Judex eirat m 

Hvpochcfi, i.c.>iii fa*i>» ft)appcUi«t«ai|. .Scrlmpe- 

rator bnuc uur eine o^cr jweo AaSanc» tnr^se^eii \th 
tcHi fo proponirt ec abcr unterf(t)ieDli(t)e / unDjmor rei^ 
les. sjjjan fan <6 mat cxienducn,benn es i|l tetn Con- 
ttaftafca Der3iic!)t€r ni(t)t obfervirenmug,ma5jeiBe«8littt< 
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Oe jiidicio noxali. 

f * Ideoque H noxdli iudicio aditus tik^ okiefu 
vare dcbet , iic> li condcmnandus videtur dominus, 
ica debeac condemnare » PaUinm M^nvium Lmm 
ti§ in dtcem dureQs $9nd$mmy 4Ht m^xsm dtikn. {z)^ 

Dt ailiowit^ realiius. 

§j 2. Et d in rem adum lic coram judicc l C\y% 
Concni peticorem judicaveric» abibivere dcbet poHef^ 
ibrem : fivc contra pollellbrem, jubcre ei debec, ut 
jrem ipiam reiUcuai cum Irudibus» Sed li ^oilcilbt 
neget > in prx(enti ^e reftituere pofle » ^ ime ftu^^ . 
jfliiuione videbitiir tcmpus reftituendi cauia peterc» 
indulgendum e(l ei ; uc tamen dc licis arftimatiou^ 

. cmveat cum iidejullbre, Ci intra tempus, quodeida» 
tum eft , non reftiiucrit. Et, ii ha-rcditas pecica 
* i^t» eademcirca frut.ius interveniunt » qux diximas 
anccrvenire de (ingularum rerum pccitione% Illo^ 
rum auceui fruduum» qi^os culpa fua polleilbr non 
fcrceperit^ iive iilorum» qtios perceperit, in ihi:«^ 
•que acHone cadem racio pene habecur, fi prxdo fue- 
rit» Si vero bon;^ iidei poiielibr fueric^non iiabetur 
fttio necjue coniiutitorum » ncque non peixeptorum^ 

JPoft inchoatam aucem peci^ionem , eciam iUoruiu 
irudhium ratio kabeiur » qui cuipa poHeilbris 
cepd non iimt» vei perccpti conlumti fimt* (3 } 

1«) ^ier ftat nnn btt impcrator tmgt ejrcmpd (jcgcben/ toic • • 

Ut Judex \i(S) t)(Ci)alten foU / e g. daa^m: nb)car$ ti^ cs 
Hi^ IW&er^ ccnMkmoiCtn $ CXi alreroatWe fecittidom na» 
taram aftiMir Bwdis v ui domidos Servi & Antmalia 
tmt ^iu^em vtl dammiim reftrdal aot hok« debat» " 

^j) Itk aaione h^poihecaria \\W Dcr ^\1%M n kt)( rtnfcecJ f(ti , 

gen/ <il§: @r foa fimpiicicer uii ^fanb^^ctxQing qeben» 

l>t)Ct bCiaOicn- In re$ vmdkkikm <:ohclemflit| M( Jfudm 
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De aclior^c ad exhiiendf^m^ 
€.3. Si ad exhibcndum aduin Fuenc» non iu£^ 
dt , fi exhibeat rem is , cum quo adhim eft ; fed 
opus cft , uc eciam rei caufaiii dcbeac exhibcre j id 
eft 9 ut eam cau&m habeat aftor » quam habiturus 
«flct, fi, cum primum ad exhibendum egillet, exiii- 
bica res tuilleL Ideoque» iiincer moras exlubendi 
uiiicapta fit res a pofle&bre» nihilominus condemna- 
bitur. Pracerca fru<5tuum medii temporis, id eft, 
' cjus^quod poft accepcum ad exhibendum judicium» 
ante rem judicatam interceflerit , rationem habere 
debet judex. Quod (i neget reus, cum quo ad ex- 
hibendum adum eft> in pne&nti ie exhibere poile» 
& tempus exhibendi cauia petat> idquc line fruftra- 
tione poftulare videatur > dari ei dcbec , ut tamen 
' «aveatyfe reftituturum. Quod ii neque ftatim juilii 
yudicis rcm cxhibeat , nequc poftca exhibituru mlc 
» caveat> condemnandus fit in id,quod a^ris ioterc^ 
rat, ab initio res ej^ibit9 elfet. (4) < 



cin ^^rtficiib , m Spatiuhi gclafm mtbnh in aaionibus 
xeaiibus tQul (t iii(t)i nuc ouf rem • fon&cm auct) auf fhi- 

Aus fef)f||, ttnO iOar fO/ Daf bet nud« fidei poiTeabr Me 
fiuauf perceptos U percipiciKlof a fempore, qao uti 

coeptt , reAltuirC 5 DCC boiue fldei poffefibr abCC tDicb loco 
domini flefifiUtn/ DaftCC rcftiiuitcl CC bic fruAus cxtantes, 
linb aU(t) t UfC nj(t)( in totum. S)Cii CC jlC ufucapirt in u 
S^t)ren ^ non tenetur amplius. Dominus habeait pr«« 
isium iiii labofis oportet ; jmcllige*ii rei viiidicatioiie 
^agatur , ImnH iflnmflciil titnlos rnierofus. Veram 211 
1urreditati3 petitioiie etiam confumti fimt feftitotedB» 
t)f nn bfcbar cr ex citulo lucrativo , atf Cin gebilOacr haeref» 
locupletior fa^us eft •> dum rei fusr pepercit. 

(4) In S' r fii^tt fca* Imperaior 3iac{)U(l)l , n)ic Ci ttlit tCC 
gfUi^ne adexhihendum foOe (jetKtltcniDCrDen. 5fficr rci vin* 

' dicaiionem ein|]fller/ mt:H'i|T^n/ s^^^^^ res iir, ne plus 

petac. $iifo mu^ t(t> au(t) mtct) ccfunMgen / an bxc m fit 

»cai iuflKtfcn iflcioal mit mitKr <6o4)t cotiittntiM nmv 
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FamilU erci/cundx. 

$. 4. Si familise ercifcundse judicio a^himfit, firt-» 
guias res iingulis iisredibus adjudicaie debet. £t & ' 
in alterius peribna pr^gravare vidciatur adjudicatio» 
debet hunc invicem cohxredi certa pecunia ( licuc 
. jam didhmi eft } Gondemnare. Eo qucique nominc 
coharredi quisque (uo condemnandus ed: , quod icK 
ius frudus ha^redicarii fundi pcrceperit, aut rem hx-. 
redicariam corruperic : auc coniumpierit. Qua» , 
•quidem fimiliter inter plores quoque , quam duoa 
coha^redes» fubiequuncur. (5) 

Communi ciividundo. 
$. 5. Eadem. incerveniunc » & ii communi divi^ 
dundo de pluribcts rebus adhim fic Quod ii de 
unare : veluci > de fundo : li qui^em ifte fundus 
\ com- 

fccn I «. g;. vin*cice3ua(Im , bic bcc anDrrr 6a( (ajfm 
. einfaiTmi bamugcSecjl^eparimmecDen. ©erPrAtorje^t 

eineBeif^ ut res mihi exhibeaturi fi non exhlberet,ad 
intcrelfe agebatur. mup a6er ba^ Juramentum in lU 

tem f(()n)5ren es?anaucf)foramen, baf icObenUfumfru-. . 
- Auro, DuDaSDominium^ml/ fo fart jcf)ftagen^ DaJ ftuime 
Meeoibegiebft, Dap icObenUfumfi^uftum l^ibmm&ge.ma 
nbbt/ fo fc()i9We i4) , «ieoiel id) DdcOte , Dap e i mir d2u$eit 
' ober@<tabentI)uc. 

iO 3)icfe DrcD Aaiones mcrben mixtac qenennef / benn ©enn 

mcirt ager confurdirct roorteu , f 0 vlndicire fCt) mdli domi- 
nium unl) terminos adlione finium regundorum. ^nbef* 

feni)aftbumeifl@m(E fo lange genuQet ; bat)cro 6t|1 bn m« r 

• perfooalirer obligiret / UnD tteil OU aU(fi frudus reaifuirCII 
'iRllfl, fO t)et(!jauc() a^io reaiis $ hinc didtur mixta ; ob« . 
lieaciu enim es psurtim ex jure m ire » paitim cx jure 

ad rcro.' !Beil icf) nun meineti OToraen fcanl>e^ mieber f)abert 
ttiDl , mu|l bu ncue terminos iinD neue,(g;t«ine|ij:n / &. ue 
fines bcne rcgas , aucft atiSmciTen lajTen' Jtnn t^fc Sarbe 
*. nic|)tflcr^eilei»cr6en/ fo bet)a W bcr cine , unOflicb. Dem an* 
, bcrnfomcl ®ett{)crauS/ aUJcinpars prj^pondcrircc. (fnctt 

fb i|lj audl) 10 aftioM commiini dividundQ unO &iiuliai 
IwrcifcittKbr.. 

' . Kkka (6) 
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cummodc rev^^iouil>us divitioneni recipiac> partesejuS 
iingulb adjudicare dcbcc £c ii unius' pars prxgra- 
varc videbitur, is invicem certa pecunia alteri con- 
ideninandus Qit. QuQd ii cumiiiode dividi non poC- 
jir$veiuti>ii homQforte^aut mulus eric, de quo ftdum 
fit \ tunc totus uni adjudicaixlus eft > & is inYicem 
aitcri cerca pecunia condeuinaudus eft. 

Finium regunclorumy 

* %. 6. Si iimunx regundotiim adum fuerh » di(pi- 
cere dcbet judex, an neceiraria lit adjudicatio. Qujk 
iane uno calu neceiiaria eli » ii evidentioribus fini- 
busdtftingui agros.commodius fic, quam oiim fuii^ 
lent ditlindi. Nam tunc neceiic cfl; , ex alterius 
agro partem aliquam alterius agri domino adjudica- 
ri. Quo calu convcniens eft , ut'if' alteri'ccrta pe- 
.cunia debeat condenuiari. Eo (^uocjue nomine con- 
ckmnaindus cft quoquc hoc judicia» &tce cir<-. 
ca fines alicjuid. malitiole commilit : verbi gratiap 
quia lapides Anales furatus ei^ > vel arbore&. £nales 
cxcidic Contumacise quoque nominc quisquceo 
judicio condemnatur : veluti, ii quis jubente judjicc 
metiri agros.pailiis non itieric,^ 

Dt adjtid cMtont. , 

$• 7- Qyod autem iftis judiciis alioii adjudicatum 
Bieric > id ftacim ejus fic ; cui adjudicacum eil* (6) 

' TITU- 



(6) Wiai mcr itt JuJcx tiriiiiabl adj idicicit bat / bami 
fricge sUich ba^ Dominium i oal>cr \aqt nm , ba^ 

Litis Contedatio C(n Quati-Contradus fct}. 5Bir ^abcH 

nm DeraiictKti/ t>af bn imipmS) M 9ii4/cerj ttiicn 
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TITULUS XVIII. 

DE; PUBLICIS judiciis. 

0 

De dtffartntia a frivatis. 

PUblica judicta neque per adiones ordinantur, 
neque omnina c|incc|iuin limilc Iiabenc cum 
ca^teris judiciis, dc cjuibus locuti iumus, magnaque 
diverdtas eorusn tft in initi(uendo a ^in ^xer^ 
cendo, (ij 

Etyma^ 

» ^ 

(i) aEBoitn Ii»ir6icf(n tm\ fecundum merita traairai tO^ 

diangirct/ a(6 bie Lcgislatio bci) bCH 3l6meni in criminali- 

bus. ^ir madjen ii la eben fo i brf metUn ilrafferi mir adul- 
tcrium mit (?^elbe , balb niit ber Rckgation , balb mit bem 
i^ol^. £)arau5 ran mati fet)en , mol mir bie DtfertaM 

l. Mai. m 33?nt)e aemaftet. Commcndo Ant. MATxiun 
Jr^ii*. Crmimhus, bOrmtlM Ct H j4)( mit blC Conftttu. 
tionem Crimioalem Caroli V. fonMril OUdb Mc Rmnana 

•bTenriret iyaf. 2)0^ tft^ nitbr oan^ accwat. cx 
fa^is, ou5Lec.f}i(lorieerlern(tmerben; Egrmns de judi- 

ciis privatis mitio hujus Libri, jam de Publicis, JJfC 
Publica Judicia differiren a privatis in iiiclfn ^liuEctl/ 
(enn Ue fienqcn an per Accufationcm & Infcripciotiem* 

& mar m 9iom auf gcmtjTeSIctctneOcmocratie» ba m% 

Cinc /Equalitdt fn^n Cin jeber imtt iacultatem accufaiMB 

l)abcii. aDctt c< obcramt» mAi» gcrtnsel , aii quem accu* 

farei nec rame» probarc, fo mu|le er ftrt) in crimcn m- 
fcribiren / i. c. cidcm poenac criminis , dc quo accufa* 
bat alterum, fc fubjiciebat. 3>at)cr ein publicum Ju- 
dicium eicjentltd) ^ccufatio , privata Judicia vcro Miom 

benTcii. A^ioncs popuiarcs gicngcn mtr ba^ ^ 

' mulda pecuniaria mihi adplicarctur > v. c. de Alba Cdr- 
mpto. Judicium>>ii«/AM^al)crift,mpul>li€ofatbfiae. 

S>artmicii fommn fte iibcrctn / quod quiiibet poOit agc- 
rei fcd differtint in eo, Dafbie^traffe nict)r niein, fon^ 

bern bem Publico gcWre, In publicis non iurabafw de 

calumnia. ta pnv4ti< maren ber Praecor Urbaoua uno 
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. Etymolcgia. 

§. I. Publica amem diAa fiinc, quod cuivisex 
popuio executio coruui pleruuKj^uc daau:» 

%. 2. Pubiicorum judiciorum quo^dam capitaiia 
funt, cpa:dam non ^apitalia. Capindia dicimus, 
quas uitimo fuppUcio afliciunt liouimes % vei eciam 

aqure 

bic Judices Pedanei gtic^tec tAt Publica ^Uen ii)r(n 

fcfjDllDCCn Magiftrat , ncmlicfebCft QiiJeftorem, quafi C^ac- 
fitorem , Inquificorem , OlfO flCncn!.(t / ttJCU CC Articul 

machtc, auf iDdcOe t)cc Reus antroortcn muflc. Pubiica 

Judicia requiiebant ceium& publicam legem» in qua 
erimen notatiiin erac ; ut : Lex Julia dc Adulterio , Lex 
CorneUa de FalfiSf Les PoiDpeia de Parricidiis. Coo^ 
BaissoH» ^mufm. Jtim»t^ %• €• u GiaH« Noodt Tr.Je 

* JurisdsB. & Imferii, Carolus Sigonius Je Jttdie» ©ai 
|)Ci|l Lex ccria , unD taJ jtnD crimina publica. Si civili- 
tcr agcrem, infcriptione in crimcn opus non crat, v. g. 
in a<f^ione de Albo corrupto» bene tamen) fi crimina* 

lirer. @onii i)mtc cin icbme^cc auc^ accufircn {onncii- 

RdlOOCm Oir iKn Inquifitions Pfocefs aulbcm JureCaoo- 

^iiicol^aftco/ foceffiitMifcldlM.' SeQtm9toiiicrtt 

f inc bcjfcrc Orbnung. 2)ie Pra«orei ^oitcn fonjl fctnc cri- 

xninellc Jurisdiaioa, fanbCtn fpecialiter ©UCDcn jtC lUWCi^ 

. Ienerfucl)t, bap ftc bcn ^$roceMi"gicen modbten fecundum 

hanc vel illam legem publicam. 3BiC i% in libera Re« 
publica ttlit bcm Criminel - Procefs au^ficfc&cn , OCip man 

n)ot)l / a6cr mcita|)a^untcc, ba Mi Praeteai Urbi \At}^ 

JurisdiAion ()attM $ & fub. Imperateribos • cnm Itbonas 
cOec tpierftAa, loiffRI toit ni(t)t t^ili. Beissonio Ifil 

iitdD2ut)cgcfo|}cr/ foi4)eS|u unterfut^cn > bod) rontc cr ni({)t< 
re(t)iiS jinbcn. ^ie 5c|lc SHad)ri(t)t t)at Carolus Breti ^ 

. j^nuquit, Crimtnalihus 9 bcn Mr. vSalengre in ftitlCn 

9»//. A#;;i. cinrucfcn laffcn. SOSenn man aber nijfctt mta , 

mcli.mittcmCriminel-Proceis tempore Tiberii OlllglfCi 

iKii^ ft> mup man MERiujwnt Wissensack imb Saoitta* 

(ifcm aBiitir (Kcumir poft Ciceipkim (itibit moti 
iii(bt»iil» 



Dt PUBUCIS JUOICIB. 8S7 

aquae & ignis interdiftione , vcl dcnortatione , vel 
meiallo. Cxtera, li c]uam infaniiani irro^anccum 
damnopecuniario > hxc publica quidem tunty noA. 
Unien capicalia. (i) 

ExewpU. De Ufa mnijeJlAte* 

§.5. Publica ftutem judicta ha?c fknt : lex Julit 

majeftatis , quae in eos , . qui contra Imperacorera, 
vd rempublicam aliquid moliti ftint» iiium rigorem 
cxtcndit. Cujiis pcrna animx' amiflionem fuftinet, 
& memoria Kei eciam poft morcem damnauir. ( j) 



(2^ 1!>i< Judicia publica finl) iXmxHl capitAlia {itiiX non* 
taptUiVta. Illa funt, qux mortem , vel maximam & 
mediam capius deminutionem irrogant , quia perfona 
& caput ex civitace expellebatar, 9ic9li>IIICCmC0n(Cn^ 
ift patet ese Oratiooe Casams apod Sallustiiim» ClfC^ 

* Dtel b^tec / civilem mortem foftinere, aU natondan. 
vid. Dif mca ad it. Maf, C«sar mcprKC/ C* fci) 

tin^cmcp / ob cin tm^xi l^cOcn fco , alfo fct) c^ bdrtct ^ Die 
lajt fcmcJ fcbcnS miferiam f(t)iml^cn , aU Dor cincgrosre 
I t)at mit eincm f Uincu @ttWKr^ 6cn Jtopjf Dtrlicccn. Cato 

ObCC contradicirtC i()m. Non-capita!e jfl , Da cinC coerci^ 
tio 6>rporii diditl IDirb fioe capicis deminuctone > c»' 
jnfamia» poena pecuniaiia. Dicis : capirale eft» famam 
amitrere ? Refp. non amicris caput • fed manes civif » 
Vid.j^ iehis not, infamia, Nec ftatum libertatis, 
ncc clvitatis, nec familiac amitris. 9(tocini0CAuAores> 
Claflici t)abcn impropric fo flCrcDct. 
(1) OUm inRepubiica Remana fuere femper leges» c|ut» 
bus pcraae acerbanrarilUs» ^uiin Rempublitam aliquid 
moUrentur. Joiios Cjbsar novam toUt legeni contra Vio* 
lacores Majeftatis cum poena aqnae IgDis^ue interdiAio« 

nis. ©Icfc Pana j&at langc gcbaurct , ^c Wttn immcc Dcn 

Conccpt • ti l)drtcr {t\), aqua ignequc interdiccre, alS 
capitc mulAare phyfice. 3^) ^^ltC alfo ui$t MDOr / DflJ 

man tlc mtt Dem tDa^ri^atften £ooc0C)l;aft JiM ift 
oot)( cin Emttema oot^ttDcn uti Justiniano > Da cc mcontc/ 

C^sAit()a6c mortem natnralem difticeti (itCC C( unD Tai« 
•OHiAinrs ticrftunDctt (cinc Hiftorie. Ofim lifm difti^pie^ 

Kkk 4 famc 
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De adultenu. 

§. 4. Item lex Julia de adultcriis cocrccuclis, qu« 
»aii iQlum tenieracores alienarum nuptiarum giadio 
punic> fed & eos » qui cum malculis nefandam libi- 
dhicm cxerccrc audent. Scd caHcm lcgc Julia etiam ' 
iluf ri dagiuum punicur» cum quis iin^ vi veivirgt« 

, > ^ . ■> : — 

bant mter perdiietles & reos crimtnU maieftari^ in fpc- 

^rte. f^dhc: DiePrincipes imm 1 ^at man Deri pcrduel- 

lem getKlllKt./ qui lixercitum contra RerHp ibllcam dii- 
xit, aut Principii perfonam iivc Rcmpfibiicam invafic. 

£)W5 irirb Did fctxirfftrgcHrnfft, aWDas lcjju-, »«1 fDb 

|()a>ciircdic contra Sratum Reipublicac & ilJum, qui Th 

^i^^f m RcpufaL. habei; . |)ct. ©abec ift Mtt MHillU 
. ncr t ^xiVbWX tHdn indircAe coQtraMajeftacemReipubt, 

CtSHU peccirctf e«||. fi ^uis in jisra maicHatis involaf- 
' let» moBecam fidiam cudendo, &,c. ©icfcs ift Crio cn 

Majeftatis in fpecie fic di(aum. cxtendirUU ftcauf 

tielc @a(()?n , Dic propric nicCt tio^m aei)OcicM / c. ^.Au- 

«usTus neniue bai Crimen L. Majeftatia , fi ^ filiao» 
. luam flupraffer, ima confcios etiam crinuois pro reii L» 
Majeftatis habebat SBinil CIIMC tlltt «It iSkmD^dligeiOatft 
coram imagioe Friocipis » tiHt fi fuu ad ftatuam Prin. 
eipi» urimim mitcerec, mt ii m CHmen L. Maicftaiis. 
Vic!..BMHAB. BsissoK. Antiquit, Kcm. Perducllis i(l \tk 

Did aU Moftis. €in Perdueiiis jfl 5ei) un« in nifd)lanl)/ 
mww ciiKr wicbcr ^cn 5Eai)jler ober bK ei)urfHCiUn con- 
fpirirct/ iDcnnccgleicOfondecinUntcrtbanDerfelb^n mdre^ 
p%\^% 'Seror&nuna t^on Cabolo iv. m AtmM BuMa §. >r 

juiif i)€rr»brcr* SlUcm jcootra Principes rdiquos Imperil 
Wmb m Crimco Majeftatis lli(t)t bcgatiaen/ nifi quii fit 
. &b*tua, IDcliltf Diclmebr m Crimcn Sopcrioritatis beif^ 

' fenfolre. 1>ieetraffc bicfcn^a|]cr« iftDcrtob. Languet 

f« MiluUamts mClDft/ tap ex formidabili Re{;no Fran- 

corum ui, (Straffe, mii ^DfcrDcu ju jerrciiren, na* Sran(f rcj(|> 

Jietom Jtcn. ^ oitilcn mabcu au* Dic iiiDcr ctncs Pcrdue^ 
is aa^r Succeflion unfd(^g unD mirD eine ^ ^cuk 

(Cfc^f. S c poft mottem accufatioiiem propagamntft 
quodStoic« PhHo(ophiaB ' d^belur. -*M. Akton.Philoso- 
. ^ wds {Ot» b(e Itiifon . Di. 1 1) in mcincr DijTertawn gciigct. 

A4NT. MATri^x (joi in ^vm MvlA Cpu^^^t^»^;** .olw: n \% 
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ncm vel vidiiam honerte viventem ftupraverit. Pcr- 
jiam autem eadem lex irrogac ftupratoribus , £ ho* 
nefti iiinc, publicacionem parcis dimidtar bonoramt 
^ ii humiles , corporis coercitioiiem cum relega- ^ 
cione* (4) 



m(S)t»mra>M, mmmi)t^uXmitt\>ammc\: / imDfori^ 
l)<ritct) tit g6t)iu, UiDen mu|T?n I inDem &iTtcn i6i4.uan nocft 
itms ex h^rediute qclaiTcri roitb i Derin Dtc @6{)ri< ttxiDm 
tiflcntiiil) ni(bt aeSraffi / t"i^ fie abcr ni(f)tl friegfri , geft^iebrt 
' per accidens, tnbem ii)u^Ucrn nicbt mvti^ mtmi . 

|8fei)il Conf GuNDLiNO ad Lcgem Mi^aHs. 
.(4) Lex Jul$a de Adulunit ab Augusto lata. QBfil fiBtllC 

' 'SiKt^ter Dic Julia fic^ fo unjuilKi^auifiiorte, fo()MAoeu«Ti» 
. tat)crfed«9<nl)<it^enommeu/ nweDic We Adulteros fcf)arffe 

• lcges i\\ gebcn. ^5 itl atcr einc grojfc 5lunft; Die Lcges ju- 
lias , Die oom Julio c asare berfommen , Don Denen / Die • 
AuGusTus gcgebeii / \\\ untcr(4)eiDcn. 3^ne ftaDen Crixncn 

' . publicum JUUI f undament, Hxc lex pianic eos 1 qni 
ciim mafcidii netandam libidiiiem exercem, & teme^ 
lacem etiam atieoaram noptiarum. Ante haac lcf em 
nuUa fiitt Sddemitf kx jpoftta. Ct tfl Hba Mmb»hm 

concubitus cum uxore alieila. muf alfo etue perfona 
conjugata fci)n 5 Dic^rau iftAduitcra , fi cum foluio con- 
cumbir , UU ■ Dcr 5)f onn , f» canri nupia jesn habet Ad- 
ultcrium eft weX Jimplcx, vcl du^kx^ ^enc^ t|l , tt)anit 

nut etne perfona conjugaca , btefes / tDeiiTt beoDe DeittHigct , 

* ftnD. l>te3l6tiiec!o»teu Den ni(f)t pro aduUcro baUen , Mc 
tBttftttcrteingenjutNtNttii ftej^ebetttaMaiareflcn* Di« 

cb: tfl eitiecieo, ftve tfam niipta» Ave eum folota 

concumbam 9 adcft cnim conjugalis fidci violatio? Rc/^ 

Cl ijlmabr / e« t|l comra fidcm datam , Da frc jH crnanDce 
i jefagi t)aben: Ub* tu Cajus . ego Cuja. oitKr Dte 
uicr mcDmen Doct) / eiif«)nic()tfof(t)dDli(t), mann bcr ?K(;tiiii 
fo sac {eufcl) nict)t lebte / ob ftee^ 0ki(t^itt4)t oor ^xiXxtxu 
• HtectttubecSrautdlanDecB, bietiwdet aUenospuUastttl 

^ ^iij^ 2)ab^ i(l iMtf Adalcerium ^ertmi» fi molier ad« 
lilteritmA commifict «tim ibldto' etiam % baj f)aben|lc mtt 
. . fcer Relegation geflrafft. ©iePoena Adulrcrii n>ar oDcicit 
. . : capiral , n'(t)t morte , fonDcm capitis deminutione , btj 
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i ■■ , 

De Jtcarih^ 

Iccm lex Comeiia de ficarys , quc homid^ 

' das ukorc ferro perfequitur , vel eos, qui hominis 
ocddcndi caufa cum cdo auibulanc. Xelum autem 
(ut Cajus nofter ex interpretatione legum duodedm 
Tabul.rum lcriptum rcliquit) vulgo quidem id ap- 
peUacur> quod arcu miccicur» ied & lumc omne li- 

gni- 

bic tobefcStraff ditaittt. Do&nr 6eflf&<t Tribonmnus ct^ 

mn igCftnifter f ^anner capua!cfn panam DrmLegi julia» 
adrcribirte# cum tamen cx TAcm Anndltbust Li^r u 
€, %h ^ ^*4* ^'4). muUiiqae cgibus patcat» ba^t>iifcf 

Crfl CONSTANTINUS MaGNVS gett)att* * TrIBONTAKUS UI^ 

THKoraavs ^fieil «n AnttqilitmbiB^IHCle ^ttMX gCltlM^ 

}usTixiiAN0»«ac|)ii»icfearcim9(ii^ iini^flratfeeMii 

CRann capiraliter, ii com nupta concuinberer« bte^rOtt 

ofter (lccfic cr in^ giciler. gKan fogt / ^ie theodora fe^ 
e(f)ulD boran , Die felNr eine . . qtmeffn 3* t)abe cine 

ligfnc Dtjfertauon DDn lt)r gemaC^)t. Antonius MATTHiii 

tlUe^r l)i>fc t)anit)cr , unD foQt : aSann btc Bciber get)uctt 
Mtoi / tDio man fte mmioiiigcii imSloflcr Eciifi^ au id)(n. 

^ wio^<i^tci)cffH;9Ctt)an, HKtmniiiiii^rdmiimi&miSloiiii 
fiege6cn f)dtfe# Dec ({e mit 0fferm 8t<le(ybnt<f cantcDticct, 
Datttit fte tcine Urfact) ntct)r t)d{(e , ju extravagirm. 2)ct 
QKann^attenod)in)et)3<)t)rt)ie$ret)t)ett/ ftetoteDcr )u nc^t 
men / m\xtti jie nicbt / fo blieb fte Sftonm. ^eut lu Xage 

' jtra(fete8eirtffiol(fl)drter/aUDa«anDcrc. 3n et^ur^Sa^fcn 

IDirD eicapitaliter gcficatfC # Denu Dcr €^l#C0 Augustus * 

Mnbemejt^ertommt, mac ein (e? ercr anDccelmoi^ 

ilarbitnur. m ^aflC (Xlt Ctnc Conjugau bOt JCopf 

Dcrlol)ren. ©ol Crimcn DeflrafTte man fonfl nuc 
cx z^fg^ Jurta mit ber Rcicgation> abcr ex z. ? i. £*. 
/. ]uU de Aduh. ©urbe ei capitaiitcr geHratft. S)ie Strafi 
fcDc^3^uer«i|lbaraufgefc(5t/ esmup aSer aud) roofummi- 

rCtfet)n/ ita m femen immiffum fit. 5Bi(tD0l)l DecjCi)^ 

ms tn ^reulfen tur^itl^ DccocDnet / Dap man ^aiif foc ni^t 

fCDCItfoat Stt^rum eft caneubitai Ulicitus ciim 'wdiu 
Tirgine honefte aliatweote. Gegen^DicScapvitoies 
mt Aummn l)cfftiQ erbittcct ; t^enn feine tottter JvtuL 
(Kttie it(t) ftupjciicn laffcn^ .S>ai impfas^ ec ie^r ubcl. 
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De Pujucis Judiciis. ?5>l 

. gnificac , quod manu cujusque jacicur. Sequicur 
crgo 5 uc ugnum & lapis. & rerrum hoc nomine 
.concuieancur : didum ab eo , quod in longinquum 
miccicur > a Gracca voce rnxS Hguracum. Et fic hanc 
fignificationem invenire poflumus & in Gtxco nomi- - 
nc: nam quod nos telum appeliamus> illi fii>^(^ ap- 
pcUanc, 9Cw\ tS A/Afip. Admonec nos Xcnophon : 
nam ic^ fcribit : rd fiiM •ftii »<f f^ir* , xdyz** » 
f^iutrm, g^ftB^^Hu» wxOrn t\ «c^ei xlB-ot^ Stcarii au- 
tcm appeliancur a fxca , quod fignificac fcrrcumctil- 
crum. Eadem lege &venefici capice damnantur, 
qui arcibus odio(is> cam vcncnis> quam (udurris ma-. 
gicis , homines occiderint > vel maia medicameiica ^ 
jpublice vendiderint, (j) 

I 

JBann ti aucb fin« ^> %t^^tiitn, unb Wc ftuprata alioquia 
honcfte gef)al(cii , l)tel« ec it)n boct) pro ftupratore. 
2)(truiii l)at cr aucft bci) fleiingen gcuten Die ©iratt^ DcrmeW, 
unD fie pcuf^cn lajfcn, o5 glet^t) jonil fetn civis Romanus 
fuftigim aurDe. SEBacene^ oornthme Seute/ fo bat cc Dic 
Sptlwit itfntt eiittt confifciret. SJic finb ftieroon abqittj^ 
i6ni, fiamtc bie ^icbclgtlfiin / beim ti (icbct DeM.A %i. . 

ij^» 19» IXlf cincr bic itupnitam foO aot dotare» aut dueere. 

SRacl) Dcm ^ebrdifftcn bti(l« ; * * ©enit 
SuDcn gabcn it)tcn SBcibcrn ein Sptm^6''&nt S^tut ju 

laqe nm^ bCC Stuprator nacb DCC Condition DeC perfona 

ftupratse (id)mlt il)c abftnDcn, unb DaS 5tinD aiimemiren, 

UmtC lUuftribus gcf(t)ict)Ct C^ CiU6) , DO^ DCC ftuprator natt) 

Fropoition feimi O^ccmogcnt cini^cpcat^i^eut scbenniut* 
& i(l 0114 tii4)t uoi^iaig / bcim $t flcbcn ni(t>t ieicbt &tk0 , 

gen^itDCUrttl*' Stopram ^vMfariaMi > feu imroluntariQm» 

(Dic Hot^jtjdbt) menn cincr acmaltfamec ^cifc cinc IcDigc 
aBeib«''i3crfon fcbwd^et, micD mit Dcm XoDc gejlraift / ti 
fcDDenn^Dag ti nif^tconfummiret ©orDcn. Stuprum vio- 
lcntum roirD aud) bcflangcn , Da eincr einc Pueiiam non-. 

^ dum yiripotentem > mente captam» ftupricU» DCtttlbiC^ ' 

fc tbnmo nici^t confenticcn. 

(0 !DicHiftoriaLL.pubiicarum, aie (icaufgcfommcn/ ijl 

^ - * M _ 
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I ' i 

Depmrricidiif^ 

6* AUa deinde lex afperrimum crimen nova 
pcsna pei^quitur > quat Pompeia de p&rricidiis vo* 
camr : c|ua cavecur , uc, quis parcntis , auc filli, 
aut omniiio aftedioni^ ejus > qu£ nuncupatione pa- 
irencum oondnecur» fata properaveric (U^e clam fi- 

vc 

0 ^ 

pcrfeqilitur homicidas, & cos» qui cam tcln eunc ha- 
tninis occidcndi raufa. J)q^ Syila fo fi1)aitf rDaC ^ railt 

fcal)cc 0 mcil un confuftr 3u(ianb &amal)is ju ^tom %im^ 

fHt imer fadionem Syllanam Marianam. O^t^manb 

QMtft^K^' D^^tDoUc alfo&ccDiAatoraftiMen/ ufrt>ff|» 

IC Dem hoiiiicid« dcportationem m @(ra(fie, Iin6 perfo- 

tm homiiiores iiNiclMt otn ^cbcit gejlrafft. 3a cc (lcdfffc 

auct) DcnKriiacn morte rivili y (|ui tum telo ambtilaverat 

hominis occidcndi caufa. ©ic Hrfacl) , rracum Sylla 

{0 fleorbnct , t)abe id) oii^ bciit utarcho eiubcrf:ci : lum* 
id) Syua titit, unb fcin 0(nniiKi(tcr ftititec brein. ec 
bmtc melc3<in))c , Jbcm cc t^ac vktor, unD^aru balDlDic 

CiiSAR Rcmpubliram Romanam aufgcricbtet / IW QHICff 

ifocc cincfi aB.ir(T^Wetl na4) Hm 9Btc ttal em 
ftteiiler fat)e / pctt|(l)te ec M( ^fcrt)/ fO/ t)ap Dci^ ^fttl 

^t)lte- Hinc poenam capitalem civilem ^did^avir iis , qui * 

cum fica irenr. Conf. Bynkershoek |. O^f. c/tp. ii, 
&PKTRiFAHKr Lib.Semeftr. Salustius. Schulting furi^pr, 
^nte- Jufi, fag, so5. ;^ie pocna capica is realitcr talis 

i(l (cfl L.Urn^. diairt morDCii. ffficnn 

t^CC Imperator biec fatf # Dtefe poena (ci) ex Lege Come» 

lia» fo iccctcc fe^c» utiDoerReiiet &a< Jusnovum ac Con^ 
Air. Cedicis Danmrer. 02ad) tKm Jare divioo mtrb bec 
loDtfcftldgcr niit bcm tocc feeilralTt / H mug a6cc aemip 

fei)n / Da^ t)er £00 direae ex alterius la-fione enrHanbefl. 

3Die Dcmfcftcn ba^ci: cn) t)or zso. 3<^l)ren capitaiiter fl<# • 
Prafft. Bynkershoek l)at qcmicfcn / DaJ efi eril ju gnbc l)e< 
' XVII. SecuU tn ftcncn giicialan-^cn einqctubrcifcD / bag jic 
McLatrones mit t)cm £oi)( gtflrajft i fpi)(l ai)cc (^aben jlie cl . 

tticf t fo bO(() acAimirct. * (£5 Itl mtCO tCO Dcnen Francis 

^tcfe 6(ratte ntAt fiUiC^ ()Cfrcfen. Si dolasmatus adfuit, 

hxc pcena ordinafia capiralis locum haSct 5 fiverotan- 

V tum culpa, ctum laf i, pcrni extraordinaria infl gitur. 

SDicfCCtcx Comelia gct)et CUi^liiO m(t>t IIUC coaurahomi. 

ddas 
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ve palam id aulus tucrit) nec non is> cujus dolonia- 
lo id faduin eft> vel conicius criininis exiftic , iicec 
excraneus llc > pcena parricidii puniacur : & neque 
gladio, UC4UC ii;nibus, neque ulU alii lulcimi poe- 
nx rubjtciacur, ied infucus cuieo cum Cane> 6c gallo 
gnlUnacco, &:vipera, iiv fimia, & inter eas terales 
angailios coinprclicnius, (iecundum quod regionis 
qualicas culeric) vel in vicinummare, velintmnem 
^rojiciatui' : ut oniniani elcuH^ntorum ufu vivus ca- 
rere incipiat » & ei co&ium fuperititi, cerra mor« 
tuo auf^racur. Si i]uis aucem alias cognatipne vel > 
aHiiiicaic ptiionas conjuncbas necaverit , poenam li- . 
gis Cornelix de iicariis lui^iebic. (6) 



cidas apertos , font)cni OUCt ^^i^^'^^ ^^""^^^^^ > quitamva* 
licn!s, quam fufunris niagicti imit mbttmtn VbtC^ 
tm(tl) bottuoei occidcbaiit • Qnb Dic tHI MedicameMi 

tftttanffim , Mmit timit itiim MKroi rotitf. !Da^ ituitt 
' * abtt timn btfymi f6nnc , omnino credimm eft. mag 

nunartibus diabolicis ^^i)tbtn, OUV ni(t)t, fO tfCiltt 

Dod) \)am/ bn^ einer tnic ?!li(t)t m\ l^cben gellratti toit^. 
' 35ec gjicpnung ifi aud) Bayle flcmefen / Dcnn cc 6rauc6f 
Do(t) arces occuitas, baDoc ft(t> ttHm tjktn tan. . Ob 

Vm Ibcn ni(t)l ham t^iH / ^od cnm Diabolo pacifci 
qw queat U inire paAa » vi qaorom iMrabilia faceie 

poiGc. S8fi) uni id iMlf 9laD tcD cincr 3»ann« ^ ^^crfon ^ 
unb bie 6d(f unq bc!) einer 9Betbg;*i)erfon nacO Dcr p. ^5- 
(B. ©• ^'•^. iK- e^^ mn^ ofcer immediate mofs crfolgct 
* fci)n. 2Beiui c5 nun (jemiS nxire , Dap ^)c)i'cn n^drcn/ 
: Dic tntt Dctn £eu|f el cin Pa^um mo^m, nm Du ®iraf# 
fc M Scuccl nt(t)t unbiaifl* 

(6) FarnchUum flef(t)if[)Cf dolofe occidcndo perfonas con- 
jundas. f)iim\{ i|J ec|l lub PoMFEjo M. pcr L. Pffm" 

fejam t»ie JoDcs ^ 6irr(tTe geteeer njorbcn. Dcnn bic SR6< 
tticc n)ii(leu n>ol)l , pu^ c« cin crKbrecfliiticr 3Rcnf4) feo/ bcc 
fctnen ^a{cc uaibract)ie , fie [)abcn a6cr aaftinglirt» HM^ 
plauMnf6niMi/ boMmfoli6ctd^M(Dtltt i^rcrRepu- 
bli<ioefei), unD .fcdci CioiRo , DaMirjuiiflc , Dcr feincn 
!8aicr, JffUc^cci Si^inc. umbr4^u^/ tiu Uuuifafc^ fet). 

.' 
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' §• 7. Itcm lcx Cornelia de falfis, quse etiam tcfta- 
'mentaria vocatur» pccnam irrogat ei , quiteftamen- 
tum , vel aliud inftruincntum falfum fcripferit , fi- 
'gnaverit^ rccitavcrit, (ubjcccrit^. vcl fi^ntun adul- 
terinum fece^it , fculpferit, expreflerit teicns, dolo 
n^alo. Ejusque legis poena in fervos uliimum fup- 
plidum eft quod etiam in lege de ficariis & vcn^ • 
ncis fcrvatur ; in liberos vero deporcado. (7) 



<K£ tnuifm abcc bo4 fotdx Cafus tragici paffiret fm t fo 

mit^ten pubUcam legem t Unft Crfduificn fricPanrid>' 

das, nociibcm fte folcte iuior bip .ouffi S&luc ^i,m^^U 

tDie tnonftra. 'Monftra veroinaquam projcda. Sym- 
boUgratia (lecfUU flC gallum , canem &.viperamj tUtl 

in ben @acf , Don n)cl^en Xl)ieren man fagt / baf ffe au(|) 
il)rer parentum ^vj^i f(()aiHn/ inbiefenanguaiis muileniu 
(lerben. S)tefc p«nam ^aben bie :1\omci:DOHben al(en@ric# 

Ibcn 6c(ommcnr vtd. Nbt» Goa. FoanERn ad ttt. de V. S. 
( itt inJice fMnilr$m) ^l^mt Wittldiftinguirt ni panrid- 

' dium proprigjc Jiffum, manneiner jum irempel SBater^ 
SDIutter , ii inDer :c. nmi £e5en brinqt , unb in impro' 

[ frium , fi quis patruum , confobrinos &c. occideriCi 

3ener mirD .nod) bt\) uns erfdutft / luiD in ®acl)fen £l)ic# 
ttf 'unb jmar flatt dc< i^unDes cine jSa^c mit ^iuein ge^ 
tlm^ ober aucj^ niir gcma^lct ; Dollcvca tvicb na(|)S&Ci 
f$attenl)ett Dcr UmfidnDC geitrafft* 

, ^7) S)cr CorneUa de Valjis t)at aucb beu CoRNELTuM 

Syllam Url)eber, ju Deffen 3eitcn Dag Crimen Faifi 
fel)r im ©cfcmange oicna; baan in bcm Tumuit , Da.bic 

laAio Mariana UUD Syllaoa m 9lom Wiir / bdbCU ficft 

- iHclc Defordm ju^ctragcA/ Da gaD ficDacttcr SvLLa Dic^ 

Isarnam Dcn Fidfariis , 3Ran nenmr bCU Ugem Coroe* 
iam de falfis aud) tellamenrariam. v'id. V, 

. Cctneham de Falfis, 2>tnn fu mactrcil ta'fc^e ttftamcn- 
ta, figna adulrerina &c. ^UBir '£5cUl|C(}en jinb aUCb UOCtJ 

fc|)r ffl)ar(t auf bic , fo falfcbe Iniirumema unctcn. Svt- 

))at vxmm Scw(n# fo {k scscii oicf;u Ugfm geOan^ 



PUBJLTCJIS JlTDTC!T5. §9^ 



De w. 

§. %. Ixem lex JuJua de vi publica » feu privaca» 
adverilis eo$ exorkur» qiii vim vel amuitain vel iint 
armis commilerint. Sed liquidem armata vis ar- 
guacur» deporiauo ei ex lege Juliaide vi publica ir« 
rogatur , li vero iine armis > in terdam parcem bo- 
norum luorum publicatio impoiiitur. Siii autem 
per vim raptus yirginis» vei viduae, vel ian&imomar 
lis, vel alterius fueric perpctratus, tunc Sc rapcores, 

ii, qui opem liuic flagitio dederunt > capiie pu- 
niuntur, fecundum noftrx conftitutionis 4elinido- 

jBem> ex qua hoc apertius pofHbil^ eft i(:ire. (8) 

' t • * ' 

De 



" bcU f ultimum fupplicium phyficam ^Aii:ct# liberis bo- 
' neitioribus ab(C poenam civilem» de^ortaiionem. ^nt 

Codice o6cc Dic IciMt4^ £o&ci^n:a|fe mieaud) 

• l)CncnKtlifl<n , qui fa^fam monetam cudunt. SBaS ba# 

falfct)e SKiin^cn Oetrifft / fo fan man fol(t)c5 auf 3»e9erlc» 
Sict , ctutDeber al^ em Crimen faifi , mt ii fonilen atu 
flefcl)en mocDen, ot>ec ah^einCrimen laef« Majeftatis an^ 

fC^Cn CoNSTANTiNus M, ^ifft ^ fo njoW ftlfariis alS 

* crifninii ls& Maiettadis reis igncm diAirCt / DOn t)Cai 
Cl auc() }tt mtf tfCbHlltllCtt' Cont BauMnms de ££. O»* 

ftim$. M- pag. \ id. F^niBRnis^A fommeh aucb, »ie 

t)i( Scriptores namlfmatici t5ielDen / UnteC fcincm Impe^ 
ratore fo oiel nummi adulterini DOC, all Unter Con- 

sTANTiNo M. 3)ic gfcaffc cnDrct abec nx^x ex Lcge Coc- 

nelia|)iC# fbnbctnex £. a. C dc Jslff^ monud. 
(S) Seqttltar Lex ^ulU de v$ puiika & frtvatSw S$^^ 

ftcin pj^c*. £>um cin jcDmetcc rtcpet !eitt)t , ba^ )u un^' 

|ec|i^)'eOtn finl)* Hanc legem aliqui tribueruni C^ARt, 
aUi A0.Gi;sTo , & Tec^ius. Avgvstcs enim Rempi^i» 
cam voltttc eflkere fecuram i prohibuitquc vim pa«' 

. Utcam 8c privatam* l*mUks viit ^inc fpecies helli» 
'ftinfcTtur amm» auc afioatrociore mbdo» veluti coad« 

^ linauQfic hoxniaum. t(is frivaka ]^{ n}pi)l cinc fcirO' 
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» 

De fccutatu. • 

$.9. Itctn Icx Julia peculatus eos punic , qui pu« 
blkam pecuniam , vcl rcQi lacram, vcl ri^ligiolam^ 
(tirflci fuerim% Secl,it quidem ipl 1 judicesCeinpo]:^ tdmi^ 
niftrationis, publicas pccunias lubtraxcrinc, capicali 
flnimadveriiooe puniuncur : & non fblum hi , ied 
etimnfqui minifterium eis td hoc exhibuerint , vel 
^ux iubcrat^as ab ius icicaces fuicepcriac» Alii ve-» 

\ ro^ 

% I I M III ■ I I I ■ II ■ I I ■ I , n 

ciam in ftCt)^ (l6cC ^me armis , fine coadunatione homi* 
num > fcd minas ramen & alter minis adx(5Vus pro^ 
mittiti bdbtr CtfDljtC Tanftio poenalis Au«usto Con- 
fuie, b(tiU IHC Imperatores ^aben Den Coofuiatum lana 
1INH^ICII# vid. in tnft. Cmlul. Carou SiQOif]t« Fmt 
EiuuiDi » iixMiLovi» &c. Vi$ pttbJica deporranone pu* 
niebanir ; pauca enim crimina phyfiica morre pulra^ 
' fcant Romani i Vindum mictebanc in gypfum. %iX^ 

mi (l<t)ci bic totx/ 9id)i5^i£ceidcung bacauf. 3* tan 

6eil , l)eC miC vim publicam infericct f 6«) bcn 06ct)|leil 

6>ccic()icn bclangcn , obcc 6(q bctit OanDeS ^ ^eccn. 3^ 
babc tHC asa()l vim privaram (Icaifu man tcobl fc(>c/ 

b(Kt) flKKD ibncn ni4)t liberust fon&crn nut teitia bono* 
nim pars gcnommcn. Hodie poena eft arbiiraria. 

tieti f^(C(t)ien ftecl (an tnan q)o$I corporafiter, abcr Doc^ 
uittX am gcbcn ilcaffen/ auffec mcno c4 cin raptus virgt»- 

num» viduarum» fandimonialium, vel perfonarumho'^^ 
neAarum ifl* Raptus non folum e(l > qui fic contra 
. voluncacem raprae» fed & parencum r Dcncn man t>te 

Xinbci: scnommcn , unt) oarju ftupricct bcit / bat (iraf« 
lcnDic3l6mcr()art, omt) Mc S)cmf(t)cn riffcn fo gar bal 

S^yx% ntCbCC , in qnam rapu duaa eran ^ti 

^aufen tfl ein Dortc^ Stacutum tDibcc bic/ fo (Sclegcnt)cit 1 

(Cbcn/ ur fiat rapcus» Quid il in proximam domum ' 
ducaiar , & ftuptctur ibi ? ^ft ^^^* Raptus ? SJlcin ^ 
fonl)ecn rapcus txi(]/ fi abripitur e finu> ab oculis pa« 

fcmum^ asscnn er nur cinc ()al6c ^ctlc mit i()r Dur(0* , 1 

iknty Unl) Da UuptirtC^ fO i)at gtadii poma coArra 
raptorem»<Q iilosf ^ui opeHi tdteruntt flAtr- 3>ic9lb» 

ncr oarcnifo fi^arff 1 ^a^^ivann f» auc^ Ocn lCcd |)ct^na(t» ' 

s cum 

« ♦ » 
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ro f qiii in hanc legcm iociclcrinc > pcBAae deporca* 

Dc plagUrtU. 

%. Eft & intcr publica judicia lcx Fabia de 
l^agiariis , qux incerdum capicis poenam ex iacds 
#ot^nitiofiibissirrogat> interdumicvioreiiL^xo) 

$.11. Sunt prxterea publica judicia \ lcx Julia 
de.attibicui lex^JilUa i^ttundirum» &lex Julia de 

anno- 

» . 

■ ■ — ■ — 

aum confenfu paremum t)d(U txordt^n tDDlIm i tamea 
Temao^ BfMi dabaou ^ £MiI Ji» Canonicum abec Qtcbt 
vcniam in honoMB matrimaidi. S>d( t>crfdt)CCt atK^ 

iMtao fb* Mto' 'lJniitaa««ei* Kapcoi inrgintnn Inci) 

iiAC()b<cp«43*(Bi*<D. au(() ata &bcn gcilcafliu 

PtcuUfns eft (urtum pccunix publicae , fl ipH judi* 
ces aliquid fubtraxerinc ez publico aerario • capite phy* ' 
' iico puniebaocor y alii Tero deporubaotur y tOOOtl 
' ^ CUMl f» Q^CrilMt b<ttMn # in quadruplum conde- 

, sttiabaBMr. Hodie ootcn (lc gcHraft, HNC Mi Sicfee^ 
M> sieftt tiian t^ncn gcrnc P^ffdao, onbinKir m 

bcfi^ WCntflCr , m\\ fumim 5C0 Un< Cin aimen publi- 

cum t|l » t)at)cr ftrau4)cn mir tcinc bcfon&erc panam 
Dccuianis. Qu. gBic oitf mu| ctncr gcftot^Icn t)a6cn ? 

Ke(p. QRan 0C^ Oail) bcr Oi^kmicne crifmH^/i Careli^ 
na, obcr Staraiis provindalilius. Unfifrc Dtcftc mufm 

M tripiom cr(i0|cn obir (Kmtcn / ow m ea((^ n)in> 

t)a< Smilegium oitt tCtt Cnvifinf^ %M^X^ 
mcr (iraiTitCn Ci mtt bcr pcena eapitali phyfice taK. 9(U(t) 
DiC Conftii. crim. CaroL i(l auf blC Sacrilcgia fcJjr CrWUCrt- 
(Sl t0 Cin CCi(b(«HlCDCC comemtos reiigioois. 

(lo). Hagkm em liberi honiiQis foppreffio. Hoic cri« 
nooi prianHn ie|e Fabia pecuotaiia nndAa i dein de« 

L I 1 ^ p^t- 



8 j> S Institut. JusriKiAMi LiB. IV. trr. XVHL 



annona , & lex Jalia de refiduis , qnat cerds cm^'* 
piculis loquuntur, & animx quidem amiffionem non 
irroganc : aliis aucem poenis eos fubjiciunc^ qui^a^- 
CQpca earum neglexermt ( i x } 

Exemfkh, 

$. 12. Sed de publicb judiciis hxc cmiiiiimu^ 

ttt vobis poifibile inc^SmDM digi(Qi& lya^pcr ittidi-- 

cem 



' pofUtio > undem tapitMis pona iEA«Ct ftit Jinedi-- 

▼iiia foUtnfie mtt bcmCoN gcflrdffir tMtm. 'Cmm Dcr^ 

fUbC FiiDiiiaja IWqws , ba Kmiz fton Kauifungen (fU 

ne beo^c ))rtrT(i(n untcr txt tmm t^crfouff^ idoIic, m 
iu fanfftmiiiOtg; HKinn er iDn m SrcQtei c«^ti|MCii iid. 

€ri»at; ftO* vioUtor paUtii. - : . : ^ 

(40 AriftocraM & Democrttii mtlf Ctnc fltqaalieos f((Q|t/ 
, anibkas cim toUft. £(1111, bic ft^MMmlfM 
IIMiSeil tOlACtl/ qui pocentci in icpttUiai fieri capiimt^ 
Nim (|U(e IfltentiOn* Coiitn Imc criiiien ambi* 
* Mi fft Lex Julia. 91(fo ifl bal Cin Crimen publicua 

. , jcowfcn. 3)uc(t) gute Jfun|le n)ar nwM criaubl/ ft* W 
, liiiuiren. ©le Candid^^ci jogen weijre jtleioer <ui, rccom- 
.mcndtrim 04) in Commis , ma(|)tent^rc ^ieriu oadUNi/ 
dberlciiiecto biirtfien tle gcbcn, fonften Mrbc tiHKtfaftr 
iioiior (^mmen , unb flc iwiriMi iafiMi. $bc9 mtt ia 

Stom Momrchioo mmtM MM K (b denou ni(bl. SBa4M 

*cm bti PrinGipes Wc SrenJKit ii6cm ^offen gemorficn 
babcn , regardiret tnan tif nt*! mef>r fo fcbr. Dic mci^ 
fhn ^«rren ocrfaujfen i&re ©lenjle , tt ift a6cr nicbt 
jmcn!! c4 niibt fel)r tcmpericet mirb , mt tn granrfrwA s 

ift bor^ res mali cxcmpli. ©If DD. triairicn Otlt^ 

pter commuiiiter de Smm0t boi «thbm cttt niibi bic» 
iKT* fonbern ad Dccrctakt. Scr Otib ramiM, m ofr 

chim ftnim &ciat » ii fcoa fit rel^enmdgmmi bic Magi« 

*mtu« nmren bifmdfeiiflotifoP/ unb baben umer aOerjHmb 
ecbein bcr Privatorum ©iiier an flcioflcn , btefc (iHtie 

nan roieber forbcni i hinc repetundarum dicitur. 9^1 
«an (irigtC (tt bOtW.p^Ud cxtiaordimma. Hodie 
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\ cem ea tctigiirc : alioqui diligentior eorum laentit 
vobis cx latioribus Digeftorum feu Pande6tarum li- 
bris Deo propitio advcntura «ft. ( i x) 



ponia cftarbitraria. !SteQu4) tn bcQbenfoIgcnben. le^ 

fulha d€ amnoms gtcng Mbin/ ot punircntur, qui anno- 
mm vcxavcrant. ©ic pana ordinaria ficUcjf jtS) QUf 

aureos, ie:r /a/;4 ^ Refiduis ciftti oicDct Mcjcnificn # 

WC auf 3iCCl)nun9flWn, biC ©dbCt ia faum ufum UHtl^ 

Dcn , unft bcncfcn , ftc moltcn ti micbcr crft^ i & fic «ii- 

qvid rcfedit. Poena eft pecuniaria tripli unb bCli 

phim 6orju. asco unf fontc d capitaiiter gcflrafft »cr* 
bcn/ wir crrcnncn abcr nt(t)( borasf , tM ni(^t ctgcncaBcr* 
orDnunscn tiorl)anDcn ftnl). 

^cr cxcufirct ftdD bcr imperator, ta| cr fo (ar|0CO»f^ 

fen. Reliqaa in Digcftis. 

F I N I S. 
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